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With regard to the first issue the lower Court ordered the defendant 
{plaintiff?] to pay the sum of Es. 328-8» being the difference between the stamp 
on an application and the Court-fee on a plaint for property of the value of the 
subject-matter of the award. On the second and third issues the Court made the 
following remarks: — “ It is to be observed that the plaintiff seeks in this case to 
have an arbitration award filed under s. 525 of the Civil Proc^ure Code. The 
defendant contends that the award is collusive and fraudulent, the arbitAtor 
guilty of corruption, and that matters, which were not intended to be referred* 
to arbitration, have been included in the award. These objections of the 
defendant are such as are contemplated by ss. 520 and 521 of the Civil Procedure 
Code. When such objections are raised against an attempt to file an award 
under s. 525, the rule laid down by PoNTlPEX, J , in the case of Sieomvi Chow- 
dhry v. Dinobundhoo Cinnodknj (I. L E , 7 Cal , 490), must bo followed llis 
TLordship says . But m my opinion this goes to show that it was not intended 
that an award should be filed under s 525 if either oi the parties to tlie reference 
showed cause against it by aflidavif^or verified petition within tlie provisions 
of s. 520 or s 521. In such cases 1 think it would be the duty of the Court, 
without inquiring into tlio validity of the cause so shown,* to* refuse the applica- 
tion to file the award, and to leave tlie applicant to his remedy by suit.'’ In this 
case the defendant’s objections amount to those mentioned in ss. 520 and 521, 
and when such objections have been [13] made, the plaintiff’s prayer for 
filing the award must, under the above precedent, be refused. 

“ On all these accounts 1 am of opinion that the relief claimed by the plaintiff 
cannot be allowed to him in this case, and that his case must fail both on facts • 
and law.” 

The plaintiff appealed to the High Court. ^ a' ^ 

Baboo Chunder Madhub Ohose and Baboo Ahttiask Chunder Manerjee for 
the Appellant. 

Baboo Mohesh Chmider Cliotvdhry and Baboo Kah Ktssen Sen for the 
Eespondent. 

The Judgment of the Court (Mitter and Tottenham, JJ.) was 
delivered by 

Mitter, J. — We are of opinion that in this case tuc. e is no appeal, because 
the proceedings in the lower Court were held under ss. 525 and 526 of the Cjvil 
Procedure Code. While rejecting this appeal upon this ground, we are at the same 
time of opinion that the lower Court has exercised a jurisdiction not vested in 
iu by law, in deciding the question raised in Jihe second issue mentioned in its 
judgment, viz., whether the defendant did not agree to the terms of the ekrar- 
nama, and they were fraudulently made, ft appears from 526 that the Court 
has jurisdiction to adjudicate only upon the grounds of objection mentioned in 
Bs. 520 and 521. Now, the defendant’s objection thfht he did not agree to thet^rms 
of the ekrarnama, and that he was imposed upon m being persuaded to put his 
signature to the particular ekrarnama, which was the foundation of the award 
in this case, is not one which comes within the purview of ss. 520 and 521 
When an objection of this nature was* raised it was the duty^ of the Court to 
reject the application under s 525, and refer the parties to a regular suit. No 
doubt the defendant also raised certain other objections which came within the 
purview of ss. 520 and 521, but the lower Court has sot disposed of them, being 
of opinion that the mere fact of their having been mentioned in the petition of • 
objection would oust it of its jurisdiction to deal with the case under ss. 525 and 
626. Whether th js view of thelawis corrector not, it is not necessary to determine, 
but it is quite clear to us that the lower Court wasnot competent in this case to 
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adjudicate upon the second issue raised before it, [14] viz., “whether the defen- 
dant did not agree to the terms of the ekrarnama and they were fraudulently 
made.” We, therefore, set aside the decree of the lower Court by which the plain- 
tiff’s suit was dismissed, and direct that the application under s. 525 should be 
rejected uptwi the ground that the defendant had raised an objection which the 
Court under ss 5^6 and 526 could not dispose of- It further appears that the 
lov^r Court, upon the objection of the respondent before us on the 28th March 
•1881, directed that the plaintiff should pay a Court-fee stamp of Rs. 328-8-0 
to make up the deficiency in the Court-fee stamp required for the plaint. The 
lower Court was evidently under the impression that this being a suit the plain- 
tiff was bound to pay tlie Court-fee for a plaint according to the value of the 
suit as required by the Court Foes Xct, but it has evidently overlooked the pro- 
vision of the law that the application for enforcing an award under s. 525 shall bo 
simply numbered and registered as a suit between the parties. It is not considereif 
a suit, but it IS to bo numbered and registered as a suit. Therefore, under the 
Court Fees Act. tjpio plaintiff appellant was gnly bound to pay the Court-fee for an 
application to the lower Court The order of the lower Court, dated 28th March 
1881, directing the^lHintiff to pay Es 328-8 Court-fee stamp to make up the 
deficiency is therefore er'oneous, and in making that order the Court actod m the 
exercise of its jurisdiction lUoqalhf We, therefore, set aside that order alsij. That 
ordei being set aside the plaintiff* will be entitled from the lower Court to a 
ce^rtificato for the refund of that stamp. Under the circumstances of this case, we 
think that in the lower Court each party should bear their own costs In this 
^ Com t the respondent is entitled to recover his costs from the appellant. 

Decree modified, 

NOTES. 

[APPfiCAlIO# TO FILE AWARD IN PURSUANCE OF AN ARBITRATION WITHOUT 

THE II^RYENTION OF A COLRT- 

The Court IS competent to inquire into questions relating to the 'm and validity of 
the agreement to refer and of the award, 25 Cal., 757 (F B.) overrp’ .g 10 Cal., 11, 17 All. 21 
F. B 2S All , 621, 20 Mad., 81) Contra 20 Bom , 69b Th t . all decisions under section 
52 J of the Code of 1882 In the corre'^ponding Boclior\ ^ara 21, schedule II of the Code of 1908 
tho word^i “ where the Couit is satisfied thau tae^Ualter has been referred to arbitration and 
that an award has been made th'- un ” were added thus negativing the view of the Court 
of Bombay and giving effect to ^he view of the other High Courts An order made on an 
application under s. 526 of th /.ode of 1882 (para 20, sch T1 of the Code of 1908) is now made 
qppoaldhle undiT section ICT?, (1) cl / of the Code of 1908 ] 

^ . [15] APPELLATE CIVIL. 

The Urd May, 188-J 
PiysSENT 

Mr. JrsTiCE Mitter and Mr. Justice Wilkinson. 

F useohun Defendant 

verms 

Kajo and others ... Plaintiff’s." 

Guardian — Guardianship of female minor — Mahomedan law — Begulation X of 
179S, s. 21— Act XL of 1868, ,s. 27— Act IX of 1861, 

The effect of s. 21 of Regulation X of 1798, and of s. 27 of Act XL of 1858 is, that no 
^person other than a female Shall in anv case bo entrusted <vith the guardianship of a female 
minor . 

* Appeal from Original Order No 316 of 1882, against the order of H. Beveridge, Esq., 
Djsinct Judge of Patna, dated the 31st July 1882. 
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Heldf therefore, where a Mahomedaii mother had by marrying a stranger forfcMted her 
right to the guardianship of her children, that in the case of her female children their grand- 
mother was entitled to be appointed guardian to the exclusion of male relatives And the 
fact that the proceeding in which the right is sought to be established is under Act IX of 1861 
does not affect the rule. • 

This was a suit under Act IX of 1861 for the guardianship oi infant childien, 
brought by their maternal grandmother, one Mussamut Ka]o, against theij 
mother, Mussamut F.U8eehun, and their paternal uncles, Abu Saleh and Abu 
Mahomed. One of the children was a boy over the age of seven years, one a 
girl aged twelve years, who, according to Mahomedan law, had attained th^ago 
of puberty, and the other two children were girls under twelve years of age. 
The plaintiff claimed the guardianship of the children, on the ground that their 
• mother had married a stranger. 

The District Judge held that the mother had by marrying a stranger forfeited 
her right to the guardianship of the children, and appointed the uncles guardians 
of the boy and the eldest girl, and appointed the plaintiff guardian of the 
younger girls. Mussamut Fuseehun appealed to the High. Court. 

Mr. Branson and Baboo SaUgram Singh for the Appellant. 

Mr. Amir All and Moonshi Serajul Islam for the Bespondents. 

The Judgment of the Court (Mitter and Wilkinson, J J.) was deln ered by 

Mitterf J. — This case was once before this Court, and was remanded to 
be retried with reference to the observations made in the remand judgment 

[16] The proceeding m the lower Court was commenced by a suit under 
the provisions of Act IX of 1861 brought by Mussamut Kajo, the mother of 
Fuseehun, claiming the custody of her four grandchildren, chilSren of 

Fuseehun. One of these ciuldren is a boy, and the other three artl^irls. They 
are all admittedly under age. 

The District J udge finds that the boy is over seven yeai’s of age, and the 
oldest girl, Beebee Sulima, is nearly twelve years old, and has arrived at puberiv 
in the sense in which that term is used in the Mahomedan law. 

There was a counter-application made by Abu Saleh and Abu Mahomed, 
their uncles, and Mussamut Sobi, their father's mother, in which they opposed 
Mussamut Kajo's claim, and set up their right to the guardianship of these 
minor children. 

The Judge has found that the other two girls, viz., Surah and Ilabilea, have 
not yet arrived at puberty. Upon these findings he has declared liliat Mussamut 
Kajo IS entitled to the custody of these tjvo girls, and the uncles to the custody 
of the boy and Beebee Sulima. It was admitted before the learned Judge that 
the mother Fuseehun, having contracted a second marriage with a stranger, had 
forfeited her superior right of guardianship under the Mahomedan law , 

In this appeal the order of the lower Court as regards the two younger 
girls is not questioned , but it has been cdhtended that Mussamut Kajo is also 
entitled to the guardianship of the other two children. 

So far as the question of guardianship of the boy is edheerned, we see no . 
reason to interfere with the order of the lower Court. It is in strict accordance 
with the provisions of the Mahomedan law on the ^subject. 

But as regards the girf Sulima, we are of opinion that the order of the lower 
Court is not correct. • It seems to us that the law upon this subject has been 
laid down by the Legislature, which, if it has modified the Mahomedan law, 
must govern our decision. 
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In s. 21, Hegulation X of 1793, it was enacted that the guardianship of a 
female minor shall in no instance be entrusted to a person other than a female. 

[17] Tins law was applicable to persons whose estates w'ere under the juris- 
diction of the Court of Wards. But as regards minors, whose property could not 
be brought undei the superintendence of the Court of Wards, it was enacted by 
8. 2^f Act XL of 1858 that the care of the persons of such minors, and the 
charge of their property, shall be subject to the jurisdiction of the Civil Court. 
Section 27 of that Act sa>s that nothing iii this Act shall authorize the 
apijpintment of any person other than a female as the guardian of the person of 
a female. 

Whatevei may have been the provisions ol the Mahomedan law upon the 
subject, the two legislative enactments referred to above have laid it down that 
a person, other than a female, shall in no case be entrusted with the guardian-* 
ship of a female minor The District Judge, leieiring to s. 27 of Act XL of 
1858, says that the parties woio not bound by the provisions of that section, ^ 
because the proceeding before him was undei Act IX of 1861 But this latter 
Act only lays down* the procedure regulating a suit lor the custody of minor 
children by guardians or other person entitled to thSir custody . 

The Hegulation and the Act referred to above on the subject pf the 
guardianship of the person of a lemale minor laying dowm the substantive lav/ 
with reference thereto must be followed in a sint under Act IX of 1861. 

Although the order of tlie low'd' Court is in strict accordance witli the 
JVlahomedan law, as laid down in Bailhc’s Digest and Hamilton's Hadya, w'e 
may as well point out here that the law laid down by the late Mahomedan 
Jurists^ 13 rnore^m accordance with the spirit of the legislative enactments referred 
to above, ^his is pointed out in a recent work of Mahomedan la\v by Syed 
Amir Ah, wnb, in page 196, says - “ Among the Hanafis the mother is entitled 
to the custody of her daughter until she arrives at pubeity Among the Maliki 
Sbatees and TIanabahs the custody continues until she is married. According to 
the judgment of the Court ot Algiers it appears tliat m several notable instances 
the Hanah Kajis have followed the Maliki doctrines, and decided that the 
rnothei IS entitled to the custody ol her daughters until theii marriage ” 

[ 18 ] The result is that tlio older of the lower Com t as regaids Boebee 
Sulima will be set aside, and Mussamiit Kajo w'lll be declared entitled to the 
guardianship of Jicr \jcrson The paities \vill boar their own costs. 

Decree modified 

• Nt>TES 

c GUARD lANSHlP- 

< 

All the O.J.U tDciits refeired to in the judgment of this case (Regulation X of 1793, Act 
XL of I8{j8 , JX of 18t)l) have been repealed the Ouandians atuL Wmds Act (Act VllI 
of 1890^ which. U>s down both the law and the procedure to be followed 

Section 17 ba\s (n) In appointing or declaring the guardians of a minor, the Court shall 
subject to the pioMMons of this section, be giiidod by what, consiUently Kith the law to which 
the vnno7 is subject appears in the circumstances to be for the welfare of the minor. 

(b) 111 considering what will be for the welfare of the minor, the Court shall have regard 
to the age sex and rt‘&gio?i of the minor, the character and capacity of the proposed guardian 
and his nearuess of km to the minor, the wishes if any of a deceased parent, and any existing 
or previous lelationsof the proposed guardian with the minor or his property .... 

(c) If the minor is old onongL to form an intelligent preferenep, the CoUrt may consider 
that prelereiice. The above p^visions are in conformity with the Mahomedan law and the 
Courts .'»ro hound tc- acUninister strictly xn all questions .iffecting ,the custody of Moslem 
children the provisions of the Mussalman law regarding IBzanat (Ameer All’s Muhammadan 
Law, Vol. 11. p. a03.) 

^ee also a Oal. bli , li Cal.. 616.] 
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ANAKD LALL BEBA &o. V. THE EMPBESS [1883] l.L.R. 10 Cal. 19 
CIO Cal 16 ] 

APPELLATE CEIMINAL 

The 'ind August, 18^3. , 

Pbesent 

Me. Justice Pbinsep and Me. Justkjk Tottenham 
In the matter of the [wtition of Anand Lall Bera and others 

\uand Lall Bera and others 
imrsus 

The Empress, on t]ie prosecution of Azim, peon 

j. 

' Public servant — IlesiUance to public servant — -Wary ant— 
licturn Gf wairant — Penal Code, s 18d, 

A person was convicted under .s 183 of the Penal Code for olTcring icsistaiicr to the 
attachment of property by a public servant The oiTeuco was committed on the 4th of 
February 1883, but the wan ant under which the public servant acted was rctui nablo on or 
before the previous day HcUl that the conviction was bad 

In this case the accused weio found guilty b> the Deputy Magistrate ol,. 
Tumlook, in that they offered resistance to the taking of property by the lawful 
authority of a public servant, and thereby committed an offori^ce punishable 
under s 183 of the Penal Code. The facts were that one Azim, a r^irenue peon 
in the service of Government, was charged with the execution of a wurrant unilei 
the Public Demands Eecovory Act, 1880, for the attachment of the moveables of 
one Tulbeeram Bora. On the 4th of Februaiy last, the peon proceeded to 
execute the warrant, and wliile doing so, he mot with obstruction and resistance 
from the accused. The wairant under which tho peon acted was returnable on 
or before the 3rd of February 

The accused moved the Higli Couit to quash tlio order of the Magistiatc 

Baboo JogesU Chundcr Deij and Baboo Dwoykanath MooLerjec foi the 
Petitioners. 

The Judgment of the Court (PKiNSFP and ToTTENli’AM. J J.) was 
delivered by , 

c 

[19] PrineePy J. — The petitioners were convicted under s 183 of tho 
Penal Code for offering resistance to an attachment of the pi operfcv of one 
Tulseeram Bera, which the Deputy Collector had ordered in execution of a 
certificate under the Public Demands Recovery Act (Beng Act YID of 1880. 
The warrant under which the peon acted stated that the return should be made 
on or before the 3rd February. , ^ 

The resistance, it has been found in the present case, waS offered on the 
4th February, and it is contended before us that urjder such circumstances, no 
lawful order was in force, afid consequently the priscmer has committed no^ 
offence. It appears tQ us thatj having regard to the terms of the second clause of 

* Gtiminal Motion No. 166 of 1883, against the order of ’Baboo U. C. Batavyal, Deputy 
Magistrate of Tumlook, dated the 6th April 1883. 
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s. 251 of the Code of Civil Procedure, this objection is fatal to the conviction, and 
that the conviction, therefore, must be set aside and the fine, if paid, refunded. 

Conviction set aside. 

NOTES. 

[PUBLIC BfiRYANT— 

Resistance to a. peon attaching under a warrant, the term of which had already expired 
is rib ofience under section 183 of the Penal Code, '10 Cal , 18 , 1 Weir 131. So also resistance 
to a sheriff attaching under a defective warrant 19 F*. R 1906=-6 P. L. R , 573 , br to a 
Ghaukidar attaching without the requisite written authority, 25*Cal., 371 ; or to a public 
servant who fails to bring the warrant with him under which he purports to act, pel AIKMAN, 

J. ln 27 All., 268 ] 


[10 Gal. 19] 

PRIVY COUNCIL. 

The 4th Ajyrtl, ISSd. 

Present : 

Sir B. Peacock, Sir R. P. Collier. Sir R. Couch and Sir A, Hobhouse. 

• • 

Nilmoni Singh Deo ftstitioner 

versus 

Umanath Mookerjeo and others Defendants. 

Nilinon: Singh Defendant 

versus 

Bhoyharini Debi Plaintiff. 

^ !Dn#appeal from the High Court at Fort William m Bengal.] 

Probate — Appheatwn for ordef revoking probate — Succession Act 
(X of 1865)y s. 243 — Locus standi of attaching creditor of 
next-of'kin to apply for } evocation. 

A will, on the evidence, was held duly proved. An application for revocation of probate 
was made by a judgment-creditor who had attached his debtor’s right, title, and interest m 
familx estate, e hereof a one-fourth sh«ire would, but for this will, which made other dis- 
positions, h.ive been inherited by such debtor. Whether such an attaching creditor can 
oppose the gi .int of probate, or apply to have it revoked, is a matter of grave doubt , at least, 
in a case which is not founded on the giounil that the probate has been obtained in fraud 
of cioditors, Baijnath Sahai Desputty Singh (I L R 2 Cal., 208 , s c , 25 Suth W. 
R, 189) referred to, and Komollochun* Dull v Nihuttun Mundle (I. L R., 1 Gal., 360) 
disting • 

[ 20 ] Ai PEALS consolidated and heard as onetrom two decrees of the High 
Court (lOth September 1880), •founded on one judgment, reversing decrees of 
the Judge of the Nuddea district (24th March 1879). 

The judgment of the High •Court, against which these appeals were 
preferred, disposed of two suits relating to the execution of the Will of the late 
Bamundas Mookgrjee of Nuddea. One of the suits had been instituted on the 
ist April i87Q by Bhoyharini Debi, wife of Tarachurn Mookerjee, to obtain a 
declaration of her right to a four annas share of a zamindari under the Will of 
Bamundas Mookerjee, hen husband's father. The l?btter died on the 6th of 
January 1876, having "devised by Will his zamindaries and other property to 
his sons (of whom ohe was the respondent, Umanath Moekerjee), and grandsons, 
but excluding from the inheritance, except as to a house for residence and a 
small legacy for maintenance, his son Taranath. This son’s share, had it gone 
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to him, would have been absorbed in payment of his debts ; and accordingly it 
was withheld from him, and was given instead to Bhoyharmi, his wife, as a 
provision for herself and her family. Bhoyharini*s suit was brought against the 
Baja Nilmoni Singh Deo, who, holding decrees against Taranath for rent, had 
immediately, on his father’s death, attached his share m the immoveaible property 
understood to belong to the family. 

This attachment had been held good, so far as that objection filed . 
against it under s 246 of Act VIII of 1859 had been disallowed on the 
11th February 1876. 

The other proceeding out of which this appeal arose was an application by 
the Ba]a as Taranath’s creditor, made on* the 22nd December 1876, under 
8. 234 of Act X of 1865 (The Indian Succession Act), to obtain revocation of the 
probate of the Will of the said Bamundas, which on the day before, on the 21st 
December, had been granted to his sons (excepting Taranath), his grandsons, 
and Bhoyharini. 

• « 

On the 20th February preceding, the same parties had obtained a certifi- 
cate under Act XXVII of 1^60 for collecting the debts * due to the deceased 
Bamundas. 

The Baja’s petition for revocation, and Bhoyharini's suit, were heard 
together 

[ 21 ] On the 3rd September 1877 the Judge of the Nuddea district gave 
judgment in both , and treating the question as being one between the Baja on 
the one side and Bhoyharini on the other, regarding the genuinenoss of the Will, 
he pronounced against it. He made an order revoking the probate. This 
order was, however, defective in this, that the Court had acted ii^. disposing of 
the case in the above manner, without due notice to the members ojfihe family, 
other than Bhoyharini, interested in the Will. 

An appeal to the High Court (Markby, J., and Prinsep, J.) resulted m a 
remand on July 9th, 1878, in regard to the above defect. On a re-hearing the 
Nuddea Court, then represented by another District Judge, gave a similar 
decision against the Will on the 24th March 1879. 

This decision was reversed by the High Court on the 10th September 1880, 
in the judgment under appeal, delivered by MoilRiS, J. (with the concurrence of 
Prinsep, J.), the Will, on a complete view of the evidence, being held to have 
been duly executed. So much of that judgment as related to the right of Baja 
Nilmoni Singh to come forward as attaching creditor of Taranath and contest 
the factum of his father's Will, is reported under the title of In tke Matter of the 
Petition of Nilmoni Smgh , Umanath Mukhopadhya v. Nilmont Snigh (I. L. 
R., 6 Cal., 431). 

The two Judges of the High Court were of opinion that a judgment-crfjditor 
who has attached property of his debtor, believed to have been inherited from 
his deceased father, may, where a Will ofo such father, at variance with the 
debtor’s interests, is set up, apply for revocation of the order granting probate, if 
he has reason for disputing the genuineness of the Will. -,The High Court 
followed the law laid down in Komollochun Dutt v. Nilruttun Mundle (I. L. B., 

4 Cal. 360). 

Mr. B. V. Doyne Appeared for the Appellant, the Baja Nilmoni Singh Deo, 
Bahadur. 

Mr. Leith, Q. C., and Mr.'C. W, Arathoon, for tjie Respondents, Umanath 
Mookerjee, Bhoyharini Debi, and others. 
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Mr. B, V. Boyne was heard upon the question of fact, whether the Will had 
been duly executed. He argued that the conclusion f22j of the two District 
Judges, given at distinct times, w^as correct, anti that the deceased Bainundas 
Mookerjee had not executed it, whatever his intention might have been in having 
the draft prepared 

^Counsel for the respondents were not called upon. 

• Their Lordships’ Judgment w’as delivered by 

Sir R. Couch. — Tlio question in tliose appeals relates to tlie execution of the 
Whil of Bainundas Mookerjee, a large landed piopnetor in the district of Nuddea, 
in Bengal, who died on the 7th of Janpary 1875. He had at the time of his death 
three sons living, Umanatli, Taranath, and Snnath, and three grandsons, 
Girendronath, Horendronath,and Norendronath (tlie sonsof a deceased son namei^ 
Arundas) The lespondtiiit JUioyharini is the wife ot Taranath The appellant, 
the Kaja, had in the >ears 1HG3 and JHGt obtained decrees against Taranath for 
over Rs. GO, 000 ^n the distiiet of Maiibhoom, whicli had in 1872 been trans- ^ 

ferred into the district of Nuddea for execution 

• • 

Inirnediately after tlie death of Baniundas, nan»elv, on the 11th of January 
187t5, Umanatli, Snnath, the tJiree grandsons, and Jilioyliarini presented a peti- 
tion to the District Court of Nuddea, stating tliat Bainundas had given th^ whole 
of hiR property to them, by a Will dated 24tli Pous 1281 (7th January 1875), and 
praying for a certificate for collecting tlie dtjbts due to the deceased under 
Act XXYll of J8G0. A depo^-ution of Norendionath, one of the witnesses to the 

• Will, proving its execution, v^as uiado on the 5tii of Februaiy, and on the 20th 
of Fobiuary the certificate was granted. On the 2nd of February the 
Raja, ihe ajip^lant, applied for tlie attachment of the right, title, and interest 
of TaranatB^in certain mimovoable propertv of the deceased Baniundas, and tlie 
attachniont was made a few days after Thereupon Umanatli, Snnath, the 
grandsons, and Blioyharini presented a petition to the District Court of Nuddea, 
under s. 24f> of Act VI II oi 1859 (the then Procedure Code) claiming to be m 
possession imdei the Whll On the 29th of June their claim was disallowed by 
the Officiating Judge*, hut by an older of the High Court, dated the 7th of 
September 1875, the order of disallowance was set aside, and the Court was 
instructed to take up the claim again, with special [23] reference to the question 
of iiossesrtion. the Officiating Judge having called upon Bhoyharini to prove the 
execution of the Will (which he ought not to have done), and tried the case as if 
the questioVi was the validity of the Will. The ^'esult of the hearing on the 
remand was that, on the 11th of Febiuary 187(5, three-fourths of Bamundas’ 
share and interest in the estates under attachment were released, and the 
attachniojf vas hold good as to the renaming one-fourth. The s. 246 provides 
that the orcioi passed by the Court under that section shall not bo subject to appeal, 
but the ])art\ against whom tbs older may lie given shall be at liberty to bring 
a sui£ to establish his light within one year from the date of the order 
Accordingly, on the 1st of April 1876^ Bhoyharini filed her plaint in the District 
Court of Nuddea for a declaiation of her light under the Will to a fourth share 
of the Zamindaries, etc , mentioned in the^ schedule thereto, left by Bamundas 
Mookeriee, situatecf wuthinthe jurisdiction of the Court The suit was brought 
against the Raja, and against Taranath as ^xprofo-nud defendant. The Raja in 
his written statement, fiicd^ on the 7th of June 1876, objected that, as no 
probate had been taken efut under the Will, as was requited by law, the plaintiff 
was not entitled to bring a suit for declaration of her right, and alleged that 
Bamundas did not execute tjie Will, and that it was fabricated after his death by 
Taranath and his co-sharers in order to deprive him of the money due co him. 
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Before this Umanafch, Srinath, Bhoyharini and the gi'andsons had, on tlie 
14th of March 1876, presented a petition to tlie-Iiui^^e of Nnddea, praying tliat 
probate of W or if the Court thought they were not appointed executors 
under it, letters of administration with the Will annexed might be granted to 
them. The 24th of March was fixed for the hearing, and notice \wis ordered 
to be issued On that date an order was made for granting probate, but before 
it was given Bhoyharini was to piit'm her husband’s consent to her takifig 
probate. It was not unjbil the 21st of December 1876 that the Judge granted the 
certificate of probate, and what caused the delay in granting it did not appear. 
On the next day, the 22nd of December, the Eaia presented a petition to the 
Judge of Nuddea, under f24]s 234 of Act X ^1 186r), praying for an order setting 
aside the probate, on the ground that as by the Will the riglit of his debtor 
Taranath bad, in a manner, been destro\ed, and the Will liad been got up wit'n 
a view to defraud liim, he ought to have had notice of the application for 
probate, and he had not had notice Bhoyharini in her petition in answer, .said 
that the Will was genuine, and was ckily executed bv BaniuiKbxs, and that the 
Raia coLil^ not become an objector in the jirohate case, and, consequent B , was 
not entitled to apply to have it sot aside 

It may be well to mention here that by Act XXI of 1870, the Hindu Wills 
Act, certain portions of Act X of 1865, the Indian Succession Act. are made 
applicable to Wills of Hindus in the territories subject to tho Lieutonant-Govor- 
nor of Bengal, and these portions include the different sections of the Act of 
1865, which have been referred to m tlie course of this litigation 

The petition of the Raja for revocation of the probate and tlie suit by 
Bhoyharini were heard together, and issues were framed by the first Court on 
the 7th of June 1876, * ' / * 

The principal, and now the only material one is, was any Will executed bv 
Bamundas on the 7th of January 1875*^ Evidence was given on both sides, and 
the Officiating Judge of Nuddea, on the 3rd of September 1877, ordered the 
probate to be revoked and dismissed Bhoyharini 's suit against the Raja 
Bhoyharini appealed to the High Court, which, on the 9th of Julv 1878, set aside 
the order as irregular, on tlie ground that notice of the application to revoke the 
probate had not been given to all the members of tlie family who were interested 
under the Will, the parties being at liberty to take fresh proceedings upon 
the original petition of the Raia. Tho deciee in thesait by Bhoyhanni was^also 
set aside, and the case remanded to the lowei Court to he reheard 

Fresh proceedings were taken and mora witnesses were exanrined, and on 
the 24th of March 1879, the Judge of Nuddejj gave his judgment He first consi- 
dered the question whether the Raja was entitled to bo hoan.’d against the Will, 
and held that holding a decree against Taranath, and having attached Taia- 
[25] Hath' ’s supposed share of the paternal estatd iiuinediacely after tho death 
of the father, the Raja did acquire such an interest in ic as entitled him to 
oppos3 probate of the Will, which he contended was not executed by ins debtor’s 
father, and which purported to disinherit the debtor He then hold tliaf the 
Will was not genuine, saving he conemrred generally lu the^rejafcons foi tha 
conclusion that the Will v is not executed by Bamundas givea b> the Officiat- 
ing Judge in the judgment of the 3rd of September 1877 Ho hoid, however, 
that the propounders of tli ^ ^ylll had succeeded m sjiowing, beyond a doubt, 
that Bamundas did certa nly contemplate the oxecutio*n of such a Will, and • 
that he caused a draft fJb he made. The probate granted on tlio 21st Decembei 
1876 was ordered to be cancelled, and the suit by Bhoyharini was dismissed 
with costs. The parties appealed to the High Court, which gave judgment on 
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the 10th of September 1880. The Court held that the Raja had such an 
interest in the property of the deceased as entitled him to dispute the genuine- 
ness of a Will which purported to divert the succession from Taranath to 
another, but that the Will was duly executed by Bamundas, and made an order 
in the a 4 )plication for revocation of the probate, and a deci'ee in the suit by 
Bhoyharini accordingly, from which order and dfecree the Raja has appealed to 
Her Majesty in Council The follo^^nng passage from the judgment of 
Mr. Justice Morris states the reasons for the decision upon the former question: — 

^ “ The first question that arises is, whether Nilmoni Singh, as .1 creditor of Taranath, has 

any locm sfandi, whether he has such an interest in the ©state of the deceased Birmundas 
as gives him a right to apph for revocation of the prohito granted of his Will Iii support of 
the proposition th.it ho cannot apply foi levoeition of probate, sevei.il authorities have been 
cited Tn the matter of Mee Tsee (l-'i W R ,351;. petitioner, Mr Justice NORMAN, deliver- 
ing the judgment of the Court, says ‘ Wo ha\e no doubt of the soundness of the proposition 
that a person who is not next-of-kin, and who has no interest in the estate of a testator, has 
no right to oppose the grant of the probate 01 dispute the validity of the Will In England 
it has been held, that even a creditor cannot controvert the validity of a W^ill, because 
it IS a matter of indifference whether ho should receive Ins debt from the executor or from an 
administrator ’ Then the case ef [26] Baiptath Saliai v. Deupnthf Singh (I. L. p., 2 Cal., 
208 25 W. R , 489) is quoted to show that the lc<arned Judges there considered that, in this 

country too, creditors of the next-of-lciii to the deceased arc not entitled to have citation 
served upon them under s. 250. Act X of 1866, calling upon them ‘ to come and see the 
proceedings before the grant if probate or letters of administration ' But this case came 
subsequently under the consideration of another Bench of this Court of whom a member of 
the present Bench was one, in connection with the case of Komollochun Duit v. Nilruttun 
Mundle (lirf*- R * ^ » '^^0), and Mr Justice MARKBY, m* giving the judgment, made the 

following observations If we thought that the decision m Baijnath Sahaiv Denputty Singh 
(I. Ij. R , 2 Cal , 208 , 25 W R 489) went as far as to hold that a purchaser or an attaching 
creditor could not apply for revocation of a probate, w^e should, as at present advi.sod, refer the 
point to be settled bv a Full Bench, because wo should disagree from such a ruling.* We 
entirely concur in the opinion here expressed, and consider that it is applicable to, and meet^ 
the circumstances of, the present case Ther*' is no question that Nilmoni Singh, immediatel\ 

. if tei the death of Bam Hildas, arid before probate ot his alleged Will h.xd been taken out, 
sittachod the property , which is the subjott of the suit of Bhoyhcirini, as the propert\ of his 
judgment-debtor, Taranath, to whuh he had sueccodod on the death of his father owing to the 
devolution of the proportv of Ikimiiudas b\ natuial succession to 'raianath " 

111 tlie oase of Baiputth Saha7 v. DetpiUtif Siwfh (l L E , 2 Cal., 208 , 25 
W. K., 489), a Ilyidu testator di^, loavin*; B, alleged to be his adopted son, 
and (/', who wonld be his heir in default ot adoption, and made a Whll of which 
B applied for probate, and W: was held under tlie Succession Act and Hindu 
Wifls Act that creditors of G weie not partie, having any interest in the estate 
of the deceased, and were therefore not entitled lo oppose the grant of probate. 
Their Jjordships think tins was a right decision 

Id Kamolhchun Dutt v. Ndruttun Jifundle (I. L. E., 4 Cal., 360), the facts 
were that Komollochun and Joynarain, two brothers, originally held possession 
of certain joint properties in which they each had a half share. On the 8th of 
,/anuary 1872 Joynaraiu ^ied childless, leaving a widow, who would, therefore, 
under the Hindu law,* succeed to his estates ‘ It ’did not appear that she 
ever got into possession ot her husband’s property,, and on the 13th [ 27 ] 
Novomher 1875 Komollochun obtained probate of a Will, executed by Joy- 
narain shortly before his death. Before the grant of probate, namely, in 
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June 187r5, the widow had sold Jier interest in her hitisband’s estate to the 
plaintiff, Nilruttun, who brought a suit to ’*ecover her share of the property 
upon the strength of Jiis pin chase, alleging tlie Will to be a forgery. Komol- 
lochun, who was in possession, defended the suit, upon the ground that the 
Will was genuine, and that by it the property was bequeathed to ^imself for 
certain purposes therein specified The Will having been found to be a forgery, 
the District Judge gave the plaintift a decree for the share of the property whitfb. 
had belonged to the deceased. The High Court held that the probate was 
conclusive, a.nd that an' ap]ihcation should have been made to revoke it, and 
they postponed the final decision until the plaintiff* had had an Qi^po^’tunity gi 
making one. The wdiale passage, from* w'hich Mr. Justice MoiUUS quotes a 
part, is as follows — 

• “ If till's procedure be lollu wed we do iioi nee xihat arc the disaitiou-^ consequeneob of 
holding probate to be conclusiic, to which the District Judge alludes. Tt was said that the 
plaintifT in this (ase would be loniodilehs, because aixurdiiig to the decision in Bailnath Suluti 
V. Denirnttij Singh (I L R , 'J Cal., 208 , R , 4811) he could not itpply to revoke the 

probate The ])aint is not diiecth hefore ut> but. as at [ue^ent advised, we think that the 
plaintiff could apph to revoke the*piobatc He is interested b} assignment in the estate ol 
the deceased, and if iheto be iKf Will he has a good title, at aiiv rate, against Koniollochun, 
as far as tfie Will IS collect lied , w hether the ^alc b\ the widow Bogolamoyo would be good ah 
against the reveisioiicrs docs nut appear to have been raised and tried, wo do not, therefore, 
see why he should not apply to revoke the probate The ground of the decision in Baijnatk 
Sakai V. Desputty Singh (I. L R , 2 Calc., 208 , 26 W. R*, 489) was that the party there, a 
creditor of one of the next-of-kiu, had no interest in the estate of the deceased. A purchaser 
from the next-of-kin is m a very different position from a creditor. Tf we thought that that 
decision went as far as to hold that a purchaser, or an attaching creditor, could imt apj^y for 
revocation of a probate, we should, as at present advised, refer the point to bo setWra by a Full 
Bench, because we should disagree from such a ruling 

The case in which this judgment was given was that of a purchaser from the 
heir, but no distinction is made betw^een a purchaser and an attaching creditoj^ 
Assuming that a purchaser can oppose the ^'ant of a probate, or apply to have 
it revoked [28] (which their Lordships do not decide), they entertain grave doubtb 
whether an attaching creditor can do so, at least in a case which is not founded 
on the ground that the probate has been obtained in fraud of creditors. But as, 
after hearing the appellant’s Counsel upon the question of the execution of the 
Will, their Lordships did not consider it necessary to hear the Counsel for the 
respondents, the question whether the Raja could apply for tlie Revocation of 
the probate has not been argued before thjpm, and therefore theyf give no final 
opinion upon it. 

They consider that the appeal should be decided in favour of the respon- 
dents, on the ground that the High Court was right in holding that the *Will 
was duly executed by the testator. The effect of the W^ill is to give the share 
of Taranath to his wife Bhoyharini, and it is expressly stated m it that it is the 
object of the testator to prevent Taranath’s share falling into^the hands of his 
or^itors. Some time before his death the testator had had a draft Will pre- 
pared, and sent it to be inspected by two members of his family, and a vakeel 
named Parasaram Mustafi ,The latter drew up a i^vised draft Will, and took 
it to Bansbaria, where Bamundas then resided. He approved of it, and directed . 
Chunderkant Surbogytf to take and show it to his sons at Birnuggur, where 
the family residence was. This he did, and returned with it to Bansbana, On 
day of bis returui and tbe next day, Bamundas was unwell ; but on the da} 
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after he asked him about the draft, and on CJwndeikant saying that he had 
shown it to Ins sons and grandsons, who had no objection to oifer, he directed 
him to make a fan copy o( it The fair copv* 'vas made, and was read and 
approved by Bainundas, and then entrusted to Ins grandson Norendronath to 
keep. Thi|f was done a fortnight before his death, and the respondents’ case 
was that, on the evening on which he died he asked foi the Will and duly 
exfltouted it. TheKaja's case was that he 'died without having executed it, being 
too unwell to do so, and that it was taken to Birmiggurj and his signature put 
to it there on the next day. The Will was attested by Norendronath and 
CJaunderkant Mookerjee, who was tlie goinashta at Birnuggur, and they deposed 
to its execution as requiied liy the Hindu Wills Act Dinonath Sen, the 
gomashta at Bansbana, did not attest it, but he deposed to having [29] seen 
it executed It was atgued that Ins not attesting showed that the signatui^ 
of Bamundas vvas forged, and tliat the signature*^ of the witnesses were put 
to the Will at Birnuggur on the next day when Dinonath was not there. Other 
circumstances of^a similar character wei e implied upon as suspicious, and a case to 
prove that Bainundas died suddenly under entirely different circumstances fiom 
those described by the witnesses of the respoiiden];s was at first set up by the 
Eaia, but it broke down, and was not pressed either in the first Coui*t or in the 
High Court After a full examination ot the evidence and the ludgnaents of 
the first Court on the onginal hearing and the remand, the High Court came to the 
conclusion that there was no sufticient reason for disbelieving the testimony of the 
attesting witnesses and Dinonath Sen, and that it was impossible to discredit the 
direct and indirect evulenco wdiich vvas jiresented to prove the genuineness of the 
Will. Their Lordships have come to the same conclusion. Looking at the facts 
which arc not disputed, it appeals to them that, so far from there being ground 
for dihbohevuiiK tbo witnesses, it is nioie probable that Bamundas carried out 
his inteiiti^i to make tlie Will, and did execute it in the manner stated, than that 
he died so suddenly as to be unable to do so. 

Thoir Lordsliips will theiefore hiunblv an vise Tier Majesty to affirm the 
decjoo of the High Court, and to dismiss the appeal, tlie costs of wdiich will be paid 
by t he appellant 

J ppea I dismissed. 

Solicitors foi the Appellant * Messrs. Lam 6 y/^, Patch, and Shakespear. 

Solicitor for the Respondent . Mr, ,1. L. Wilson. 

NOTES. 

[ WHO MAY apply FOB THE BEYOCATIOH OP A PROBATE— 

Ai' tor the levocation of a proluto can only be made by a per.soii claiming an 

iiiteicst iti mo estate (i e whouc ratorest'^would be atleeted if the will in question was the 
legal will of the tcstcitoi, 15 \V R C K 351 See also Cal, 697. An heir or one who is 
intcrchUxl to support a prcMouh vill (17 I^Iad 373) a presumptive reversioner even during the 
lifotuiic of tht. widow (8 Cal 570 Cal 5-19) , a widow, though the testator may have left 
sons, ^ W.Im b0‘i) an assignee or inortgiigoe of an hen's interest in the estate 

(4 Cal 360 no Lai 37) all these were held to be persons claiming such an interest in 
the estate * 

Rut an ordiiiai’v crditor of an heir of the testator would noti as such, have any interest to 
apply for revocation. 2 Cal. 208 17 Mad 37a,.* 25 W R. C. R, 489. The Privy Council in 
10 Cal. 19 cntortainca giave doubts whether an attaching creditor can apply for a revocation 
of probate atlcast in a case which i.s not founded on t/ie ground that the probate has been 
ohtt.med in J t and of ctcdilots In a subsequent case the Calcutta High Court purporting to 
act on the opinion oxpressed^bv 4h(.‘ Judicial Committee' held that an attaching creditor was 

.cntiUed to opiK/So the grant of probate on the ground of forgery and that it was in fraud of 
creditors. See also 28 Cal 441 , 16 C. W R 1099=15 I c. 686=17 0. L. J. 230. 

A creditor of the testator would not as such have any interest to oppose the will, nor a 
person disputing the right of tne te.statoi* to deal with certain property as his own, 17 Cal 48, 

The objections referred to above should be taken at the earliest opportunity, 2 N. W, F, 

iX. C* B. 26bJ # 
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[30] PRIVY COUNCIL. 

The 28th and 29th June, 1883. 

Present 

Lord Watson, Sir 13. Peacock, Sir R. P. Collier, 

Sib R. Couch, and Sib A. Hobhouse 

Situl Purshad Plaintiff 

oersub 

Luchmi Purshad and others Defendants. 

[On api^eal from the tligh Court at Fort William in Bengal. j 

Mortgage- —sale of perpetual lease, to ith conditional agreement to f^ell 
hack to vendor, not amounting to mortgage — Refmrvatian of 
right to repui chase — Bight to redeem, 

A piwrchascr of land, another person advancing the purchase-money foi him, granted to 
the latter amokuran potta or perpetual lease, not as u security for the debt, but as an absolute 
acquittance of it At the same time an ekrarnama was executed, whcieby it was stipulated 
that when the grantor or his heirs should pay to the grantee or his heirs the amount of the 
above debt without interest, out of Hfs or their own moneys without borrowing from any other^ 
person then the potta should be cancelled, the grantor ha\ing no claim to jncsiic prohts 
during the possession of the mpkurandai ^ ^ 

IL Id that, with*rcgaid to the terms of the instruments, and the circuin/Ianccs undei 
which they were made, this transaction was not a contract of mortgage, but evidence of a sale 
and ac'iuittancc of a debt wtih power reserved to the vendor to repurchase under certain 
conditi ms peisonal to him 

Two appeals, consolidated and heard as one, from two decrees (21sl July, 
1880) of a Divisional Bench of the High Court, affirming two decrees (2nd and 
3rd July 1879) of the Subordinate Judge of Bhagulpore. 

The first of these appeals arose out of a suit bi ought on 19th March 1879, 
by the appellant against the respondents, and one Chuknarain Singh, since 
deceased. The second arose out of proceedings taken m execution of a decree 
obtained by the appellant against the last-named person, in wh^ch the respon- 
dent, Luchmi Purshad, had intervened a» objector. Both related to interests 
in fifty-two villages, part of taluk Barasha in the Bhagulpore district , and both 
raised the question whether the appellant, Sitql Purshad, in the one case, as 
purchaser of an interest m part of that estate, and in the other case, as decree- 
holder who had attached another part, had or had not acquired through 
Chuknarain a right to treat the property ak subject to a mortgage which he was 
entitled to redeem. 

C 81 ] A mokurari potca of all the abovementioned villlges had been exe- 
cuted by Chuknarain in favour of the predecessor in estate of Luchmi Purshad, 
the respondent, a right being reserved to Chuknarj.m, by ekrarnama of even 
date with the potta, to cancel the lease on making a certain payment out of hij 
own money without borrowing for the purpose. Whether this transaction was 
in effect a mortgage from which the estate was redeemable by Cbuknarain's 
assignee was the question in dispute. 
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Chuknaram was half-brother of Ramchurn Singh, who was father of 
Luchmi Pnrshad, and had a biother Chuiidi Purshad Smgh. In 18f57 these 
three brothers purchased for Hs 1,30,000 a fourteen-annas share in taluk 
Barasha, Ramchurn taking a ten-annas share, and the other two each taking 
two annas #Ramchurn furnished the whole purcliase-nioney , and for the price 
of the others’ shares he obtained a decree in September IB62. This not being 
paid? Ramchurn took from Chuknaniin, on the loth January 1864, a mokurari 
potta of his share, consisting ol fift\ -two villages The potta contained a 
statement that Rs. 30,005 were paid as consideration lor it, this sum being 
made up of Chuknaram’s debt uiidei the decree of 1862, other amounts due by 
him, and a sum of Rs, 10,000 paid iij cash 

On the same date Ramchurn Singli ekrtirnama bound himself and his^ 
heirs to restore the property to oitlior Chuknaram or his heirs, whenever he or 
they should pay the Rs. 30,005 witliout mterosi. 

In May 1865 Chulvnarain moitgagcih lus share above mentioned to the' 
plaintiff (noiiunalK to another person) toi Rs 50,000 This was pai^d off by 
sale to the plaintiff of Chuknarain’s shaic in twenty-jone of the fifty-two villages. 
The present question was not affected b> an alteration, on a family allotment of 
the villages forming part of Cliuknarain’s share , nor by disputes which oopuiTed 
in 1864 as to the terms ol the ekiainama noi by the deaths of Ramchurn and 
of Chuknaram 

In the first ol the present proceedings Situl Purshad, offering to pay the 
Ps. 30,005 mentioned in the potta of 1864, claimed, as assignee of Chuknaram, 
to redeem tlie twenty-one villages. The defence was that the stipulation in the 
ekrarnjLina was personal to Chuknaram and his heirs, ^ admitting repurchase by 
him or [3^ them, but giving no right to an assignee to redeem as upon a 
mortgage tAnsaction. And this defence the Subordinate Judge held good. 
The High Court on appeal upheld the decree dismissing the suit. 

In the other proceeding Situl Purshad bad obtained a decree on the 8th 
December 1876 against Chukuarain Smgh and his sons for Rs. 2,25,280, in 
execution 6t which decree he applied to the Court to bring to sale “ the rights and 
interests of the debtors m the profits of the mokurari property,” so far as regards 
thirty-ono of the villages included in it. Afterwards, on the 3rd February 1879, 
hb applied for the sale, in execution of “ the entiie right and interest of the 
debtor, and the riglit to obtain back exclusive possession by repaying Rs. 30,005" 
the amount of na/urana bearing no interest according to the ekrarnama of 
1864.” Luchffn Purshad intervened as an objector under s. 247 of Act VIlI of 
1859 on V grounds taken in the d|?fencc above mentioned. This objection 
was allowed by the Subordinate Judge whose order was confirmed by the High 
Court. 

• 

Mr, /, F. Leith, Q-C , Mr. J. T» Woodioffe, and Baboo Otool Chunder 
Mullick appeared for the Plaintiff'. 

Mr. T. IL Cowte, Q.C., Mr. E. V. Doyjie, Mr. /. D, Mayne, and Mr. 
H, Cowell for the Respondents. , 

For the appellant it was argued that the potta and ekrarnama of 1864 con- 
stituted a moi'tgage, and that according to the rule of equity, which maintained 
the right of redemption in alUsuch transactions, the Courts should have held that 
right to resdoem had passed to the appellant as assignee of the mortgagor. The 
ekrarnan'ii showed that thi^ transaction was not- a mere* grant of a perpetual 
lease on the payment ol a premium, with a condition for surrender on repayment. 
The true construction was that the re-transfer was to be on the footing of 
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redemption. Reference was made to Lord Hardwick’s dictum in Longnef v. 
Scaicen (iVesey Sen, 402), that equity kians extremely against contracts of 
repurchasing where the riglit of re-purchase is created at the same time, con- 
comitant with the grant. Such a right as was reserved by [33] the ekrarnama 
was not of a purely personal character, only exercisable by those in^whose favour 
it was stipulated, in this case Chuknarain and his heirs. Once established as 
a mortgage, a stipulation precluding the right of an assignee of the mortgagoi 
would be void and jneffectual According to Story’s Equity Jurisprudence’, 
para. 1019, if it should be expressly stipulated that unless the money should 
be paid by a particular person'the estate should be irredeemable, the stipidsAion 
would be void — Storv’s Eq. Jurisp . 12th ^dition Reference was made to the 
judgment in Loudon and Souik-Weniern Bailway Coiujxim/ v. (Umim (L R , 20 
Ch. T)., 562), Cummnis v Fletcher (L R , 14 Ch. D , 699, 708), Doohchore Bat 
V. Haiee Hidayat Vila (Agra H C. F. B., 7), Annan Pande v. Nanrutton 
Koonwur (3 Sel. Hep., S. D. A., 78), IcJnnnhtt Singh v. Kc'iho Lai f20 W H , 
128). 

By Regulation XV of 1793, s. 10, all mortgages are to be considered as in 
eSfect redeemed whenever the principal with simple interest due upon it shall 
have been realized from the usufruct or otherwise . and the same rule applies 
in zunipeshgi leases to the latter, the present transaction being closelv analogous 
— see Tewaree Loll v Kanseenaufh (2 Hay, 256) , Macpherson on Mortgages, 
Chap. VIII, Reg XVII of 1806. 

Counsel for the respondent were not called upon. 

Their Lordships' Judgment W’as delivered by 

Sir R. P. Colliar.—The sole question to be decided in bo{;h these appeals 
is whether the plaintiff, in the first appeal as assignee, in the sec^tid appeal as 
execution -creditor, of one Chuknarain Singh, derived from Chuknarain a right to 
redeem certain villages which he alleged to have been mortgaged by Chuknarain. 
On the part of the respondents it is not disputed that if he is correct 
in his interpretation of these deeds, and the villages were mortgaged, he has 
the right which he claims. But it is contended that the deeds in question 
did not create a mortgage, hut were a sale of the propert\ with a jirovisioii 
for its re-purchase on certain conditions personal to the mortgagoi 

Jn order to determine this question it is nece^sar\ to consider the circum- 
stances under winch the two documents which are relied [34] upon, namely a 
potta and an ekrarnama of the 15tli Januarv 1864, were executed, as well as to 
examine the documents themselves 

The circumstances were shortly tlu^se Ramchum,\vas the eldest of three 
brothers, Chuknarain being a half-brother of the other two Chuknarain pur- 
chased a 14-annas share of some 52 villages in«a zammdari in the ]oint names 
of himself and his two brothers. It w^as intended that he should hav(^ 10 out 
of the 14 annas, and that each of his broUiers should have tw^o annas He paid 
the greater part of the purchase- money , the brothers paid a comparatively 
small part of it, and they were mdej)ted to him In order to recover that debt, 
amounting with interest to upwards of Rs. 40,000, he broifght an action, and 
obtained judgments against both of them for something more than Rs 20,000. 
These were the transactions between the brothers^at the time of tlie deeds being 
entered into. ’ ' • . , 

On the loth January 1864 a potta was entered into by Chuknarain Smgh, 
in which he purports to grant in mokurari on perpetual tenure, to his brother 
Ramchurn, his two annas share in the 52 villages, at an annual re^Hal of 
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Ks. 497. The deed contains these recitals. It speaks of the sum of Rs 30,005 
as the consideration or peshkas nazurana money, “ out of which,” Chuknaram 
says, “ I have taken Rs. 10,000 in cash for pavment of the debt due to Baboo 
Ramchurn Lai. Mahajun,” — that is another Ramchurn, — ** and the balance, 
Co,*s Rs. 20,005, was paid on account of the decretal monev, principal with 
interest, and costs incurred in the Zillah Court and the Sudder Court, as con- 
tamed in the decision of the Principal Sudder Amin of Zillah Bhagulpore, 
*dated the 10th September 1861, which was confirmed by the decision of the 
High Court of Calcutta, dated 10th September 1863, due to Baboo Ramchurn 
Sifigh, plaintiff decree- holder, from me, the declarant, defendant, judgment- 
debtor, after deduction of Rs 1,323 ^-emitted out of the decretal monev due to 
the said decree-holdei’, and of the amount of costs incurred in the Zillah Court, 
and also after deduction of one-half of the decretal money due from Baboo 
Chundi Purshad Singh, second defendant, and whereas a deed of acquittance 
of this dntft, with a receipt stamp affixed thereto, has been obtained by me from 
the said [ 35 ] docree-holdev. I, the declarant, have, from the beginning of 127^ 
Fasli, executed thisppita of perjietual moknrari lease,” and so on. The potta, 
theiefore recites tliat his mokuran lease was given upon an absolute acquittance 
of the debt, and not as a security for its payment 

The ekrarnama of the same date must now be taken to be in these terms 
(there has been a dispute about the terms, wliich it is not necessary now to 
refer to). It was stipulated between the contracting parties that when Baboo 
•Chuknarain Singh, or his heirs, paid off the said nazurana monev of 
Rs. 30,000, without interest, from their own pocket, without taking money 
from ^anv otjier person, to Baboo Ramchurn Siggh and his heirs, then 
Baboo Ramchurn Ringli, or his heirs, would without demanding intei'est, return 
the said potta or perpetual lease to the said Baboo Chuknarain Singh, and 
Chuknarain Singh should have no claim in respect of the mesne profits for the 
period of the mokuraridar’s possession 

Now the question is, whether, as contended by the appellants, these docu- 
ments, though they purport on the face of them to be a sale with a power of 
re-purchase, reallv amount to a mortgage, or whether, as contended bv the 
respondents, tlio real inttuition of the parties was tliat which appears upon the 
face of them, namely, that there should be a sale, tliat the debt should be 
acquitted, and that there should he a power of re-purchase under cert»ain 
conditions personal to Chuknarain. 

Both Courts have found in favour of the contention of the respondents. 
Ruch finding, in the first place, is entirely consistent with the terms of both 
doemn^ents. The opposite findinjJ would not he consistent with the terms of either, 
certainly not with the torins of the potta, which speaks of the debt having been 
acquitted and discharged To hold that it was not acquitted and discharged, 
but that these documents were reallv a security for it, would be to contradict 
the terms of the ii^trument. • 

Then, again, looking at the surrounding circumstances, among other things, 
at the value of the properjiv, •which appears to have .been fairly ascertained, and 
at the relations of the parties, their Lordships are of opinion that the Courts 
have cone to the right conclusion, that this transaction i# in fact what it pur- 
ported to l)e, [86] and theiti is no sufficient ground for holding it to he what it 
did not purport to be, namely, a mortgage. 
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Under these circumstances their Lordships will humbly advise Her Majesty 
that these appeals be dismissed, and the judgment be affirmed. The appellant 
must pay the costs of the appeals , but as thev have been consolidated, there 
will be only one set of costs 

Apprnl difim^scd. 

Solicitors for the Appellant : Messrs. Watkins d Latten • 

Solicitors for the Respondent . Messrs. Barrovj d Iloqei s • 

NOTES. 

[ Followed in 29 Mead 307=10 M L J. 100 , 8 All. 452 (457) , 1 L 11 li 257 See, 

as to cases on the construction of similar documents, paras 996-998, fioiir'^ Transfer -.-I 
Property Act, Vol. 2, 3rd edition]. 

£10 Cal. 36] 

APPELLATE CIVIL 

The SrdMay, JS8S 
• PRESENT 

Mr. Justice Mitter and Mr Justk'e Wilkinson 

Abdool Ilossein Plaintiff 

vei sus 

Lall Chand Mohtan Dass. , . Defendant.’ , 

Be7iq Act VIII of 1809, s. S8- — Measurmnnil of land— F/ actional 
• 2 iroprieiot —Parties ^ 

A part proprietor of an estate IS competent under s 38 ol licng Act VI n of 1H69 to 
apply for me4asur8nient of its lands after imikiiif; the loniaininj? proprietois parties to the 
proceedings. 

Mr. Tundale and Moonshi SerafnI Islam (or the Appellant 

Baboo Bas Behary Ghose for the Respondents. 

The facts of this case sufficiently appear from the Judgment of the Court 
(Mitter and Wilkinson, JJ.) which was delivered by 

Hitter, J. — The question in this appeal is, whether a part proprietor of an 
estate is competent under s. 38 of Beng. Act VI 11 of 1BG9 to ajiph for measure- 
ment of its lands after making the leinaining proprietors paities to the proceeding 
The plaintiff in this case had a fractional share in a cei tain estate^ He applied 
for measurement of its lands under the afcyi’esaid section, making his co-sharers 
defendants, alleging that they had colluded with the tenants His application 
was allowed by the Collector On appeal, the District .ludgo, reiving upon a 
ruling of this Court, C37] in Baba CJmcdrq v Abedooddeen Mahomed (4. L 
R,, 7 Cal. 69A has reversed the order of the lower Court, holding that it had 
no jurisdiction to order a measurement on the application of a fractional owner 
of an estate. 

It is contended before us that the ruling quoted is not ap|5licable, inasmucli 
as it is not clear from it that all the proprietors were made parties in that case 

It seems to us that this contention is well foiyided It does not appear 
from the report of the case cited that all the propriofors of the estate were» 

• Appeal from Appellate Order No 281 of 1882, against, the older of II Beveridge, Esq., 
District Judge of Patna, dated the 31st August 1882, i everting* the order of C VowelJ Ksq , 
Collector of that. district, dated the 22nd April 1882. 


6 CAti.— i 
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parties to it. In another case — TsJian Chancier Boy v Busariiddeen (5 C. L,^ B. 
132), in whicli this question was raised and discussed, the learned Judge said : 

lb IS contended that here the co-sharer propnetoi* has been made a party to 
the suit, and, therefore, the Court having all the parties before it is nob prevent- 
ed from deaKng with the rights of the parties, and determining whether the 
lands can be measured or not , we are not prepared to say that there are not 
cas^ in which co sharer proprietors being made parties to the suit the right of 
\he plaiiitiif to measure the lands may not be determined, but we think that 
under the special circumstances of this case it is unnecessary to determine this 
pofnt.” 

Tt IS clear that in this decision too the i^oint now before us was not deter- 
mined. The application of the plaintiff was dismissed upon certain special 
circumstances wfncli are not apjilicablo to this case. The same reservation wass 
made in the case of Moolool: (Jlunid Mnndai v. Madhoo Soodini Bachu^putty 

(10 H, L. R , 398, note , 10 W R 120) 

• • 

The point, therefore, comes up for decision before us for the first time. In 
Chmi Snufh v. Ileia Maliafa (1 L R, 7 Cal., 033^, a question similar to the 
piosent was discussed and decided That question was whether a suit foi 
arreais of rent at enhanced rate brought l)\ all the shareholders \^ill lie, 
notice under s 14 of Hong. Act VlII of 1869 having been issued at the instance 
of some of the iiersons entitled to the rent The majority of the Judges on the 
Full Beiicli decided this [38] question in tlio affirmative Tt appears to us 
^that tlie reasons given by the learned Judges iii that case will equally apply 
hero, and will warrant us in deciding this question in favour of the plaintiff. 
Refeiniig to the inpistice of not allowing a part proprietor to make an applica- 
tion for tliq notice of onfoi cement being issued at his •instance alone in a case 
where his co-shareis would not join him, (lARTH, C.J , said “ The reason of 
then lefusing to join may bo that thcyaie colluding with or influenced in some 
way by the tenant Are these recus.iiits to be allowed to deprive their co- 
sharovs of tlie means of enforcing their just dues or, on the other hand, to 
drive them to expensive, tedious, and inconvenient alternation of a butwara I 
think not. The simple and obvious remedy for such a state of thinge is to 
allow the co-sliarers, who wish to sue, to do so, by making the recusant co- 
sharors defendants m tlie suit. The Court will thus have all the parties 
before it and the moans of doing justice between them.” In another part of 
his ludgnient llis Lordship says * ‘ The notice is to be given to the persons in 
receipt of tlie rent, which is tlie plii'aso used generally in the rent law, as 
signifviiig the 'J.andlord or landlords, and I think that those persons who are 
entitled sue as landlords have ak,o the right under this section to give the 
necessary persons nofice.*' 

These reasons equally appW to a fractional shareholder of an estate apply- 
ing for measurement on the ground tha.t his co-sharers have refused to join him. 

Tf the co-sharers are made parties, the tenants can have no reasonable ground 
of complaint The proceedings will fiave the effect once for all of settling all 
questions regarding the measurement between themselves and all the landlords. 

As regards the question of costs, if it appears that the necessity for the applica- 
tion arose, not from tiie recusancy of the tenants, but of the co-sharers, the 
laticr will be made liable lor tliern 

, We are, therefore, of opinion that the decision of the lower Court upon this 
point IS erroneous We accordingly set it aside,, and remand the case to be 
tried upon tljo other points 

Appeal allowed and case rerrianded, 
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NOraS. 

[ Under the Bcnj^al Act VITI of 1869 an application under sec 38 can be made ^)^ a p.irt 
proprietor making the rcmaniiLg proprietors paitics to the proceedings, 7 Cal. 633 , 10 
Cal. 36 ; 11 Cal 615 . 11 Cal. 644 , 14 Gal 201 But it is extremely doubtful whether ,iftei 
the passing of the Bengal Tenancy Act (VIII of 1886) and in view of sec 18^ of th.it Act 
those things may not now be done by a joint co-shaicr, 17 Cal. 638 ; .ind it was also held that 
an application under sec. 168 of the Bengal Tenancy Act (see 38 of Act VIll of J8G0) c.imnot 
bo made by one of several joint landlords ]’ 

■ 1 

• [39] APPELLATE CIVIL. 

The 19th July, 1883. 

PKESEKT 

• Sir RicHAiin Gautii, Knight, Chiee Justice, and 

Mr. Justice Macrherson. 

Bakliir Molianjlnod Plaintiff 

• versus • 

Doorga Churn Shah a and another Defendants 


Attachment — Civil Procedure Code(Act XIV ofl8h2), s. 2()i} —Pi opertu exempted 
from attachymnt — Execution of decree 

Befoio pioporby of a judgment-debtor can be exempted from execution as falling lunlcrthe 
head of the property do.scribod in s 266 of the Code of Civil Procedure, it is noce^saiy that the* 
Court should first express its opinion that such property is ncccs.sarv to enable the oxceution- 
debtor to earn his livelihood, ri^id the Coii-t which must decide thi.s point is the Coui> which 
issues the execution. 

Section 14 (a), part II, chapter V, of the Ucncral Rules and Circular Ordcisof the High 
Court commented on. 

This was a suit for recovery of possession of an ox (or foi the value thereof), 
which had been seized and sold by a peon of the Couit, m execution of a decree 
obtained by the first defendant against the plaintiff , the ox was puicliased bv 
defendant No. 2 

The plaintifl, who was a cultivator, alleged in Ins plaint that tlie ox seized 
was one of a pair, which wore kept by him foi agricultural purposes , and that, 
as such, it was exempt from attachment under s 200 of the Civil Proceduro 
Code. 

The Small Cause Court Judge gave the plaintifl a decree f<5r Ks. lo, the 
value of the ox, wnth proportionate costs against defendant No 1, but dismissed 
the suit against defendant No 2, at the same tune lefeiring the nuosbion to the 
High Court, whether the plaintifl should be giveh a decree for damages, sueli a 
decree being of no use to him, inasmuch as it would bo liable to bo attached by 
defendant No. 1 in execution of the verydocree in which his exempted property 
had been seized. 

No one appeared for either party* in the High Court. • 

The Opinion of the Court (Garth, C J., and Macthbrson, .1 ) was 
given by , 

Garth, C.J. — It seems lo me that in this oaso thrf plaintiff had no i ig 
of action. • 

‘Civil Reference No 6 of 1883, from Baboo Jagad(liirliif)h Mo.ioomdar, Judge of Small 
Cause Court of Furrreedpore, dated the 23rd February 1888. 
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As a general rule, the defendant (the execution-creditor) would [iO] have 
hiida> ri}f ht to sell any moveable property of the plaintiff’s for satisfaction of his 
debt, but amongst fcJie exceptions to this rule are S7ic/i cattle as, in the opinion 
of the Court, arc uecchsary to enable the execution-debtor to earn his livelihood 
as an agritultnrisi ” 

^ In order, therefore, to exempt from execution any cattle of the oxecution- 
^ dobtoi, it is necessary, as I take it, that the Court should first express its opinion 
that such cattle are necessary to enable the execution-debtor to earn his liveli- 
hood , and 1 also think it is clear that the Court which has to decide this point 
is the Court vvhich issues the execution 

If this is so, it follows that neither the execution-creditor nor the execution- 
debtor, nor any Court exco])t tiiat which issues the execution, has any right to 
determine this point , and in order that such Court may decide it, I think that 
the execution -debtor should liave made some application to the Court on that 
ground 

It may be tliat the rule laid down by the High Court renders it difficult,' 
if not impossible, that the execution-debtor should make this application in 
proper time, and it is probable that tins rule requires amendment. But this is 
not the fault of the execution-creditoi , and it seems clear to me that, lyitil the 
Court which issued tlic execution had declared the bullock in question to be 
necessary to enable the plaintiff to get Ins living, the bullock was not protected 
from execution 

, Furthermore, it docs nut appeal that the plaintiff before the sale ever 
represented, oitJiei to tlic defendant or to the officer of the Court, that the beast 
was privileged from execution This, I think, ho was clearly bound to do. 

Apart^however, fi‘om tins first difficulty, which appears to mo an insuper- 
able one in the plaintiff ’s way, there is another, which arises upon the question 
of damages 

Assuming that the sale was wrongful, still the proceeds of it were devoted 
to the payment of the ludgment-debt due from the plaintiff to the defendant 
The price of the bullock, Es 15, which the Small Cause Court considers to be 
its full value, was paid to the defendant in execution pro tanio of the decree , 
and wliatever may be the result of this suit, that money cannot be paid back 
again. 

[41] As, thcroloro, the plaiutiff has had full value for his beast in the shape 
of the Us. IS^vvhich was produced at the sale, it seems to me that even if the 
suit woi’C in 5;f<in tamable the damages would bo only the difference, if any, 
bctwec’:; the Us 15 moduced at the sale, and the value of a bullock of the same 
kind in the bazaar, ^us the expenses of the sale, which of course the plaintiff 
had to pay. ^ 

The real trutli seoiiib to bo that the High Court rule in this respect requires 
alteration. Those boasts used in ^agricultuio are not privileged, until the 
Court has expressed an opinion that they are so , and the rule should be so 
framed as to allow of the execution- dobjior making a claim in every case to 
have his beasts ^’oleased, and to give the Court time to decide what may 
sometimes bo a difficult question. 

T think that the plaintiff’s suit should be dismissed, but without costs. 

I 

• Suit dismissed. 
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[local il] 

APPBLLATK CIVIL 

'The ‘^8th March, 1888. 

Present ’ 

Sir Rk iiari) Garth, Knight, Chief Justice, and 
Mr Justice Macpherson. 

l&han CImndor Cliatfcopadhya Plaintifl 

versus 

SJiiima Chum Dutt and otheis Dofondants 

Landlord and Tmant- E'icctmeni, Suit for --Denial bii tenant of his 

landlords" title. 

To a suit brought lo iccovci lent in 1877, the dcfondanl set up hu* lakciaj title, this 
suit -was dibiiijssod. In 1880, in <i suit bioiight by chc same pl.iintiff to obtain kb«is possession 
of the land in question in the t^irmci suit against the same defendant and three otheis 
claiming under the same title as lumbclf the defence that the land was I.ikcrai was set up 
b> all • 

lield^ that the c.ise fell within the piiuciple of the case of Snlfyabhama Dasicc v 
Krishna Chunder Chattel jec (I L R , b Cal 55), and th<at the plaintiff, who had succossfulU 
proved that he had eolloctcd rents from the picdcccssorb of the defendants, was entitled to 
evict them .is tiespasserb on then lailure to ])rovcthcii lakoraj title. 

In 1880 the plaintih (who formerly was a co- sharer witli others [42] m, 
amongst other lands, the l^j.nd in dispute m this case) brought tJjis suit agiiinst 
the four defendants to establish his right and title to one liigha live jilottalis out 
of the above-mentioned lands, and for the rocovciy of khas possession of the 
same. 

In 1877 the piesont plauitift bad brought a suit agamst defendant No 1 
(who had been legistered as owner in the place of his doceiisod fatlier, the 
former owner) for arrears of rent. In tliat suit defendant No J denied the 
tenancy, and set up a lakcra) title , tins suit was dismissed, and the plaintifl 
thereupon obtained piaitition of the property from his co-shaiers, and then 
brought this present suit against the four defendants for the recovery of the 
share which fell to him on partition 

All four defendants sot up a lakorai title to the land claiming upder the same 

title 

The Munsiff found that the land was "not the defendants’ lakerai land, but 
that it belonged to the plaintifl, and that he had formerly collected rent fiom 
the defendants’ predecessors, and gave tlie plain»titl a decree declaimg his right 
to the share claimed by him, but declined to evict defendants 2, and 4, as no 
notice to quit liad boon served. Botli paitios appealed to the Additional Judge 
As regards the defendants’ appeal the Ad!ditional Judge found that they had 
failed to make out a lakera] title, an^ dismissed their aiipeal. As regaids the 
plaintiff’s appeal the Additional Judge held that no notice to quit was neces- 
sary, inasmuch as the defendants had denied the plaintiff’s title, but he furtlier 
held that as the land sued for was held by tbo defendants as a single tenure 
under the plaintiff and his co'-sharers, the plaintifl could not at his sole instance, 

* Appeal from Appclfatc Decree No 1015 of 1881, agaiiibt the decree of II Bc\crlcv, 
Ebq., Additional Judge of the Sl-PurgunnahvS, d<itcd the 27th Jninc 1881, aJliinimg the decree 
of Baboo Uma Churn Dull} First Munsiff of Barabci, dated the 2Sib July 1880 
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turn out the defendants, but that his co-sharers should (notwithstanding that 
partition had been come to) be made co-plaintiffs in the suit, inasmuch as the 
defendants were no parties to the partition proceedings. He therefore held that 
the plaintiff was not entitled to khas possession, and dismissed their [his?] appeal. 

The plaintiff* appealed to the High dourt and the defendants filed a cross 
appeal. 

Baboo Dhoiuaitce Churn Dutt for the Appellant 

Baboo Azubica Churu Bose for the Respondents 

[M] The Judgment of the Court (Gakth. C.J., and Macphebson, J.) 
was delivered by 

• 

Garth, C.J. — f confess J Jiavo rhad some doubt during the arguments 
*whuthor this case comes uithm the pnnciple which has boon so frequently 
acted upon in this Court, and of winch* the case of SaUyabhama Dassec Vr 

Krishna Chimder CliaUerjre fl L. R. b Cal , 55) forms an example. 

• 

But on a close! investigation ol tlie facts, anef having regard to the way 
in which the defciidants have Irained then defence in the present siyt, I am 
satisfied that it does come within that principle. 

In the year 1877, one of the four defendants, who had registered himself 
as the owner of tlie property in the place of his deceased father, the former 
owner, was sued foi lent the plaintiff in respect of his, the plaintiff’s share 
of this very land , and the defendant's answer in that suit was a denial of the 
plaiiyiiff’s title, and an assertion that he (the defendant) and Ins father had a 
lakerai titl^ to the property 

It IS perfectly true that in his written statement in that case ho also 
alleged that the land was so i in perfectly dosenbod in the plaint, that ho did not 
know for what rent the plaintiff was suing , but there was evidently nothing in 
that point, because there was no (|uostion at the trial as to the identity of the 
land in dispute any more than there has iiecn in this suit. Any insu&ciencv 
of description, therefore, could not have misled tiic defendant. 

It tnou appears that foi some tunc hefoic this former suit was brought, the 
plaintiff and his co-sharers had not obtained I'oiit from the defendants, although 
their predocGSSois had done so in former >eais , when, therefore ,tho defendant 
in tliat suit denied the plaintiff’b title, and set up a lakcra] title in himself, the 
plaintiff thought lit to proceed no lu^thci with Ins suit but he withdrew it, with 
the inieiitjon of bnn’ging a fresh suit, foi khas possession. 

Jlut before ho brought tins fiesh suit, he and his co-sharers obtained a 
formal partition of the property , and he is now solclif cMitled by virtue of that 
liartitfon Lo the parttculai area in ih€ estate ni icApect of which he now sues for 
ejectment , and Jic brings his [44] suit .igamst all the four defendants, who claim 
under the same tj/.lo. • 

The lower Appellate Court has dismissed the suit u^jon the ground that 
the plaintiff s co sharers sf^oiild iiave boon joined as ca- plain tiffs, but I cannot 
.undeistand upon what principle, because, since the partition, the plaintiff* and 
his co-shareis have had no joint interest in the property^ and the area, which 
the plaintiff now seeks to •recover, belongs to himself alone, and his co-sharers 
have no interest m it. 
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Had the suit been for rent, it might have been different , because then, 
notwithstanding the partition, the obligation to pay rent would, in the absence 
of any separate collection, have been to the plaintiff and his co-sharers. But 
here the plaintiff sues to e^eci the defendants as trespassers from Iqnd which 
belongs to himjilone ; andHo have joined his former co-sharers in such a suit 
would have been nothing short of a misjoinder of plaintiffs, 

The real question in the case, which has been argued before us here, appears 
to be this • whether, in consequence of what tlio one defendant did when he was 
sued Vjy the plaintiff in the vear 1877, or in consequence of the defence whicli 
has now been set up in this suit, tlie plaintiff has any rigiit to tieat all the 
defendants as trespassers. 

• The point, I confess, which has rather weighed on mv mind tliroughout 
the discussion lias been, whether tlie three defendants, who were not sued 
in 1877, ought to be made answerable foi the conduct of their co-defendant, »> 
so as to forfeit with him their rights as the plaintiff’s tenants and if those 
three defendants in their defence to this suit Jiad contended that they wore 
tlie plaintiff’s tenants, and that he could not sue to e)oct them witliout a propei* 
notice to quit, I should bo much disposed to liold that they liad a good defence 
on that ground 

But instead of that line of defence these defendants are now urging heie 
up to the very last the selfsame defence, which the one defendant raised in 1877 , 
and taking that into consideration, I cannot doubt that what tlie one defendant 
did in the former suit was really the act of all the lour and that he was in tiiith, 
as tlie registered owner defending the suit on behalf of them all 

[M] They now ino;eover set up an adverse title in theii wrhiton 
statement They say, and they have endeavoured to establish throughout, 
that they have a lakeraj (rent-free) title to the projierty. 

This point has been found against them , and it being also found that 
formerly then predecessors m title did pay rent to the plaintiff or to Ins 
predecessors in title, it seems to me that the plaintiff’s case is completely 
made out. 

I have already said tliat I think tlie Court below was wrong upon the 
point of non-joindor of plaintiffs, and 1 considei* that the plaintiff is entitled to 
recover the property in question Tliere appears tr he no claim made here ior 
mesne profits. 

The judgment of the lower Courts will therefore lie reversed, and tlie 
plaintiff* will have his costs in all the Courts. 

In accordance with this decision the Appeal No 2142, wliich is a cross 
appeal by the defendants, will be decided in favoqr of tlie plaintiff. 

That appeal will, therefore, be dismissed with costs, 

Aj)ppai aUowed 
Cross appeal dismissed 


NOTES 

[ ejectment— DENIAL OF LANDLORD’S TITLE- 

It IS now finally nettled/ thafr denial for the first time iri tlvj written statement is ma 
sufficient ; the denial should have been antecedent -- 52 Mad 34b , 12 Mad 353 , 15 "Mad 123 , 

17 Mad 218 ; 13 Cal.9G 28 Cal. 135 , 28 Cal 223 , 33 Cal 339 ; 30 Cal 927 ,15 Horn 107 , 

18 M L J 153. These ere earlier cases — 10 Cal 41 , 1 M.L. J. 218, 17 M J. 287, 

2Q M h J. il5- J 
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LAL BAHABOOB SINGH &C. V. 


[lO Oal 4S] 

APPELLATE CIVIL 

The 21st May, It'HH. 

Present • 

Mb. Justice Mitter anb Mr Justice Wilkinson 

Lai Baliadoor Singli and others Plaintiffs 

versus 

E. Solano and another Defendants. ' 

Itiflht of occiipavcii, AcqiiisUion of~OcLupn.tion hy mot as mahk — Rent 
Act (Tlenq Act VIU o! 18 (!<)), s (> 

Tt IS only the holding of the fiifchci or othci per^op from whom .i ryot inhonts thnt Cfiii 
^le deemed to be th(^ holding of the rvot withu. die meaning of s 6 ol the Rent Act, Occup.i- 
tion by the predecessor in title is not such .in occnpiition ii-' will r reatc in the holder of hind 
an^ light of orenpanev • Nor c .in the period during which the occuparl of Lind is in pos- 
session as mall Iv be included .n considering whether lu‘ has acf|iiiicd a nglil of occupancy 
such a right must be acquired .igainsl somebody, .ind i.nmot ,ic(|nircd by a 1 x 11411 against 
himself. 

[M] Mr. Ricans, Baboo Mohrsh Clivndn Clioinllirt/ and Munshi 
Yumf for the Appellants 

Mr. Tvndalo and Babor* ('himdn Madlmh Gfiose foi’ the HoRpoiidenta 

Thf lacts of this case sufficiently appear Iroin the Judgment of the Court 
(MiMKii and Wilkinson, Jd ) which was delivered 

MitteL J . — This was a suit to recover possession of 113 boegali.s 0 
cottahs of land in inoiizah Mo?;ulforpore It appears that niouzah Mozuffevporo 
was tlie estate of Koer Singh ft was confiscated for his rebellion, and was 
sold by (loverntnent in the year 1801 At that sale the defendants' predecessor 
in title, Mr. E. Solano, became the purchaser The estate tlien continued in 
the possession of Mr Solano till the year 1878, when it was sold foi* arrears of 
Government levenue, and purchased hv tlie present plaintiffs. Tins suit was 
commenced on the 23rd May 1879, and there is no dispute between the parties 
that the plaintiff’s, after their auction-purchase, did not receive any rent on 
account of the land in suit from the defendants, who are the executors of the 
estate of Mr Solano. The defence in the case was that, although the estate 
was sold foi arrears of revenue, Mi. Solano had another interest 111 the land in 
suit, V!. , gupishtadaree interest < In the second paragraph of the written 
statement me hicts upon which this defence was raised are stated as follows — 
“That in 1222 Fasli (1814),, the then propiietor of mouzah Mozufforporo 
settlfid with Mr Dalton, indigo planter of the Nonour Factory, 221 heegahs 
15 cottahs 14 dhoors of land then covered with jungle. Mr Dalton cut down 
the jungle and brought the land uilfler cultivation at his cost, and since that 
tune Mr. Dalton and other owners of the Nonour Indigo Factory, one after 
another, continued to hold possession all ‘along as lyots, and to pay the rent 
to the mahk or proprietor and his representative. In 1264 Fash 0850), 
Mr. A. Louis conveyed by sale the Nonour Indigo Factory, together with the 
disputed and other lands,* to Mr. Cole, who again transferred the same by 

♦ Appeal from Appellate Decree No 883 ol 1882, against* the decree of J Tweedio 
Ksq., Judge (J Shahabad, dilut'd the 28 th Fobriiarv 1382, afbi mi ng the decree of Baboo Ram 
Persad, yab«)»’dimite Judge of that District dated the 27th December 1879, 
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sale to Mr R. Solano, since deceased, ancestor of the defendants. The 
old papers relating to the disputed land were destroyed during tlie Mutiny 
by the rebels, along with other papers of the factory. Mr R Solano, 
[47j since deceased, ancestor of the defendant, purchased in 1861, nioiujah 
Mozufferpoj'e, wherein the disputed land lies, and, as sliown above, he had 
before his purcliase of the inou/aih lield an absolute guiashtadaroe and occuiiancv 
right in the said land, which did not in an\ wav bocoino extinct oi null aiW 
void after his purchase oi tlie propuotarv nglit and estate ” 

The lowei Coiiits have dismissed tlie plamtitf s suit Tlun have held that 
it was proved on Ihe eMdence that at least from the \eai 1^J63 (iHoo). the land 
in suit has been in the possession of Mi Sol.fno and Ins ))ieflocessois in title as 
ryots, and that the j\otee int-eiest ol Mi Solano in the filoiesaid 1 13 heeglias 
Wits kept iipaltei ho l)G(*,i.nio the piopriotoi (j 1 the estate I’pon this linding ol 
lads the lower Coiiits, being ol (iinnion that the dofondanls aao m possession of 
the land in suit as i vots holding light ol occiip*incv iiiulei s 6 of th(‘ Jient Act, 
have dismissed the plaintil'ls suit [j Ts contenderl heloreiis tii.iC accepting tin's 
finding of*facts as coned, the louci Couits <iie in eiioi wi holding that an\ 
right of occupancy undei s fr ol the lleiit \ct hav(‘ been .icfpiired liN the 
defendants. This contention is based ii])on two gionnds 1st, that as hefoie the 
piuchase*of the estate h\ Mi Solano it is not found 1)\ the lowoi Conits that he 
liimsell had been in possession of the lands in suit horn the vein li:i03, hut what 
has been found is that, lie and Ins preilocessois in title had been in possession 
of it iindei s 6, the occupation l>v the predecessor ni title is not such an 
occupation as would create in the holdois ol the land m suit anv right 
of occupancy The second contention is that si^yposing Mi Solano was 
entitled to tack on the possession ol he predecessors m title to his #wn 
possession, sot the possession ol Mi Solano between 1861 ^ul 1878 
could not be added to ii so as lo cioate a light ot occipiancv, because 
during that time he was m possession ol the whole estate ashnahk We are ol 
opinion that both these content ic ns ai(' eouect li is fpnte clem that undei s 6 
of the Rent Act it is only tlie holding of l.hc fathea oi othei poison (lom yvhom a 
1 yot inhei its that can bo deemed to he the holding of the i s ot. w ithm the meaning 
of the section That being so, Mi Solano couhl not lely ujion tlie lioldmg of liis 
piedecessois m title Twx) cases hay e been cited hcfoie us m oidev to shoyy 
that the contrary vicwv [M] has heeai taken of tins six'tion We have examined 
these cases, and we do not tlnnk that tlioie is any loundation lor the cop 
tention — Ilurio Chundvi (iiilw \ l)uiuu‘{^) W H ActX, Rul ,60 ), d (V) 

V Shvtui S<H)iid(uce Dahca (7 W R , Then, .is lognicls the question 

wdiethoi Mr Solano could lely iqHjn Ins possession and holdiitg as a ivot 
hetyyeen the yeais 1861 and 1878, it seems \o us that tlie decisions that have 
been cited before us are all one way In an imieportod case, < / : , Kegulai Apjreal 
No. loi2 ol 1877, decided on the iioth kohiuaiy J8?t)- htsluni Sinidi \ 

liajah Radhu Pei shad SnufJi, (lAUTH, C .1 , with refoienco t.o the contention 
put foryvai'd in that case, uz , that one ol tl^e parlies was entitled to a light of 
oecupanev as he liad held the lands in suit m tliat case m the double capacity 
of a ryot and as pioprietor, said “ l»ut* we think tli.it this view^is contiai v both 
to the letter and the spiiit ol Ihe Rent law \ man cannot occupy the double 
character of landlord and ryot, or make a pretence oi iiaying lent to Inmsell foi 
the purpose of acquiring ;ui occupancy 1 ight agin nst^ other })eo])le ’ It was 
held in that case that under the circumstances no light ol occupancy ( ould he 
acquired. The Chiel Justice wuis ol opinion that a lyoteo liolding would merge 
in the proprietary interest after the pm chase ol the iattei It is not necessary' 
for us to express any opinion upon this ([uestiou vn , yvhetliei a ly otee interest 
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merges and becomes extinguished as soon as the ryot purcliases the estate in 
which the lyotee holding is situated, but tiie learned Chief Justice held in that 
case, for the reasons given in his judgment, that the ryots could not acquire a right 
of occupancy under the circumstances set forth above. In the case of Savi v. 
Punchannn llotf {2o W K., /503) it was held tJiat, although a ryotee right would 
not merge, still it would remain in abeyance so long as the ryot would he in 
ifossession of the estate in anotliei capacftv ^fi. Justice AlNSLiE, who delivered 
the ludgment in that case, was also one of the Judges in another case oi 
Mokoondtj halL Doobmi v i'towdif (17 \V. R, 274) That case was decided by 
Mr. Justice Loch and Mi Justice Ainslik At hrst siglit it would appear that 
that case was inconsistent with the decision of the learned Chief Justice 
[49] refened to ahove, hut tlie explanation that Mr Justice Atnslik gave of his 
views upon the siibiect in the lat(3r case ol Hun v Pimchannn Roif (25 W , 
503), goes to show that, so iai as tlie actual decision of th (3 subject is concerned, 
there is no inconsistency between the decision in Moloondij Lall Dooby v 
Crowdy (17 \V*. R , 271;, and tlic imrcported case cited ahove. Roth in the 
cases of Mokoondt/ La 1 1 Dnobey v Ctondij and San v PunchamiK^ Poy, the 
Judges held that tTioi'gli tlie rvotee interest did pot merge, yet so long as the 
ryot remained in possession ol the land in a double capacity, that is as landlord 
and as i>ot, he could not aeqane a light ol o(.cnpanc\ undei s (>, ^eng. Act 
Vlir of 1809 In tins view we entirely conciii Section 0 sav" ' Lvery i\ol 
who sliall have cultivated or held laial loi a pciiod ol twelve years shall have a 
right ol occupancy m tlie land so cultivated oi hold by him.” This section, 
therefore, provides that cnhivatioii oi holding loi a period ol tw'olve years con- 
fers upon a ryot a right ol occupancy , that is, a light to remain upon tlie Lind 
against tlie will of the bmdloid This right of occupancy must, therefore, lie 
acquired against soinehodv, and if a lyot is m poss(t?ision of the land in .i double 
capacity, both as a rvot and as a imilik, it is almost imiiossible to conceive 
bow lie can, undey tJiosc ciH'Uinstancos, ac(|uire aright of ocoupanev against 
himself. Tliorofoie, a reasonable view of the law is, tliat duimg the time a ryot 
remains in possession of tlio land in such doulile capacity, the opeiation of the 
acquisition of the right ol tenanev leniams m abeyance In tins view of s (i, 
Jieiig. Act VI 11 of 1HG9, it is (juite cleai that, taking tlie finding oi the lower 
Coiut as correct, the defendants cannot be considered to have acquired a right 
of occupancy The decisions ol the lower Court, therefore, upon this point are 
not coiroct But having logaid to the defence laised, think that this does 
not wholly dispose of the case The ileleridants have relied ujion tlieir guzashta 
right, and undei s J7, Act XJ oi 1859, an auction -purchase! of a revenue-paying 
estate has no right to eject any ryot having a light oi occupancy at a fixed rent, 
ova; a lent assessable accouling V) iixotl iiiles undei the laws m force. The 
right ol occupancy* mentioned hero is not necessarily the right of occupanev 
undei s b, Beng Act VIIJ of 1869, and the defendants* claim as guzashtadai 
rests upon ground [ 60 ] quite independent ol the light oi occupancy under s 6. 
Act VIIJ of J869 But it appears that the lower Courts have not inquired into 
this matter. W'e, therefore, remand the case to the Court of First Instance for 
re-trial upon the following questions (1) whether Mr Solano, at the time of his 
purchase in theiyeai 1279 (1872), had any guzaahtadaiee riglit m the disputed 
laud , (2), whether, if he had such guzashta right, it conferred upon him any 
right of occupancy (J), whefbei tliat guzashta right was kept up during the 
ye^irs he was m pQSsc^sion of the estate as inalik, vi- , between 1861 
and 1878 

• 

Tho pftvUos will li© allowed to ^iddiic© ovidenc© upon all th6S6 tlu'66 points, 
and With roferencoto the second issue now laid down the lower Court will allow 
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evidence of custom to lie given, if such evidence bo tendered. Costs to abide 
the result. 

Appeal allowed and cabc remanded. 

[10 Gal SOJ 

AJ’l’ELiL,ATH CIVIL 


The Ard Jiih/.’ldHri 
PUKSKNT 

Siii Eicu.\ui) (lAHTii, Kt , Chief Jcstice, .wn 

,Ml< .ICSTT' E Mac I’HKKSON 

« m 

Kaklial pfiiini Mundul Dcfondaiit" 
tersffs 

\\ atson Co Plaintilis 


Onus of proof —Ohstriu tnni fo viraiiion of deenr hy a dannani — ('ivil 
Ptoccdin'c Code ( \cl VI H of IhoO, v ( Jrls A" 0/ iiSrr ond 

A/Fo/ HI -Srtlinnrnt of /tilkm -dliykt in the soil. 

In <\ suit nndor s of Act \ 111 of I86I.) (s 331 of Acts \ of 1877 and \ IV of 1H®2) the 
onus IS on the phuntill to establish ,i puma facie ( asc of possissifin, and it is jh?ii jneunibont 

on the chuTuant to aiiswer that case and shr)\v, if possihJe, a bcttci title 

« 

There is no >511011 bioad proposuion of law, .is that the sotlleinciit of .1 jullvui implies no 
right III the soil 

This was a suit under s 2"2[) of Act VI 1 1 oi LH59 

The land in dispute was situated in mohal J-^hoel Bharat Ciobindpur, and 
was a ryoti holding iormtnh ow^ned by one Craakaiit Mo/mndar and otheis, and 
had been sold by them to Messrs Watson 60 Co , wiio aftei purchase sued liaia 
Praniatha Natli Kov, Zaiiiiiidar of Dluilari, a contiguous inehal, tui recovery of 
[61] possession of some laud of winch lie W’as said to liave wrou^'fully taken 
possession In that suit Watson A. Co, in 1871, obtained a decree for 
Iiossession of the land sued loi In being*' put into ])()ss«ssion by the Court, 
delivery of possession was obstructed bv one Hadbai aniaii, wlio claimed a |)or- 
tion of the land as pait of Ins patni taluq, Bheob Julkiir Cobind])iM Watson A 
Co complained to the Couit of tlio resistance to their possession, stating fliat it 
was in point of fact made on behalf of th^ ludgment-debtor The Couit lield 
there was no substantial resistance to the delivery of possession, and directed a 
fresh wan ant to issue for delivery of, possession Eadhaianian appt'alod i ron, 
this order, and the Appellate Court, conceiving the case to bo one falling undei' 
s 229 of Act VIll of 1859 remanded it to the lowei Court with diiections to 
try it on the merits. 

« 

* AppoaJ from Appellate Decroo, No G3ioflfi82 gainst the docrcf; of A J R Bainhndge, 
Ksq , Judge of Moorshedabad, dated the 0th Deecinhor 1881^ anirming the (hum' of ]>urjoo 
Robi Ohunder Gangooly, Munsiff of Azmigunge, dated the 12th J«iiiuai\ IS8I 
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' At fche remand lioai the Court found that Ihidharaman was the real 

claimant and not the iiid^nient-dehtor, hut was of opinion tliat he had no ri^ht or 
title to the disputed land, and that he had never held jiossossion of it , and 
findinpj that the land appertained to Mehal Blieel Bhaiat (Johindpin and was 
. comprised the tenine ol Messrs Watson A Co , made a deci’ce m their favour 
directing possession to he ^^iven to them m execution of flieir decree. 

^ Radhararnan appealed, and the Couit holding’ f hat the first Coint had loft 
the real question hotANeen the jiaities untiicd, lemanded th(» case ii^ani for 
re-fciiaJoii the meiils. In the meantime, imdei the nidei of the Appellate 
Court, the Civil Comt Amoon deliveied to the decieo-hoJdei s actual possession 
of the undisjiuted inoperty .ind nominal possession of the disputed portion 
of it 

« 

Subse<)iienLl\ t<^ the uMiiund Kadliai ainan s )),itni tahwp Hlicel -lulkur 
(Tohindpin, was ^old m execution of <i docieo, and was purchased bv one Hadha- 
madhul), who again sold il lo r>io]olal Migidiil Biojolal Mimdiil died, leavings 
a widow Shyania Sundaii l)a'^l and a minoi >on Kaklial Clun n Mundul, and ho 
was substituted as il('*(cnd,i,nf al the applicatuu' qf his niothei who wuis Ins 
guardian 

The Munsiii lound ihat llui land clannr'd h\ ilu' planitills as jiait of Mohal 
Bheol iihaiat (iohnuhnn was loimed moie f.lian .‘10 [ 52 ] \eais hack h\ the 
di\ing up of the watoi, oi hy tliesilfang u]j of the bed of tlie water of Bheel Julktn 
Cobmdpur, and that posses'- ion of it w^as taken tiist hv the jilamtitfs' vondois 
, and tlien liy Haja Ihainatlia Nalli Jio\ against whom the plaintitfs obtained 
then decice, and ,ilso found tliat liadhaiaman had no light oi title to his land, 
it neyei having been pio\ed f.hat he had e\ei been in^ possession and that it 
had not h^ien pioved lo luive been pait ol his palm tahup Bhoel Julkui 
Gobindpui 

Tlic defendant appealed l“ the D^stnet .ludge who gave the following 
ludgiiienti “ Cpoii the local sui vox s and evidence it is cleai that the dcciee 
uudci execution includes the entuohlocdv ol laud in dispute That being so, the 
claimant has to satis! \ the Com I that he is (uititlod to ask it to abstain Irom 
dehveiingthe land to the docieo- liolder Almost, the claimant can only show 
that he lias acquned the julkur iiglit ovoi it, when suhineiged The soil is now 
dry, and with thewatei the nght ovim it, in othei woids, the sub]ect of the 
lulkui lease xMnishos Pnnia /(U /.- the veiy fact ol the settlement ot a lulkiir 
as such implies exenqilion oi the suli soil because the sod would cariv eveiy- 
thing on it As to the claimants' title by meie jiossession since the soil dried 
up, r CMicm w*ith tlie Miiusiirs lindii^g against Ihefaet,. 1 dismiss the appeal/’ 

The deieiidant apjiealod to tlie High Oouit 

flaboo Giuu Dus /irmr//^r«aiul Baboo 7iVs// liaJmnf (fliosr, loi the Appel- 
lant, fjontended that the Judge was wioug iii holding tluit the meio (act of the 
land being included in the deciee imdei execution was sufhcieut to throw on the 
defendant the buidou of pioving his title to the land, and that in construing the 
defendant’s patm potta the Comt ought to^have held tJiat the defendant’s title 
was nob limited to^he iiilkur ot Bheel Oobindpui as distmgiiislied liom the bed 

Baboo Bhoiv(iHf Chinn Datt lor the Respondents 

^'he Judgment ol ibe-Comt (Cautm, CJ, ond •Ma(']>hkuson, J.) was 

deliverori bv 

Garth. C.J. - -The sml^onl of wlucli tins pioceeding aiose was commenced 
some ten xovu's ago. It vvas brought bv the present plaintiHs against Raia 
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Pramatha Nath Roy to lecovor certain [833 hind which they had purcluiseti U'oin 
llmakant Mozuiudar and otlicjs 

The iilaintitts obtained a decree foi possession m 1871 and were pj'ocoeidin^ 
to execute it when they woio opposed bv one Radliaraman ^runshoe, who 
claimed it as pint ol a patni tahiq whuih helicld under a potta li om Ri^ia Kiibhna 
Ghund, whicli was j^ranted in the year l‘Jll (1834) ^ 

Kadhaiainaii s claim vmis at last i ejected , l>nt ho apjK’aJcd, and aJtci two 
reinarnis tins case came on (o he tried between the plamtdls and Hadliaiam.in 
under s 220 of fclie Code oi 18 jO 

It has now h(3en ti led h\ the two low'CJ Courts, and comes uj) to tins Couit 
oil second appeal but meanwhile, ponding the procoodinfts, Radharamaii sold ins 
patni to one Radhamadliub, who aj^am sold it to one Broiolal ^lundul, who bus 
since died and his \vidow Sluama Simdari is the jiiesont defendent 

The land m dispute, is a jdot ol deoia land, wdnch tlic ]>laintiirs cLun nndci 
a darpatin lease as jiait oi a mohal called llheel Jbiaiat (rohmdpur , and tlie 
Munsih finds tliat it wms ioniiod man\ \eais a^o bv t)uj drviuj^ up ol thewatei, 
or the siJtiiii^ up of tlie bed ol Jlhoel -lulkur flobmdpu]', the defendant’s taliidi 
Jlheel Bliaiat (lohindi)Ui and Bheol Julkm (Jobindpui are melirils held imilci 
difl'oient patnis fiom the same /ammdai 

The MunsiH’ III! ther finds that- tins silting' up occuiied morij Ihan thirty 
years a«o, and tliat possession was taken of it liist hv the jdamtiUs’ vendors, 
and theri by Raja Prainatlia Nath Kov , ai;<iiiist w'liom tlie plaintills bi’ou^hl 
their suit, and obtained tlie decree 

o 

Flo also finds that tluMO is no lehahle evideaice that Radlu»..;aman, the 
claimant, ever had possession ol this land, tliat it has not been jiroved to foiiii 
a part ol Hheel Jiilkin (johiiidpia 

lie, thoiofoie, gave the jdamtilfs a decree 

The Distiict -Judge, as we understand, agreed with the IMunsill’ as to the 
(luestioii of possession, and confiimed his decree 

Having now hoard the case aiguctl on appeal, we have noicason to believe 
that the conclusion at which the lowoi Coiuts have ai rived is otherwise than 
correct 

[5«] But it has been contended by the appellant that the Jmigo has made 
two mistakes m point of law^ • 

(UO - Tiuit he has tlirowii the onus ol piool on the wioiig party , and 

(27td)“-That he has enonooiislv laid it down a^ a rule of law thifft the 
settlement ol a julkui as such implies exemption oi the suh-soil oi, m 
othoi words, that the grant ol julkiir cain5s wnth it niut lacic no right to 
tho soil 

• • 

As regards the first ot these points we see no sufficient ground I'oi iinjiugn- 
ing the lower Court’s judgment 

The Judge says, il we irtideistand him iightlv’, that u);oii the (juo^tion ol 
possession Ik? agreed w^th the Munsiff, and the Munsiff finds that upwards ol* 
thirty ago the land in question silted up oi hpeame drv , and that since 

that time Radharamaii had never held possession ol it. 
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On the other J)and, he iinds that the persons who had possession of it during 
that time were first tlie plaintiffs vendors, and afterwards Rapi Prainatha Nath 
Rov, against whom the plaintiffs brought their suit in 1874, and obtained a 
decree. 

It is aft'gued that under s. ‘229 the onus ol pioof is tlirown upon the plain- 
tiffs, and no doubt that is so. The onus of proof was thrown upon the plaintiffs 
inibhis case They had to prove, to the satisfaction of the Court, that they, or 
the judgment-debtor, whose rights tliey Jiad acquired by the decree, either had 
01 were entitled to have possession as against the claimant They proved this 
to the satisfaction oi both the lowei Couits, and so established a prnua facie 
case , and it was then incumbent upon the claimant to answer that prwid facie 
case, and shoAv, it lie could, a bettei title. 

It does not at all follow that because the Court cotisidois the claim of tfie 
claimant under s. 229 to he a Ixma tide one, the claimant is in point of fact in 
possession of the^ propeity Bona fide chums to possession are constantly madg 
by persons who never had possession ami who aie not entitled to it 
« 

Whether tiie claimant reallv had oi ^^as entitled to the possession winch 
he claimed undei s 229 was a (Question to Ik tried in this suit, and the 
plaintiffs, as 1 consider, fulfilled pnnia fane the onus wincli the law caSts upon 
them, when thev proved [86] that the ludginent-dehtor, whose lights they had 
acquired, held possession as against the claimant at the time when the latter 
made his claim 

ff this were noL so, s 229 would be jiroductive of tlie grcfxtest injustice A 
mail who holds possession of jiropertv has a right to letain Ins possession, until 
som^ other person can show a bettei right to it •Ihit if :i man who mereh 
claims posJjession undei s 229, wnthout iii lact being in possession, is to be 
entitled in law to possession as against the, actual possessoi, unless the lattei 
proves Ins title, the consequences would be soiious indeed A claimant undei 
that section, althougli he had no possession, would then be in a better jiosition 
than tlie actual possessor 

Tlie section mav often opeiate unjustly enough against the deciec-holder as 
it IS , but the injustice would be far greatoi if the ai)i)e]lant were light in his 
contention 

The plaintiffs in this suit, having .-,hov\n that at the time when the ques- 
tion aiose in tlie execution jiroccedings tlicA »iii(l then judgment-delitor, whoso 
lights tlie\ had acquired, had held jiossossion oi tht^ land loi 30 yeais, and Unit 
the clii'niant had nevei been in possession, weic jirnua. entitled to a deciee , 
biittlioii comes the second pome, that the Judge was wrong in laying down as 
law, that the settlement of a julkui inqilies no iiglit in the soil Wo quite agree 
tliat the Judge laid this dowm tbo broad 1\ more spoci ally as, m the present case, 
we find that in t he defendant s patm potta, the julkui molial in question is 
called a viouza * 

If, having regard to the acts found bv fhe lower Court, wo considered this 
question to be maAerial to the determinafton of the suit, wo should be disposed 
to remand the case to the Court below, to ascertain wdiat passed by the patni 
giant. That question might depend in groat measure upon what was the state 
of the locality at the tirpe when the grant was made • 

liut as the lowei Courts have found thai the land in dispute silted up 
nom tlie julkur more than »}() vears ago, >uid l.liat since that time the only 
peisonb ir possession of it have been the plaintiffs and the Raja, against whom 
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they obtained tlieir decree, and that the cUtimani has nevei heon ni possession of 
U, it seems to us that [66] wliatever the rif^nts of the latter may have been 
under the patni they must long ago have become extinguished by lapse of time 
(Sec s. 28 of the Limitation Act of 1877 ) 

The appeal is tiierefore dismissed with costs. • 

. Appea I d i S7ni ssed . 


NOTBS 

[1 ONUS IN CLAIM SUITS 

As icgards tins, see (189()) lioin %7 (1901) 25 JV>tn 478 

II MEANING OF JULKUR- 

Jn Amntesirai I JJehi v Seeiet/n if Stale (‘21 I A at 41“ ‘24 Cal 601) tlu* Pnvv Couiu'ii 
^aid, ‘ Thtsji Lordships arc ^.ltlsflfHl Lh.it tlu^ /allLUr is a gcncial one, signifying vvatoi- 

rights' and might iboiofore apLl\ include the light to drift and strand timbeis, as well aw to 
right to fishing oi an\ otliei iiitercsl of a similai kind in the produce of the river ’] 


[10 Cal 36] 

• ORKllNAI. CIVn. 


/<SrS-V. 

lh{Ksj-:NT 

Afu IrSTICE PiDOT 


Mohendro Naiitli Dawn o Ishuu Chunder Dawn 

• ^ 

Inspection of docnmcMis -Piactne- Affidaut of Uonaucnis -dninfitctencft 
of afpdavit — Alteration by tetter ojf notu c already served^ Cinl 
Procedure Code (Act XIV of ss I HI and IHH 

Befoie the Court will niaki an ordet uudei s 13d of the (jode ol Civil Procedure Ihc 
prclimmaiv steps mentioned in s lU must betaken bv the part\ applviug foi the ordei 

The pLiiiitifl liad filed a suit against the defendant on 1st December 1882, 
praying toi dissolution of paitnership, and for an account of file sale of a light 
to a certain patent inedicme The defendant put in an appeal ance, and the 
plaintiff, on the 19tn December, obtained the usual nulei for the inspection ol 
the defendant's documents In puisuaiice of this order tlie defendant filed a 
verified list of documents with t)ie usual affidavit on the 5th Januai y 1888 Tlie 
plaintiff objected to the su^^iclenc^ of the affidavit of docuinenlfs fileri bv the 
defendant , and one Pooino Ghuiidei Dawn, an uncle of*the plaintitl, who was 
employed as a general assistant in the firm, made an affidavit stating that 
certain books of account had been kept by tli^ firm, and that these weio to 
hi.s personal knowledge now in possession of the defendant, and had been 
last seen by him on the 22nd Soptembei 1882 when he had been refuscfl 
further admittance to the shop by the defendant , ho furtliei stated that certain 
of the account books produced by tlie defendant imperfectly showed the sales ol 
certain articles of tlie partnership, and that without the production of the books 
of account, which he alleged to be in the defendant’s possession, and which weie 
unproduced, the account copld not be fully proceeded with that the plaintiff s 
attorney had written to tlie defendant\s attorney as to the production of thof^e 
[57] books, and ha3 threatened if they were not produced to take out a 
summons to consider the sufficiency of the affidavit^of the defendant 
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The defendant failed to produce these books, and on the above affidavit of 
the plaintifi*’s undo, the Court granted a summons calling upon the defendant to 
appear on the hearing of an application on tlie part of the plaintiff' for an order 
to consider the sufticioncv of the affidavit of the defendant filed on the 5th 
January 1883 as to the possession of documents pursuant to the ordei dated 
19th December 1882 

* The liearing of the motion was postponed from time to time, and on the 
*21st May 1882 the plaintiff’s attorney wrote tlie following letter to the defen- 
dant’s attorney — 

“ The summons herein was intended to bo foi production under s 132 of 
the Civil Procedure Code, but in accbidance with the Registrar’s opinion as to 
the proper form of summons the present summons was issued But I am 
advised that tlie application should liave been imdei ss 130 to 133 of the Code, 
and 1 propose to ask tlie Couit to treat it as such, and if you are willing that 
the motion should be sotieated my chencjis prepared, and hereby offers to pa\ 
any costs you may have inclined in consequence of the present form of the 
summons not sufficicntlv .ndicatmg tiiai- tlie motion is intended to be undei 
ss 130 to 133 ” 

in answer to tins lettei* the deiendant’s attorney returned the following 
answer — “ Referring to youi lettei of date 1 cannot consent to your treating the 
application in any othei* way than that the notice conta.ns If you wish you can 
allow the present application to be refused witli costs, anrl then makosucli fresii 
jipplication as you may be ad^nsed ” 

The matter came on foi hearing on the 1 1th June 

]V?r Phillips m support of the summons * 

Mr Bminei fee vovtia 

Pigot, J.— Tins application must he rel used The reason win I dismiss it is 
a short one tlie matter comes before me on summons for a better affidavit, and 
it is souglit to alter the aiiplication into one undoi ss. 131, 132 and 133 1 think 

that would [58] involve a powei of making an oidei under s 133 more ext 0 n.sive 
than the Couit lias Without expressing an opinion as to what order the Court 
would make in a case undei s 133, in a case appropriate to it, i do not think 
that the Court would make any order undei tJiat section unless the preliminary 
steps had lieeiu taken by theiiartv >kucli as aie set out in section 131. and I think 
that no notice puiporting to he a notice undei s 131 having been given, save 
the letter of the 2 1st Ma\, and tliere having been no omission to give notice of 
tlie time for ms'pectioii and no obieetKyi to give inspection having been made, 

I am disqualified from* acting under s 133 J dismiss the application on the 
simple ground that f am not clothed with autlioritv to act under s 133 

* Application refused 

Attorney foi tlie Plaintiff Baboii ir L. Bose 

Attorney for the Defendant Baboo (J. C C hander 


. NOTBB. 

I8ee also (1887) 14 Cal. 7G8 . C. P C PK)8, 0. ll,.r. 18.] 
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[10 Cal. 58] 

ORIGINAL CIVIL. 

The 12th Av^st, 1883, 

Present : * 

f 

Mr Justice Pigot « 

Peacock and others 
versus 

By]nath and others. 

Practice — Gonsolidatiofi of suits on application of plaintiffs. 

• CoiiRohdation of suits on application of plaintiffs allowed. 

This was an application made on behalf of the plaintiflFs on notice to the 
defendants for the consolidation of two suits pending in the High Court, and 
for an order that the evidence in the one suit be received as evidence 
in the other 

The notice of motion served on the defendants was as follows : — 

“ Take notice that an application will be made on behalf of the plaintiffs in 
the suit of Peacock v. Byjnath for an order that this suit may be consolidated 
and heard along with suit No. 557 of 1882 which is now pending in this 
Honourable Court between the same parties, and that the evidence to be taken 
in the said suit may be read and filed as evidence in this suit, and that the time 
for the return of the commission in the said suit No. 557 of 1882 may be 
extended for three months, and that the plaintiffs and the defendants Byjtiath 
may be at liberty to adduce such further 0 %ndence under the said cc^raission 
as they may deem necessary for the purposes of this suit.” 

[99] Mr. Stevenson, a member of the firm of Graham & Company, and 
the constituted attorney of the plaintiffs on affidavit stated, that the plaintiffs 
had had business transactions 'with the defendants, both in England and 
Calcutta, for the last eight years ; the course of business being that the plaintiff’s 
consigned piece goods to the defendants’ firm a.t Calcutta, for sale by them 
upon special terms as to remittance of the proceeds of sale to the plaintiffs. 
That on or about the 27th September 1882, one of the partners of the defen- 
dants who was in England suspended payment, and on the 3rd October 1882. 
the firm of Graham & Company in Calcutta l eceived a telegram from the plain- 
tiffs directing them to bring a suit and obtain an injunction for protection of 
their goods in the hands of the defendants’ firm in Calcutta , that such a suit 
was filed on the 5th October 1882 to recovef 226 bales of piece goods, the suit 
being numbered 557 of 1882, that an agreement was come to between the 
plaintiffs and defendants, which was recorded m an order of Court, darted 
30th October 1882, regarding the custody and future sale of the goods sued foi . 
and the deposit of certain Government securjties endorsed in the loint name;- 
of the plaintiffs' and defendants’ solicitors, with the plaintiffs' attorneys to be 
held by them until the determination o( the said suit and of anj^ other suit oi 
suits, that might, within six months from the date of the said order, be brought 
for the purpose of determining the rights of the plaintiffs or defendants, or oi 
any pereons claiming as 090 signors or vendore of all goods appearing the 
books of the defendants' Calcutta firm to have been consfgned from England to « 
them and to have been sold and delivered since 1 st Januaj’y 1882 That the 
plaintiffs within the aforesaid period of six months filed the present suit on the 
28th April 1883, which related to goods which were consigned by the plaintiffs 
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to the defendants for sale, and which had not been accounted for, and which 
it was believed had been disposed of by the defendants since January 1882, and 
asked for an account of the dealings between the p^aintififs and defendants, and 
for an enquiry as to damages, and that the securities deposited under the order 
of the 30th October 1882 might be applied towards payment^ of the amount 
d^e, and that that suit might be taken as supplemental to the suit 567 of 1882. 

[60] The affidavit further set out that the defendants’ written statement 
filed in the last suit advanced the same claim to the goods the subject of the 
suit as had been advanced by them to the goods, the subject of the Suit 
No. 567 of 1882, and repudiated the plaintifts’ claim on the same grounds, and 
further raised an objection to tlie later suit on the giound that the relief sought 
ought to have been claimed m suit No. 557 of 1882 That on the 27th 
January 1883 an order in suit No. 557 of 1882 was made that a commission 
should issue to take the evidence 'of one Evangelo Vasilopulo then in Calcutta, 
and that the defendant should within threip months apply for another commission 
to England for the further examination of the said witness. That such 
further commission 'vas issued in April 1883. , 

The defendants declined to consent to the consolidation of the two suits, 
and to the admission of the evidence in the one case as evidence in th^ other, 

Mr. Jackso7i for the applicants cited aii unroported case of Khetier Mohwi 
Doss\, Behan Lall Doss, No. 264 of 1881 , Cecd Briggs (2 Term. Kep., 639), 
Amos V. Chachvick (L E , 4 Ch. D , 869), The Melpomene (L E,, 4 A. and E , 
129), as showing that the application may he made by a plaintiff , 'Nehal Singh 
V. Svud All Ahmed (15 W E,110) The un reported applications in Suit 
No *511 of 1881, and Suit No 637 of 1881, heard o« the 2nd March 1882, and 
in Suit Nb. 258 of 1880, viz , Raincssor Dass v Simosuty Dassi were also 
referred to The last was an application by defendants for consolidation, 
plaintiffs opposing, and there the order was made for consolidation, and the 
cases on consolidation cited in 1 Seton on Decrees , 326, were referred to 

Mr Phillips for the Defendant Byjnath 

Pigot, J., ordered the suits to be sot down and heard together commission 
to be varie^ and to be considered as taken in both suits. Both parties to be at 
libei tv to adduce such witnesses as they ma\ be advised ; plaintiffs to furnish 
defendants, and defendants to furnish plaintiffs in second suit, with list of docu- 
ments duly verified by the plaintiffs’ agents within ten days Inspection to be 
given [8i] immediately of all documents so set out, and, if necessary, order to be 
transmitted bv plaintiff's , plaintiffs, if lequested by defendants, to transmit order 
by wire enable ip^pection of suchMocuments as may have been transmitted to 
England at all reasonable times and places Costs reserved, in dealing with 
which it should be considereci whether plaintiffs were in default in not includ- 
ing •ail causes of action in one suit, or whether their conduct is susceptible of 
explanation 

Attorneys for the Plaintiffs Messrs Roberts, Morgan d Co. 

Attorneys fflt Defendants : Messrs Banderson d Co. 


NOTBS 


[a)Hft0LIDAT10N OF SUITS- 

8e« also (189i) 22 Oal 6fl at 517 21 W K. 19G ; 24 W B 217 , 7 B. L. R. Ap. 42 ; 15 
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[10 Cal. 61] 

APPELLATE CIVIL. 

The IdihJuly, 18SS 
Present 

Sir Richard Garth,. Knight, Chief Justice. 

Kali Prosad Banerii Judgment-debtor 

verms 

Messrs. Gisborno Co .. . .Decree-holders. ^ 

Court Fees' Act (VIl of JS7(i), cl ]7, s 19 — Stamp on memorajidum of 
• appeal by j ltd qment- debtor ni custody from or dei refusing 

applicfitfou to be declayed insolvent. 

A judgment -debtor, whilst in cubtod} applied to the Court, undci Chapter XX of the 
Civil Procedure Code, to be dcolcircdan inbolveiit * The apjlication wdb rofuBod, and the judg- 
ment-debtor appealed against the order rejecting his application N*) Court-fee was affixed 
to the memorandum of appeal * 

Heidi that no Court-fco was leviable, nndci rl. 17 of s IJ> of the Court Fees’ Aot 
Tn this case Messrs. Gisborne k Co, oiigmally sued the appellant for rent 
of an ijara held undet them by him, and obtained a tiecree , at the request of 
the appellant, they agreed to take satisfaction bv instalments The appellant 
failed to pay one instalment, and was on the application of Messrs. Gisborne 
& Co., arrested in execution of their decree 

Having been so arrested, the appellant, whikt in custody, applied to the 
District Judge of Barikurah*to be declared an insolvent under the provisions ol 
Chapter XX of the Code of Civil Procedure. The District Judgenieard the 
application, and rejected it with cost‘d on the ground that the applicant 
had frau-[62]dulently Irausferred his property to friends previous to the 
application 

The judginent-debtor, whilst still in custody, appealed against the order 
of the District Judge, bub no Court-fee was affixed to the memorandum of 
appeal. ^ 

The Deputy Registrar was of opinion that cl. 17 of s. 19 of Act VIT of 1870 
applied only (1) to criminal matters , and (2) to petitions .by a prisoner person- 
ally, and not to petitions presented on his behalf by his vakeel , and that the 
Court-tee was leviable under art. II sch II of the Court Fees’ Act, as an appeal 
not from an order rejecting a plaint, or from an order having the force of a 
decree * • 

The Taxing Officer, on the matter being referred to him, was of opinion 
that the Court Fees’ Act applied to both civil andf criminal Courts, and that 
cl. 17 of s. 19 applied to the case of a person in duress, or under restraint of a 
Civil Court, and that the contention of the Deputy Registrar was erroneous. 

He, therefore, was of opinion that as there was no appeal from an order 
directing the arrest of a judgmont-debior, and as the only that a person 
under duress by order of a Civil Court, can get released from such duress, when 
the District Judge refuses to declare him an insolvent, was to appeal to the 
High Court against the ’District Judge’s order as provided by s. 588, cl. 17 
of the Code, the appeal was directly connected with the appellant’s dfiress, and 

* Reference under s. 6 of the Court Foes* Act VII of 1870 


43 




LLB. 10 Cal. 68 


AMIRCJNBSSA KHAl’OON ^C. V. 


that oonsequently no Court-fee was required under cl. 17 of s. 19 of the Court 
Fees' Act, 

The Taxm'^g Master, however, referred the following questions to the Chief 
Justice uqder s. 5 of the Court Fees’ Act : — " ^ 

(1) Are the provisions of cl. 17 of s. 10 limited to petition directly connected 
with the duress? 

(2) If so, would the present appeal come within that category ^ 

Garth, C.J. — I think that clause 17, of s 19, Act VII of 1870 is applicable 
to a case of this kind, and consequently that no Court-fee is payable on the 
appeal. 


[63] APPELLATE CIVIL. 


The 6th June, 18SS. 

Preseijt 

Sib Eichard Garth, Knight, Chief Justice, 
AND Mr. Justice Macpherson. 


Amirunessa Khatoon and anothei Plaintiffs 

versus 

The Secretary of State for India in Council and others Defendants. 


^ Sale for arrears of revenue — Act XI of 1859, $. 33-^ 

NoHfication of sale— Fraud. 

It IS unnecessary to specify m the notilicatu)n of sale the names of the mouzaht. included 
in the property cought to bo sold. All that it. noccssary is, to specify the Cntates, or sharei. of 
estates, and the number they be.ir in the Collector t> Olfioe 

Section .r3 of Act •Xl of 1859 shculS not be read as meaning that under no possible 
(m'cumstimces can a suit be brought to set aside a balo on the ground of fraud. 

For t&o purposes of the repoj t the factb of the case are sufficiently set out 
in the Judgment of the Court (Gaeth, C J., and Macphehson, J.) which was 
delivered by • 

Gftrth, G. — In this case, which wo heard yesterday, the suit was brought 
to set aside a revenue sale under Act XI of 1859. 

For this purpose the plaintiffs relied upon oertaija irregularities, which are 
said to bi{ve occurred (h carrying out the sale itskf : and also, as the pontiffs 
alleged, that their tehsildar bad colluded with the servants of the defendant 

— — ^ — J. ■•Mt... ^ ‘ ■ — — — . 

•Appeal from' Original Decree No 152 of 1882, against the decree of Baboo Bam 
MadhUD Hitter, Second Subordinate Judge of Backergunge, dated the 27th March 1882. 
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No. I, who was the purchaser, to make default in payment of the revenue so as 
to bring ' about the sale of the property, and enable the defendant No. 1 to buy 
it at a low ptiec. » 

The lower Oourt dismissed the suit upon the ground that ^the alleged 
irregularities were not (for various reasons) available to the plaintiffs , and with 
regard to the alleged fraudulent collusion the Court said this : ** 

It was argued that there was fraud on the part of the\ purchaser at the 
sale, inasmuch as he colluded with the servant of the plaintiffs, who made 
default in the payment of Government revenue ; but under s. 33, Act XI of 
1859, no sale can be set .iside on the ground of fraud, so no issue was raised 
upon that point. If there was any fraud, on the part of the plaintiffs' 
[64] servapts, or the defendant No. 1, the plaintiffs might sue them for 
damages if they liked.” 

» * 

On appeal to this Court two points only have been ^rgued with regard to 
the alleged irregularity, which we think it necessary to notice. 

It is said that the notice in the Sudder Cutchery was served on tlie Ist 
of March 1880, and the sale was advertised for the 30th of March , and as, 
therefore, notice was given less than 30 days before the sale, it was contended 
that the sale was bad. In support of that view a decision was referred to of 
Justices Mitter and Norris in Bal MoKoond Lai v. Jirjudhun Boy (I. L R. 
9 Cal. 271). 

With this decision We entirely agree. But we find that this Tpoiift was 
neither taken in the proceedings before the Commissioner, nor in tjfe plaint in 
this suit, nor before the lowxr Court. And when wo come to enquire into the 
facts, it is pretty clear why it was not taken, because it appears that the 
notice in question was not one of the two principal notices which have to bo 
stmk up, the one m the Collector’s Cutchery and the other in the District 
Court, but the notice which has to be put up in the Sub-divisionfl Court, under 
Beng. Act VII of 1868 with regard to which no particular time is mentioned. 
We think, therefore, that there is nothing in this point. * 

Another irregularity complained of was, tliat the names of certain mouzahs, 

which were included in the property, were not specified m the sale notification. 

■ 

We think it clear, however, that the Subordinate Judge waeT quite right in 
the view which he took of that objection He says thatf it is only ^^eoessary 
to specify the estates or shares of estates m the sale notification, and the 
number which they bear in the Collector’s ofiice It was not neoe^%ry to 
specify the names of the mouzahs which were included in the property. 

• 

‘ Then, as regards the allegation of fraud, as that point is of a novel charac 
ter, and we have been referred to sonao authorities upon it, w|? think it right to 
notice it more particularly. 

The lower Court toek such strong view upon th^ subject that it refused 
to any issue, or to receive any evidence with reference to it. • 

[65] The Subordinate Judge considered that s*. 33 of the Act of 1859 
prohibited any suit being brought to set aside a sale on the ground of fraud 
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section says No sale for arrears of revenue shall be annulled by a 
^ Court of Justice, except upon the ^?rourjd of its having been made contrary to 
the provisions of this Act , and as the Act savs nothing about fraud, it would 
seem that ''the Legislature intended that no sale should be set aside on that 
ground.” • 

It is not necessary for us to go the length of saying that under no possible 
circumstances (such foi instance, as fraud on the part of the Collector or his 

* officers) could such a suit be brought . but when vve consider the way in which 
the alleged fraud is sought to bo used in this case, we think it clear that it 
could be no ground for setting aside the sale 

The sale is one made by the Government , and it is not suggested that 
the Government or its office! t, had anything to do with the fraud. The fraud 
alleged is, that the sale with biought about by the ])laintiffs’ servant making 
default 111 pa> merit oi the ie%eiiiio in collusion with the servants of the defen- 
dant No 1 

V A 0 

The aiijiellants' pleader contended that a revenue sale might be set aside 
on the ground of framd and in support of that view wc were referred to a 
case of Joij Doorqa Dohia \ (ropal Chunda Baiierjcc (9 W E 538) decided 
by Justices Jackson and JMiTThit, in which Mr Justice JACKSON says “ This 
suit in point ol lorm was a suit to sot aside a sale in the Collector’s Coui’t. 
There is autlioritv for the opiiiioii that a sale h\ ordei oJ a Revenue Court can 
be set aside hi adcciou of the Civil Court upon the ground of fraud, this 
having been diroctlv luled hv a decision of the Full Bench in the case of 

• Nibnam Buynich \ VuddoUn hun ('hiKkerhnUv (13 L R Sup. Vol , 379, 

5 W K . Act X, 20) 

Vut wJien wo refer to tliat Full J^onch case tvo find that the learned 
Judge couln not quite have aiipreheiidcd ils meaning; because no question 
arose tlic'e as to setting aside a Kwenuo sale The question was, whether, 
when a decree in the Colleetoi’s Oouit liad been obtained by fraud, a Civil 
Oouit could, in a regular suit dul> constituted for that purpose, set aside the 
decree, v\hethei’, in lact, a fiaudulent deciee in the Collectoi’s [ 66 ] Court could 
be set ando fiy the Civil Court, and tho Full Bench decided that it could. 
But this has nothing to do witli setting aside a levenuo sale on the ground of 
fiaud In fact, there is nothing in that decision, as far as we can see, which 
has tlie least reference to revenue sales 

Tho case winch more nearly suppoits the plaiutitts’ views in point of law is 
one of Blioobun C hinder Sen v Bam Soonder Snima Mozoomdar (I L R , 3 
Cal., 300) decided by Justices BiiiCH and Mittek [u that case one of several 
co-sharei'c h<ul brought about tlic pale of a revenue paying estate, by not taking 
steps, as he was bound to do, to prevent the sale In this ho was found to 
h#.V6^acted fraudulently to his*co-sharers, and in order that he might buy up the 
whole property himself at a small price The suit was brought to set aside 
that sale, and the Court below maj^e a deci'ee to that effect , but when the 
case came up here on appeal, we find that both learned Judges considered that 
the sale itself coqjd not be set aside. . 

Mr. Justice Mittek says . ’* Although in the plaint there is a prayer for 
reversal of the auction sale, I do not think that under the circumstances of the 
case that pr/iyer can be granted , ” and the decree* made by the Judges was to 
*the effect that as between the parties the defendant, whp bought the pr6^jgties 
in fraud of his co-sharerg, should reconvoy it to them upon being paid his 
putchase-money ; or, in other words, that the defendant should take nothing by 
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his purchase, and that the parties should bo placed in the same positiojji inter 
as they vvere before the sale Whilst, therefore, this Court refused to set 
aside the sale, it gave the plaintiffs the relief which they sought, by restoring 
them to their former position. 

It is possible, that in this case, the plaintiffs may have a similaV cause of 
suit, as between them and the defendant No. 1, founded upon the fraud, which 
they allege in the plaint. But if so, that is not a claim of which they could 
avail themselves m the present suit , because they here sue to set aside the sale 
on various grounds of irregularity and illegality m the sale itself. 

If the plaintiffs wisli to avail themselves of the fraud which [67] they 
allege, they must make it the subjoct of another suit , and we think we ought 
to allow them an opportunity of doing so 

We, therefore, give them leave to bring another suit of that nature, though 
of course we say nothing as to their jirospect of success. 

This appeal will be dismissed witii costs. 

^ Appeal dismissed 


• NOTES 

[ I CONTENTS OF NOTIFICATION OF SALE FOR ARREARS OF REVENUE-- 

See (1886) 13 CaJ 208 (21 7) , (1903) 8 C W N- 337 (339). 

11 SETTING ASIDE REVENUE SALE FOR FRAUD— 

As to >yhen this may be done t,ee (1901) 32 Cal Hi (115) =8 C W N 757 ] 


[10 Cal 67] 

APPELLATE OBIMTNAL. 


The 4th September. 1HS3 
. PRESENT 

Me. Justice Peinsep and Me Justice O’KinealV. 


Crovinda Lass 
versus 

Dulall Dass and others. ' 


Magistrate, Poweisof — Dismissal of complaint — Discfianje of accused — 
Code oj Criminal Procedwr, Act X of J ss 

A Magistrate js not competent to pass .in order of dismissal or discharge in consequence 
of the absence of the complainant m warrant caMe^noi coming within ^ 259 of the Code of 

Criminal Procedure, except incases coming within the last clause of s. 263 ot tlic same Code 

In thiH case a complaint was made before tlie Magistrate 4»f Rungpoie, on 
the 13th of July 1883, charging a Police constable witli extortion The hearing 
of the complaint was first fixed for the 23rd July, and afterwards postponed 
till the 3rd of August On the latter day, neither t^io complainant nor his 
witnesses appeared, and the Magistrate discharged the accused on that ground ' 

* Criminal Reference No. 117 of 1883 and loiter No 417S, from J. R Halletf,' Eyq , 
Sessions Judge of Rungpore, dated the 23rd August 1883 
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10 Oal. 68 GoviNDA pass v. dulall pass kc, [1888] 

The cap was then referred to the High Court under s. 438 of the Code of 
, Criminal Procedure, by the Disti’ict Judge of Bungpore, who was of opinio^, 
that the course taken by the Magistrate was contrary, to the provisions or 
s. 259 of the Code of Criminal Procedure, the case not being a compoundable one. 

c ^ 

No one appeared to argue the case 

t 

The Judgment of the Court (Prinsep and O'Kinealy, JJ ) was as 
follows : - 

We think that the Magistrate was not competent in this case — a warrant 
case not compoundable — to dismiss*it because the complainant was absent 

It appears that on the day first fixed foi the trial the complainant attended 
with his witnesses, but in consequence of the [ 68 ] inability of the accused, a 
Police oflBcer. to attend, it was postponed, the complainant and witnesses being 
bound over to attend on the day to which the trial had been postponed On 
that day the accused alone appeared, and the Magistrate dismissed the case. 
Having regard to ihe*term8 of s. 259 we are of opinion that in warrant cases 
not coming within that section, except under the last clause of s. 253, which is 
not applicable, a Magistrate is not competent to pass an order of dismissal, or 
discharge in consequence of the absence of the complainant The Magistrate 
should, in the case before iis, have admitted the accused to bail, and as the 
complainant and his witnesses had given recognizances for their appearance, he 
should have enforced their attendance. 

The case must, therefore, be tried. * 

6 • 


NOTBS. 

[A Magistrate is not competent to pass an order of dismissal in consequence of the 
absence of the complainant in a warrant case —10 Cal 67 See also 4 C W, N. 26 ; 4 
C W. N 46; 1 C W N 67 3 


48 



yHODUK MOHUN &Q. V. ASHAD ALLY BEPABEE &C. [1883] I.L.B. 10 Cal. 88 

[10 Cal 68] 

APPELLATE CIVIL. 

The 21st May, 1883, 

PRESENT : 

Sib Richard Garth, Knight, Chief Justice, and 
Mr. Justice Macpherson. 


Modun Mohun Chowdhry and another Defendants 

versus 

Ashad Ally Bepareeand others Plaintiffs,"^ 


Limztaiion Act (IX of 1871), sch^II, arts. 136i,145\ — Act XV of 1877, 
sch. If art. 136^. — Possession under mortgage. 

m 

Under a mortgage deed, whi(!h b> express terms allows the mortgagee a right to taka 
possession upon default h^ the mortgagor in payment of the mortgage money, the mortgagee, 
as absolute owner of the property, has twelve years from the time at w|;iiph his right to posses* 
Sion commences, in which he may bring his suit for 

But where there is no such stipulation in the nwtg^ge>%e right of the mortgagee to 
take possession does not accrue until after the expiration of the year of grace 

Baboo flash Behary Ohose for the Appellant, 

• e 

Baboo Chunder Madtiub Ghose for the Respondent, P * 

• Ap^al from Appellate Decree No 420 of 1882, against the decree of Baboo Nobin 
Chunder Gangooly, Second Subordinate Judge of Dacca, dated 27th December 1881, reversing 
the decree of Baboo Ravati Chum Baner^eo, Second Munsif of Dacca, dated 14th February 1881. 

1 [Art. 186 


Description of suit 

Period of limitation 

Time from which period 
begins to run. 

Suit instituted in a Court| Twelve years 

not established by Royal Charter by aj 
mortgagee for possession of immoveablej 
property mortgaged. ' | 

1 When the mortgagee is 

1 first entitled to possession.] 

i [Art. 146 



For possession of immoveable pro ; 
perty or any interest therein not| 
hereby otherwise specially provided for , 

Twelve years 

• 

.1 When the posseasiOD of the 
[defendant, or of some person 
'through whom he claims, be 
[c.'ime adverse to the plain tiff.] 

S [Art. 186 



Suit instituted m a Court not esta-I 
blished by Royal Charter by a mort- 
gagee for possession oi immoveable 
property mortgaged. 

Twelve years 

When the mortgagor's 
right to possession deter- 
mines.] * 

i 


6 CAn,— 7 
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MODUN MOHUN &C. V. 


Th^ sole question in this case was one of limitation, and the facts 
sufficient for the purposes of the report will be found set out [09] in the Jud j** 
ment of the CJourt (Garth, OJ., and Macpherson, J.), which was delivered by 

OaFth, C. J. — The plaintiffs in this case sue for possession of certain 
immoveable property. They claim under a deed executed by the defendant on the 
13th Falgoon 1261 (28th February 1855), which is called in the plaint a kutka- 
bal&, but which, upon the face of it, appears to be an absolute sale to the 
•plaintiffs, for the sum of Bs 275. 


It seems, however, that there was a verbal arrangement between the par- 
ties that the transaction should reall^r be a mortgage, and that the money advanced 
should be paid off with interest at the rate of one per cent, per mensem in 
Bysakh 1262 (April 1855) ; the acts and conduct of the parties appear to havq 
been entirely in favour of that view, and both the lower Courts concur in finding 
that the transaction was a mortgage and not a sale. 

That being so, the question comes to be one of limitation, and it arises in 
this way. 

It appears that in the year 1263 (1856), the plaintiffs took the usual pro- 
ceedings to foreclose the mortgage, and after the year of grace had expired, they 
brought a suit to recover possession, but they vrere then defeated on account of 
some irregularity in the foreclosure proceedings. 

They then, on the 27th Pous 1285 (13th January 1879), took fresh 
foreclosure proceedings, and at the expiration of the year of grace from that 
date they have again brought this suit for possession. 

Tjie first Court held that the plaintiffs were barred by limitation, upon the 
ground that limitation began to run against them from Bysakh 1273 (April 
1866), when the first foreclosure proceedings came to an end. 

The Subordinate Judge has reversed that decree, and has given the plaintiffs 
a decree for possession."^ 


On appeal to this Court it has been contended that, assuming the trans- 
action to have been a mortgage (about which there is no question), the plaintiffs' 
right to possession accrued at the time when default was made in payment of 
the mortgage money, [70] that is to say. m Bysakh 1263 (April 1856), and that 
if it accrued then, the plaintiffs’ right of action was barred in 1275 (1868), and 
that no subsequent foreclosure proceeding could revive their right 
• 

In support of that contention, yrt were referred to the case of Denonath 
Qangooly v. J!s\ning Proshad Doss (14 B. L. E., 87 , 22 W. E., 90), decided by 
Justices Mabkby and Mitteb.. 


In that case the mortgage was by conditional sale, and there was a stipu- 
lation in the deed, that if default shored be made in payment of the mortgage 
money, the mortgagee should be at once entitled to possession without any fore- 
closure proceedings.^ . 


The mortgagor failed to pay on the day named, and foreclosure proceedings 
were taken more than twelve years after default. Then, after the expiration 
of the year of grace, a suil^ was brought by the mortgaged for possession, and it 
was held by this Court that the plaintiff was barred, because he ought to have 


* Deciding that the case waagoverned by Article 135 of Schedule II 
ftiat under the Act oflSTl the suit was not Wred 


of Act XV of 1877, but 
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, brought his suit for possession within twelve years from the time when his 
right to possession accrued. 

Mr. Justice Mitter explains the ground upon which that case was decided 
in this way. He says, “ from the terms of the conditional sale set forth above, 
it IB evident that, on default of payment within the stipulated time*, the mort- 
gagee was entitled to take possession of the properties sold, unless restrained by 
any legislative enactment It is said that he was so restrained by Begulatfbn 
XVII of 1806. This argument entirely proceeds from a misapprehension of 
the provisions of that law. It is quite clear that parties are ordinarily bound 
by the terms of their contract, unless by legislative interference one or both of 
them are set at liberty to modify or annul any of its provisions to which they 
have mutually consented The kutkabala in question expressly reserved to the 
mortgagee the right of entry upon the mortgaged premises on default of pay- 
ment within the stipulated time. Eegulation XVII of 1806f or any other law, 
does not render such a stipulation inoperative between the parties, I am, 
therefore, of opinion that the mortgagee in this case, immediately on default of 
payment which occurred on the 9th of July 1855, was entitled to take possession 
of the properties mortgaged, v 

[71] And Mr. Justice Mitter further goes on to say that, although the 
mortgagee took proceedings for foreclosure and so became entitled to the property 
as absolute owner, those proceedings gave him no fresh right to sue for 
possession. 

That case was followed by another to the same eSeoir-^Lall Mokun Gungo* 
padhya v. Prosunno Chunder Banerjee (24 W. R., 433), decided by Mr. Justice 
Jackson and Mr. Justice l^pDONELL, and both decisions were reviewed in ^caso 
which occurred in this Bench — Noonoo Opadhya v. Lalla GoureCp Churn (l 
Shome, 21)1 in which we agreed with the law laid down by Mr. Justice MiTTER. 

It will be observed that, in order to make these decisions applicable in any 
case, the mortgagee must, by the express terms of the mortgage, have a right to take 
possession upon default by the mortgagor in payment of the mortgage money, and 
unless there is that express provision in the deed, it has been held over and 
over again that the right of the mortgagee to make possession does not accrue 
until after the expiration of the year of grace. 

It has been contended that the "Subordinate Judge did not understand those 
cases , and from the fact of his saying that they have been dissented from by 
Mr. Justice PONTIFEX and other Judges mtwo oases — Ghinaram Dobey v. Bam 
MonaruthBam Dobey (7 C. L. R., 580) , and Bromhomoyi Dasiv* Jugobimdhu 
Ghose (7 C. L. R., 583), we think it very pqgsiblethat he did noff comprehend 
their true meaning. * 

The first of these cases — Ghinaram Dobey v. Bam Monaruth Bam Dobey 
(7 C. L. E., 580), was decided by Justices PoNTiFEX and McDonell ; and it 
will be found not to conflict in any way with the authorities to which I have 
referred. 

In that case no doubt the mortgagee had a right, by the ^erms of the deed, 
to take possession upon default of payment by the mortgagor. He did not 
take possession upon default, but he took proceedings for foreclosure ; and the 
year of grace expired withm twelve years from the time of default 

Within twelve years after the expiration of the year of grace he brought his* 
suit for possession, not as mortgagee, but as absolute [ 72 ] owner of the property , 
and it was held that he was entitled to recover. 
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Tha case was governed by the Limitation Act of 1871 , and as explained by 
Mr. Justice PoNTiFEX, the plaintiff, if he had sued as mortgagee, had twelve 
years (under Article 35) ' from the time when, as mortgagee, his right to posses- 
sion accrued. 

Before this period had expired, he had, by the foreclosure proceedings, 
clothed himself with a new character, that of absolute owner, and Article 145t 
gdVe him twelve years from the time wben his title accrued to sue tn that 
character. 

The other case — Bromhomoyi Dasi v. Jv^obundhu Ghose (7 C. L. B. 683), 
which was heard by Justices McDoNELL and Broughton — was decided upon 
precisely the same principle, so that neither of these oases conffict in any way, 
as the Subordinate Judge seems to think they do, with the authorities to which 
we have referred. • 

But whethei he quite understood the distinction between the cases or not 
he appears to b^ quite right in his conclusions. 

It is clear that limitation did not run, as the Munsif says it did, from 
Bysakh 1273 (April *1866), because the first ioreclpsure proceedings were void 
for irregularity . nor could the cases of Dimnath Gangooly v. Nursing Proshad 
Z)054"(14 B. L B., 87 ; 22 W. R., 90), andLu/^ Mohun Gungopadhyav. Prosunm 
Chunder Bancrjee (24 W. B., 433), apply here, because there loasno stipu- 
lation tn this case that the mortgagee should be entitled to possession on default oj 
payment by the mortgagor. 

The only time, therefore, from which limitation could run was the expira- 
tion of the year of grace, after the foreclosure proceedings in 1879. 

iThe appeal must, therefore, be dismissed with costs. 

Appeal dismissed. 


NOTBS. 


plOKTOAGEE-^SUlT FOR POBSESBIOM- 


It has boon held that if a mortgagor, who may, under the terms of the mortgage, oq 
default of payment or otherwibc, sue for possession as mortgagee, within the tune allowed 
by art 135 of Act XV of 1877, commences foreclosure proceedings under Bengal Reg. 17 of 
1806, and thus takes stepa to alter his character he will under art. Ill be entitled to another 
12 years from the date of such change of charactar . — 7 C L R 560. In 10 Cal. 68 it was held 
that this change of character into an absolute ownei ( by the expiry of the year of grace 
under the regulations) should be within the 12 years allowed by Art. 135 . else he could not 
olaim a fresh start of limitation from the date of foreclosure (10 Cal 68) . 

As regards kngland, see Pugh v Heath (6 Q. B X) 315) 7 A C. 235 


Where art. 136 is applicable and the mortgagee has perfected his title under Reg. 1806, 
he has twelv ^ years from the year of grace against the mortgagor and those deriving title 
from him after the application for foreclosure but not against those deriving title before 
such application .—(1886) 1*2 Cal Oil, (620) on appeal 16 Cal 684 P^C See also (1867) 14 
Oal., T30 (736) . (1890) 4 0. P L. R 99 (100) . (1906) 9 O. C 147 (l5l).] 


C*Art. 35 

• 


Description of suit. 

Period c4 limitation. 

Time when period begins 
to run. 

For specific r 6 coyec 3 ' of moveable 
property in cases not provided for by 
this solMule, numbers 48 and 49 

1 

Two years 

. When the property is de- 
manded and refused.] 

• 


f [g. V. supra X OaL 68.] 
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fiAGtiOO PANDEY Ac. V. KASSY PABEY Ac. [18831 l.L.R. lO Cal. 78 
[73] APPELLATE CIVIL. 

The 15lh Aiujiibt, lUbri. 

Present . 

Mr. .Idstice Muter anij Mb. Justice Tottenham. ♦ 

^ 

Eaghoo PandoY and another Plaintiffs ^ 

versus 

Kassy Parey and others Defendants/ 

Limitation Act {X,V of 1H77]^ art. 148 — Uightto offwiaio as priest, 

Xi( hue of ^ nit in (fstahli sh 

A right to oliiciatc as priest dt fiuicrdl coremumeh of Hindus is lu the nature of iinniovedblc 
property, and ii suit to establish such right th*>reforc falls under art 148 and not under 
art. 146 of the Limitation Act 

Baboo Kashi Kant Sen for the Appellants. 

Baboo Kurona Sindhoo Mookerjee for the Bespondentb. 

The facts of this case sufficiently appeal from the Judgment of the Court 
(Mittek and Totte>JHAM, JJ ), which was delivered by 

Mitfer, J. —This is a suit for redemption of a certain share of Bni 
Jugmanka. Jt is a right to officiate as priest at funeral ceremonies of Hindus 
The Munslf awarded a decree in favour of the (plaintiff's) appellants The 
lower Appellate Couit has rovorsed that decree, holding that under art. H5l 
of the present Limitation Act (No. XV ol 1877), the claim is barred It is 
of opinion that the right claimed is in the nature of moveable property . 

It is contended m appcJhl that the light claimed is in the nature of iinnfbve- 
able property, and therefore the present suit falls under art. 148,,’ and^’not under 
145. 


• Appeal from Appellate Decree ;No, lb69 of 1882, against the decree of Batioo Dwarka 
Nath Hitter, Extra Subordmate J udge of G>a, dated the 27th of Juno 1882, rcvoisijpg the 
decree of Baboo Mohondro Lai Ghose, Second !Huiisif of G>a, dated the 6th of February 1882« 

t [Art. 145 — 


Description of suit. Period of iimitatioii 7'imc 


Against A depository or pawnee toj Thiit\ years The date of the deposit or 

recover moveable property deposited ipawii 3 

or pawned. 


[Art. 148.- 


Agamat a mortgagee to redeem or Sixt> \cdrb 
to recover possession of immoveable 
property mortgaged. 


■ When the right to rcd(^m or 
Ito recover possession accrues 
Provided that all claims to 
'redeem, arising under instru 
ments of ]jportgago of immovo- 
lablc property situate in British 
'Burma, which have* been exe- 
cuted before the Jtirst day of 
|M^y 1863, shall be governed by 
the rules of limitation m« 
force in that province imme 
Idiately before the i»ame day.} 
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HlTRKONATir CHOWDHRy V. 


LLB. iO CaL H 

There is no doubfc fchafc the right in question ranks amongst immoveable 
- property according to Hindu law. We need not here refer to the texts of the 
Hindu law bearing upon this question, as they are all collected in the two 
judgments of the Bombay High Court cited below, one of which was cited before 
US ia the course of the argument, Krislmabhai bin Hnsgange v. Kapabhat bin 
(6Bom. H. C., A. C., 137) 8,nd Balvantrav v. Ptcrshotram Sideshvar 
CpBom. H. C., 99). 

In Futtehsangji Jaswayitsaiigji v. Dei^ai Kallian Sangji [ 74 ] Hukoomut 
Baiji (L. R., 1 I A , 34 , 13 B. L, R , 254), the Judicial Committee of the Privy 
Council, after referring to the rule of construction adopted by the Bombay 
High Court in the two cases cited above, observe (p. 50) . “To the application 
of this rule within proper limits, their Lordships see no objection. The question 
must, in everv case, be whether the subject of the suit is in the nature, of 
immoveable property or of an interest in immoveable propertv, and if its nature 
and quality can be only determined by Hindu law and usage, the Hindu law 
may properly he invoked for that purpose ” 

In this case “ the nature and quality ” of the property in suit can be only 
determined by Hindu law, because it is not recognized as property in any other 
system of law. 

iidopting this principle of construction, therefore, we must come to the 
conclusion that the present suit falls under art. 148 and not under 145. 

We reverse the decision of the lower Appellate Court, and remand the case 
to that Court for the determination of the other question arising in it Costs 
to abide the result. 

Appeal allowed, 

* NOTBS. 

[In construing the term ‘ immoveable property' in Act XIV of 1859 which did not define 
the same, the Bombay High Court laid down that the term included hereditary offices in a 
Hindu community when such offices were incapable of being held by anj person not a Hindu 
and the Privy Council approved of the Bombay tulings (‘^1 W. R l78 P C ; 6 Bom , 322) 
where the cases aic discussed 

The term was, however, defined in Act 1 of 1868 ] 

[10 Cal. 74] 

APPELLATE CIVIL. 

The 2Srd June, 1883, 

Present 

• Sir Richard Gar-jh, Kt., Chief Justice, and 
• Mr. Justice Macpherson. 


Hurronafch Chowdhry Defendant 

versus 

Nistarini Chowdrani and others Plaintiffs.* 


Appeal — ArbiiriMion — Application to file* awards Objections to — Civil Procedure 
* Code (Act XIV of 1882), ss, 525, 520 and 521, 

When an application is made to a Court to file an award under s. 525 of the Code of Gml 
Procedure, and an objectioa is made to the filing of it updn any of the grounds mentioned in 

* Appeal from Appellate Decree No. 281 of 1882, against the decree of Baboo Nobin 
Ohunder Chose, Subordinate ijudge of Mymensmgh, dated the 16th December 1881, reversing 
the decree of Baboo Tara Ptosunno Ohose, Second Munsif of Attia, dated the let March 1880. 
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b. 690 or 521, the proper course for the Court to pursue is to dismiss the application, and to 
leave the applicant to bring a regular suit to enforce the award in whioh all the objections to 
its validity may bo properly tried and determined 

Where no such ground of objection is made to the filing of the award, [75] and the Court 
consequently orders it to be filed, no appeal lies against that order. 

Baboo Sreenath Das for the Appellant ^ 

Baboo Saroda Prosono Boy for the Eespondents. 

The facts of the case sufficiently appear in the Judgment of the Court 
(Garth, C. J., and Macpherson, Jj, which was delivered by 

Garth, C.J. — This appeal comes before us under rather peculiar circum- 
stances. 

* A dispute arose between the parties to the suit with regard to the boundary 
of their respective properties. The dispute was referred privately (without the 
intervention of a suit) to three arbitratofs. 

These arbitrators, having taken evidence and made a local investigation, 
made an award in favour of the,plaintiffs on the 7th of Srabuh 1286 (22nd July 
1879). 

The plaintiffs then petitioned under s. 525 of the Civil Procedure Code 
that the award should be filed in Court. 

To this petition objections were made on the part of the defendant, stating 
various reasons why the award should not be filed, and, amongst others, that 
the arbitrators had been guilty of partiality and other misconduct, which would 
be grounds for impugning the award under ss 520 and 521 of the Code, 

Upon these objections being made, the first Court (apparently with the 
full consent of both parties) fixed an issue for trial in this general form . 
“ Whether the award could be filed and enforced ? " Under this issue all the ques- 
tions raised between the parties with regard to the validity of the award appear 
to have been fully discussed, and tried Evidence was called by both sides, 
and in the result a decree was made, that the suit should be dismissed, and the 
application disallowed, the Munsif being of opinion that the arbitrators had 
proceeded to decide the matters in dispute in a manner not warranted by their 
authority, and that all the arbitrators were not present at the time when the 
ameen made a measurement of the land This decision was appealed to the 
Subordinate Judge, and it appears that he also has again heard the whole case, 
and has come to the conclusion [78] (for reasons which in point of law appear 
to be unobjectionable) that the award is good, and that it ought to bh enforced 

He, therefore, reversed the decree of the fijpst Court, and ordered the award 
to be enforced; and he gave the plaintiffs their costs in both Courts with interest 
at 6 per cent. . 

The case now comes up to this Court on second appeal , and it has been 
contended by the appellant that, as the arbitiation was a private one, and as 
the objections to the award, or some of them, were such as are mentioned in 
B. 520 or 521, the Courts below had no right in a proceeding of this kind to trv 
the question as to the validity of the award, and that the proper course f(^r the 
Court of First Instance to have pursued was to have dismissed the application, 
and left the plaintiff to bring a regular suit to enforce the ^ward. 

It was further contended that no appeal could in that case have been pre- 
ferred from the order of the Munsif rejecting the application, and that the lower 
Appellate Court has acted without jurisdiction in entertaining an appeal -at all. 
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Onr attention has been called to a good many authorities, and specially to 
Sashh Charan Chatterjee v. Tarak Chundev Chatierjee (8 B. L. E., 315 ; 15 
W. F B., 9) ; Rajchunder Roy Chowdkry v. Brojendro GoomarRoy Chowdhty 
(21 W. E., 182) , Mudhusudan Das v. Adaita Charan Das (8 B. L. E., 316 note ; 
12 W. Ef<, 83) , and Boonad Mathoor v. Nnthoo Shahoo (I. L. E., 3 Oal., 376). 

The result of these decisions is not.veiT clear, but we are disposed to think 
tliat when an application is made to the Court to file an award under s, 525, 
and an objection is made to the filing of it upon any of the grounds mentioned 
in s. 520 or 521, the proper course foi the Court to pursue is to dismiss the 
application, and to leave the applicant to bring a regular suit to enforce the 
award, in which all the objections to its validity may be properly tried and 
decided. 

We also think, that where no such ground of objection is made to •the 
filing of the awwd, and the Court consequently ordoj s it to be filed, no appeal 
lies against that order. 

[77] If either of the parties in this case had taken exception in proper 
time to the course'which was pursued bv the Mjinsif, and had applied to this 
Court under s. 622, it is probable that we should have stayed the proceedinga 

But what has really taken place is this . Instead of dismissing the 
application, as he ought to have done, tlie Munsif has proceeded to try the 
questions at issue between the parties, precisely as if this had been a regular 
suit brought to enforce the award. 

Both parties, so far as wo can see, have consented to that course, and have 
brought forward all the arguments and evidence on both sides w^hich thev could 
h£|^ve brought forward m a regular suit. ^ 

Moteover, the decision of the Munsif has been appealed to the Sub-Jpdge 
without any objection on the part of the respondents, and the case has been 
again heard oft appeal before him, with the result that the Munsif *s judgment 
has been reversed, and the award has been ordered to be enforced. 

We are now asked on second appeal to say, that both the lower Courts 
have acted without jurisdiction, and to reverse the lower Appellate Court's 
judgment on tliat ground. 

Now it appears to us in the first place, that if both Courts have acted 
without jurisdiction, and if this proceeding is not a suit at all, we have no more 
right to try the case on second appeal than the lower Courts had to try it, 
We ought.^therefore, in that case to dismiss the appeal for want of jurisdiction 
to hear it. , 

Bat then it ig argued that, i^we cannot deal with it on second appeal, we 
ought at any rate to allow the appellant to apply to set the proceedings aside 
under s. 622 of the Civil Pr^icedure Code. The answer to that is, that we have 
at*pr 0 sent no application before us under s, 622 , and if we had, I for one should 
certainly not be disposed to help the appellant, inasmuch as both parties have 
consented to try the cause as it h*as been tried , and I see no reason to believe 
that any injustice has been done. 

But the proper view to take of tlio matter we consider to be this ; it is clear 
that Both parties have treated these pi ^ceeding, from first to last, as a regular 
suit to enforce the award. Both the .1 udges who h|ive tried the case, and the 
parties themselves, hJLve all dealt with it upon that footing ; and the appellant 
is [78] wholly unable to suggest that, if these proceedings were set aside and the 
cause were tried again, -it would be trijd in any other way, or upon any other 
materials, than those on which it has )>eeu tried. 
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He has himself brought the case here on second appeal, as he could only 
have done in a regular suit, and ‘the only difference which we can see from first 
to last between this proceeding and a regular suit, is that theplamtift’s applica- 
tion to the first Court is called a petition instead of a plaint ^ and that the case 
has been allowed to proceed without the payment of an institution fee. 

The revenue is really the only , sufferer. The error, if any, is a mere 
matter of form, which has not affected the trial of the case upon the morfbs, 
and which, therefore, (under s. 578 of the Code) we consider ourselves bound to 
disregard. 

We find no reason to suppose that there is any error of law in the lower 
Court's judgment, except this informality, and we, therefore, think it right to 
entertain the appeal, and to dismiss it with costs. 

Appeal dismissed. 


NOTBS 

[This case was overruled by a Full Bench in (1893) 21 Cal , 213^ where it was'held that 
it was within the competency * of Courts to enter into the merits of objections to 
the filing of the award within sections 620, 621 C, R. C 1882; in (1898) 26 Cal. 757 another 
Full Bench held likewise as regards objections outside those sections See also 16 All. 231 ; 
4 Mad., 319; 6 Bom G63 , 10 C. W. N. 601 , 28 AIL, 621, 28 Bom., 287 ; 29 Bom., 621; (1909) 
PL.R 53 

The C.P.C. 1908, sch II para, 21 enacts that where the Court is satisfied that the 
matter has been referred to arbitration, and that an award has been made thereon, and 
where no ground such as is mentioned or referred to in paragraph 16 is proved ^ the Courts 
shall order the award to be iilcd> etc The italicised words give efeot to the rulings in 21 Cal. 
213 etc.] 


* [10 Cai. 78] 

APPELLATE CIVIL. 

The 2nd October, 1883, 

Present . 

,Mr. Justice Mitter and Mr. Justice Pigot. 

In the matter of Obhoy Chandra Mookerjee. 

Obhoy Chandra Mookerjee 4 ’. Mohamed Sabir. " 

Possession, Order of Criminal Court as to — Dispute likely to cause breach 
of the peace — Duty of Magistrate — Criflitnal Proceduix Code ^ 

(Act X of 1882), s, 146. 

It is the duty of a Magistrate, before taking proceedings under s. 116 of the Criminal 
Procedure Code, to satisfy himself whether there is any dispute likely to cause a breach of 
the peace, and that the suggested apprehension of a breach of the peace not merely colour- 
able and made to induce him to deal with the matters properly cogmssablo by the G^vil Court. 

Mr. Bell for Petitioner. 

Mr. Gregory for Opposite Party. ^ , 

* Criminal Motion No. 218 of 1888, ngainst the order of Baboo Dwarkanath Roy, Deputy 
Magistrate of Banzai, dated the 16th July 1883. 
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LL.R. id Cal. 7d OBHOY CHANDBA MOOKEIWEE V. MOriAMED SABIB {18833 

The facts of this case suflSoiently appear from the Judgment delivered by 

Hitter, J.— I am of opinion that the basis on which the jurisdiction of 
Criminal Courts under s. 145 of the Code of Criminal Procedure is founded does 
not exist in this case. 

[ 79 ] Section 145 says that, “ whenever a Magistrate is satisfied from a 
p(^ice report or other information that a dispute likely to cause a breach of the 
peace exists, &c., &c„” then a proceeding under this section may be instituted. 

In this case what happened was this : A police report was submitted to the 
Magistrate on the 8th November 1882, and in that report the police officer 
stated as his opinion that there was a dispute between the parties to these 
proceedings relating to a chur, and that in his opinion there was a likelihood of 
a breach of the peace. This opinion was based upon this ground . The police 
officer says that if one of the parties would attempt to collect rent forcibly from 
the ryots, there was a likelihood of a breach of th^ peace. Upon that, both the 
parties to these "proceedings were called nipon to show cause why they should 
not be bound down to keep the peace. They appeared and asked the Magistrate 
to allow them time lo settle the matter amicably. For some reason or other 
this amicable settlement did not take place, and they were directed to enter 
into recognizances to the amount of Bs. 500 each, not to commit a breach of 
the peace for four months. 

Then on the 15th Pous 1289 (corresponding with the 29th December 1882) 
an application was made by Mohamed Sabir, the opposite party, alleging that 
the applicant before us, viz., Obhoy Chandra Mookerjee, was about to commit 
acts of oppression upon his tenants, and in that application Mohamed Sabir 
alsO( stated that some of the tenants had complaii^pd against the servants of 
Obhoy Chandra. On that very day his deposition was taken and he confirmed 
the statements made in his application. The Magistrate, without any further 
enquiry as to whether all these statements were correct or not, on the 2nd 
January 1883, upon this petition, and the deposition of*Mohamed Sabir, ordered 
the proceeding now before us to be instituted. 

It appears to me that it was the duty of the Magistrate to see whether 
there was any dispute likely to cause a breach of the peaee concerning this chur 
land before instituting these proceedings. He has acted simply on the state- 
ment of Mohamed Sabir, that is to say, he has assumed jurisdiction without 
really satisfying himself as to whether there was a dispute between [ 80 ] the 
parties. It may be that Mohamed Sabir was anxious to have the question of 
possession decided in a cheap way, but it was the duty of the Magistrate, under 
B. 145, to satisfy himself that reall]^ there was a dispute likely to cause a breach 
of the peace oonceraing this chur land. 

On the whole, I am of opinion that the foundation upon which the jorisdio- 
tionof the Criminal Courts under s. 145 is based was wanting m this " ase . 
We therefore set aside the order, dated 16th July 1883, and the rest of the 
proceedings. • 

Pigot, J.— I entirely agree. I onl^ wish to add that it seems to me that 
Magistrates ougflt to be very careful in acting under*8. 145 of the Code of 
Crinunal Procedure, so as to guard themselves from the danger of 
iorisdietion in oases not really contemplated by the section, and where the 
suggested apprehension’of a breach of the peace is lit’tle more than colourable, 
and made to induce the Magistrates to deal with matters properly cognizable 
w tile Civil Oourta. 


Order tei caide. 



KAROO SINGH V. DEO NARAIN SINGH [1883] LL.R. 10 CaL 81 


NOTHSS. 

[The Magistrate should, before taking proceedings under sec. 146 of the Or P. 0 , 1898, 
satisfy hinscU wlirtliT there is any dispute likely to cause a breach of the peace ; and any 
evidence taken ttt the coutee of trial cannot give him jurisdiction which he does not 
otherwise possess 10 Cal.71 ; 7 Cal., 385 , 20 Cal., 613 ; 20 Cal., 620 ; 23 Cal., 867 ] 


[10 Oal.80] 

APPELLATE CIVIL. 


Tlie lath August, IfidS. 


Present : 

Mr, Justice Mitter ant? Mr. Justice Tottenham. 

Karoo Singh Defendant 

versvfi 

Deo Narain Singh Plaintiff."^ 

Bevieiv — Grant of application , Notice of— Rearing by successor — Civil 
Procedure Code ' ict XIV of 1882), $. 024, 

An application for review of judgme»'‘^ upon a ground other than those mentionej^ in 
8< 694 of the Civil Procedure Code if presert d to the Judge who delivered it, and wh§ thereupon 
directs notice to be given to the opposite ]> irty, may be heard and disposed of by his successor. 
Pancham v, Jhtnguri (I. L. p., 4 All , 278) dissented from. 

This was a suit for possession of land. The Munsif gave the plaintiff a 
decree. The defendant appealed to the District Judge who reversed the Mun- 
sifs decision. The plaintiff then applied for a review, and the District Judge 
ordered notice to be given to the defendant. Before the hearing of the appli- 
cation the Dis- [81] trict Judge was transferred. His successor, considering that 
he was not debarred by s. 624 of the Civil Procedure Code from doing so, 
heard the application and reversed the judgment in appeal, restoring that of 
the Munsif. The defendant appealed to the High Court. , 

Baboo Bam Churn Mitter for the appellant. 

Mr. C, Gregory and Baboo Jogesh Chunder Dey for the respondent. 

The Judgment of the Court (Mitter and Tottenham, JJ.) was 
delivered by • 

Mitter, J* — The question for decision in this case is, whetljpr an application 
for review of judgment upon a ground other than those mentioned m s. 624 of 
the Civil Procedure Code, il presented to the Judge who delivered it, and who 
thereupon directs notice to be ^iven to the opposite party, may be heard and 
disposed of by his successor. * ^ 

* Appeal from Appellate Decree No. 1627 of 1882, againht the decree of H. Bevondge, 
Esq., District Judge of Patna, dated the 14th ol August 1882, affirming the decree of Baboo 
KedamathRoy, Additional Munsif of Patna, dated the 31st of August 1881 
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I.L.R. 10 Oal. 83 kaboo sinoh v. deo nabaix sikgh [1883] 


The learned pleader for the appellant contends that this question should be 
answered in the negative, and relies upon the provisions of s. 624 as construed 
in Puncham v. Jhtngun (I. L. R., 4 All., 278). The decision cited 
fully supports him. But with deference to the opinion of the learned 
Judges who decided that case we are unable to concur in the view taken by 
Jjhem, The learned Judges have pointed out the inconvenience and hardship 
which may ensue in certain cases if their interpretation of the section bo adopt- 
ed, but they nevertheless felt themselves bound to adopt it as they could not get 
over the plain language of the section. It appears to us that if the word “made ’* 
be literally construed, it would not ordinarily include a hearing and determina- 
tion of the application for review”. We quite agree with the learned Judges that 
if the word “ made ” be construed to include a mere physical presenting of the 
application, it would be reducing the provision of the section to an absurd knd 
useless one. But s. 626 provides that the Court bkall reject the application 
if it appear to it that there is not sufficient ground for review. Therefore, before 
the notice provided in clause (A) of this Section is directed to be issued, the Judge' 
who delivered the judgment L82] is required to consider judicially the merits of 
the application, and unless he is satisfied that there are primd facie grounds for 
review, he would not direct notice to issue. ^ 

The position of s. 624 lends some support to the contention that the word 
“ made ” does not include the hearing and the determination of the application 
for review. If it did, it w^ould have been naturally placed after s. 626, which 
provides for the hearing and determination of an application for review. 

We are, therefore, of opinion that the question raised before us should be 
anfwered in the affirmative. * 

e 

The appeal is dismissed with costs. 


Appeal dismissed- 


NOTES. 

[The C. P. C., 1908, sets at rest the previous conflict of cases like 10 Cal., 80 ; 13 Mad. 
l78 , 16 Bom , 603 , 13 Cal , 231 , 12 Mad , 509, and those like 4 All 278, by enacting at 
the end of rule 2, Order 47, that *' any such appljcxtion may, if the Judge who passed the 
decree or madh the order has ordered no qoe to issue under rule 4, sub-rule 2, proviso (a) 
(Order 4'i ) bt. disposed hf by hit, successor As to when the review may be disposed of, see also 
(a912U7 C. W, N 403.] 
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XOBBANALLTMIRDRA V. SHABODA PBOSHAD AICH &C. [1883]I.L.R. 10 Cal. 88 

[10 Cal. 82] 

APPELLATE CIVIL. 


The 26th July, 1888. 

Present • 

Mr. Justice Prinsep and Mu. Justice O’Kinealy. 


Eorban Ally Mirdha (Plaintiff) 

t'mus 

Sharoda Proshad Aich and others (Defendants) 


Begiktration — Act (III of 1877), s. 17 — Bond under Rs. 100 — Compulsory 
Registration — Priority — Mortgage bond — Duties of Subordinate 
Court — Conflict of opinion in High Courts, 

A mortgage bond for Rs 99, repayable in nine months and eleven days, with interest at 
the rate of 9 per cent, per mensem, does not require registration, but a registered mortgage 
bond for Ra. 195, subsequently executed, will have priority over it» 

r If* 

The lower Courts are bound to follow the concurrent decisions of the Court fo which they 
are subordinate, and are not at liberty to adopt a contrary opinion expressed by another High 
Court. 

In this oase the plaintiff alleged that the defendants, on the 19th of Bysack 
1278 (May 1, 1871), borrowed from him Rs. 99 on a mortgage of certain property. 
The mortgage deed, which was not registered, stipulated that the loan should 
bear interest at 2 per cent, per mensem, and be repaid in Magh 1278 (January- 
Febiruary 1872). The plaintiff instituted the present suit on the 13th December 
1881, dating his cause of action from the 1st of Falgun 1278 (12th February 
1872). On the 14th of February 1882, one Sharoda Proshad Aich intervened 
in the suit, and was made a defendant on the allegations that tiie properties 
covered [ 83 ] by the plaintiff's deed had Ijjsen mortgaged to hull on the 20th 
of July 1881, to secure the repayment of Rs. 195 , that hre mortgage had been 
duly registered ; and that, therefore, he was entitled to priority over the plaintiff, 
assuming the latter’s mortgage was genuine, \s/hioh he denied. The original 
defendants, the plaintiff’s alleged mortgagors, denied the plaintiff’s claim, and 
asserted that his bond was a forgery. • 

The Munsif fixed four issues, but.the only issues material for the purpose 
of this report were ; (1) “ did the plaintiff’s bond create any lien on the property, 
the amount secured up to due date being more than Rs. 100, or is it admissible 
in evidence , (3) whether the registered kobala of Sharoda Proshad Aich 
is entitled to precedence. !]^oth these issues [the fir^t on the authority of^ 


• Appeal from Appellate Decree No. 2iJ57 of 1882, against* the decree of the Oihciating 
District Judge of Burdwan, dated the 28th 'of September 1882, affirming the decree of Baboo 
Oobind Deb Moorkerjee, Hunsif of Bood-Bood, dated the 80th of June 1882. 
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IXiB. 10 Oal. 81 KOBBAK ALU MIBDHA V. SHABODA PBOSHAD AICS &0.[1883] 

Himmat Singh v. Sewaram (I. h. E. 5 All., 157)] the Munsif found against 
the plaintiflf, and he dismiss^ the suit with costs. The plaintiff appealed. 
On appeal the District Judge said : — 

“ In <jhe view I have taken of this case, it will only be necessary to consider 
the decision on the first issue. The Munsif has held that the bond sued on 
vrtte a document of which registration was compulsory, and that the plaintiff's 
^ case thus wholly fails. He cites the authority of a Full Bench decision of 
Himntat Singh v. Sewaram (I. L. E. 3 AIL, 157), the facts of which were very 
closely analogous to the present case. It appears to me that the question is 
completely settled by the decisiqp referred to, and I must therefore dismiss 
this appeal with costs. On the other points raised, such as the relative priori- 
ties of the plaintiff and the purchaser, Sharoda Proshad Aich, it is unnecess^y 
to offer any opinion." The plaintiff appealed to the High Court. 

Baboo Joygopal Ghose for the Appellant. 

Baboo Grija Suvker Mozoomdar for the Respondents. 

The Judgment of the Court (Prinsep and O'KiNEALY, JJJ was delivered 
by 


Prinsep, J. — The plaintiff in this case sues on an unregistered mortgage 
bond, the consideration of which is Rs. 99. The defendants, stated to be the 
mortgagors, denied the execution [84] of the mortgage bond. There is another 
party who appeared and was brought on the record, who claims this property 
as paving been bought under an unregistered C9nv6yanc6 from the other 
defondantg, the admitted owners. 

Both the lower Courts, on the authority of the decision of a Pull Bench of 
the Allahabad High Court, in the case of Himmat Singh v. Sewaram 
(I. L. R., 3 All., 157), have dismissed the case, holding that the plaintiff’s 
mortgage bond was one of which registration was compulsory, and, therefore, 
cannot be made the subject of suit. 

In our opinion the judgments of the lower Courts are erroneous, not being 
in accordance with a series of decisions delivered by this Court. The High 
Courts of Madars and Bombay, it may be observed, have adopted the same 
view of the law. The lower Courts are bound to follow the concurrent decisions 
of the Court to which they are immediately subordinate, and are not at liberty 
to adopt p. contrary opinion expressed by another High Court. 

We find, moreover, that the judgment of the Chief Justice of the High 
Cou^t of Allahabad, in the oadb on which the lower Courts rely, refers expressly 
to a decision of this Court on the point in issue, so that the lower Courts had 
the means of ascertaining, if they did not otherewise know it, what rule they 
should follow. We would, however, refer the lower Courts to the judgment^ 
of this High Couft m laham Chandra v.Soojan Bibee ; (7 B. L. R., J4 ; 15 W. 
R. 831) ; Bohinee Debia v. Shtb Chunder Chatterjee (15 W. R., 558) ; Panchi 
Dasi V. Ahmednla (12 C. L. R., 444) ; EamDootary Kooerv. ThacoorBoy (I. L, 
R., 4 Cal., 61). The judgments of the other High Courts to the same effect 
.are Vasudev Moreehvar v. Bama Babajt (11 Bom. H. C , 149) ; Satra Kumaji 
V. VtsramHaagaeda (I. L. R. 2 Bom., 97), NamBinLc^shmanv.Anant Babaji 
(I. L. R., 2 Bom. 353) ; ^arasaya Chettt v. Gunwappa Chetti (I.L. R., 1 Mad., 
378) ; and KaUarmun Jagappa v. Padalu Latchappa (I. H. R., 5 Mad., 119), ’ 



V. I^aBAmaiJaiIda Ssc. tlSSS] tLA. to Cal. 6d. 

But although the grounds upon which the lower Courts have dismissed the 
plaintiff's case are untenable, it is unnecesssry [ 86 ] to remand the case for 
trial on the merits, because on another j^oint we think that the suit must fail. 

The plaintiff is opposed by defendant No. 5, whose title depends upon a 
registered conveyance, and this, it is settled law, must prevail over his unregis- 
tered mortgage-deed. /> 

The appeal must, therefore, be dismissed, the orders of the lower Court being 
affirmed, but on grounds different from those stated in their judgments. 

We allow no costs in this Court. The defendants will receive one set of 
costs in both the lower Courts. 

m 

Appeal dismissed. 


NOTfiS. 

[The Calcutta High Court excludes interest in ascertaining liability to registration ; — 

4 Cal. 61 ; 10 Cal 82 ; 12 C L. R. 411 ; as regards Madras, see 28 Mad’ , 105.] 

[10 Cal. 85] 

APPELLATE CRIMINAL. 

The 4th September, 18S3. 

PRESENT . 

Mr. Justice Pjrinsep and Mr. Justice O’Kinealy. 

'Empress 

versus 

Parainananda and' others. ' 

Jtirisdictiom — Ofiicer invested with spexual powers — Sections 30, 34 and 209, 
Code of Crmijial Procedure ( Act X of 1882), 

An officer invested with special poweri under s. d4 of the Cnrniiidl Procedure should rarely 
if ever try a oa^' himself under s 209 of the Code of Cnmiual Procedure where it appears 
from some of the evidence that the accused might have been charged with an offence beyond 

the jurisdiction of the Magistrate to take cognizance of. * 

• 

In this case the accused were charged witli culpable homicide not amount- 
ing to murder, before the Deputy Commissioner of Sibsagar, an officer exercising 
the special powers conferred upon him under s. 34? of the Code of Criminal Pro- 
oedure. The accused were convicted and sentenced by the Deputy Commis- 
sioner, but when this finding and sentence vjere submitted to the District Judge 
of the Assam Valley for confirmation he considered from some portions of the 
evidence that the accused might properly have been tried on a cjiarge of murder, 
He therefore, submitted the case to the High Court, recommending that the con- 
viction should be annulled, and that the Deputy Commissioner be directed to 
commit the case for trial to thp Sessions Court. 

1 

No one appeared toi argue the case. 

• Criminal Reference No. 118 of 1883 and letter No. 1083 froAi C* J • L>all Esq., Officiating 
Judge of the Assam Valley District, dated the 21i,t August 1883. 
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tJti.fi. 16 Cal. 86. ^ttosAb sIng i >. 

[86] The Judgment of the Ck)urt (Pbinsep anj> O’Kinbaly, JJ.) was as 
follows : — ■ 

fft 

The prisoner has been convicted under s. 304 of the Code of Criminal Pro- 
cedure by^an officer invested with the special powers described in ss. 30 and 34, 
of the Code of Criminal Procedure. 

The Sessions Judge, to whom the sentence has been submitted for confir- 
mation, has referred the case to this Court, as a Court of Kevision, to have these 
proceedings set aside, and the Deputy Commissioner directed to commit the case 
for trial in this Court. 

a 

Section 209 empowers a Magistrate hPlding an enquiry to try the case 
himself if he thinks that only an offence within his jurisdiction has been com- 
mitted. This is the course which we understand the Deputy Commissioner 
has taken, and we cannot, therefore, hold that it is not authorised by law, or that 
he has acted wifliout jurisdiction merely because there is some evidence which, if ' 
believed, w^ould sub^stantiate the charge of murder an offence beyond his juris- 
diction. At the same time we think that this course should be very rarely, if 
ever, taken by anv officer invested with special powers under ss. 30 and 34, of the 
Code of Criminal Procedure, and that in adopting it, any such officeWnours a 
very grave responsibility. Looking to the evidence on the record, especially the 
medical evidence, wo are not inclined to doubt the correctness of the finding of 
the Deputy Commissioner, and, therefore, we are unable to set aside the proceed- 
ings. The Sessions Judge will, therefore, proceed according to law. 


KOTBS. 

[ See also 12 Mad., 5i , 24 Mad., G76 ; 8 Bom., 807 ; 13 Bom., 502 ; 25 Bom., 90 ] 

[10 Cal. 86] 

APPELLATE CIVIL. 


The loth Aiigtistf 
PRESENT . 

Mr. Justice Mitter and Mr. Justice Tottenham. 


^ Deo Prosad Sing Plaintiff 

• * verms 

Pertab Kairee Defendant. *' 

Limitation Act (XV of 1877), s. 14~-Dediictwn of time during prosecution 
of suit with due diligence — Defect df jurtsdiciion — Cause of like nature. 


On the 2nd of September 1869 a suit wah instituted for, among other thing,, the possession 
of land claimed under a kobala dated the 31&t October 1867. This suit was dismissed on the 
ground ot misjoinder of £87] causes of action On the 14th of April 1881, the plaintiff sned 
for possession of the land oyly. . • 


•Appeal from Appellate Decree No. 1863 of 1882, against 'the decree of the Judee of 
Shahabad, dated the 27th Jyly 1882, reversing the decree of the First Munsif of Berab 
dated 27th Daeember 1881. “ ""***> 





PBKTAB KAIREE [1883] 


I.L.R. 10 Cal. 88 


H^ld, thfet the suit was not barred b\ limitation as the plaintiff had, within the meaning 
of 8. li, been prosecuting his rJaini in a Court which from a cause of “ like nature ’ to defect 
of juriadiotion, was unable to entertain it — Bam Sabhay I)as w Cohmd Ptasad (I L. R, 
a All., 622)"-not followed 

Mr. Tividafe. and Baboo Anund (Jopal Paht (or Appellant 

Baboo Mon Molunt Dutt for Respondent, / 

Thk facts of this case siiflioieritlv appear from the Judgment of the Oouit 
(Mtttkr and Tottenham, JJ ) which was delivered by 

MitteP, J.--This IS a suit for possession of land coveted by a kobala, dated 
tlie 31at Octobei 1867, executed in favour of tlie plaintiff' The lower Courts 
find that the period of limitation in this case must be counted from the date of 
the kobala. This finding has not been ((uestioned before us. 

The suit was brought on the J4th April 188J, i.e . moie than twelve years 
from the date of the kobala, and unless the lime during winch anotlier suit 
relating to the subject-matter in dispute was pending he deducted, the claim is 
clearly haired hv limitation. 

It appears that the plaintiff, on the 2iid September 1869, brought a suit 
against the defendant and several other persons, for the recovery of possession 
of a plot of land, including the land in suit, and obtained a decree in the Court 
of First Instance On appeal it was found that the plaintiff had joined togethei 
several causes of action. The Appellate Court, on the 30th March 1881, con- 
firmed the decree as regard^ one of these causes of action, and distnissefP’ the 
suit as against the present defendant and others on tlie ground of rurkioinder of 
several causes of action. 

The (juestion which we have to decide is whether, under s 14 of the 
present Limitation Act, the plaintiff is entitled to have the deduction of tlie 
tune during which the former suit was pending The Disti ict Judge, disagree- 
ing with the Munsif, is of opinion that tlie plaintiff’ is not entitled to tlie 
deduction. 

So far as the question before us is concerned, the language of the 14th 
section of the present Limitation Act is similar to the [ 88 ] language of the 14tli 
section of Act XIV of 1859, with this exception that, after the words “other 
cause,” the words of a like nature have been added m the former Act But in 
the Full Bench decision of Chwidet Mad hub Chuchohuitif v liam CoomaT 
('hoirclry (H. L R., Sup. Vol., 553, 6 W R., 184) Sir BarKks Peacoc k, C. J., 
held that in s. 14 of Act XIV of 1859 the words “ other cause ” meant other 
cause of a like nature. The cases decided under Act Xl\’ of 1859, with refer- 
ence to this point, wull therefore be of help to us m detern.inirig the question 
before us * 

The District Judge is of opinion that misiomdei of parties is not a causo 
“ of a like nature ” with defect of jurisdiction, because it was m the plaintiff’.s 
own power to avoid it. But it is equally m the plaintiff’s own powder to avoid 
suing in a Court which, for defective lurisdiction, is unable to entei^tain it 
This is not, therefore, the correct test for determining the question, w hethei aiij 
alleged cause is one of a like nature with defective jurisdiction oi not For this 
reason we are unable to follow the decision of the Allahabad High Court ui 
liam Sabhag Das v. Gohind Prasad (1 L. E., 2 AIL, 622) cited by the Judge. 


6 CAL.— 9a 
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I.L.R. 10 Cal. 89 


KAM.TANKHAN r. 


It appears to us that “ Jinsjoinder of parties ” and*‘ defective jurisdiction ” 
are causes of a simdar nature. In Moliini Chunder Komid^ v. Azam Gazee (12 
W. R., 45) Sir Barnes Peacock, C.J. heldthat bringing a suit against a person 
who had died before the suit was instituted was a cause of a similar nature 
within the*^ meaning of s. 14 of Act XIV of 1859. In the case under our consi- 
deration the similarity is certainly greater than it was in the case just cited. 

. There, in thi» former suit, the plaintiff obtained a decree in the Court of First 
Instance It is therefore reasonable to hold that the first suit was instituted 
in good faith, and iDrosecuted with due diligence The present suit is, therefoi’e 
not barred by limitation. 

• 

We reverse the decision of the lower Appellate Court, and remand the 
case to that Court for tlie determination of the other questions arising in it ^ 

The costs will abide the result 

• , Appeal allowed 


NOTBS 

[The Ijimifcjition Act of 1908, In explanation HI to section 14, ban declared that for the 
pui poses of section 14 nns]oinder of parties oi of causes of action shall be deemed Lo be .i cause 
of .1 like nature with detect of jurisdiction As fui the previous conflict of case law, compare 10 
(’al , 86, 93 Cal , 891 with 36 (’al , 798 , 92 AM , 248 with 12 \11 , 207, 13 Mad , 451, 90 Mad , 
48, 92 Mad , 4<)4, 24 Mad 361 with 17 Mad , 299 19 Mad 90 See also 32 Cal , 118 , 29 
Bom ^ 219 ] 


[89] APPELIiATK CIVIL 

The Vith Jmti\ ISH^i 
Present 

Mu Justice O’Kinealv and Mr. Justice Bose 
Hamjnnkhan , Plaintiff 

B ami an Gharnar Defendants.' 

• — — — 

Second Appeal — Cliota Saqpo^e Landhnl and Tenant Procedure Act {Benq. Act 
I of 1879 ), ss. 37, 137 - Arrears of Bent and Ktectnient, Suit for. 

In suits instuuted under Bong Act I of 1879, for arrears of rent and ejectment on account 
of the non- payment arrears of rent, a Second *Appeal lies to the High Court, this class of 
caB6f> not being within the provision of s 137 of the same Act 

Effect of a previous decree^ cvidonce in a subsequent spit stated 

•Appeal from Appellate Decree No 710 of 1881, against the decree of the Judicial 
Commissioner of Ohota Nagporc dated 5th IPebruarv 1881, reversing the decree of the Deputy 
Colkot>or of Hasan bagh, dated the 30th Jul) 1880 
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KAMJAN CHAMAR f 1883] 


I.L.R. 10 Cal. 90 


Baboo Juggut Chandra Banerjee for the Appellant 

Baboo Joqe&h Chundcr Deg for the Kespondent. 

The facts of this case are sufficiently sot forth in the Judgment of the Court 
(0'K^^^EATJY and Bose, JJ.), which .was delivered by ^ 

O’Kinealy, J,— In this suit plamtifl sued for arrears of rent under 
Beng. Act I of 1879, called the “ Chota Nagpore Landlord and Tenant 
Procedure Act," and for ejectment by reason of non-payment of rent. A pre- 
liminary objection Has been raised that n5 appeal lies m such a suit, and 
in order to see whether an apjieal is prevented it is necessary to look at 
the terms of the Act. 

Section 37, cl. 4, describes one class of suits that are triable, under the Act — 
“all suits for arrearsof rent due on account of land either rent-paying or rent-free, 
or on account of any rights of pasturage, forest rights, ^sheries, or the like." 
Then comes cl 5, which says “ All suits to eject any ryot, or to cancel any 
lease on account of the non-payment of arraars of rent, or on account of a 
breach of the conditions of any contracts by winch a ryot may be liable to 
ejectment, ora lease may be liable to be cancelled." When we turn to s. 88 we 
find, “ any person desiring to eject a ryot, or to cancel a lease on account of non- 
payment of arrears of rent, may sue for such ejectment or cancelment, and 
[90] for recovery of the arrear m thef ame action, or may adduce any unexecut- » 
ed decree for arrears of rent as evidence of the existence of such arrears in a 
suit for such ejectment oi; cancelment " It is thus clear from a comparison of 
s, 88 with els. 4 and 5 of s. 37 that a suit for ejectment or cancolment of a 
lease is a distinct and separate suit from a suit for arreais of lent, but by the 
provisions of s. 88 the two may be brouglit against the same person in the same 
action Tlien turning to s. 137 it is declared * “ fn suits under els. 2, 4 and 7 
of s. 37, tried and decided by a Deputy Commissioner, if the amount sued for or 
the value of the property claimed does not exceed one hundred rupees, the judg- 
ment of the Deputy Commissioner shall be final but suits under cl. 5 of s, 37 
are not referred to, nor is an appeal under that clause barred by s. 137. We 
are, therefore, of opinion that the language of s. HB of tlie Act clearly shows that 
suits under cl. 5 and cl. 4 are not of the same nature, hut of a difi’erent kind , and, 
althongh s. 137 prevents a suit for arrears of rent being appealed, it certainly 
does not in any wise prevent an appeal lying from a suit for ejectraenb. A case 
has been brought to our notice- - Parlmity Cham Sen v Shaikh Mundari (1. L. R. 

5 Cal., 594), in which it has, it is urged, beeli held by a Division Bench of this 
Court that a suit for ejectment or non-payment of rent does not, under Bong, 
Act VIII of 1869, give an appeal to this Couii, unless the sum in dispute is 
more than Rs. 100. That is not a decision under the present Act, noi indeed 
does it support the contention put forward by the respondent It was not an 
appeal in an ejectment suit, but from an order passed in execution of decree. 
With regard to the facts of the case it .would appear that some^time previous to 
the present suit plaintifi* sued the present defendant for arrears of rent due for 
the years 1932-1933, and up to Pous 1934. That suit was decreed in favour of 
the plaintiff, and as it hjis not been set aside by any competent Court, it is still 
binding between the parties. In the present suit the defendant, as in 1 he, 
previous litigation, denibd that the relation of landlord and tenant existed He 
further also said that the land now sued foi wits not the land tlien in 
dispute. 
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In the first Court the Deputy Gollectoi, taking into consideration 
[ 91 ] that the defendant had admitted that he was partly in possession of the 
land, compared the proceedings in the former case with those in the present 
suit, and on this ground lield that the lands in dispute were identical in both 
cases. When the case went up in appeal, the Judicial Commissioner decided 
that the previous decree was of very little weight, and as there was no indepen- 
^dent evidence; to show tliat the lands in dispute were the same in both cases, 
^he dismissed the suit 

We are of opinion that llie Judicial Commissionei is wrong in the 
conclusion he arrived at II, on a comparison of the papers in the former and 
in the piesent suit, it wac clear that the lands in dispute were the same, no 
independent evidence was necessaiv. Moreover, wo think that he has not given 
sufficient weight to the former decree As we have already said, so long as it 
remained undisputed, it was binding between tlie parties, and showed tliat the 
relation of landlord and tenant existed up.to Pous 1934. Since that time the 
defendant has not relinquished the land, nor has he sliowm that he has boon 
dispossessed by a paramount title If, therefore, his tenure is not transferable 
by the title-deeds or custom, ho is liable to ejectment for non-payment of such 
arrears as the lower C ouit mav find to be due from liim , 

The deciee ol the lower \ppellate Court is sot aside, and that of the first 
Geurt affirmed, m so far as it declares the defendant is liaiilc to eioctinent foi 
arrears with costs in this <ind in the low ei^Ajipellate Court. 

Ippm/ alloiLcd 


NOTBS 

[In 27 Cal >508 ri Full launch hf*l(l thai ri Second Appeal did not lie in suith for arrear'i of 
rent under Beiigiil \ct T of 1H79 appiovinfj of (1898) 2 W N, < cxi\ <iud overpulintf 
(1882) 10 1. 89 and U'SOO) 21 Cdl 219 J* 



&EFBRENCE TO BOARD OF REVENUE [1883] I.L.Ri 10 Cal. 92 
[92] APPEIiLATK CIVIL. 

The 3i({ August, 1883. 

I’RESENT . 

> 

Sir Richard (Iakth, Knioht, Chief Justice, Mr. Justice 

McDonell and Mr Justice Tottenham. 



fn Uie matter of Act I of 1879 
, am/ 

In the inattej' of a Reference to the Board of Revenue ' 

Strmn) Aot {I ()/ 1 87U), s on sale certUuiatc - I^toporitf so/d subjex.t 

Umi nioriqatff -filter r si- - Transiet of Piopntfj Art (TV of 188*^), cl o [d), s do. 

Whoro property ts sold subject to a mortgage or other charge, the paMnout of Mich 
mortgage or charge forms, under ordinal \ ci BCiumstaiices no pait of the ciuMderatioii moiic\ 
for the purch<i'^e 

The Stamp dutv pa \ able Dll a document eon\CMng such a proixii’tv is an tuihaloicm 
dutv on the amount of the m«nim paid as ( onsidci atioii for the sale 

Tuiswa^a reference from the Board of Revenue undei‘ h 46 of Act I ol 
1879 

The Collectoi of Staiii]) Revenue impounded an unstamped certificate ol 
sale, which had been gi.inted m respect oi property which bad been sold in 
execution ol a decree of the fligli CoAt by the Registrai of the Original Sideol 
the High Court, tor Rs o.OOO, siibiect to two mortgages, securing repayment 
with interest ol Hs. 7, 0(H) ivid Rs 250 

The Collector consiuored that ad rn/oirni stamp duty as lor a Conveyance 
was payable upon the certificate on tlie purchase money, amounting to Ks. 5»000, 
as well as on the amount charged on the propertv, i.e,, on Rs 12,250, and the 
amount of interest pavable hv the purchaser on the authority of the case of Sfm 
Naqindas Jryihaud v. lla/alkoic Naflura (rkerslo (L L. R., 5 Bom , 470). 

The Boaid ol Revenue, to whom the (Collector of Stamps referred the 
inattei, having regard to the above case, and to s 55, el 5 (d) ol tlie Transfer ol 
Property Vet, considered tfie oiiiiiion of the Collector of Stamps to be correct, 
but inasmuch as theie was a decision (iontiictiiig with this view, oiz, Hcfaencc 
under s. Pf of the Stamp Jet (I L R, "i Mad., 18) the matter was referred 
to tlie High Court 

[93] The question refeired was as follows - , 

W bethel, wuth refeienee to the provisioiTs of s 24 and ai't 16, * sch I of the 
Stamp Act, ad valorem stamp duty as fora conveyance is payable upon the 

*Civil Rcferoiioo Iiorii Board of Kcvouia*, Lowoi* Pro\iuces, iiuide bv C K BuokUnd 
Fjsq , Secn'tiiiy to the Board of Rf‘\euue, datod the ’iud Jul\ 188'i 

[■[Art iG — 

Description of instiunient. Proper staiiip*dut\ 

' ^ t 

Cerlificrtte of sale, granted to tlic purchasei of| The “.ame dut\ us conveyance (No 21) 

any propert} sold by public auction by aj consideration equal to the amount of the ^ 
Oivil or Revenue, Oomt or fJoUcctor or otherj purchase money ] 

Revenue Officer 
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instrument, on the purohasc-money only, which amounts to Rs 5,000 or on 
Bs 12,250, the sum total of the purchase-inonev and of the mortgage debts 
payable in respect of the pioperty, or on the latter sum plus the interest which 
has accrued thereon up to the date of the issue of the certificate 

The Advocate-General (Mr. Paul) appeared foi’ the Board oi Revenue. 

• No one appeared on behalf of the holder of the certificate. 

The Opinion of the Court (Garth, C. J., McDonei.l, J., and Tottenham, 
J ) was given by 

Grarth, C. J. —In this csase certain nriinoveablo property was sold by the 
Sheriff of Calcutta in execution ol a decree of this Court for Rs. 5,000. It was 
sold subject to two mortgages, securing repayment with interest of Rs 7.000 
and Rs 250 resppctively. 

The Board of Rpvenue have referred to us the question whether the stamp 
on the sale certificate should be for Rs. 5,000, the purchase-money, or for 
Rs. 12,250, being the aniount of the purchase- money plus the sum secured by 
the mortgages • 

The Collector and the Board of Revenue consider that the stamp should be 
for Rs. 12,250, and we are referred to two Full Bench authorities, one of the 
, Bombay High Court Sha Narjiudas J^i^/chand v Halalkorr Natlma Ghecsta 
(T L. R., 5 Bom , 470), and thepther of the Madras High Court -licjerencc anda 

s. 49 of the Stavip Act (I L R., 5 Mad , 18), which appeared to be in conflict 

• • 

The iiombay Court decided that wheiea certificate ol sale expressly stated 
that the sale was made subject to the mortgage right ot a third party, the 
principal sum due upon the mortgage was to be deemed a part of the considera- 
tion for the transfer under s 24 oi the Stamp Act. 

The Madras Court decided that when property is sold undei a decree ol 
Court subject to a mortgage, it is not sold '‘subject [ 94 ] to the payment of the 
mortgage debt ” within the meaning of s 24 They held that the section only 
applies, where it is part of the consideration lor the transfer, that the mortgage 
debt should be paid off 

Now s. 24 of tlie Stamp Act appears to he a re-enactment of a provision 
of the same effect under the title oi aiticle “ conveyance ” in Part I ol the 
schedule to the Bnghsh Stamp Act, *55, Geo. Ill, Cap 184. This is pointed out 
m the judgment of the Bombay High Court 

The construction which was put upon that enactment by tlie Knglish 
Court of Exchequei in the case of The Margins of Clunido.b v The Cofimusiaoners 
of Inland Bevemu’ (6 Fxch , 464) \\^as entirely m accordance with the above 
decision of the Madras High Court, and it is noteworthy that this decision 
of the .Court of Exchequer was not appealed against, as it might have been. It 
seems to have been taken for granted that the decision was correct , but the 
enactment in the Statute of Geo. Til was afterwards amended by Parliament 
m the year 1858 by s. W) of the Statute JfJ and 17 Vib , Cap. 59. 

• 

That section, altei reciting the concluding portion of the enactment of the 
Statute of Geo, 111, which we have just referred to, and that it had been held 
and determined that the said ad oalorem duty was payable in respect of anv 
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such sum or debt, onlv where the purchaser is personally liable or bound oi 
undertakes or a^^rees to pay the same, or to indemnify the vendor against the 
same , and that it was e^^pedient to alter and amend the law in that respect, 
enacted as follows - 

ft 

“ Where any lands or other j)ropert\ shall be sold and conveyed subject to 
any inortgaga wadset, or bond or other debt, or to any gross or entire sum of ^ 
money, such sum of money or debt shall be deemed the jiurchase or considera- 
tion money, or part of the purchase or consideration money, as the case may 
be, in respect whereof the saitl ad iutloiem duty shall be paid, notwithstanding 
the purchaser shall not bo or become personally liable, or shall not under- 
take or agree to pay the same, am thing m anv Acjt or otherwise to the 
contrary notwithstanding. ' 

[96] Now it must be borne in mind that s. 24 of the Indian Stamp Act 
follows the language of the Statute 55, Geo. Ill, Gap 184, and not that of the 
amending Act 16 and 17 Vic , Cap 59, and therefore tiie decision of the Madras 
High Court is in accordance with English authority 

Ani^it seems also in accordance with reason and pistice. 

Where property is sold subject expressly to the payment oi transfer b\ 
the purchaser of any money or stock, whether such money or stock be charged 
upon the property or not, such payment or transfer becomes the consideration 
for the sale , and as soon as it is paid or transferred, and not till then, the pm - 
chaser is entitled to his conveyance. In such ^ case it is perfectly fair that 
the ad valorem stamp du4’ should be calculated upon the amount of fuch 
money or stock. * 

But where a property is merely sold subject to a mortgage or other charge, 
the payment of such mortgage or charge forms, under ordinary circumstances, 
no part of the consideration for the purchase The vendor simply sells, and 
the purchaser buvs an encumbered property , and it is in no way essential to 
the validity of tlie sale that the mortgage or charge should be paid off. 

Thus, take tlio case of a property worth Rs 50,000, which is mortgaged foi 
Rs. 45,000. The ecjuitv of redemption is sold under a decree for Rs. 5,000 
It surely would be unjust to oblige the purchaser to stamp his sale certificate 
with a dut> of Rs 50,000, when the value of the thing which he'buys is onl\ 

R». 5,000 It is observable that the Bombay High Court, although it quotes 
the English authority, and apparently decides in opposition to it, points out 
the difficulties and injustice to which s 24 of the Stamp Act may give rise, and 
considers apparently that, if the fact of an existing charge upon the propert\ 
sold appeared upon the proclamation only and not upon the certificate of sale, 
s. 24 would not apply , and yet if a charge, exists upon the property, it is oi 
course sold subject to that charge, whether it is mentioned in the sale certificate 
or not. There seems no doubt that Jhe observations of the^ r)ombay High 
Court, with reference to the difficulty and injustice to which thosection ma\ 
give rise, are only too well founded 

[96] We observe, however, that the opinion of the Collector of Stamps and • 
also of the Board of Revenlie seems influenced, m some measure at least, b > a pro 
vision in the Transfer of Property Act, which has come into operation since 
the Madras Full Bench case was decided. 
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It IB considered apparently, that s. 55 of that Act makes it obligatoiy upon 
the transfei^ee of immoveable property (in the absence of any contract) to the 
contrary to pay off any mortgage or charge which may exist u]X)n the property 
at the time^of the transfer. 

We believe that this section has not, vet received anv ludfcial mterpreta- 
^tion ; but it would seem to mean nothing more than this, that the transferee, 
iTettveen him and the tiaunjetoi shall take upon himself the burthen of any 
charge which ina\ exist upon the propeitv This would leave the law m the 
generality of cases as it was belore the Act passed. Tlie transferee would, as a 
matter of course, have taken the property subject to the charge The only 
burthen which he would not have taken upon himself would be the personal 
liability (if any) of the tiansferor, and it is possible that s. 55 may effect soipe 
alteration in the law m that respect 

J3ut even if it does, it would onl\ affect (ahnilani ^ales , and would not 
apply to sales effected in execution under decrees of Court Section 2 of the 
Act expressly provicfes that the Act (same as provided in s. 57 and chap IV) is 
not intended to affect ''any tiunsfer by operatmii oj iau or any trannfer ta ete- 
ention of a decree or oidei of a Coint " • 

We think, tlierelore, that tlie juilgnient ot tlie Madias Court, is nglit, and 
that consequently in the pieseiit case the sale certificate is chargeable only witli 
stamp duty on Rs 5,000 


* ^ NOTES 

[There \vfis a conflict oj decisions between the Madias and tbe Calcutta Pligh (Courts on 
the one hand and the 13oml)a> High C'onrt on the othci '•-(1882) fi ^^ad J8 (1888) JO Cal ^ 
92 , (1B84) 7 Mad , 121 , (1881) 5 Bom., 170. 

The Stamp Act 1899 has set at losi the eonliict b\ adding to soc 24 thereof this 
ej'planalion, “ lii the caseot a sale of property -iibjoef. to a mortgage or othei iiK'umbrance 
a,n> unpaid mortgage money or money chaiged togeihoi with tin- interest (if an\) due on the 
same, shall be deemed to be part of the consideration foi the sale, provided that, where pro- 
perty sub)ect to a inoitgage transfeircd to the mortgagee, he shall be entitled to dedticl 
from the diitv pavable on the transfer the .imoiint of an\ diit\ :ilread\ paid in respect of the 
mortgage ’ ^ 

Moreovei as regards the diitv to be lo\ led in the case of .i certificate ol sale of property 
.subject to .in iiicumbraiice sold by puhlfc auction, there was also a conflict of docisions — o 
Mad IH , 7 Mau. 421 , 10 Cal , 92 16 411 . 107 5 Bom 470 , IH Bom., 176. 

This was set at rest by 4c, t VI of 1894 sex- 5 which enacted that nothing in section 24 
shall apply to aii\ such certificate of sale as is mentioned in Art No 1(> (18 of the 4ct of 1899) 
and added only ' at the end of the secofid column of that A*‘ticle These alterations were 
retained in the Stamp Act of IH99 ] 
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The 8th June, 1883. 

Pbesent . * 

Sin Eichard Garth, Kt., Chief Justice, and Mr. Justice 
Macpherson. 


Kirty Chunder Mitter ....Plaintiff 

versus 

Anath Nath l)ey Defendant.'' 


Decree for partition — No yetiirn to Commission — Mortgage of share — Pu7"- 

* 

chase by a stranger of poi lion of the Lands included in the decree — 

Suit by him for partiUon. • 

A and B were the joint owners in equal bharet, of certain property. In 1BG9 H mortgaged 
hiri share io*A under a mortgage deed drawn up in the English form. Later on, m 1869, A 
brought a suit against B for partition, and in 1870 obtained a decree appointing a Commis- 
bioucr of partition and directing the [lartitioii No return was made to this Commission, and 
no actual partition come to In 1873, .1 obtiiincd a decree for an account, and for payment, 
or in default for sale of the propGrt> In 1B7B, />”s share was put up for sale, and purchased 
by C, and C was put into possession. Iii 1881. C bioi^ght a suit against *4 for partition. 
Xicld, that the decree obtained b\ A iii 1873 put an end to B s right to redeem unless ho ]^id 
the amount found due against hiid, and thercfoie at tlic time of the sale to C, B's r^^ht to re- 
deem had ceased to exist, and the piopei'ty wao no lorigoi subject to partition under the decree 
of 1870 and therefore the paitition asked for under the suit of 1881 could be granted. 

Anath Nath Dey and Monmotho Nath Day, the adopted sons of one Promotho 
Nath Dey, deceased, were the joint ownois in equal shares of certain garden 
land and premises situate in the district ot the 24:-Purgunnahs On the 12th 
March 1869, Monmotho Natli Dey mortgaged to Anath Nath Dey his undivided 
moiety in the said promises undci a deed of mortgage drawn up in accordance 
with tlic form of mortgage prevalent in England. Monmotho Nath Dey failed 
to pay tlie principal or interest due under the said moitgage, and Anath Nath, 
in the month of January 1872, instituted a suit in the High Court against him 
for the recovery of the money duo under the mortgage. 

On tlie 7th July 1873 the High Court passed a decree foj: an account, and 
directed that, if the said Monmotho Nath Dey should fail to pay what might 
be found due on such an account, tlie said mortgaged pioperty should be sold 
Monmotho Nath failed [ 93 ] to pay what was due on the finding of such 
account, and the property was therefore put up to sale, and at sucli sale the 
plaintiff in this case, one Kirty Chunder Mittor, became the purchaser for 
Ea. 31,000, and on the 10th March 1881 a regular conveyance was drawn up 
and entered into by the Eegistrar of the *High Court. * 

It appeared from the record that in 1869 a suit (subsequently to the 
mortgage) had been brought by Nath Dey and [against ‘^3 Monmotho 

Nath Dey for partition of certain properties, including tlie garden land and 
promises in question m* the suit, and that m January 1870 the High Court 

* Appeal fjom Ongiual Deoroc No 97 of 1882, againstf fcho decree of Baboo Kiisto Hohun 
Mooke?rjee, Second Subordinate Judge of the 24 Purgunjiahs, dated the Jlth January 1882. 
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passed a decree appointing Commissioners, and directing them to grant 
partition. Tt further appeared that no return was ever made to that commission, 
so that therefore no actual partition had been come to. 

On the 11th July 1881 Kirty Chunder, having previously been put into 
possessioii, brought the present suit for partition of the properties. 

The present defendant Anath Nath.Dey contended that the present suit 
would not lie, inasmuch as the suit above mentioned brought by him against 
Monmotho Nath Dev m 1869 was for the partition of the same property, and, 
moreover, that that suit was still undisposed of, inasmuch as no regular parti- 
tion liad been come to, and therefore the plaintiff purchased pendente lite. 

The Subordinate Judge found that the property in smt was the subject - 
matter of partition in the suit still pending before the High Court, and that no 
final order had been passed in such suit, and theretore under s 12 of tiie Ckvil 
Procedure Code held tliat lie had no jurisdiction to try it, and dismissed the 
plaintiff’s suit.. 

The plaintiff appealed to the High Court 

Mr. Beans (Daboo Eashehoni Ukuse and Balioo (hish Chundet Chowdhyu 
with him) for the appellants contended that s 12 was only the correlative oi 
s. 13. Section 12 jirovides, that if an issue be in course of tiial in ^ pending 
case (the lolief sought being tlio same), the Court shall not entertain another 
suit to tiy the same issue, and grant the same lelief Section L3 says, if any 
issue has been tned, it shall not lie beard over again. 

[99] Neither of these sections lefei to cases like tins, where th(uo is no 
issue between the paities, but only admitiistiation of relief on admittod iiglits 

Ls/ — Tins section (12) doe« not cover tlie whole ground coveiod by the 
doctriue^ol hs pendens Tlie bar (il any) in tins c‘ase is not undei tins section 
iiut under tlio general rule of In pendens, that a jiurchaser pendent o ht“ will l^e 
bound by the linal decree, and need not he made a paity, and the rule iis to 
cornitv of Courts which prevents one Couit taking up a matter which is being 
dealt wntli by another competent Court ovon m tlic way of administrative relief 
to partition But tlio doctrine ol /os pendens does not apply here, because thcie 
is no active piosocution ol the suit - Kinsman v Jansnian (1 H M , 617) , 
Fisher on Mortgages (3nl edn ), Vol I, j). 583, s. 962 , cf Transfer o! Projiorty 
Act, s. 52 ; and there is no want of comity because the High Court is not 
dealing with, the matter and the Eligh Couit suit has abated, and is practically 
at an end. 

2^/r/.'-rThe plaintih cannot obtain the relief he is admittedly entitled to 
in the other suit tlirough the fault of the defendant who is plaintiff' in that 
suit. 

Siy/.— T hu defendant (plaintih in the old suit) has himself caused the 
alienation to be made by a i?ale by tfie High Court, which had cognizance of the 
old suit, ainl has thus disciiarged the propel ty from the operation of the old 
suit with the assent of tlio Hi^di Court tinough whiclihe sold , he tlieiefoie 
sold it clear of the In pendens l)v his own act and cannot complain 

Aih~ -Tha> defendant in the old. suit had only the equity of redemption 
and tlie plaintiff m tlie old suit lia.d the legal estate before the old suit com- 
menced. lie has transferred this estate to the plaintiff in the suit with the 
assent of the Court, i^nd therefore cannot say that the jdaintiff* in this suit is a 
purchaser from the defendant in the old suit, and therefore to bo bound liy the 
proceedings in tlie old suit, 

5//?. -TJiere is no leiis enntestatw, and thore is nothing that tlie defendant 
can complair^ of 
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Gth . — There is not any suit pending' before the Hi^^h Court [100] except 
in name, and no mterfeionce with the lli^h Court, and piamtil'f cannot ^ot any 
relief except by this suit 

Baboo liajendi onath Boneior the Hospondent 

The Judgment of the Court (Gakth, C J., and MacphehsqN, J.) was 
delivered by 

Garth, C.J. — This suit was brought by the plaintiff tor a partition of a 
large estate of which lie jiurchasod an eight annas share in the year 1878, 
under the following circumstances — 

The estate in question was part of a much larger property situate partly 
in Calcutta, and iiartl\ imtlie JMofussil, wliicli belonged jointly to the deten- 
dant and one Monmotho ISath Dey, in equal shares. 

* By a mortgage made iii the English Lorin, dated the 12th of Marcli 1869, 
Monmotho Nath Dey mortgaged to the dclendant liis lialf share in the estate 
in question, subject to the usual pioviso tor lodeinption. 

Default having been made in pavment ot tlie inoitgagc money, a suit was 
brought in this Couit by the present defendant in the yefir 1873 against tlie 
mortgagor foi the recovery of the pimcixial sum and interest and lor other 
relief. * 

On the 7th of Juh ol tho same vear the High Couit made a decree by 
consent of the parties, hv wincli an account was to lie taken ni tlie usual way, 
to ascei tain the amount duo for principal and interest , and it was finfchci 
ordered, that if the mortgagor f*uleii to ]iciv that amount by a ceitain day, tho 
mortgaged estate should ho put up for sale hv public auction. 

Under this decree the {V'courit w'as tiken, and the sum found due to 
defendant was not ’paid l)> I lie moi tgagoi and consequent^ tlio e^^^ato was 
init up for sale hv auction, and inircfiasod liv the pie^eiit plaintiff on the 24tli 
of June 1878. 

The iilaintill li.as since obtained possession, and ho blien, on the lltli of 
July J881, brought this suit .igainst the defendant fwi’ a paitition 

The defendant’s anhW’oi vva.^, that m the veai 1869 he luought a suit ui 
this Couit, against Monmotho Nath l)e\ foi a iiarlition of all tlm jirojicities 
whicli he!(mgod to them joiiitK, ami amongst othei.s of tlie estate m ([uostion , 
that a (leciee was made in tliat [ 101 ] suit loi’ paitition on the 21st ol Januaiy 
1870 , and that a CommissioneL was apiiointed unOer that dccreo, who lias 
commenced, but only partially carried out, the partition 

The defendant, therefoie, contends that as the estate in (iiiostioii wms 
purchased by the plaintiff pending tho paititiiin proceedings, i(, is still subject 
to the foi'mer decree, and the plaintiff' has no right fo bring tins suit to obtain 
a sejwate partition of it. 

The low’er Court holds that as the deciee in tlie foimei suit dnecled this 
Xiroperty to be partitioned, and as il lias not been shown tliat the fonnei suit 
has come to an end, tlie plaintiff’s suit shoirtd be dismissed 

On appeal it has been contended that tlie low^oi Couit is wiong iqioii tlie 
giound, that as the mortgage of 1BG9 w<is made pieviouslv to Uie paitition 
suit in that year, and as by the iirocoedings in tlio mortgage suit an> intorest 
which iMonniotho Nath Doy might have had is at an emi, the pioportv m 
quejstion is no longer tho subject of the foi'iiiei suit, arid eorisoqueiitly tiicre 
IS no reason why a docr(?e for jiaitif.ion in this suit slionid not he made 

We think that there is much reason m tins contenfion VV<* have 
ascertained h> a releremje to tho rocorrls of this Court that the mortgage Viy 
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Monmotho Nath Dey to the present defendant in 1869 was made previously 
to the suit for a partition , and it therefore only remains to consider, whether, 
at the time when this suit was brought, the property m question, or any 
interest in it, was liable to be partitioned in the former suit. 

The Inprtgage of 1869 being in the English form, the legal estate in the 
property passed to the mortgagee, and all that remained to the mortgagor at 
the time when the partition suit was brought in 1869, was an equity of 
redemption or the bare right to redeem the pioperty on payment of the mort- 
gage money and interest 

It IS possible that this right, if it h«'id continued in tlie mortgagor, might 
have been made the subioct of partition in the former suit , but we consider 
by the act of the defendant iiimself that the right has long ceased to exist. 
The decree which the defendant obtained in the mortgage suit in the year 1878 
put an end to Moninotlio Nath’s light to redeem, unless he paid the amount 
[ 102 ] found tq be due on tlie day named in the decree and therefore at the 
time when the propeity was sold to the plaintiff, Monmotho Nath's interest 
ill it had ceased fco^exist It follows, therefore, that at the time when this 
suit was brought, that jaoperty was no longer subject to partition under the 
former suit, and tlie defence which the defendant ha- set up to this suit can- 
not avail him 

This lesult is cortainlv a fortunate one iii the interests of justice, because 
it cleaily appears, fi'oni tJie facts before us, that notlnng has been done in the 
former partition suit loi nlan^ years jiast and nothing moic is likely to be 
done. One out of tlie two Commissioners appointed is dead , Monmotho Nath 
himself IS dead also , and as the latter sold or squandeiod awuiy all his 
propeity bolore ho died, it seems improhahle that*any one v\ill administer to 
his estate. So that had tins defence been ailable to the defendant, the 
plaintill might have had extreme dilUcult-v in obtaining a partition of the 
property. 

A decree will ho made for a partition on the usual toims, and as the 
defendant has set up a defence which tin ns out to 1)0 unloundod, wo think tliat 
he should jiav t-ho plaintiff's costs in both Courts, but not of couise the costb 
of tlie partition 

Appeal ttliovmL 


, NOTES. 

[PARTITION DECREE-^ 

“Thi partition bemg a o>nbiniiiug enuse of action, it, ha*, bycn ^aid that, sso 

long as the pTO|)v‘tt'. is jointlv bold, the dismissal ol, or failure to carry on, the preliminary 
procceduigfi cannot bar a fiesb MU,it The pifliminaiy decree settles the rights of the parties 
at that date, but not rights acquired since that date ” . — Cnsper >>2 on Lks judtcaia (3900) 
111 Edn pp 240-241, citing, IS All , 309 , 14 Bom., 33 , 3 Bom , L. R 94 , 10 C W. N , 839.] 
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[10 Cal. 102] 

APPELLATE CIVIL. 


The <)th September, 1888 . 

Present : 

Sir Richard Garth, Knight, Chief .Idstice, and Mr. .Thstice 

MACT'HERSON 

Bussick Das Eairafiv and another Defendants 

versw, 

Preonatli Misree and another . . . . Plaintiffs ■' 

• 

Minor, Sint hy —PermtHhum of Court to yuarchan to sue — Discraium o/ 
Comt — Act XL of 1858 —C/vtl P)ocp(lure Code (Act XIV of ]H8'i), 
s. AM)- -Rum n of plaint , 

A volunteer guaidtcin has no right to .sue on behalf of a minoi , the iioeord or refusal of 
permission to sue is a matter m the diseretion of the Court 

Whore a suit is brought in violation of s 4^0 of the Code of Civil Piocedure, o» of the 
provisions of Act XL of 1858, the proper course foi a Court to imrsuc is to return the 
plaint. Ill order that the error ma> be lectihod 

[103] This was a suit brought to locover possession of a piece of land 
measuring 16 cottahs, and for wasil.it, on the ground that the land was the 
lakliira] property of the plaintiffs who wore minors, and that they had hoeu 
dispossessed therefrom by the defendants ^ 

The suit was instituted hv one Jagadamha Dabee, an adult sifter of the 
minors, who did not descnlie herself as next friend of the minor plaintiffs, but 
brought the suit as tlieii* guardian, although slio had obtained neither a certifi- 
cate undei Act XL of 1858, nor jiei mission of the Court to bring the suit. 

The defendants contended that Piounatb, one of the alleged minor plaintiffs, 
had attained maionty . that .lagadamba Dabee had no right to bring the suit, 
as she had not obtained any certificate under Act XL of 1858, and that the 
disputed lands were tlie mal lands of one Dinanatb Hasu, the pio rot mu defen- 
dant in tlie suit 

The Munsif found that the evidence disclosed that Preonath was about 
17 or 18 years old, and that he, not having attained ‘21 years, was therefore a 
minor, and held that under s, S of Act XL of 1858, Jagadamha huSd a right to 
bring the suit as the property was small, and gave the plaintiffs a ’decree. 

The defendants appealed to the Subordinate Judge, who held that in the 
case of Preonath, 18 and nob 21 was the age of niajority, but stated that the 
evidence of one Juggeshur Roy showed that Pieonath liad not completed the 
age of 18 when the suit was biought, and that therefore he was still a minor 
The evidence of Juggeshur, however,* was that “ he was about 17 or 18 
years old,” and as regards the question of the certificate he found tliat the 
Munsif had acted irregularly in allowing Jagadamha to bring She suit on behalf 
of the minors without making a formal application for permission to do so, but 
that the lower Court had given permission m its judgment on one of the grounds 

• Appeal from Appellate Decrc'c No. .576 1882, against the decree of Balioo Amirto Laf ^ 

Chatterjee, Subordinate .Tudgo of Nuddea, dated the lOth of Janii.irv 1882, aflirniing the 
decree of Baboo Bhubuii Mohuii Hoy Cliowdbry, Second IMuiisif of Bmigoiig. dated the 
27th of December 1870. 


5 CAL.— 10 
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given in s. 3 of Act XL of 1858, and therefore he held that the defendants 
contention failed, and further finding that the plaintiffs and their ancestors had 
been in possession for a considex^able timo without payment of rent to the 
zamindar, confirmed in this respect the Munsif’s decree ” 

The defendants appealed to the High Court 

[104] Baboo Uynhica Chnnv Bof^e fox the Appellants. 

Baboo Anund Gopal Pahi for the Respondents 

The Judgment of the Court (Garth, C.J., and Macpherson, J.), was 
delivered by 

Garth, C.J* — The x^laintiff describing herself as»‘ elder sister and guardian 
of the minors Preonath Misrco and Cina Churn Misree,” brought this suit to 
recover possession of certain land, the jnoperty of the minors, from which she, 
while acting as their guardian and in j)ossosuon on their account, had bflen 
dispossessed. 

The defendants, apart fioni the merits of the case, contemded that Preonath 
Misree bad attained iiiaiontv and fuitheif, that, oven if lie and his lu’othor 
were minors, the plaintiff had no right to sue on their beJialf, as she lield no 
certificate under Act Xii of 1858, and bad no [lermission from the Court to 
bring the suit. 

It certainly does not appear that anv pei’mission, such as that contem- 
plated by s. 3, Act XL of 1858, was asked foi oi given ; but the Munsif, m 
disposing of the latter ohiection, says in his ludgment ‘ Managers of small 
properties are competent to bi ing cases without obtaining a certificate , ' ' ' 

thus the plain tifi is m no wi^ deb, ivied ” 

On the other point lie Jield that i^reonath's age was 17 or 18, and that as 
21 Svas the age of rnaioiity, ho was still a minor 

The same objections were raised in appeal, and have again been urged 
before us. 

The Subordinate Judge, w’hile rightl\ holding that in the case of Preonath 
18 and not 21 years was the age of majorilv, savs “ The evidence of Juggoshur 
Roy shows that Preonath did not compli^to the age of 18 years when the suit 
was before the lower Court , that being so, the Munsif’s final decision that 
Preonath was still a minor, when the case was l)efoie him, is correct.” 

On the othcL point lie lield, that though there was urogularity m allowing 
the case to be brought without a loriisal applic.ition for permission, still the 
judgment sufficiently shoAved that pei mission was given. 

Now thg Munsif did not decide that Pieonath was a minor, in the sense 
that he i ad not completed the age*of 18 veais The [105] witness whom the 
Subordinate Judge quotes, and on whoso evidence the Munsif also relies, 
simply says *“ Preonath’s agg is 17 OI 18 vears.” How^ therefore, the Sub- 
ordinate Judge concludes, that Preonath had not completed the age of 18 years, 
is not clear. 

• 

By s, 4 " of the Majority Act (IX of 1875) a person completes that age 
at the beginning^of the IBth anniveisaiy of his birthday, when he is, as is 
commonly understood, 18 years old So that, even if the plaintiff properly 

* [Sec. 4 — In computing the ago of any person, the day on which ho was born is to be 
, included iis a whole da> , and he shall be deemed to have attain- 
Age of majority how cd majority, if he fall, within the fyrst paragraph of section 3 
computed. at the beginning of the twenty first anniversary of that day, 

and if he falls within the second paragraph of section 3, at the 
beginning of the eighteenth anmvorsai v of that dav ] 
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represented the minors, the defendants’ objection, that Preonath was not a 
minor, has not been properly determined, and the decree, assuming that it is 
one practically in favour of the minors, is bad. 

The suit is also open to olijection, on the ground that it is brought in 
disregard of the provisions of s 440 of the Procedure Code and of s 3, Act 
XL of 1858, which must be lead together. The former section enacts that 
“ every suit by a minor shall be instituted in his name by an adult person, 
who in such suit sliall be called the next friend of the minor By the latter, 
persons not holding certificates under tlio Act can only institute suits connected 
with a minor’s estate witli tlie iiennission of the Court As pointed out in the 
case of Mrinamoyi Dahia^ Jogodi^Juin Dabia (1. L R , 5 Cal., 450), this per- 
mission should, if applied for before the suit is brought, and if granted, Ire 
formally recorded. The obtaining of permission should either precede or be 
cotttemporaneous with the institution of tlio suit. 

A volunteer guardian has not, as the Munsif seems to suppose, any right 
to sue on behalf of a minor , and the giving or withholding permission is a 
matter of discretion with tlie Court It has been held in several cases, where 
suits, though really diiectod against a minor, have been hi mght against a 
person described as his relative or guardian, and who ha^not been properly 
authorized to act for him, tliat the decision will not bind the minor, who is 
not properly on the record as a party. 

The same principle would soern to ajiply in the case of a person suing in 
his own name, and without autiioiity, as guardian of a minor If the decision 
is adverse to the minor’s interests, it might not bind the minor in any future 
litigation. 

[ 106 ] That being so, it would be very iui]ust to compel a defendant to 
proceed with a suit, in which, if he succeeds, the decision would not bind his 
opponents , and it therefore* seems to follow, tliat il an objection is made in fiue 
time by the defendant that the suit has been imjiroperly hiought, that^objoction 
should be allowed. 

In this case wo consider that the Munsif was very wiong in not returning 
the plaint to the plaintiff, in order that the error might be rectified. This is 
the course which should always be taken in those cases, where the suit is 
brought in violation of s 110 of the Code, or of the piovisioris of Act XL of 
1858. 

We interfere very unwilhngK in thi;^ case, because it has been tried upon 
its merits in both the lower Courts, and there seems no reason to suppose 
that the conclusion at which they liave arrived is otherwise than correct. 

But as the question whether Preonath was a minor has not been properly 
tried m either Coiut, we feel liound to send the case back to the fifst Court for 
the trial of that question If Preonath was«a minor, the judgmeht may bo in 
favour of both the minor plaintifis If he is not a minor, the lower Court, if 
it thinks fit, may dismiss the suit as regaids Pieonath (m which case he will 
be at liborty to bring a fre.sh one), and give a decree in favour of the other 
plaintiff only The costs in this Couit and in the lower Appellate Court will 
abide the result, • 

Appeal ailoiccd and cm^e remanded. 


NOTES. 

[SUITS FOR OR ON BEHALF OF MINORS- 

Where a suit ih brought in viol.ition of s 4 40 of tho Code of Civil Protoduu' 1882 (C P C.* 
908, 0. 3^2, r 1) the proper courtifi tor the (’oiirt is to return the plaint for icetification ; 

10 Cal., 102. 
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The practice is to take the plaint off the file when the defect is apparent on the face of 
the plaint (18 Cal 189 ; 13 Bom 7) and when the fact of minority is established only after 
evidence taken on the point and it is found that the plaintiff knew of the fact of minority 
and only intended to deceive the Court, the practice according to the Bombay decisions is to 
make an order directing the plaint to be taken off the file, 13 Bom , 7. According to the Cal- 
cutta decisions the Court should pass a decree dismissing Ihr suit, 13 Cal 189. But when 
the plaintiff is found to have had no such kmm lodge or intention the Court will stay pro- 
ceedings arid allow sufficient time to enable the minoi plaintiff to bo lepresented by a next 
friend 13 Cal. 189 , 13 Bom , 7 

The absence of a certificate is not .such an irregularity as to entitle the minor, on coming 
of age to set aside the proceedings on the giound that he was not properly represented, 17 
Cal. 347---1G 1. A 195, P C 

It IS not necessary to have a certificate under the Act, if in fact he has the permission of 
the Court to sue, 12 Cal 48, 10 Cal. 134, is 7 ut by qaaidian oj mifioiU certificate niide7 

Act, XL of 1858) 

The Court should picsnmc under ordinal \ eircumstaiiccs that the permission contemplated 
bv the Act had been obtained, A \V N (1882) 23, A.W N (1881) 173, A W. N (1881) 17Sr 

In 4 0 P L R 75 it was hold that the woids ‘ an> other sufficient reason’ enable a 
rclathe cf the minor to sue without first obtaining a certificate. See also 9 All. 603:^ A W N 
1887 (189) 5 C W. N 781 , 31 Cab, 722 , 3 C B J , 29 and also 33 Cal ,'927. 

Upon this aspect of the lmsc Dr Trevelyan Mxmob, (1912, IV Kdiu p. 254) observes that 
the obsciwitions m 10 Cab, 102 must be taken in coancctU)ii with the facts of that case.] 


[local 106 ] 

APPELLATE CIVIL 
The 31st August, Ibbd 


Prksknt 

Sir Ricuard Garth, Kt., Chief Tcstice, akd Me Justice 
• Macphekson. • 

c 

Ram Coomar Ghose , . . Judgment ‘debtor 

versus 

Probunrio Coomar Sannyal and anotlioi Decree- holders. ‘ 

Cost'>~ -Practice — Costs of piuUuKj and U a u station — to Privy CoiuicaL 
Costs of punting and translation, certified b\ the Deputy Ih gistrar of the High Court, 
are a necessaiy part ol the costs of an appeal to the Pu\w Council 

The amount ot such costs is left to bo ascertained bv the High Court and is not assessed 
by the Pnvv Council Office. 

This was an apiieal from an order reiccting an a])plicdtion, asking that 
the costs of translation and iinnting, ceitilied by the [ 107 ] Deputy Registrar 
of the JLgh Couit, slioidd he disj^lowed to tlie decree-holders, inasmuch as 
they iiad i.uD lieen allowed liy the Privy Council when the case was before 
that Court on appeal 

Tlie Distiict Judge rejected the application on the ground that such costs 
were, according to the piractice of the High Couit, as shown m tlie case of 
Saroda Prasad Mulhek v. Lachnnpui Singh (9 B L R., Ap ,23. 18 W. R., 89), 
realizable in addition to the sum allowed by the Privy Council 
The judgment-debtor appealed to tho High Court. 

J3aboo Okil Chunder Sen for the Aiipellant. 

Baboo Saroda Chum Mi tier for the Respondents. 

The Judgment of ^the Court (Gauth, C J ^ and Macpherson, J.) so far 
as is necessary for the pui poses of this leport was as follows * — 

J • Appeal (mm Original Order JSo 102 uf 1883, .i gainst tho oidcr of J F Browne Kho 
Judgf' of 21-f\^rgiinuahs, dated the 3id of March 18v^3 ’ ^ 
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Garth, C.J. — We tlunk that the District Judge was right in alloAving to 
the respondents the costs ol‘ translation and punting in the High Court Those 
costs do undoubtedly form a necessary part of the costs of the appeal to the 
Privy Council , and we find that in piactice the Privy Council have been m the 
habit, when they allow the costs of an appeal, of leaving the amount to be 
ascertained by the High Court The only costs which are assessed in the 
Privy Council Office are those which aie incurred m England. 

This IS explained in the case decided by l\rr. Justice MarkBY, Saroda 
Prasad Miill/ck v. LachmijJtU Sitirfk (9 B. L B , Ap., 23 * 18 W. R., 89), which 
seems to be a direct authority in favour of the respondents. 

The appeal will be dismisbod with costs, which wo assess at two goldmohurs. 

' , Appeal dismissed. 


, NOTES. 

[PRIVY COUNCIL PRACTICE -COSTS— 

See ciJso J5 W K , ;J5G . \V U , , 25.3 , 23 VV. R , 1G3 

Ab rcg.iifis tlip dwscilJovvatiu' of tost-, ocotisuuicd Ij> tho iDtroductioii of iirolovcint inatLor, 
scf’ 11 Cal , 211,] 


[ 108 ] APPELLATE CIVIL. 


The loth Auqitst, IHHd 
Present 

Sir Richard Garth, Kt , Ciiipif Justice, Mr. Justice 
McDonell and Mr. Justice Tottenham. 


In the matter of the Petition of Ilurbuns Sahay and another 


Huihurib Sahay and anothei 
vtnns 

Thakoor Porsad ' 


Appeal — Lctins Patent, cl. 15 — Difereace of opinion betiocen 
Judges tn revieiv 

Where tw(» Judge’s of a Division Bench ha\c ooiic lined in a final decicc, the fact that 
there is a diffeienec of opnnon as 1o one point, anioiigsb others, raided in review on the judg- 
ment on which siifh final diMOc is based, im no ground for an appeal under s 1ft of the 
Letters l\itcnt 

The plaintiff biougiit this suit to recover possession of a fractional shaie 
ot a temiiorarily settled estate call(*cl Mehal Bonarpur, alleging that he had 
been dispossessed from it b^ tlie defendants, who weie tlie auctioif-purchasers 
of the lights and interests of certain otliei of tho defendants m tho* suit. 

The Couii ol First Instance gave a decision against the plaintiff. 

The plaintiff appealed to the High Court, Imt died before tho hearing, 
and hi8 widow was substituted as apjiollant on* the record. On this appeal 
the decision of tlie lowei Court was leveised 

The defendants applied foi and ohtainoil a review oi the judgment of the 
Appellate Court , on the hearing ot the leviow^ one of tho Judges was inclined 
to allow the whole case to be re- 0 ])enod, whil&t the Senior Judge thought that 
it should be limited to one point only, although both Judges agreed that tho 
Court had power either to limit the review to one point, or to re-open the 
whole case ' • • 

* Appeal under cl 15 the Letters Patiut No 1 of 1882, against the decree of 
Mr Justice MiTTEH and Mi Justuo IMACIiKAN, dated the 2nd Mareh 1882, in appeal 
from Original Decree No. 25 of 1879. 
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In dealing with one of the questions raised in the review, both Judges 
were of opinion that the share awarded to tlic plaintiff by the decree of the 9th 
May 1881 should be reduced frouj one-half to one-third ; as regards another 
point raised, Mr Justice Maclean differed fioin Mr. Justice MiTTER, and 
on this point, therefore, the judgment of the Appellate Court remained untouch- 
ed by the order on review, in accordance with s. 628 of the Civil Procedure 
Code. 

The defendants appealed under s. 15 of tbo Letters Patent 

D09] Mr. Branson and Mr. Tiotdalc for the Appellants 

Baboo Mohiny Mohun Roy and Baboo Joqesh Chttnder Roy for the 
Eespondent. 

The Judgment of the Couit* (Cahth, C J., and McDonell and Totten- 
ham, JJ.) was delivered by 

Tottenham, J. — We think tins appeal should bo dismissed with costs 
upon the preliminary ground taken l)y tlio pleader for the respondent, vis , 
that the Judges of the Division Boncli, having concurred in the final decree, no 
appeal lies under the Letteis Patent 

The fact that one of the Judges was inclined to lot the whole case he 
reopened on review, while the senior Judge thought that it should be limited to 
one point, does not entitle tlio parties to an apjioal from the order so limiting 
it ; and it appears to us that we have no authority to pronounce any opinion 
as to the correctness oi otherwise ol that older. 

Appeal dismissed. 


NOTES. 

ISee (190i) 0 Boin L R 2'30 ] 

• 

[local 109] 

PBIVY COU^^CIL 


The ISih and IHthJidy, IHbd. 

Present 

Sill B. Peacock, Sir M E. Smith, Sir R P. Collier, 
Sir K Couch and Sir \ IIorhouse. 


Suiendra Nath Banerjoe 
versa i 

The Chief Justice and Judges of the High Court 

at Fort VVilhani in Bengal 

• 

K'li a])i)eal fratn the Iligli Couit at Fort William in Boneal.i 


Contempt of CouH—Pu6LiCMtion of Ithel i cflertinq upon a Jwh/c in his 
jndicuil capacity— OffeiKC not inrliuled in Penal Code — 

Defamation— Criminal Piivedare Codit(X of IHHti), s ,5 Power 

of Courts of Kecoi d under coininon law - Jurisdiction of 
• High Court to punish .siimmui ili/. 

The High (^urU i-i the Indian Prosiduni ics .ite -.uiwiior Cimrts. of Record. The offenos 
of contempt of Court, and the power, of the High Courts to punish it. are the same in such 
&urt« as in the superior Courts iii K ngland Those jKiiycrs, *vhioh formed part -f the com- 
dXy’townr" conterrud ufon the Supreme Coutts, when they weie oatabliahed in the Presi- 

The Tiidiiia JVjial Code does ik>L providt- aetunsl, a coi.tomnt. nf Cmuti au 

puhhoatioi. a a libel out of CouH, when the Court .. not .sittoig, and neither in chapter XXI 
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“ of Defamation,” nov elsewhere [ 110 ] provide*^ for the punishment of a contempt of Court 
committed by the publication of a libel reflecting upon a Judge in his judicial capacity, or in 
reference to his oonduct in the discharge of his public duties. Because the publisher can be 
punished for ” defamation ” under the Code, it docs not follow that he cannot be punished 
summarily by the High Court for a contempt of Court lie can be so punished with fine, or 
imprisonment, or both. 

The provisions of s. 5 of the Code < f Criminal Piocedure, 1882, relating to thc'procedure 
under which ” all offences under the Indian Penal Code, ” and ” all offences under an> other 
law, ” are punished, do not include a contempt: ol the High Court committed by the publica- 
tion of a libel out of Court, when the Court is not sitting, although such contempt may 
include defamation Such a contempt is more than more defamation, and is of a different 
character. 

The jurisdiction of the High Court to commit for contempt has not been affected b> the 
Code of Criminal Procedure, 1882 , 

By the common law every Court of Uccord is the sole anfl exclusive judge of what amounts 
to a^contempt of Court 

This was a petition for special leave to appeal from an order of the High 
Court, dated the 5th May 1BR3, ’whereby the petitioner, who was the editor 
and pi’oprietor of a weekly newspaper pnbhslied in Calcutta, find called the 
Bengalee, was sentenced to a term of imprisonment for two months in the 
Presidency Jail, for a contempt of Gouit. * 

The alleged contempt of Court was contained in the following article, 
which appeared in the Bengalee on the 28th April 1883 

“ The Judges of the High Couit have hitherto commanded the universal 
respect of the community Of course, tliey have often erred and have often 
grievously failed in the performance of their duties , hut their errors have 
hardly ever been due to impulsueiiess or to tlie neglect of the commonest con- 
sideiations of jirudence or decency We have now, however, amongst us a Judge 
who, if he does not actually recall to mind the days of Jeffieys and Scro jgs, 
has certainly done enough within the short time tl nit ho has filled ^he High 
Court Bench to show liow unworthy he is of his high ofiico, and how by nature 
be is unfitted to maintain those traditions of dignity, winch are inseparable 
from the office of the J udge of the highcist Court in the land From time to time 
we have in these columns adverted to the proceedings of [111] Mr Justice 
NuKlllS, but the climax has now been reached, and we venture to call attention 
to the facts, as they have been reported in the columns of a contemporary. The 
Brahmo Public Opinion is our authority, and the facts stated are as follows; — 

Mr. Justice NoRlUS is determined to set the Hughli on fire The last 
act of ziihburdiisti on his Lordship’s part was the bringing of a Salgram (a 
stone idol) into Court for identification. There have been very many cases 
both in the late Supreme Court and tlie present High Court of Calcutta regard 
ing the custody of Hindu idols, but the presi^ling deity of a Hindu household 
has never before this had tlio lionour of being dragged into Court Our Cal- 
cutta Daniel looked at the idol, and said it could not be a hundred years old 
So Mr. Justice NoRUIS is not only versed inlaw and medicine, but is also a 
connoisseur of Hindu idols. It is difficult to say what he is not. Whether 
the orthodox Hindus of Calcutta will tamely submit to their family idols being 
dragged into Court is a matter for them to decide, but it does seem to us that 
some public stejis should be taken to put a quietus to the wildieccentncities of 
this young and raw dispenser of justice.’ ” 

On the 3rd May the jpetitioner, (together with one Eaincoomar Dey, the 
printer and publisher of the Bengalee), was served with a rule calling upon him 
to show cause on May •4th why he should not be committed to jirison, or 
otherwise dealt with according to law foi contempt of Court, in his having 
published the above article, containing contemptuous and defamatory matters 
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concerning Mr. Justice NORHis. This rule was issued on affidavits, of which 
the petitioner obtained copies in the afternoon of the same day (May 3rd). 

In reply to these affidavits, the affidavits of Baincoomar Dey and Surendra 
Nath Banerjee were produced m the High Court. The affidavit of Bamcoomar 
Dey stat.ed that he had no concern with any matter wliich appeared in the 
paper, nor an>' power to prevent any mattei appearing therein , that he was 
imperfectly acquainted witli the Mnghsh language, and though able to set up 
works in Englisli, he did not readilv understand the sense and meaning of 
what he composed and sot up . that he had no knowledge that the article in 
question contained CU2] anv contemptuous or defamatory matter , and so far 
as he had any hand in its publication, he expressed his legret that any such 
matter should have appeared iii the paper of which he was printer and ijub- 
lisJier, and submitted himself to the favouraiile consideration of the Court,^ 

Tlie affidavit of fSui'endia Nath Jhxner]co was as follows — 

“I, Smepdra Natli Hanoijoe, of No 33, Neogee Pookur East Lane m ^ 
the Town of Calcutta, at pieseiit residing at Moniiampoor in the district ot ' 
the 24-Pergunnahs, inhalutant solemnly .itlivui and say as follows — - 

“ 1st — That on Thursda\, the 3rd da\ of May instant, 1 was sjjrved with 
a rule issued by this Honouiahle Com t in this matter on tlie day previous, 
calling upon tlie above-named Fiamcoomai Dev, as tiie printei and puVibsher, 
and myself as the editoi of the periodical uork, the Uriufuler, to show cause 
before this Honourable Couit on Fiidiu, the 4th day ol May instant, at the 
sitting of the Court, whv vvt* should not he committed, or otheivvise ilealt wnth 
according to law, for contempt of Court illoged to have been cfunimtted bv us 
in having unlawful]\ pulihshed a ceitaiii aiticlo in the said peiiodical work, the 
B(ftiqalee, of the 28tli day of hist, eontairiinl^ certain contomptuoii'^ and 

defamatdrv matters of and concerning the Tlon’hlo JoEiX FRrjEM\N NoulilS, 
one of the Judges of thia ITononrahle Coiiit 

“ 2ml — Tliat, upon being solved with Mie said lulo, I bespoke and there- 
after obtained office copies of the gi’ouniis upon which the said rule is based, 
wdiich grounds I have penised 

Snl. — That! admit that, is stated in the affidavit of Mr. Henry 
Adaiyis Adkni, Officiating Sohcitoi to the Covornmonb of India, the ahovenattied 
Bamcoomar De>^ is the punter .iiid puhlishei of the said periodical work, tlio 
Bengalee, and I am the proprietor and editoi thereof 

“ 4rfi ~ That the said poiiodical work is made u^j entirely under rny 
superin tendance, and that the said Hamcooinai Dev, who is bub indifferently 
acquaintof! with the English language has no authority over any editorial 
matter appeal ing in the said periodical v\ oik, and further he could not, if lie 
wished so to do, prevent any aiticle oi par.igrapli appearing therein. 

“ ryth . — That the issue of the said jieiiodical work of the said [1133 28th 
day of April 1883 was made up aad puhlisfiod entirely on my responsibility, 
and to the best of niy knowledge, infonnation and belief, the said Bamcoomar 
Dey did not rosi^l anything contained therein m the editorial columns before the 
publication thereof. 

Gth — I further say that, except as an honoiu'able and learned Judge of 
this Honourable Court, F have no knowledge x\’hatsoover of the said Hon’ble 
pIoHjS FhkeMAN Norris, and that m writing and puVilishing what I did in 
connexion with his Lordsliip, T acted entnolv bond fide, and, as I believed, in 
the interests of the public good 
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Tth , — ^That there appeared in the said issue of the 28th day of April 1883 
two paragraphs in connection with the said Hon’ble John Fkeeman Norris, 
one at page 194 under the heading of “ News and Notes ” of Tuesday, the 24th 
day of April 1883, and the other at page 199 amongst the Editorial notes. The 
said two paragraphs are as follows. [Here followed the above paragraph, 
on which the rule was issued, and another paragraph, relating to ‘different 
matter, but also reflecting upon the conduct of Mr. JUSTICE NORRis.] 

8th. — That the Jhahmo Pahlic Opinion referred to in the said paragraph 
is a periodical work published in Calcutta every Thursday, and is believed hv 
the public, and I believe it, to he under tlio editorship of a gentleman ]mictising 
as an attorney of this Honourable Court. 

“ ^th . — That the matter of complaint made in the said first paragraph 
apijeared m the said Brahmo Public Opinion, to the best of my knowledge, 
information, and belief, in its issue of Thiirsdav, tJie 19th day of April 1883, and 
no contradiction thereof, nor any explanation tliereof, appeared either in the 
said Brahmo Public Opinion, or, to the liest of my knowledge, njforrnatiou and 
belief in any other newspaper 

“ 10^/i.— That the matter of complaint made in the said second ])aragrai>h 
appeared in tlie said Brahmo Public Opinion in its issue of the 26th day of 
April 1883, and no explanation or contradiction thereof appeared in that jiaper, 
or in any other newspaper, liefore the publication of tlie said issue of the said 
periodical woik. 

[114] ' 'ilth — That 1 honestly believed the statements in the said I»Va/imo 
Public Opinion to bo tiue, and the par.igraphs aforesaid which were both wiitten 
by me, were so written under such belief and under a sense of public duty that 
conduct, such as was imputed to the said Hon’ble JOHN FREEMAN NoURIS, 
should 1)0 brought to the ndlice of the public and censured ^ • 

“ 12^//. — That fiom the affidavits of Mr William Koheit Fink, the Assist- 
ant Registrar, and the Officiating Chief Clerk of tins Honourable Comt, and of 
Baboo Baneyniadhul) Mookerjee, one of the Interpreters of this Honourable 
Court, the truth of which J entirely and unhesitatingly accept, J now find that 
the statements contained in the said Brahmo Public Opinion i elating to the 
production of the said Salgram in Couit were inaccurate and misleading, and 
that the said Hon’hlo JOHN FREEMAN NOKRIS, instead of acting in n ziibbiadusti 
manner as alleged, acted under pressure from the parties, who are both Hindus, 
apparently against his own inclination 

“ Vdth . — That 1 have received contradictory statements witli regard to the 
btatoments contained in the said first iiaiagrapli, somc^ asseiting Irliat they are 
inaccurate and misleading, others maintaining the contrarv . and I have not 
been able to ascertain which of these contradictorv statements represent the 
truth. 

“ 14^^i. —I say most emphaticallv, that if 1 had known, or had any reason 
to believe, that the statements of the Biahnio Public Opinion aforesaid were in 
any respect inaccurate, I wpuld not have made the observations I have, and I 
am truly sorry that I was misled into making them, and I witlidraw them 
unreservedly ; but I repeat that ray observations were made})«rfoctlv bond fide, 
and without any motive of any description whatsoever other than the motive 
to promote public good. 

15^/i. — That the circmnstances of Britisii India are such, that this 
Honourable Court and the other High Courts in the other Presidencies ai e looked* 
upon, and I believe justly looked upon, as the staunchest, the most upright 
and the most impartial upholders of the just rights and privileges of all sections 
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of the community, and any action on the part of any Honourable and learned 
Judge of these Honourable Courts tending to show the least disiegard of such 
rights and privileges is viewed with Dl5] great alarm by the community, and I 
conceive that it is the duty of all journalists to maintain that no such disregard 
is shown. 

“ IGth , — That I express ray deep regret at having unwittingly endeavoured 
to cast an undeserved slur upon the said Ilon’hle John Freeman Norris, and I 
place myself unreservedly in theliands of this Flonoiuable Court, being satisfied 
that the apology whicli is horeinbefore contained is, imdor the circumstances, 
due from me to the said Hon’ble John FiiEE^.MAN Norris and this Honourable 
Court, and I further submit myself to tlie favouralilo and indulgent considera- 
tion of this Honourable Court ' 

“ 17/J/-. — -That 1 am advised that this Honourable Court has no jurisdiction 
to issue the said rule, oi to deal witli me oi tlie said Kamcoomar Do\ 
summarily; but the (piestion, 1 am also advised, one of extreme difiiculty, 
and I know it bo one of groat public nnpt)! t nice, ami one which will require 
much time and attention to he .lealt witli as, in my judgment, it should be 
dealt with. c 

l&th . — Tliat the said lule was sei ved upon me at fialf-past eleven 
o’clock, and I received the said grounds at anoiiL .i quarter afier 2 P M , and 
though my attorney and J ha\o made onr best endeavouis to secure the 
services of counsel learned in the law to apjieai foi rue and aigue the said 
question,^ have not succeeded in getting one piep.ired to do so this morning, 
and 1 hurnhly pray that tune he granted to me sufiicient to enable me to 
have the said question aiguea , ami I make this i>iayoi entire! \ subject to the 
apology which L have inide and without in any way detracting from or 
weikerung the same in any partieulai whatever.” • 

On tTie 4th May the rule caino on lor hearing before tlie Cluef Justice 
and foui Judges of the High Couit (GARTH, C T , MlTTKR, J , Cltnninhh \M, 

J. , McDonell, j , and Norris, J ) 

Ml, Bimnerjf'f* appeared to shoNV CMU.‘>e , and after reading tlie poition of 
tlie affidavits containing the ai)olog\ foi having inseitod tlie article, stated 
that he was not piepared to support tlie pia\ei for an adjournment contained 
in the 18th paragraph of the afiidavit of the petitionoi , that oven if that 
prayer wcio granted, he would not he in a position to argue the (piestion of 
the jurisdiction of the Couit , and that if lu» were m a position to aigue it, lie 
would not do so 

[ 116 ] iChe Court on the next day (Ma^ oth) delivered the following 
Judgments pn tlie matter , — 

Gartn, C.J. (Cunntncutam, TVIcDonell anrl Norris, JJ , concurring). 
— Baboo Surendra Nath Baner"|oe, you have been guilty of a gross contempt 
of this Court m publishing in the liciiqaJca Newspaper, of winch you are tlie 
editor, the article which is the subject oi thi-i lule 

We understand from your counsel, Mi. Ikmuerfae, that wdiatevor your 
original intention may have been, von now admit tliat you have been guilty 
of such contempt, and you have submitted what professes to he an apology to 
the Court in the affidavit which was read yesterday by your counsel. 

You ha\e certainly acted wiselv in not ai tempting to justify an act which 
you must be well aware is wholly unjustifiablfe , and your counsel has also 
•exorcised a wise discretion m not insisting upon a point which we observe is 
suggested in vouv affidavit, that this Court had no power to institute these 
proceedings. 
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It is impossible that any reasonable man who is acquainted with the real 
truth of tho matter, can lead the article m question which you admit to have 
been composed and published hv youisell, without seeing that it is a most 
scandalous and wholly indefensible attack upon Mr. JUSTICE Noeeis, 

You begin tlie article by accusing that learned Judge of neglecting in the 
discharge of his judicial duties tiie coiiiinonest consideration of prudence and 
decency , you go on to compare him with two of the most notoriously 
uniightoous Judges that ever disgraced' tho Hnglish Bench , and you denounce 
him to the Indian public as utterly unworthy of his high office, and unfitted 
by nature to maintain those traditions of dignity, which are inseparabl (3 iioiii 
the position of a High Court Judge As a climax to those accusations, you 
quote the following passage Ironi the Bhilwiai PuhUc Opinion, reflecting iqion 
the learned Judge’s conduct in a particulai cause, which was tlien, and 
is flow, jiending in this Court “ Mi Justice Noeris is determined to set 
the Hugh on lire The last act of zuhbcKtusti on his Loidship’s part was 
the bringing of a Salgrain (a sfconti idol) into Court for identification. TJiere 
have been very inan> cases both in the Hujireme Court, and the present 
High Court of Calcutta, I’cgarding the custody of rn7] Hindu idols, but 
tho presiding deity ol a llimlu household has ne\er before this had the 
honour of being dragged into Couit Our Calcuttta Daniel looked at the idol, 
and said it could not lie a hundred \oars old So Mi JUSTICE NoEEIS is not 
only \eised in law and inedicino, but is also a counoissem of Hindu idols It 
is difficult to say wliat ho is not Whethoi the orthodox Hindus erf Calcutta 
will tamely submit to tliou familv idols being diagged into Court is a matter 
for thorn to decide, but it does soom to us that some public steps should bo 
taken to put a quietus to tlie wild eccentricities of this young and raw dis- 
penser of Justice ” 

lljion the basis of tJuit statement m the lhakmo Public Opinion, witffout 
informing youiself whotbei it was true oi false, and without ever making 
enquiry into tlie cii cimistances of the case, you pioceed recklessly to comment 
upon the conduct ol the Judge and to hold him up to jiublic execration in the 
following langiiagcj — 

“ What are wo to think oi a Judge, who is so ignorant of the people, and 
so disrespectful to tiien most cherished convictions, as to diag into Court 
and then to inspect an object of worshiji, whicli onh lhahrmns are allowed 
to approach, attov having puiilied theniseives accoiding to the forms of their 
religion ? Will the Coveninient of India take no mb ice of such a proceeding ? 
The leligious feelings of tlie jicople have always been an olgecb of tender caie 
with the Supreme Goveinment. Here, howevei, wo have a Judge who, in tlie 
name of Justice, sets those feelings at defiance, and commits wffiat amounts 
to an act of sacnlege in tliO estimation of pious Hindus. Wo vontuK* to call 
the attention of the (jovcrrmiont to the facts liere stated, and we have no 
doubt duo iiotico will be taken of tlie conduct of the Judge ” 

so fai from there being the least foundation for tins tissue of abuse, 
it ajipears from the affidavits ujion whicli this rule was issued (which are now 
admitted by yourself to be perfectly convict) that the account given in tho 
Brahma Public Opinion and your owm comments uiion it, wore wiioDv without 
foundation. • 

The truth of tlie matter was this In a case which was tried heforo the 
learned Judge, a question arose as to tlie identity ol a certain thiikoor or idol. 
]t was necessary for the jiurposo of determining that question to ascertain 
whether a particular C118] tliakoor, winch was then m tho cuhtodv of ond 
Bfiuttock Nath Pundit in the Buna Bazaar, was tho family thakoor of certain 
parties to tlie suit. 
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For the purpose of deteruiiniag that question, it was suggested by the 
counsel Ibn both sides that the thakoor should be brought into Court for the 
purpose of identification. 

Mr. Justice NoBRIS hesitated to take that course, until he had enquired 
from the attorneys on either side, who were Hindus, whether there would bo 
any objection to it Their answer was that there would be none. His Lord- 
ship then further enquired from a person named Gouree Kant Burmiin who 
^ was in Court, and who was an agent of the plaintiff’, whether he saw any 
objection, and his answer was, that the idol could not be brought into the 
Court itself, on account of tlie coir matting, witli whicli the floor was covered, l)ut 
that it might be brought without objection into the corridor. 

The learned Judge then, in ordei* to satisfy himself still further, sent for 
the Court interpreter, Baboo ]3animadliub Mookerjee, who is an officer of great 
experience and a high caste Biahmin, and made the same enquiry of him 
He asked whether the thakooi was a Salgram, and finding that it was, made 
the same answer as Gouree Kant, namel>, that it could not be brought into 
Court on account of the matting, hut tiiat it might with jierfect proiinetv bo 
brought into the cdnidoi. 

Upon this lus Lordship granted the apiilicatioii, and ‘A siibpania daces tecum 
was issued to Bhiittock Nath Pundit to produce the thakoor the same day, and 
in order to ensure the orders of the Court being projierly carried out, it was 
further omered tliat the Interpreter himself should proceed with the officer to 
Bhuttock Nath Pundit’s hous< , who was himself a Brahmin, and should see 

♦ to the proper conveyance of the thakoor to the Court. 

We have then the affidavit of B.'iiiimadhub Mgokerjoe liimself, who, after 
oonnrmiiif tJie above facts, inloims us that m obedience to the order of tlie 
Court, the thakoor as duly conveved into the corridoi by himself and the 
Pundit, and the learned Judge, attended In counsel on both sides and the 
attorneys, left the Court and wont into the corndoi' for the purpose of inspect- 
ing it 

It seems, therefore, impossible foi au> one, however strict his [119J 
religious views on sucli subjects may be, to say that Mr. JUSTICE NoBBIS 
did not take tfie utmost jiams, in the hist place, to ascertain wliether the thakooi 
ought to 1)0 brought to llic Court at all, and m the next place to provide that 
it should be brought tliere witli all due resiiect and jiropriety 

It mav be perfectly true tliat European Judges, and more esjiecially Barrister 
Judges, arc often imperfocly acquainted witli tho religious views and feelings, 
of the Hindu community, and the utmost tiiey can do, when occasion arises, 
is to consult those wIjo are best informed ujion the subject, and to bo guided b\ 
their advice 

But wo now understand from your own affidavit, as well as from your 
counsel, Mr. Ihnnerjec, that you adfnit tliat the learned Judge did everything 
in his powei to ascertain the truth of the matter, and to avoid giving the least 
offence to tVie ieli|,nous feelings of your countrymen. 

It therefore, only leinaiiis for us to consider what punishment we ought to 
inflict upon vou 

• It is, indeed, a very lamentable thing, and I tinist that your own country- 
men wall also be of that opinion, to find a gentleman of your iiosition and attain- 
ments, wdio was once a member of the Covenanted Civil Service, and is now an 
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Honorary Magistrate of this city, making use of his influence as a newspaper 
editor to vilify and bring into public contempt, without any justiticatiofi w^hat- 
ever, a Judge of the High Court. 

If the offence had been commuted by any young inexperienced man of no 
education or knowledge of the world, or by a person in the position of Eamcoo- 
mar Dey, who stands beside you, we might ascribe it, in some degree *at least, 
to ignorance or want of consj deration , But you have had great educational 
advantages. You know, or should know as well as anv one, the duties and 
responsibilities of gentlemen connected with tlie Press You profess in your 
affidavit to ,iustify your offonco by imtting foiward as the basis of your false 
charges against Mr. Justice Nouhls, a statement in the Brahnw Pubbe Opinion 
which you say you believ^od to ho true, and uiion whicli you considered yourself 
at liberty to enlarge and coninient wntli extreme severity 

•[120] Moreover, whilst \ou pi’olcss to admit that your charges were 
totally false and imtounded, and made witliout any sort of enquiry on vour 
part, you still maintain that you made thorn “ in j^erfect good faith, and in the 
interests of the public good.” 

Furtlierrnore, you have made mention m your aliidavit ®f anothei article, 
extracted from the Bmkino Public Opinion, wdiich is also appaientlv intended 
to reflect upon Mr rltiSTlCE Noiiuis, and the suliiect of v\hich has nothing to do 
witli the present proceeding Your counsel, though invited to do so, lias wholly 
failed to explain to the satisfaction of tlio Comt wliv nliat article was inserted. 
<\.nd >ou must have known poifectlv velltliat the atiida\its’, upon v^iicli the 
rule was issued, were not directed to the subject of that article 

Tliese matters in your affidavit, so lar from extenuating youi offence, 
appear to the Court to be an aggiavation ot it. 

The Judges are at a lossYo understand bow a libel so gross could possilfly 
have been inserted in youri)ai)er “ in (food faith and they find great rlilhculty 
in believing tliat a gentloinan of vour odncalion, and a newspaper editor, could 
be so utterly ignorant of tiie l.nv oi libel as to supjioso that >oii wovg at hliorty 
to publish these attacks upon 'the conduct and chai actor of a High Court 
Judge, merely because you found tlioni, tliough in a less viiulorit I'oim, in 
another native newspapei . 

The Court is quite willing to make some allowance for your affidavit 
having been drawn, as your counsel informed us was the case, m a liurry, and 
without consideration J3iit tliey cannot look upon it for the reasons which I 
have just mentioned, as any extenuation of vour offence 

We feel that it is alisoJiitely necessav> to vindicate and mamtam tlie 
aiitfiority of the Court, and to guaid agamsi the repetition of the gwive offence 
which you have committed, by imposing upon* you, (not a line, which in youi 
case would be a mere nominal jienalty), but such a substantial punishment as 
may serve as a wholesome warning to vourself and others. 

The Court’s order is, tliat you be imprisoned on the civil side of the Piesi- 
dency Jail for the space of tw'o months. « 

[121] The majority of the Court regret, that in determining theawaid of 
punisliment, my brother Mitteh’s views should not be in accordance w itJi thoirs. 
We are, of course, fully aw^arc of the precedents to which that learned Judge 
refers , but in the first place, we think the facts of those cases are veiv diff e- 
rent from the present, and in th'e next place we And ample precedent in Eng- 
land m cases of gross libel, where a more severe punishment has been awarded. • 

We fail to see, why poi\->ons charged wuth contempt of Couit for libtd m a 
proceeding of this nature, should be subjected to a less severe inunshment, 
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than if the proceeding had been by criminal information, or by the more 
ordinarjr process at the criminal sessions. 

Had your affidavit disclosed a more honest and candid avowal of your 
guilt, without making mention of those matters, which the Court cannot find 
to have been introduced for any useful purpose, oi from any proper motive, 
they might have considered it sufficient for the ends oi justice to have visited 
you witli a more lenient pumsJiinent. 

Ramcoomar Dey, you have also been guilty of a contempt of this Court 
for having been tiie means, as the printer and puhlis hei‘ of the BanqaLae news- 
paper, of circulating the article in question 

We are, of course, by no means piopaied to say that as a rule the printer 
and pulilishor of a newspaper is not fullv losponsible. both civilly and criminal- 
ly, for everything that is inserted in that pajier. ilnt wc find in this inst^fcince, 
not onlv from your owm affidavit, but lioiu that ol Baboo 8urendra Nath 
Banerjee, vvho has very projicilv done his be.-^t to protec't \ou, that you know 
the English language very imperfectly, and that ^ou liave evidently been the 
more instrument ol the editor, under whoso orders voii acted. 

We, thoiefore, think that you may with pioprietx he discharged 
MittdF, J. — t concur m the iindmg that both Kamcoomai Dey and Suren- 
dra Nath Banerjee are guilty of contempt ol Couit But alter giving my^ best 
consideration to the question oi the puiiisimionl. Linit should be indicted, 1 am 
unable to agree m the view of the majority of the Com’fc Theie hav^o ijeen 
in this [ 122 ] Court two cases oi a similai uatuie since its establishment. One 
is In the meUtet of Pifraid (1 Hyde, 79) Tlie other case is not reported in any 
authorized icport, but is well known as T(ti/lei\s cahe Jn boili those cases at 
the first hearing the jiorsons charged with eoritom]>t did not admit their guilt 
The inattei was discussed fully, and after the Coin^t had jaonounced its decision 
that the^Y were guilty, suitable aiiologies weie made 

In the case before us, the peisons cliargod with contempt have at once 
admitted their guilt, and have expressed tiv'ir doe)) regret at having unwitting- 
ly cast an undeserved slut ujion a learned Judge ol this Court 

In the lirst-mentioned case, Sii J3ak\1]S ITacock, G J , in delivering the 
judgment said “ Although the maiorit\ ol ihe Judges were of opinion that 
both these gentlemen,” i c , the persons chaiged vvith contempt, “ have acted m 
contempt ol Coiiit, they ciicl not wish to\isU. tiieoflence with any punishment, 
the Couit Aould he content with an ai^dogy, nor need the apology bo an abject 
one, hut simply sucli as would convcN the evpressiun ol then sorrow at having 
committed that winch fciie Court con&idcied to ho oonioinpt ” Jn accordance 
with this q;<prossion of opinion a suitable apology was made, and no punishment 
was iiitiictQd 

In tii'j '^ther case the senttflicc ol tlio Cfmil w.is that Mr. Taylcr should 
stand committed for one month to the ci\il sulo o) the L’lesidoncy Jail, and 
that lie should pay a tine ol Es. r500, and that he should be furthed imprisoned 
till the line was paid 

There Sir JHhnes Peacock, 0 J , referring to an aiiologv which had been 
published by Mr. Tayler before tlrts sentoneo was passed, said 

“ 11 you think lit to add to the apology which you have ah end v published, 
(and it is for yt)u to decide whether you can conscientiuusU do so or not), the 
Court is willing to mitigate the sentence If after what you ha\e heard, you 
state that, upon rclieetion you find that the cliarges which you made against 
Mr, Justice DwAliK^NATH Mjttek were unwarranted and wholly without 
foimdation, and that you are sorry for liaving made them, you may do so, and 
you may Jidd, if you wish it, cither that you did not intend to cast 
any relle^'f.iun upon any of the other Judges, or that tiie retiec-[l233tion 
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oast was unfounded, and if you publish that apology in tlie Englishman 
you may apply on Monday, the 3rd of May next, for your discharge on 
payment of the tine.” 

This sentence was passed on Saturday, the 24th April 1869, and on the 
27th April following Mr. Tayler, having made a suitable apology, ^vas released, 
the remaining term of his imprisonment having been remitted 

J have gone into these details, because it seems to me that in determining 
the amount of punisliment to bo indicted on Surendra Nath Baneijeo, we 
should take thes(3 cases as oui guide The complexion of guilt in the case of 
Mr. Tayler is certainly not of a lighter cliaracter than that of Surendra Nath 
Banerjee. 

On the question of punishment, theiefore,’ 1 should have been inclined to 
adopt tlie course wliich was adojited m these cases 

From this sentence Surendra Nath Banerjee preferred a petition to Her 
Majestv m Council for special leave to appeal. 

T}i (3 petition, after setting out the facts, and the articles complained of, 
and referring to the matters stated m Ins aflidavit as above sot out, continued — 
“That your ])elitiouer immediately on learning from The allidavits tlie 
facts tlieiein stated, detei mined to ex])ress fully and unreMervedly his sincere 
regret at having tlnongh ignouince of the said facts written the) article in the 
Itengider^ and in accordance with such determination, the affidavit filed by him 
in answer to the said lule, a ccqix wheie(3f is appended to the memorial herein- 
after referred to, and lieieto annexed, altei setting forth the facts and 
circumstances stated, and exoiKuating Kamcooiriai J)e\ from all responsibility 
for the article, winch your [letitioner admitted was composed by liimself, and 
published on his own and s()lo lesponsihility, stated, tliat he found from the 
affidavits, tlie tiuth of whicli he entiroU and anhesitatir-gly accepted, ^that tie 
statements contained in the JhdJimn Pahlic Opinion wcu'o inaccurate and 
misleading, and that the said Mi Justice NOKUIS, instead of acting in a 
zuhbeuhisti (violent) manner, as alleged, had acted under pressure from the 
parties to tlie said proceeding, who were iioth Hindus, and that had he known, 
or had lie had anv reason to believe that the statements ot the IJiahvio Public 
0/;/!/ urn respecting the said ^Ir Justice Ni)RHlS were many resjiect mac-[124] 
curate, he wmuld not have made oi pulilished llie observations lespecting that 
learned Judge wdiich he did, and that lie was truly sorry he had been misled 
into making them ” The petition, aftei setting forth matters to show that there 
had been no waiver ori liis part of tlie iiomt of uirisdiction, inasmuch as his 
advocate liad said wliat he did, “ not under your petitioner's instructions or by 
his authority ” further stated that “ vom jjetitionei is advised tlmt, even if 
there had been any waiver bv his counsel ot wur petitioner’s right to question 
the jurisdiction of the High Couit to proceed against Inin in a siimmaiy way, 
as for contempt of Court, by leason of Ins publication of the aforesaid article, 
such waiver does not, nor can affect vour petitioner, or confer a imisdiction 
upon the said Court, winch it did not by law possess 

After setting forth the facts of the judgntent and sentence upon him, and 
that he was advised that such sentence was passed without jurisdiction, he 
went on to state — * 

“ That your petitioner upon being so sentenced and imprisoned piepared 
and presented to His Excellency the Viceroy a memorial (a copy of w’hich was 
annexed to the petition) “ praying His Excellency in 0»uiicil to foi wuird the 
same to your most Gracious Majestv in older that your IMajesty rmglit, if 
graciously pleased so to do, refer tlio said memoiial to the Judicial Committee 
of your Majesty’s Privy Council undei the provisions of the 3 and 4 Will. 
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IV. c. 41, s. 4 for Hearing and consideration, and that your Majesty might 
also be graciously pleased to suspend the operation of the sentence passed upon 
your petitioner pending the hearing and consideration of the said memorial by 
their Ijordships of the Judicial Committee, should your Majesty be pleased to 
refer the matter of the memorial to them " 

This memorial had (the petition stated) been forwarded to the Secretary 
of State for India in Council 

On the bearing of this iictition, - 

Ml. 1\ II. Couu(\ Q C, (with whom was Mr J T. Woolrojffe) appeared 
for the petitioner — The jiuhJication of this article did not tend directly to 
obstruct the course of justice in the determination of the then pending suit, nor 
was it a contempt committed in* view of the Court. Althougli it affected the 
administration of C12U justice generally, li was not aimed at interference 
with the decision in a suit, but was a libel on a Judge in his judicial capacity 
in reference to his conihict at a trial The question of jurisdiction might he 
thus stated . {n) whetlier in an Indian Court, winch was a Court of Kecord, 
summary proceedings for contempt \^elethe authorized course in the case of a 
libel, out of Court, on a Judge in his judicial capacity m leference to his 
conduct at a triar,(/jj whutiier such proceedings were now authorized, legard 
being had to the terms of the [ndian Codes, viz , the Indian Penal Code and 
the Code of Criminnl Procedure. 

Whatever might have been the powers of the Supreme Court to pimibli 
for a contempt in or out of Court, the only legal mode m which the High Couit 
could punish such an ac't as that ol the petitioner was by enforcing an appro- 
priate section of the Indian Penal Code, upon proceedings taken according 
to the Code of CiimiJial Procedure, 1882 Viewed as a contempt this act was 
of the class of criminal contempts which, as oxjilained in \VelU'slcy*s c((.se (2 E. 
a^d M.,^639), and h le Vollaul (1j. R , 2 P (3, *106), were in the nature of 
offenses That there were piovisions in chapters X and XI of the Indian 
Penal Code directed against contempts of the lawful authority of public 
servants, and against offences against iiuhlie justice, affected the question 
whether the summary powers exercised at common law for tlie protection 
of Courts had remamed in force , although insults and interruptions to a 
public servant sitting in any stage of a judicial pioceeding, provided for 
in s. 228, Indian Penal Code, woio restricted to such acts done in Court. 
Other profusions of tlio Indian Penal Code, viz , those of chajiter XXI (of 
Defamation) would meet this case viewed as a libel To these considera- 
tions must be added the apparent intontion of the Code of Criminal Procedure, 
1882. 

The Statute 13, Geo. III., c, 03, which authorized the issue of the Letters 
Patent o*' 1774, in s 13, emp»v/ered the Court of which it authorized the 
establishment, “ to do all such things as shall be found necessary for the 
administration of justice, and the due execution of all or any of the powers 
which by the said Charter may be granted and committed to the said 
Court." The same section enacted that “ the Conit shall, at all times, be a 
[128] Court of Eecord.” The Letters Patent of 1774 declared, in s. 4, that 
“the Chief Justice and Puisne Justices of tlie Supreme Court should have such 
jurisdiction afld authority as the Justices of the Court of King’s Bench had, 
and might lawfully exorcise in that part of Great Britain called England by 
the common law thereof ’’ This conferred the ordinary jurisdiction, which 
alike on the Plea, Equity, and Crown sides, as well as the Admiralty and 
Ecclesiastical jurisdictions, were separately conferred But neither in the 
Statute, nor in the Charter, was there any general clause declaring the general 
powers of the English Courts to belong to the Supreme Court [SiR 
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R. Couch observed that the practice of issuing the writ of habeas corpus had 
been referred to this authority.] The exercise of that power was within the 
words to do all such things as might be necessary. And it might be noticed that 
Act X of 1882 provided for the issue of the habeas corpus. The summary 
process for contempt could hardly be put on the same ground after the legisla- 
tion that had taken place. 

The powers of the Supreme Court had not been quite co-extensive with 
those of the superior Courts in England. The learned counsel referred to th^ 
issue of the writ of ^nandamns from the Queen's Bench also to the judgment 
of OOCKBURN, L., C. J., in The Queen v Lefroy (L. B., 8 Q B , 134), \\}io said 
that the superior Courts at Westminster wer«? originally all divisions of the 
atda regia. There had been no ofhce in the Supreme Court directly corre- 
sponding to that of the Master of the Crown Office, and it had been doubted 
how far the ex-oftic'fo powers of the Advocate-GeneraJ extended in obtaining 
leave to file criminal informations 

He did not allege, having regard to Macdeiviott v. The Justices of British 
Guiana (5 Moore’s P C. N S , 46G), and other cases, that no Courts of 
Record other than the High Courts of Justice in England could exercise 
power to commit for contempt But if these powders belonged to the 
Supreme Court, the question still remained whether tliey had been transmitted 
to tlie High Court. By s. 9 of the Charter of 1861, issued under the 
authority of the Statute 24 and 25 Vic., c. 104, the High Court was 
to exercise jurisdiction, and every power and authority, in any manner 
vested in the Courts then abolished, with the reservation, important to the 
C127] argument, that “ tins was to be subject, and without prejudice, to the* 
legislative powers of the Governor-General in Council ” The legislative power 
had been exercised Tho Indian Penal C('de had come into force as XijV of 
1860, enacting in s 2 that no person should be liable to punishnTcnt for any 
offence otherwise than undei that Code or “under any special or local law.” 
In both tho Charters of 1862 and of 1865 (in s. 29 in the former and s. 30 of 
the latter), it was declared that all persons brought for trial before the High 
Court charged with any offence for which provision was made by the Indian 
Penal Code should be liable to punishment under such Code, and not other- 
wise. Reference was made to chapi.ers X and XI of the Indian Penal Code ; 
also to chapter XXI , and it was argued that the contemplation of law, as 
shown in the legislation referred to, was that all offences capable of being 
dealt with under the Indian Penal Code should be so dealt with. 

The introduction of the Code of Criminal Procedure within the local limits 
of the original jurisdiction of the High Court had followed. * By Act X of 
1882, s. 1, it extended to all British India , although, in the absence of any 
specific provision to the contrary, nothing therein contained was to affect any 
“ special or local law in force,” or any * special jurisdiction,” or “ power 
conferred,” by any other law in force. 

These terms “special law ” and “local law,” also used in the Indian 
Penal Code, to which, for their explanation, the last danse of s. 4 of Act X of 
1882 referred, meant, the one, a law applicable to a particular subject, and tho 
other, a law applicable to a particular part of British India It was further 
enacted in s. 5, that all offences under the Indian Penal Code should be 
inquired into and tried according to the procedure enacted in this Code, and that 
all offences under any other law should be inquired iifto and tried according to 
the same provisions , but subject to any enactment, for the time being in force 
regulating the manner, or place, of inquiring into or trying such offences. The 
conclusion was that the summary process for contempt was not a special or 
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local law, within the meaning of the above, nor in force under any enactment 
regulating it. The Code of Criminal^ CfSI^] Procedure was, therefore, 
applicable to this offence, not being excluded by its own provisions. 

To this might be added an argument derived from s. 480 of Act X of 1882, 
which enacted that, when certain offences within ss. 175, 178, 179, 180 or 
s. 228 of the Indian Penal Code had been committed in the view of a Court, it 
might cause the offender to be detained in custody and punished with fine, 
^tself taking cognizance of the offence. Part of the reasoning of the judgment in 
The Queen v. Lefroy (L. E., 8 Q, B., 134), was, that because special provision had 
been made in the Statute 9 and 10 Vic , c. 95, enabling County Courts to punish 
summarily contempts committed in their view, it was, therefore, not the inten- 
tion of the Legislature that such Courts should possess the general powers 
exercised by the superior Courts to punish contempts committed out of their 
view By analogy, the giving express power m s. 480 to punish in a certain 
class of contempts, excluded the inference that the Legislature intended that 
other powers of a similar sort should remain. 

The general result was, that the provisions in the Indian Penal Code and 
the Code of Criminal Procedure, 1882, eff ected this ; that an act, such as that 
of the petitioner, in the natiire of a libel on a Judge in his judicial office, and 
in reference to his mode of conducting a trial, was remitted to the general head 
of defamation to be punished under chapter XXI of the Indian Penal Code. 

[ Sir B. Peacock refenod to Lord Hardwicke’S division of contempts 
in his ludgment in The Champion (Atkyn’s Kep., 4G9).] 

Mr Cowie, Q.C , said that his contention was, that unless the libel bad a 
direct tendency to interlero with tlie course of justice in a pending case, the 
proper mode of proceeding was not to deal with it as a contempt What con- 
stituted contempt was fully explained in the judgment of the Irish M. E in Birch 
v. Walsh [10 Ir Eq Eep , (1S47-4B), 93! Eeference was also made to hire 
Pollaid fL E , 2 P 0 , 106) , In re Eamsay (L E., 3 P. C., 427) ; B. v Creevey 
(l M and S., 273) , McDermott v The Justices of Bn fish Guiana (5 Moore’s P C. 
C. N S., 466) , Smith v. The Justices of Si&tra Leone (3 Moore’s P. C. C., 361) , 
[129J Rainy v The Justices of Sierra Leone (8 Moore’s P C C., 47) Eeference 
w'as made to the opinion expressed m. Morgan v. Leech (3 Moore’s P C. C., 368) 
in regard to the reservations contained m the Statute 3 and 4 William IV, c. 4, 
as covering a grant of leave to appeal in the case of matters not strictly an 
appealable grievancf3. Also to In le Skinner (L E., 3 P. C., 451), in which it 
had been held that leave to appeal under the general powers of s. 4 of that 
statute might be granted, although the alleged grievance might not be appeal- 
able under the Letters Patent of the High Court Also in connection with 
this, In re Ramsay (L. E , 3 P. C., d27) was referred to. 

On a subsequent day, July 18th, their Lordships’ Judgment was 
delivered by 

Sir B. Peacock. — The only question to be determined is, whether the 
High Court had jurisdiction to compit the petitioner for a contempt of Court 
in publishing the libel set out in the petition 

Their Lordships took time to consider, in order that they might carefully 
examine the provisions of the Code of Criminal Procedure, 1882, which came 
into force in January 1883. Having done so, they are clearly of opinion that, 
notwithstanding that Code, the High Court had jurisdiction. 

The Penal Code for British India was referred to by the learned counsel 
for the petitioner, and in particular chapter XI, s. 228, and chapter XXI, 

“ Of Defamation," But that Code merely defines the several offences thereby 
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created, and provides the punishments to which offenders are to be liable. It 
does not at all affect the procedure 8y which offenders are to be brought to 
punishment. It is only by the Code of Criminal Procedure, read in conjunction 
with the Penal Code, that the jurisdiction of the High Court to commit for 
contempt was, if at all, affected. 

Section 228 of the Penal Cod^, whicii was referred to in the argument, 
does not apply to the present case ; it relates merely to insult or interruption • 
to a public servent while sitting in a stage of judicial proceedings. It does not 
provide against a contempt of Court committed by the publication of a libel 
out of Court when the Court is not sitting. 

[ 130 ] The chapter XXI, ‘‘ Of Defamation,” does not define “ contempt of 
Court,” or make any provision for tlio punishment of a contempt of Court by 
the publication of a libel reflecting uxion a Judge m his judicial capacity, or m 
reference to his conduct in the discharge of his public duties. The offence, as 
a case of defamation, might doubtless have been punished under that chapter 
with simple imprisonment, not exceeding two years, or with fine, or with both 
If the procedure of the Criminal Procedure Code had beeh adopted, and the 
petitioner had been convicted of simple defamation under chapter XXI of the 
Penal Code, and after his apology, had been sentenced by the Court to two 
months’ imprisonment, there would have been no pretence for an application 
for special leave to appeal against the conviction. 

But it is not because the publisher might have been punished for defama- 
tion, that he could not be punished summarily as for a contempt of Court 

Lord Hardwicke, in the case of The Champion (2 Atkyn's Eep , 469), says . 

“ To be sure, Mr Solicitor-General has put it upon the right footing fliat, 
notwithstanding this should he a libel, yet, unless it is a contempt dt Court, I 
have no cognizance of it , for whether it is a libel against public or private 
persons, the only method is to proceed at law ” 

The libel in the present case was clearly a contempt of Court. It is con- 
tended, however, on the part of the j^etitioner tliat, by reason of the Code of 
Criminal Procedure, 1882, the Court could not deal with it as a contempt of 
Court or punish the offender by commitment in a summary manner. 

Several sections of that Code were referred to 

Section 198 enacts, amongst other things, that no Court shall take cogni- 
zance of an offence under chapter XXI of the Indian Penal C^de, i c., the 
chai)ter “ Of Defamation,” except uxion a complaint made by ijome person 
aggrieved by such offence. • 

Complaint is defined in section 4:a to mean “ the allegation made orally 
or in writing to a magistrate with a view to his taking action,” He. 

Section 195 enacts that “ no Court shall take cognizance of an offence 
under section 228 of the Indian Penal Code,* {i.e . [ 131 ] the offering insult to a 
public servant whilst sitting m any stage of a judicial xiroceedmg), “ when such 
offence is committed in or in relation to any proceeding in ant Com t, except 
with the previous sanction or on the complaint ol such Court, or oi some 
other Court to which it is subordinate.” 

It is scarcely posaible*to suppose that the piocedwre above pointed out 
was intended to apply to the case of an insult to, or a libel upon, the High 
Court, or a libel upon one of the Judges thereof, imputing corruption or , mis- 
conduct or incapacity in the discharge of his public duties, or a libel such as 
that set out in the petition. 
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Section 480 and the two following sections of the Code of Criminal Pro- 
cedure were referred to in the argument in ‘*support of tl^e petition, but they do 
not apply to a case of libel or defamation out of Court whilst the Court is not 
sitting, and have no direct bearing on the present case. 

Section 5 was also referred to, and it was contended on the part of the 
petitioner that, according to the provisions of that section, the procedure 
^provided by the Code of 1882 was the only one which could he adopted. 

That section is in the words following- — 

“ All offences under the Indian Penal Code shall he inquired into and 
tried according to the provisions Jiereinaffcer contained , and all offences under 
any other law shall be inquired into and iued according to the same provisions, 
but subject to any enactment for the time being in force regulating the manner 
or place of inquiring into or trying such offences " • 

Their Lordshij^s are of opinion that a contempt ol the Higli Court by a 
libel such as the •present, published out of Court when the Court is not sitting, 
is not included in the words “ offences under the Indian Penal Code,’* although 
the contempt may include defamation Such an olfencc is something more 
than mere defamation, and is of a different character. It is an offence which 
by the common law of England is punishable by the High Court in a summary 
manner by fine or imprisonment, oi both. That part of the common law of 
England was introduced into the Presidency towns wlien the late Supreme 
Courts were respectively established by the Chdi-ters of [132] Justice. The 
High Courts in the Presidencies are Superior Courts of Record, and the offence 
of contempt, and the powfTs of i.he High Court for punishing it, are the same 
there as in this country, not by virtue of the Penal Code for British India and 
the fcode ol C^'iniinal Procedure, 1882, but by virtue of the common law of 
England Moore’s P C. C , N. S , 497) The words “ all offences under any 
other law ” in s. 5 cannot be intended to include a contempt like the present, 
for which no provision is made by the Code It is unnecessary, therefore, to 
consider what is the true construction of the words “ any special jurisdiction 
or power conferred b> any otlior law- now in force ” in s. 1. 

Their Lordships having decided that the libel a contempt of Court, 
and that the High Court had jurisdiction to commit the petitioner for a period 
of two months, the case is not a proper one lor an appeal to Her Maiesty. 

In the case of Ilainij v. TAc Justircf* oj Stciia Leone (H Moore’s P C. C., 
47, at p. 54) upon an application for leave to appeal to enable the petitions to 
get rid of certain fines imposed upon him by the Court of Sierra Leone for 
contempts of Court, it was said “ It is tlie opinion not only of the members 
of the Comnurtoe who heard the petition, but also ol the other members who 
usually attend heie to wdiom the petition has been submitted, and we have hail 
the benefit of their judgment as well as our own, that we cannot interfere with 
such a subject. In this country every Couit of Record is the solo and exclusive 
judge of what apiounts to a contempt of Court.” That case was referred to as 
an authority by the Judicial Committee in the ease of McDcfvtoi v. TJte Justices 
of British Guiaika (5 Moore's P. C C., N. B , 466). 

In the latter case an application was made cx parte for leave to appeal 
from an order of the Supreme Court of Civil Justice m British Guiana, 
by which the petitioner was, for a contempt* of Court in publishing 
certain bbels commenting on the administration of justice, and upon 
one of the Judges of the Court, committed to jail for a period of six months 
or until further orders. Sec S. C., p, 490, and 4 Moore’s P. 0. C., N. S., 110, 
[188] 120. Leave to appeal was granted, without prejudice to the question of 
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the competency of Her Majesty in Council to entertain an appeal from an order 
of a Court of Recoi^d inflicting punishment by lino or imprisonment for a con- 
tempt of Court, whicli question was to be open to argument on the hearing ol 
the appeal. The case came on for argument, and it was contended by the 
Solicitor-General, tliat the leave to appeal ought not to have been granted, as 
a Court of Record is the sole judge of what constitutes a contempt. He stated, 
however, that he was prepared to support the order upon the merits, but lie 
W’as not called upon to do so. 

In delivering the opinion of the Judicial Committee, Lord Chelmsfokd, after 
stating that the leave to ajijieal was conditionally granted, said the respondents 
might have come in to discharge the order upon the very ground which had been 
taken, namely, that there could bo no appeal 'against an order of a Court of 
Record committing a jiersoii for contemfit, and that, in order to support the 
propfiety of the leaver to appeal, tlio appellant must show either that the Court 
was not a Court of Record, or that, if it was a Court of Record, yet that there 
was something in the ordea' committing the appellant which rendered it impro- 
per, and therefore the suhioot of appeal Then after deciding that the Court at 
Sierra Leone was a Court of Record, his Loidship says (498) “ Not a single 
case is to he found where there has been a committal by one of the colonial 
Courts for contempt, where it appeared clearly upon the face of the order that 
the party had committed a contempt, that he had been duly summoned, and 
that the punishment awarded toi the contempt was an apiiropriate one, in which 
this Committee has ever ontoitaiued an appeal against an order of this descrip- 
tion ” Again, after refeiTing to the authorities, and amongst others to Ratni/s 
case, his Lordship concluded bv saying Under these circumstances their 
Lordships entertain no doubt whatever as to the projiriety of deciding that in 
this case the leave to appeal ought not to lia\e been granted , that the Suprenj,o 
Court of Justice was a Court of Record , and that, as a Court of Record^ it had 
power to commit for the particular contempt As their Loidships do not enter 
into the merits of the case, tho> will sav [134] nothing as to the character 
of the libel upon wliich tiie Court thought it proper to commit the publisher for 
contempt.” 

Acting u])on thijse authoiities, and holding that the High Court had juris- 
diction to commit the pulilisher ol the libel m question for contempt, their 
Lordships will say nothing as to the character of tlie libel, or as to the extent of 
the punishment awaidod Thev will huinblv advise Her Majesty to dismiss 
the petition. 

Solicitor for the Petitioners Mr T L Wilson 

Petition diwibssed. 


NOTES. 

[ I. CONTEMPT OF COURT - 

Tn (1911) 21 M J SS2 10 M 1^ T 209 12 1 C 29'i , the Mad la-? High Com t hold 

that the High Courts had inherorit junsdietioii to dosW with contempt of m\ inferior Court, 
but not under sec. J5 of the Charter Act 

But this view has been eontrovorted in The Gore'fiioi oj Bengal m Coifncxl v Motil Lai 
Ghosh (1913) 17 C. W. N. 1253'-^ 18 C L J, 452.20 1 C 81 To get nd of the effect of this 
decision, a Bill is now (Juno 1914) pending in the Tmpciial Legislative Council 

The competency of the High Court to deal with a Bairibtcr cnrnilcd as an advocate there- 
in, lu exercise of their disciplinaiy jurisdiction, on his publication of a libel amounting 
to a contempt of Court, and the procedure that might be followed were discussed in (1906) 
lie. W. N. 273P. C. 
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II. INHERENT POWERS OP THE HIGH COURT— 

ffee the elaborate judgment of WOODBOFFE and HOOKEBJEE, JJ m (1906) 33 Cal. 997 ; 
ako, 3 C. L J. 29, (1908) 33 Bom 409 10 Bom. L R 1141, (1909) 33 Bom. 630 (633): 

11 Bom. li. R. 360 ; (1884) 8 Bom. 380, (1910) G I. C 120 Cal.] 

[10 Cal. 139] 

APPELLATE CIVIL. 

The 6th Septettiber, 1883 
• Present : 

Sir Richard Garth, Kt , Chief Justice, and Mr Justice , 
Macpherson 

Durga Churn Shaha and another. Two of the principal Defendants 

vet sus 

Nilmoney Dass and others Plaintiffs. 


Minor, suit by— Civil Ptocedure Code, Act XIV of 1H82, s. 140— Suit by 
next friend on behalf of rninoi — Act XL of 1858, s S— Get i ideate. 

The eflect of s. 3 of Act XL of 1868 rcrid with s 440 of the Code of Ci\il Procedure is, 
that a minor plauitifi muat not only always sue b> his next friend, but when the suit 
re^jiites to the minoi’s estate, the peisoii rcpicsonting the minor mu^-t cither hold a certificate 
under thotAct, or must obtain the sanction of the Court for the suit to piocced 

The more admission of a plaint by the Couit does not sufliciently indicate that sanction 
IS accorded. 


Baboo Eash Behary Ghosc for the Appellants. 

Baboo Srinath Dass for the Respondents 

The facts sufhciently appear from the Judgment of the Court (Garth C T 
and Macpherson J.), which was delivered by ‘ ’ 

Garth, C.J.— We have great doubt whether we ought not to reverse the 
judgments of both Courts, and to dismiss tlio plaintiff’s suit upon the ground 
that it IS npt properly brought. ^ 

[135] -It is in form a suit b'j "Gour Monce Dassee, widow of Sumbho Nath 
Dass, deoe-sod, and manager on behalf of her minor son Nilmoney Dass ” 
But the real claimant is Nilmonev Dass, the minor, and the suit has been 
dealt with from farst to last by the lower Courts upon that footing. 

The suit, therefore, in point of form, is brought in the name of the wronc 
person. • 

We have had other eases before us. in which the same mistake has been 
inade and Cotfrts of hirst Instance are very much to blame for not obliS 

pwe^* ° they allow such S to 
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The fact of the Munsifif having omitted to do this in the present case has 
been the means of causing the parties great delay and expense, and very nearly 
of defeating the plaintifif's claim altogether, although be has succeeded in 
.both Courts upon the merits. 

Under s. 440 of che Code, a minor plaintiff must always now su^> by his 
next friend ; and under s. 443 a minor defendant must defend by a guardian 
appointed by the Court. The effect of s. 3, Act XL, 1858, read with s. 440 
of the Code is, that a minor plaintiff must not only always sue by his next 
friend, but when the suit relates to the minor’s estate, the person representing 
the minor must either hold a certificate under the Act, or must obtain the 
sanction of the Court for the suit to proceed 

The form in which the plaintiff should have sued in this case is, 
“ Nilmoney Dass, the minor son of Sumbho Nath Dass, deceased, by his mother 
and next friend Gour Monee Dassee, etc.” The Courts of First Instance 
should always see that suits by minors are brought in this form. 

We have had great doubt whether we ought not to dismiss the case on 
this ground ; but we find that the Court of First Instance has construed the 
heading of the plaint as if it were a suit by the minor by his .next friend , and 
both Courts have dealt wdth the case, and tried the merits of it, as if it had 
been brought m that form. 

We think, therefore, that we are justified, under s. 578, as the objec^ 
tion is one which has not affected the determination of the suit on the merits, 
in confirming the judgments of the Courts below. 

[1361 It must be thoroughly understood, however, with reference to the 
final decree, that it is made tn favour of the minor as plaintiff and not of hts 
mother Oonr Monee Dassee. As regards the contention that the suit is bad, 
because the Court never gave tlie sanction necessary under s. 3, Act Xlif 
1858, it seems that the Munsiff, on the defendant’s objection, jiut in isSue the 
question whether a certificate under the Act was necessary, and deciding, 
rightly enough, that the pei mission of the Court was sufficient, proceeded to 
hold that the mere admission of the plaint sufficiently indicated that sanction 
was accorded. In this we think he' was wrong , but we may reasonably hold 
that the effect of the decision on the issue was in this instance to give permis- 
sion. The appellants further urge that the Court was wrong in allowing the 
name of another minor plaintiff to be added at a very late stage It is sufficient, 
however, to say that the objection was deliberately not pressed in the lower 
Appellate Court. Section 32 of the Code, moreover, give^ a wdde discretion to 
the Court. 

The appeal will be dismissed with costs 

Appeal dismissed. 


NOTES. 

[ Sec 12 Cal 48 ; 14 Cal. 754 ; and the notes to 10 Cal 102 supi'a.'i 


* CSec. 443 ■ — Where the defendant to a suit is a minor, the Court, on being satisfied of 
the fact of .his minority, shall appoint, a proper person to be 
Guardian ad litem to be guardian for the suit for such minor, to put in the defence for 
appointed by Court. such minor, and generally to act on ins behalf in the conduct of 

the case 

A guardian for the suit is not a guardian of person or property within the meaning of 
the Indian Majority Act, 1875, section 3.3 
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[local. 1963 

APPELLATE CIVIL 


The 10th Septnnhcr, 1HH3. 

Present 

Mb. .lufSTiCE McDonell and Mr. Justice Tottenham. 


Beer Chunder M<u)ilf\ii Plaintiff 

[shall Chunder Burdhun and oihovs Defendants.' 


Civil Pr9cedvre Code (Act XIV of s by independent 

Prince in IJtiiish India- 'Uecoqmzctl aqent for iiiyAitution of suit. 

Section 432 of the Civil I^OLOcliiiC Code (loc'^ no' picvent the institution by iin indepen- 
dent prince of a suit ni a Court in llntjsh Indi.i m lus t.vn name, and through a recognized 
agent other than one aiipomlcd under that mh fiou 

This was a suit for rent aud road ciess instituted hv the Mahnrajali of Hill 
Tipperah, an Independent State, in his own mime, describing himself as 
“ zammdar of Cliakla Rosliaiialiad, ha\ ing a talisil cutcherry at Comilla.’ 
The plaint viras verified the talisil niohunr of the Maharajah On 
the plaint being presented the Suh-rJudge made the following order *' The 
«C137] plaintiff IS the independent Rajah of Hill Tipperah In a regular 
appeal m a case between Inin and Nohodiji Chundr.i Bahadur it was held by 
the High Court thac he is a Rajah of the ckscuption mentioned in s. 432 f of 
the Civil Pi-ocedure Code Hence a suit nislituteil in the name of the Maha- 
rajah himself and not bv an rigent ajinointi'd under a special order of Govern- 
ment at the instance of the Mdh.uaiali cannot he maintained m a British 
Court. This plaint, therefore, cannot he accepted, being contrary to the 
provisions of the law. It is thenefore ordered that the plaii^ be returned." 

The plaintiff appealed to the High Coinl. 

Baboo Kali Mohnn Dans foi the Ap]>ollant 

No one appeared for the Respondents 

The Judgment of the Comt (McDonell and Tottenham, JJ.) was 
delivered by * • 

McDonell, J — We think that the Court lielow is wrong in holding that 
8. 432 of the Code of Civil Procedure jirevonts the institution of a suit by the 
Maharajah in his owm name, and thiough a recognized agent other than one 
appointed under that section ^In the jiresent suit the Maharajah has not sued 

* Appeal from Original Order No 175 of msS against the order of Baboo Kali Dutt Das, 
First Subordinate Judge of ZiUuh Tipperah, dMl(*d the 17th of May 1B83. 

t [Sec. 432 Persons npoeuilly appointed by order of Government at the request of any 
Sovereign J'riiHi or ruling Chief, whether m subordinate 
Persons specially ap- alliiinu with the Jirilish Government or otherwise, and whether 
pointed by Govenimefit to rosidirig withm or wnthout British India, to prosecute or 
prosecute or defend for defend any ^^uit <.n his behalf, shall bo deemed to bo the 
Prinecsi or Chiefs. recognized agent- Ia whom appearances, acts and applications 

under this Cod, may be made or done on behalf of such 
Priiico or Chief ] 


96 



H0KEY OH0EN DASS &C. NIMAI CHAND KEYAL [1883] Lli-R. 10 Cal. iOO 

as the independent Rajah of Hill Tipperah, but as Zamindar of Chakla 
Roshanabad, etc. The judgment to which the Subordinate Judge refers was a 
Bmii> which was brought against the Maharaiah qud Maharajah of Independent 
Tipperah, in respect of a subject of which our Courts could not take cognizance. 
The order of the lower Court is therefore reversed, and the suit will bo tried 
by the Subordinate Judge. 

Appeal allowed. 


K0T£S 

[ Soc. 432 of the Civil Procedure Code (Sec 85 of the Code of 1?K)8) is only an enabling 
section. It does not prevent the institution of a suit b'>si sovereign prince m his own name or 
through a recognized agent appointed under order 3 rule 2 * — 10 Cal 130 ; 19 All. 510 ; 165 
P. R, 1889 ; 41. P. R. 1902 ] 


[138] APPELLATE CIVIL. 


The 29th June, 1883, 

Present : 

Mil. Justice Puinsep and Mr. Justice O’Kinealv. 

Hurry Churn Dass and others Defendants 

oe/ SICS 

Nimai Chand Keyal Plaintifif, ’' 

# 

Hindu law — Marnac/e — Custom — Sarjai and Shuneja mamages^^ 

Wi d ow re-marr\ atje. 

A became a childless widow in the lifetime of her father She afterwards contracted a 
Shtinga marriage, and by this marriage she had two sons On the death of her father A's 
claim to succeed to his property as his heir was disputed. It having been pioved that the 
remarriage of widows was customaiy amongst the Noniomd) as, the caste to which the parties 
belonged, Held, tli^t such a custom was valid, and that A was entitled to succeed as heir to 
her father under the Hindu law. 

This was a suit for possession of lands and mesne profits The facts are thus 
stated in the judgment of the Court of First Instance • — 

“ The lands in dispute belonged to one Radha Mohun Dass who died 
in 1284 (1877-78) leaving his brother, Sodanund Dass and a widow daughter, 
the first defendant, Doyamoye. Sodanund, uepresenting himself as the only 
heir of his deceased brother, the said Radha Mohun, sold these lands to the 
plaintiff under a kobala, dated the 24th of March 1880, The plaintiff says 
that in taking possession of his purchase on tlie 5th of April 1880, he was 
resisted by the defendants He, therefore, seeks to lecover possession and 
mesne profits after a declaration of his title. • 

“ It is alleged that Doyamoye became a widow during the lifetime of her 
father, and that Chandra Mohun and Tara Chand are her nafuval sons, and 
that they are therefore not entitled to succeed. 

Doyamoye admits thajb she became a childless widow during he3r father’s 
lifetime, but she asserts that among her caste people w'idow marriage is m 

•Appeal from Appellate Decree No, 2074 of 1882, against the decree of Baboo Kodar Nauth 
Mozoomdar, Sub-Judge of Midnapore, dated the 26th July 1882, affirming the dcicreeof Baboo 
Madhub Ghunder Chuckorbutty, Munsifl of Tumlook, dated 28th November 1881. 


6 OAn,— J3 
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vogue from time immemorial, and that she was given in marriage a second 
time Ay her father, and that Chandra Mohun and Tara Chand are children of 
her re-marriage. She contends, therefore, that she is a widow daughter having 
sons of her own, and is therefore the only heir of her father.** 

um The Munsif fixed the following issue and other issues not material 
to tills report . Whether widow maniage is sanctioned by custom among 
the Noimsudras, and if so is it a valid marriage.*' He found that the custom 
relied on was in vogue amongst the Noinosudras, but he came to the conclusion 
that the marriage was not a valid one as its recognition depended upon pay- 
ments of money to tlie zamiridar, the barber, the brahmin and the village 
headman. He therefore gave the plaintiff a decree. On appeal the Sub- 
ordinate Judge came to the same conclusion as the Munsift', and on the same 
ground Tlie defendants appealed to the High Court on the ground (amongst 
others] that the lower Appellate Court should have held from the evidence 
of both sides that Simuga marriage is prevalent among the Komosudra caste, 
and the issue «of sucli marriage are legitimate, and entitled to succeed according 
to Hindu law 

Baboo Jnduh CJatndor Seal for the Appellants. 

Baboo Bhoiruh Chundar Bonner jee for the Kespondent. 

The Judgment of the Court (Prinsep and O’Kinealy, JJ.) was 
delivered by 

Prinsep, J. — We think that this appeal should he decreed. 

The question m this case is whethei a marriage in the Sacjai form is valid 
among the class to which the paitios to this suit belong The Munsiff says . 

“ It IS in vogue among them.’* The Subordinate Judge comes to the same 
conclusion. Jt appears therefore that the existence of the custom is proved. 
Tile only question then for decision is whether a marriage in pursuance of it 
js legal • The Subordinate Judge has found that “ such a marriage is invalid 
on the ground that certain fines are paid to the zarnindar, and no ceremonies 
of marriage are performed at Shunga, no priest officiates at it, and no rites 
take place as are necessary in marriage.* In page 79 of Mr Mayne’s Treatise 
on Hindu Law it is laid down that a maniage according to the custom of 
a particular caste or of a particular place is sufficient. 

Here the Subordinate Judge is of opinion that no such marriage would be 
vahd unless priests officiate, and the usual marriage rites were performed. In 
the case of Bissmam Koiree v. The [140] Empress (3 C. L. R., 410), this very 
form of marriage was recognized as existing among the lower castes of Hindus 
residing in Behar. In Rally Churn Shav^ v. Duhhee Bibee (I. L. R. 5 Cal., 692) 
this form of marriage was considered to be valid among the Hulwais. 

It rM3(?rT>s to us that the reasons given by the Subordinate Judge are not 
valid reasons for considering that the custom contended for is not legal. 

The very same objections that are taken by him were taken before WiLSON, 

J , in the case of Rally Churn Shaw, to which we have referred and were 
oven*uled. 

In this view of the case we (Jecree the appeal with all costs. 

jlpp^al allowed. 

NOTES. 

[ I. REMARRIAGE OF HINDU WIDOWS BY CUSTOM— 

When remarriage of widows is customary among the members of a particular caste no 
such rc marriage would be invalid by reason of the absence of ceremonies, 5 Cal., 692 • 10 
C>*1 , 136 ; 19 Cal. 627 , 8»Mad., 440. See also 6 M. L.*T. 183 ; 20 M. L J. 49 : 14 B l ’ R 
298 ; I Tiid Jur. O 8. 24 . • . 

II. SECOND APPEAL— CUSTOM- 

In second appeal, the evidence bearing on the question of custom may be cone into ‘ — 
(1905) 29 24 (27)- ^16 M. L. J, 8.] ^ b 
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[ 10 Cal. 140 ] 

APPELLATE CRIMINAL. 

The 22nd August, 1883, 

Present : 

Mr. Justice Prinsep and Mr. Justice Tottenham. 

Hurry Churn Chuckerbufcty and another 
versus 

The Empress • 

Jitght of leply- -Witnesses not called for defence — Reply by Prosecutor — 

Reference to hooks on trial — Examination of prisoner by Judge — Natuic 
of questions permissible — Questioning jury as to verdict- -Criminal 
Procedure Code (Act X of 1882), ss 289, 290, 303, 307, 342. 

At the close of the evidence for the prosecution, the attorney for the defence, in answer 
to the Judge, stated that he meant to call witnesses. The Court then adiourned, and on the 
following day the attorney stated that, on rc-consideration, he did not intend to call wicnesses. 
The Judge allowed the prosecutor to reply 

Held, that though the strict interpretacion of ss 289 and 292 of the Criminal Procedure 
Code would wairant this course, it was never meant by the Legislature that the prosecutor 
should have a roph when no witnesses are called for the defence, the object of the law being 
evidently to let each side have an opportunity of commenting on the evidence of the other, 
and not to give an additional advantage to the prosecutor m such a case as the present ♦ 

A well-known tioatise, such as Taylor’s Medic<il Jurispiudenee, muiy be icfoire^J to in the 
course of trial Hahm v. TJie Enijyiess (12 C. L R., 80) followed. 

C«1] It is improper on the part of a Judge when examining a prisoner under .s 812 of 
the Criminal Procedure Code to cress examine him. The only questions which arc pcrmi.s- 
sible are such as will enable the prisoner to explain any circumstances appearing in the evi- 
dence against him. 

Although s. 363 of the Criminal Procedure Code ompowor.s a Judge to ask the jury such 
questions as are necessary to ascertain what their verdict is, it was never contemplated that, 
on ascertaining that the jury are not unanimous the Judge should m iko minute enquiries to 
learn the nature of the majority and its opinion so that he should have the opportunity of 
accoptnig or refusing that opinion as a v(3rdi3t acsording as it coincides with his own opinion 
or not. Whatever mav be the opinion of the Judge, if he goes so far as to ask^hc jur\ what 
IS the exact majority, and what is the opinion of the inajoiitv, ho ought to receive that verdict 
without hesitation, and if ho differs from it, be should proceed as directed bv s 307. 

A prisoner, or his Counsel, is at liberty to offer evidence or not, as he thinks proper, and 
no inference unfavourable to him can be drawn because he takes one course r.ithcr than 
another. 

Mr. Amir Ah and Baboo Taruck Nath Sen tor the Appellants 
The Officiating Deputy Legal Remembrancer (Mr. White) the Crown. 
The facts of this case sufficiently appear from the Judgment of tlie Court 
(Prinsep and Tottenham, JJ.) which was delivered by 

Prinsep, J. — The two* appellants before us, Huri’y Churn Chuckerhutty 
and Gopal Chunder Chuckerhutty, gomasthas of two co-sharer zamindars, liave 

•Criminal Appeal No. 399 of 1883, against tho order of J. P Grapt*, Esqr., Sessions 
Judge of Hooghly, dated the 31st May 1883. 
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been tried on charges of culpable homicide not amounting to murder under 
section 304 of the Indian Penal Code, voluntarily causing grievous hurt under 
s. 325, and voluntarily causing hurt under s. 323. The jury unanimously 
acquitted them of the offence of culpable homicide not amounting to murder, 
and by aj majority of three to two convicted them on the second charge. The 
Judge, in aocejiting this verdict, expressed his disapproval of the acquittal on 
the first charge, but in view of ‘the unanimity of the jury in respect of that 
acquittal accepted the verdict under both heads, and accordingly sentenced 
tlie prisoners to the extreme sentence of imprisonment allowed by the law, 
and also inflicted a fine. 

There are many objections which have been taken to, and are indeed 
patent in, the Judge’s pioceedings, both as regards those during the trial and 
his summing up to the jury. 

It appears that at the close of the evidence for the prosecution, [ 142 ] and 
before rising for the day, the Sessions Judge inquired and leanit from the 
attorney for the accused that he meant to adduce evidence for the defence. 
When the trial w%s resumed on the following day, the attorney intimated that, 
upon re-consideration, be did not intend to adduce any evidence. On this 
the Sessions Judge apparently informed him that the prosecutor would never- 
theless have the right of reply, and on its being claimed, in spite of an objection 
raised, he conceded it. 

Now, no doubt the strict interpretation of the terms of ss. 289 and 292 
would warrant this, but we think that this was never contemplated by the 
Legislature, and certainly should not have been allowed by the Judge, when in 
fact no evidence was produced for the defence. The object of the law evidently 
is fo let each side have an opportunity of commenting on the evidence of the 
other, aifd not to give an additional advantage to the prosecutor simply because 
the pleaders for a prisoner may, after consultation during an adjournment, have 
had an opportunity of considering what was best for the interests of their 
client. The incautious reply of the attorney at the end of the day should not 
have prejudiced his client on the resumption of the trial, and can properly be 
regarded only as the expression of an intention tlien entertained subject to 
further consideration. 

Then, again, we think that when the attorney for the defence wished to 
read such a well-known book as Taylor on Medical Jurisprudence on a point so 
obscurely and unsatisfactorily determined b> the medical evidence in this case, 
the Sessions Judge would have exercised a wise discretion if he had allowed a 
reference tq that book to be laid before the Court. The case relied upon by 
the attorney of Hatim v. The* Emjrress (12 C. L, K., 86) is an anthority for 
referring to such a treatise, and although it may be that m an unreported case a 
single Judge sitting on the Original Side of the Court may have held an 
opinion to the contrary, we think that in accordance with the usual practice 
the Judge should have followed rather the reported case, especially as it had 
iieen decided by a bench of two Judges. 

Next we i^gret extremely to find that, in spite of repeated judgments of 
this Court on appeal against orders passed by the [ 143 ] Sessions Judge, 
he should still persist in the practice of conducting what is nothing else than 
a cross-examination of the prisoners. Section 342 pf the Code of 1882 requires 
a Sessions Judge to ‘put such questions to an accused generally on the case 
as lie considers necessary after the witnesses for the prosecution have been 
examined, bi4r^^a.fc is to he done only for the purpose of enabling the accused 
to explatv any circnnistances appearing in the evidence against him. Now, in 
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the present case, we find a' very long cross-examination of the prisoner Hurry 
Churn Chuckerbutty. The questions are so put as to extend over the entire 
transaction relating to the present case, and, more than that, they are so 
directed as to obtain from him answers on matters really irrelevant to the 
matters in issue, but calculated seriously to prejudice him before the Jury, and 
also to incriminate the co-accused, Gopal Chunder, by connecting him with the 
execution of the decree which forms the foundation of the present case. Many 
of the questions are certainly what we should expect to find from a Counsel 
cross-examining an adverse witness. For instance, the accused was asked 
“ how was Jadub hurt ? ” Answer : ** How can I say." Question : “ Are you of 
opinion then that Behary got Jadub hurt‘->" Answer . “ No." Question: “ If 
neither you nor Behary was instrumental in getting him hurt, while the Doctor 
maintains that Jadub was wounded severely, how then came he to be hurt ? " 
Answer : “ That I do not know." Question * “ Why does the pleader say that 
he saw you, the Peadah, and Jadub go to his lodgings " Answer . “ He is 
Behary Sen’s pleader ; at the instance of Behary he says so." Tlien, again, the 
Judge asks many questions wliich are extremely irrelevant. Question * “ After 
the deceased was brought to the Court did you pay his diet money, or was 
the amount of decree realised? " Answer “He was neither sent to the jail 
nor was the amount realised."# Question “ If he was not sent to the jail, 
and at the same time the amount of the deciee was not realized, then tell me 
what followed ” Such questions are not, m our opinion, questions which 
are contemplated by the law for the purpose of enabling the accused to explain 
any circumstances appearing in the evidence against him The tenor of the 
questions is clearly to entangle the accused, and so to prejudice him with 
the Jury, 

Lastly, the manner m which the verdict was taken is, m our [144] oi)in*ion, 
objectionable. The summing of the Judge, to which reference will prasently be 
made, clearly contemplates a conviction for culpalilo homicide, and it was so 
understood by all the ineinbers of the Jur> except tiie I’oreuian, for they informed 
the Judge that they thought that they had only to consider this charge. 
This necessitated a furthei explanation from tho Sessions Judge. The Jury 
then, after a short retirement, came back and said that they were unanimous 
on the first charge, but not on others, their verdict on the first charge being 
one of acquittal. The Judge thereupon asked . “ How are you divided on the 
charge of grievous hurt**" Ansiier “We are three to two on both the 
remaining charges " Question : “ What is the verdict oi the majoiity on the 
charge of grievous hurt," Ansiver . “ Guilty." Judge — “ I need not, therefore, 
take your verdict on the remaining charge " Now s 301 declares that when 
the Jury have considered their verdict, the Foreman shall inform*' the Judge 
what is their verdict, or what is the verdict oT a majority Section 302 says * 
“ If the Jury are not unanimous, tho Judge may require them to retire for 
further consideration." After such a period as the Judge considers reason- 
able the Jury may deliver then verdict, although they are not unanimous. 
Section 303, no doubt, empowers the Judge to ask the Jury such questions as 
are necessary to ascertain what their verdict is, but it was never, in our 
opinion, contemplated that on ascertaining that the Jury were jjot unanimous, 
the Judge should make minute enquiries to learn the nature of the majoiity, 
and its opinion, so that he should have the opportunity of accepting or refusing 
that opinion as a verdict according as it coincides with his own opinion 
or not. The manner in which the Judge has acted oh the present occasion 
raises much doubt in our minds whether that was not the motive for 
the course he took, and inclines us to think that, if he had^beon told that 
the verdict of the majority was for acquittal on those charges, he would have 
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accepted it. If we are wrongs in concluding this, we think that we are at least 
bound to express our opinion on the matter so as to prevent any misconcep- 
tion regarding what we consider to be the proper practice. Whatever 
may have been the individual opinion of the Judge in this matter, if he 
went so_ far as to ask the Jury what was the exact majority [IM] 
and what was the opinion of the majority, we think that he ought to 
have received that verdict without hesitation ; and if he differed from it, he 
^ should have proceeded as directed by s. 307. If the Jury, in the present 
instance, had been required to retire without having informed the Judge as to 
the exact result of their deliberations, it is quite possible that on further 
discussion what was the majority might have become the minority, and we 
think that in all fairness to the 'prisoners the course indicated by us should 
be followed. 

It next becomes necessary to consider the nature of the charge made»by 
the Judge to the Jury. The general impression left by such a charge cannot 
be other than a painful impression that it is rather an address of the Counsel 
for the piosecution than a fair iind impartial summing up of the evidence 
for and against the prisoner None of the weak points in the evidence for the 
prosecution have been mentioned to the Jury, and many important considera- 
tions and inconsistencies have been entirely overlooked One point in the case 
and a most material point, seems to have been altogether misapprehended by 
the Judge, and this notwithstanding that it was prominently brought to his 
notice by the attorney for the defence when the case had closed. The point in 
question is the exact time at \vliich the deceased was found by his relative, 
Adari, and taken to her house, and the time of his death. This is an extremely 
important point, because from the unusual ciiaracterof the injuries from 
wl^ch the deceased is said to liavo died it would seem doubtful on the medical 
evidence«.s recorded whether the iibs wore broken bofoie or after death 
Although the medical ofhcer states his opinion that tlioso injuries were caused 
during life, ho also intimates that they were recent . and if it had been pointed 
out to him (as it ought to have been) that it was alleged that these injuries 
were inflicted eight days before death, it is not improbable that he wouhi have 
modified his opinion both as to tlio time at which they had been inflicted, 
and as to whether they caused the death of the deceased. The woman 
Adari is very positive in stating that she found the deceased lying under the 
Tal tree on Monday, the 4th Bysack. We find that this date was also stated 
in her [146]| examination in the Magistrate's Court given within about ten 
days from the death, so that at that time at least, whatever may have happened 
in the interval before the Sessions trial, her memory was probably clear. 

In the Sc'iSdons Court, too, she not only repeats that statement but gives reasons 
for fixing t!je date It is quiUb possible, as the Sessions Judge reinaiks in 
his charge to tiic Jury, that she has made a mistake, and that wlien she says 
the 4tli of Bysack or 16th April she must have meant the 18th of April, the 
medical evidence showing that the deceased must have died on the J 9th, but this 
discrepancy was never properly laid before the Jury. It is a most important 
allegation for the defence that the* ribs wore broken after death, for the interval 
between the assault and death would go very far to weaken the medical 
evidence given without knowledge of the fact that the beating was administered 
some eight days before the death. Then, again, supposing, as the Judge 
intimated to the Jury, that the wmman did make a mistake, and that she really 
meant 18th when sh^ said 16th of April, there was a previous interval certainly 
of two, if not more, days during which the movements of the deceased are 
altogether unexplained. The Judge has cursorily endeavoured to explain this 
away by referring to the evidence of Adari, that during this time the deceased 
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♦ was at Jehanabad, but even supposing that the deceased had stated to her 
that he had been kept at Jehanabad, it was the duty of the Judge to put it 
more prominently to the Jury so as to enable them to determine what weight 
was due to it. There are other very important points in the medical evidence 
to wliich reference might be made, ivhich have been similarly overlooked or 
misapprehended by the Sessions Judge in his charge to the Jury! At all 
events, with such evidence before him .given by a comparatively inexperienced 
medical ofiicer, it is much to be regretted that the Sessions Judge having 
present in his Court the Civil Surgeon, did not think fit to examine him as an 
expert regarding tlie value of the testimony of his subordinate. But not only 
are the details of the Judge’s charge to the Jury, and the manner in which he 
has presented tlie evidence to them ob 30 ctionable, but the manner in which he 
has presented the entire case in its different parts is, in our opinion, one which 
[147] cannot but have seriously prejudiced the prisoner under trial. Before 
laying the evidence before the Jury in detail, he asks the Jury to consider 
whether, having regard to the previous relations between the deceased and tlie 
prisoner arising out of previous litigation, the accused wore not likely to have 
committed the offence charged. This was certainly revejrsing the order in 
which such matters are usually laid before a Jury. It is the practice of our 
Courts first of all to lay before the Jury the direct evidence against the pri- 
soners, and then to toll them that in determining the value of that evidence 
they should consider the evidence of the motive which is attributed as the 
cause of the offence In presenting the case in the manner in which he has 
done, the Sessions Judge cannot but have seriously prejudiced the accused, 
because they are represented as decidedly inimical to the deceased, and, there- 
fore, as primd facie guilty. As the Judge puts it, “This is important as 
supplying a possible motive for the subsequent treatment of the deceasedL^as 
deposed to in tlie evidence ” There are also several parts of the->evidenc 0 
which materially affect the appellants now before us winch liave not been laid 
before the Jurv , for instance the evidence, of the pleader describing what the 
deceased said when he was being .brought under ariest to the Civil Court In 
explaining to the pleader tlie treatment he had received, the deceased nowhere 
mentioned tlie prisoner Gopal as one of those wdio had been concerned in the 
assault. The Sessions Judge, however, has altogether overlooked this point, 
which was ol very great importance to the prisoner Gopal Next, in dealing 
with the evidence of Bhooth Nath Adhicari and Kedar Bagdi, the Sessions 
Judge pointed out that “ Bhooth Nath Adhicari speaka from the point of the 
beating of the deceased under the eaves of his house, and Kedar from the 
point of deceased being brought to the bank of Ins own tank.” The Sessions 
Judge adds, “ I need not refer to the evidence of these witnesses <it length.” 
Now if we refer to the evidence of these two Witnesses, it is to be found that 
the one man Bhooth Nath says that when he arrived he saw the deceased 
lying under the eaves of his house, and that neither then nor at any other 
time did he see the deceased beaten, although he saw him removed thence to 
the tank and on to the Chowd?eydar’s house in the village. Kedar, on the 
fiw] other hand, speaks to beating on the tank of the tank and also to the 
further carrying off the deceased. Kedar’s evidence, therefore, so far as 
regards the beating at the tank, is inconsistent with that of Bhootli Nath. 

As regards the taking of the deceased in a dooly to the Civil Court, the 
case of the prosecution is tljat that was necessary in consequence of the severe 
beating that he had received ; while for the defence it is alleged that the infirm . 
state of health of the deceased prevented his walking to Jehanabad, a distance 
of five cos. The Judge, in reference to this point, says : “ The next stage of 

the case is the acknowledged hiring of a dooly to take the deceased to Jehanabad 


103 



&UI; iQ Cal. 149 HUBBY OHOilN CHUOEBRBUTTY & 0 . «. 

iMi he oould not walk. This is acknowledged even by the defence." Thie 
was hardly a fair way of putting this part of the case to the Jury. Then the 
return that the peon made of the arrest of the deceased on the 14th of April 
mentions the fact that he was taken in a dooly. The Judge in referring to 
this matter states : “ It is to be observed that the return itself mentions that 
the man had to be brought in a dooly,'* but at the same time he omits to 
suggest to the Jury and leaves it for their consideration, as he should have 
done, whether it was likelv, if a severe beating had been administered as 
stated by the prcsecution, that the peon would have mentioned the fact of the 
deceased being earned in a dooly to corroborate, as it were, any complaint that 
might be made of such ill-treatinent by himself. 

c 

Another very important part of the case seems to have escaped proper 
attention. The deceased was brought under arrest to the Civil Court at 
Jehanabad on the 13th or 14th April. The prisoner. Hurry Churn Chuckerbutty, 
in his first examination before the Magistiate, stated that the deceased had 
compromised tho decree against him by executing a kabuliat in his favour, 
which was registered on tlio same date No enquiry was made in the Kegis- 
tration Ofiice regaidmg what took place on this occasion. The Judge seems 
to have thought it safficient to comment on the position of the men who 
were witnesses to the registration, and to have made the Registrar's 
endorsement on the document a means of explaining the movements of 
the deceased between tho I4th of Apiil, the date of the presentation of the 
document for registration, and the 16th, when the registra-[l49]tion being 
completed tho document was returned Tho Judge has assumed merely from 
these proceedings that the deceased remained all this time at Jehanabad with 
the prisoners It is quite possible that this may have been the case, but iu the 
abi^nce of evidence on this point it was not a fair presumption, for it is quite 
as likely fliat if the gomashtii desired to obtain the kabuliat after its registration, 
he should have attained this end by getting from Jadub, the executant of the 
deed, what is called the ticket or receipt of the registration office, a good return 
of wliicli would entitle tho holder to obtain the document after its registration. 

Mr. Armr Ah, who appeared for the Appellants, next objects, and we think, 
with good reason, that m laying the evidence in this case before the Jury, if 
tho defence did not have an opportunity to cross-examine his witnesses who 
had been exaimneci in the Magistrate’s Court, and had deposed in favour of 
the prisoners, it was the duty of the Sessions Judge at least to notice this 
mattei for consideration by the Jury. We would next remind the Sessions 
Judge that m the case of Dhunno Kazi (I. L R. 8 Cal., 121), which was an 
appeal fr nn.his own decision, as well as lu a more recent appeal, two Division 
Benches ol rnis Courc have pointed out to him that the prisoner or his counsel 
is at liberty to offer evidence or not as he thinks proper, and no inference 
unfavourable to him can be drawn because he takes one course rather than 
another. Notwithstanding this instruction the Sessions Judge has taken to 
task the accused, or those who conducted the case for them, for having at one 
time stated that they meant to acfduce evidence, and having on a subsequent 
occasion stated that they had changed their minds and intended to offer no 
evidence. The7udge says on this part of the ca^ that tlio accused not having 
called such witnesses, “ you,” that is the jury, are entitled to presume that they 
could Jiot contradict the prosecution as to this” .It was, however, entirely 
open to the defence to*adduce no evidence at all, but to rely upon the evidence 
oi the witnesses for the prosecution, and certainly in this case there was room 
for forming two opinions. The Judge next states : “ The only parts of the 
prosecution story which are denied are what incriminate the aeoused, the 
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trespass into the house* the [ISO] dragging out and beating* the oarrying off, 
the meeting with the pleader,** but all these “ if not true are capable of contra- 
diotion, and the accused had witnesses in attendance for some such purpose, 
3^t they did not call a single one.** He also comments on the fact that 
amongst these witnesses were present the Civil Surgeon and the Deputy 
Magistrate himself, who were not examined. Our regret has already been 
expressed that the Sessions Judge, in the exercise of his discretion in this case, 
did not for the ends of justice examine the Civil Surgeon. His evidence would 
have been important as an expert to test the evidence of the Assistant Surgeon. 
The reason for which, the Deputy Magistrate was called is not apparent. 
However that may be, the Judge was not at liberty to draw a presumption 
adverse to the accused from the circumstance -that these witnesses were not 
examined. For these reasons we think that there have been serious misdirec- 
tioim in this case by the Judge to the jury which have caused a failure of 
justice, and that the prisoners must be retried on the charge on which they 
have been convicted. The proceedings m the Sessions Court of Hooghly are 
accordingly hereby set aside, and the appellants may be at large On bail pending 
retrial. Lastly, having regard to the very strong opinion which the Sessions 
Judge of Hooghly entertains in this case, we think it desirablb that anew trial 
should be held by some other officer, and we accordingly direct that the case 
be tried by the Sessions Judge of the 24-Pergunnahs. 

Conviction set oside and rc-tnal ordered. 


NOTES 

[It was not meant by the Legislature that the prosecutor should have the reply when no 
witnesses are called for the defence, 10 Cal., 140. J^’cllowod in 80 Bom 421 -'S Bom. L.R, 
421—4 Or. L.J. 1. ^ • 

Ab to what would amount to adducing o\idence by the aoonsed tee 31 Cal. 1050; 17 Cal. 
930 , contra, i L B R 6 ; 11 Mad 339 , 14 All 212, and 1C All. 88 See also fi C W. N. 
CCCin ; 8 C W N. CCIX 

The prosecutor will have a right of reply for the whole case oven though only one of the 
accused calls witnesses, 18 Bom 364. 

Limit to tile pmoer of gnesticniing tiie jut y by the Court — Where the verdict is not ambiguous 
it is the duty of the Judge to record it ivitliout further question. 9 Cal 53 , 2 A L J 475 ; 32 
Cal. 759 at 765. 

See also 16 Bom. 452 , 14 Bom., 115 , 20 Bom , 215 , 8 Cal , 754 , 6 Bom. L R., 258, 
361 ; 19 Bom., 736 , 28 Bom. 412. 

Object of the examination of the accused is only to enable the accused to explain any 
circumstances appearing against him and not to supplomeiit the case for tte prosecution 
and to show that he is guilty, 10 Mad 295. See also 6 Bom Tj. R , 94 . 13 All. 345 ; 
6 C. W. N. 864.] 
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[10 Cftl. 150] 

FULL BENCH. 

r/te 13th September, 1S83. 

Present : 

Sir Bichard Garth, Knight, Chief Justice, Mr. Justice Mittbr, 
Mr. Justice McDonell, 'Mr. Justice Prinsep and 
Mr. Justice Tottenham. 

Shib Kristo Shaba Oiojvdbry and others Defendants 

vers-iis 

A, B Miller, Official Assignee of J3enf,^al and of the estate of Kishen Cliasid 
Golecha Plaintiff. 

Insolvency — Atiachnient he foie 'ludgment — Vesting order — Prioi'ity 
.r of claim of Official A ^signee, 

A crcdicor attached before ]iidgment torUiri of his debtoi propertv Between the dace of 
attachment and the date of the decree mibsccjnentlv [ISlJ obtained bv the creditor, the 
property of the debtoi bocanie vested in the Oflficisil Assignee under a vesting order. The 
Official Assignee brought a suit to iomo\e the attachment, and for an injunction restraining 
the sale of the proport'y The Court if Fir'.t Instance decreed the suit in favour of the Official 
Assignee On the case coining up b.jforo .i Full IVmch, held 

Per McDonell, Tottenham, and Prtnsep, JJ , that, where there has boon an 
attachment prior to decree and the property of a judgment-debtor subsequently becomes 
vesfed in the Official As^lgnoo in insolvency previous to the docroo, the vesting order will 
prevent such an attaching creditor from executing his decree against the property 

Per Garth, C J , and MlTTER, J , conltOy that, uridei the 34th chapter of Act XIV of 
1882, the Court had no power to remove the attachment before judgment, or .stay the sale 
at the instance of the Ofliioial Assignee 

In this case Shib Kristo Shaha Chowdhry and others on 2nd March 1880 
brought a suit against one Kishen Chand Golecha to recover a large sum of 
money, and applied under s. 483 of the Code of Civil Procedure for attachment 
before judgment, %vhich application was gianted. On the 9th April 1880, they 
obtained a decree against Kislien Chand Golecha, and on the 10th May 1880, 
applied for execution and sale of the attached property. On the 22nd May 1880^ 
the Gouit fixed the sale for the following 1st July. On the 4th June the 
Official /*3fp;mee put in a claim to the property, on the ground that Kishen 
Chand Goieciia, on the 22nd March 1880, before the judgment- creditors 
obtained their decree, had been adjudicated an insolvent under s. 9 of the 
Indian Insolvent Act, upon which the usual vesting order had been made ; the 
insolvent bad, however, not filed his schedule. 

On the 28th July 1880 the Subordinate Judge of Berhampur rejected the 
claim of the Official Assignee. 

The Official Assignee then applied to the High Court under s. 622 of the 
Civil Procedure Code to have the order of the Subordinate Judge set aside. 
At the hearing of the rule, objection was taken that the case did not fall under 
8. 622, tnat the OfficiaJ Assignee had mistaken his' remedy, and should have 
• brought a regular sujt, as indicated by s. 283 of flie Code, and it was also 
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contended that the claim of the Official Assignee could not prevail against the 
judgment^creditor who had attached the property in a suit in which he 
afterwards obtained a decree. 

[182] Mr. Justice White and Mr. Justice Field, before whom the rule 
was argued, both agreed in deciding that the Official Assignee had failed to 
show that the Subordinate Judge had (l) exercised a jurisdiction not vested 
in him by law, or (2) failed to exercise a jurisdiction vested, or (3) acted in 
the exercise of his jurisdiction illegally or with material irregularity. 

Mr. Justice White was further of opinion that the application could not 
be brought under any section of the Civil Procedure Code, and that it was 
unnecessary to decide whether it could be made under s 49 of the Insolvent 
Act, and whether the application sliould be taken as made under that section, 
inasmuch as the section only applied aftoi an insolvent’s schedule had been 
filed, and in respect of a debt or demand admitted in the schedule. 

Mr. Justice Field based his order on the preliminary objection alone. 

• 

The Official Assignee then, on the 15th December 1880, brought a regular 
suit to remove the attachment, and for a perpetual lujunctipn restraining the 
defendant from selling the properties of the insolvent In this suit the Subor- 
dinate Judge held that the attachment before judgment could not have effect 
as against the Official Assignee, and that the vesting order had priority over 
the attachment before judgment Ho, therefore, decreed the suit in favour of 
the Official Assignee 

The judgment-creditor appealed to the High Court Mr Justice CUNNINGHAM 
and Mr. Justice MACLEAN thought it desirable to refer the question to a 
Fidl Bencli , and the following was the order of reference . — 

In this case the point raised is as to the relative priority of the Official 
Assignee who has obtained a vesting order in in solvency, and a creditor who 
has attached before decree , the vesting older having been made between the 
date of attachment and the date 6f decree. The point being one of considerable 
importance, and differences of opinion having been entertained by several 
Judges of this Court on the point, we think it desirable tliat it should be 
referred for consideration to a Full Bench. The question accordingly which 
we refei’ is, ‘ where there has been an attachment prior to decree and the 
property of the judgment-debtor has subsequently become vested in the Official 
Assignee in insolvency [133] previous to the decree, does the vesting order 
prevent the attaching-creditor from executing his decree against the property ?' 
The question was considered by Mr. Justice WHITE and Mi Justice FIELD on 
a hearing under s. 622 on the 22nd November 1880, when different views were 
entertained by the learned Judges. The question was again raised before 
Mr. Justice MoKRiS and Mr. Justice Tottenham m 2IUlcr v Mon Mohun Boy 
(1. L. R., 7 Cal , 213), where the learned Judges considered that an attachment 
prior to a vesting order did not enable the judgment-creditor to execute his 
decree irrespective of the insolvency.” 

Mr. Evans (with him Baboo Mohiny Mohun Roy and Baboo Grish Chun- 
der Chowdhry) for the Appellants. • 

The case of Anand Chundra Pal v. Panchilal Sarnia (5 B. L R , 691) 
decides that where once a creditor has attached he has acquired a right to follovr 
on to sale, and that a claim made by the Official Assignfbe before sale could not 
prevail ; the Official Assignee being in no higher position than a gratuitous * 
alienee, and being only created at the moment of insolvency. Anand Chandra 
PaVs case lays down the rights of the Official Assignee as regards a vesting 
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order obtained after judgment. Section 489 of the Civil Code of Procedure has 
a limitation, reserving rights existing prior to attachment, and this section des- 
troys the ratio decidmdi of the Bombay case, Gamble v. Bholagir (2 Bom. 

0., 150). [Mitteb, J. — In Anand Chandra PaVs case, the question was 
whether the sale of the attaching creditor prevailed against the sale of the Official 
Assignee ] In s. 489, the word “ rights ” refers clearly to the rights in the 
attached property. If the attachment Jiad taken place after decree, ^ under the 
decision in Anand Chandra PaVs case, the creditor would have had a right to 
satisfaction. 

The case of Sritam Manik v. Tincown Rat (4 B. L R. F.B. 63 , 13 W. R. 
F. B., 9) shows that there is a diflGronce between attachments before and after 
decree, but this question has been set at rest by the new Code of Civil Proce- 
dure which lays down that it is not necessary bo le-attach. • 

[154] Tlie word “ existing ” in tlie section means “ accrued," the phrase in 
this section nfust mean a right “ previously existing against the attached pro- 
perty." The case is really on all fours with tlie case of Doe d, 0* Hanlon v 
Paliolo()US (Mortdn’s Dee. 323). \ suit of sequestration under the Charter 
would[havelexactly the same eliect as an attachniont before judgment. Although 
the property may be in the Official Assignee, vet it is subject to the rights of 
the attaching creditor The Official Assignee did not come in under s. 49 of 
the Insolvent Act, but lie did so on his legal right as owner The question in 
Doe d. O' Hanlon v. Pdliologiis was whether the assignment to the Assignee 
overrode the sequestration The Sub- Judge has based his judgment on cases 
prior to Anand> Chundra Pal's case, and on a note to s. 489 given in 
Mr. Broughton’s Code of Civil Procedure. The words of the new Code having 
outr away the ground from Gamble v Bholaqir, and Anand Chandra PaVs case 
having efit away the ground from all older cases, 1 submit that an attachment 
before judgment is in the same position as an attachment after judgment. 

Mr, Phillips (with him Baboo Nil Madhnb Bose and Baboo Sahqram 
Singh) for the Respondents. 

The suit was brought to determine whether or no the judgment -creditors 
had a right to proceed, and it would be idle to stop at the point as to whether 
they may realize the proceeds , they ought to be allowed to go on to the point 
as to who would be entitled to the proceeds There are no conflicting decisions 
on this matter, none of the old cases to be found have been overruled by the 
Bombay ease as regards attachments before judgment, whatever may have been 
its effect os tn attachments after judgment. If there is anything to decide on the 
reference at all, the Court ought to decide the point as to who would be entitled 
to receive the proceeds of sale. We were entitled to stop the creditors from 
having the benefit of the jiroperty, because at the time the insolvency took place 
the appellants had no more right to the property than any other creditors. 
Before decree, a creditor has no ri^ht , and the Official Assignee has a right to 
restrain any creditor from getting a preference. As to the point, whether an 
[135] attachment before judgment is in the same position as an attachment 
after judgment, 1 submit that an attachment before judgment amounts at the 
highest to holding the property for the purpose of having it forthcoming to 
answer any decree that may he made. An attaclunent is called into play 
under s. 489, for the pfirpose of withdrawing the proiierty out of tlie power of 
the Courts. In order to sustain the argument of the other side, it must be 
that the plaintiff has some right in the property which would prevent it 
passing to the Official Assignee. 
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The word “ rights in s. 489 is taken by Mr. JUSTICE WHITE to be “ rights 
in the proceedings,’’ and this is the view of the Full Bench case. I contend 
(1) that a security given by a defendant is on a different footing from an 
attachment of his property ; (2) that the object of giving security is, that 
there should be no alienation of the property, and not to give plaintiff a lien 
upon it. 

The view of the English law on the subject has no application, but we 
must look to the provisions of tlie Civil Procedure Code 

The Official Assignee, who represents all creditors, ought to be in the 
same position as other decree-holders, and under the Insolvent Act he ought 
to bo able to share in the rateable distribution. Section 489 only refers to 
property attached and not to securities. 

* Under s. 344 of the Code any persons arrested or imprisoned under a 
decree may apply for a declaration of insolvency, and under s. 351 a Keceiver 
may be appointed to the property, and under s. 356 distribution may be 
ordered. So the policy of the law is, tliat in the event of insolvency, the 
assets should be rateably distributed. From the fact that tl:^e law puts it out 
of the defendant’s power to touch the property, you are not enabled to infer 
that the law gives any lien on the particular property 

As to the case of O'Hanlon v PalLolo(fiis fMorton’s Dec 323), tliere is a 
great difference between the sequestration referred to there and an attachment 
before judgment, l)ecause at ])ages 327 and 328 of the Eeport the nature of 
sequestration is described. The process is entirely confined to the English 
Court. 

As to the case of Gamble v Bholagir (2 Bom 11. C. 150), which does not 
agree with the case of O' Hanlon v. Palwlogns, whatever the effect mjjiy [l36] 
be, Westbopp, J., says : “ It is difficult to regard the writ of sequestration in a 
suit, as the inception of an execution, before tliere is, in that suit, any judg- 
ment in existence to be executed. ” Can it be contended that Mr JUSTICE 
Westbopp thought that in the absence of a declaration that an attachment 
before judgment was to create a preferential right in a plaintiff, the rights of 
persons not parties to the suit should be affected The view I take is support- 
ed by old cases which I submit have not been overruled, see the case of 
Pctimibcr Mundle v. Cochrane (l Ind. Jur , N S. ll). 

Mr. Evans in reply. 

Tlie Opinions of the Full Bench were as follows — 

Ppinsep, J.— The question before us is whether a creditor, whose rights 
depend upon an attachment before judgment, is entitled to execute a decree 
subsequently obtained, in spite of a vesting order in favour of the Official 
Assignee of the insolvent debtor’s estate passed after the attachment, hut before 
the decree. 

I am of opinion that, having regard to the terms ol the present Code, he 
cannot execute such a decree. An attachment before judgment is obtained 
when a Court is satisfied that the defendant intends to obstruct or delay the 
execution of any decree that may be passed against him, b/ disposing of or 
removing his property from the jurisdiction of the Court, or quitting such 
jurisdiction and is unable ,to furnish proper security The attachment is to be 
removed if at any time the security is furnished or the* suit is dismissed. It 
does not affect the rights of third parties already existing, nor does it prevent ' 
any decree-holder from applying for the sale of the property in satisfaction of 
bis decree. It is further provided that on a decree subsequently obtained, the 
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attaching creditor may proceed in execution without any re-attachment. The 
rights so conferred are clearly to prevent any alienation by the debtor, suoJi as 
I may say amount to any fraudulent preference, if he were about to become 
insolvent. As I understand the argument, the only persons who can intervene 
are persons having rights prior to the attachment, or any decree-holder who 
may apply for execution, whether that decree may have been obtained before 
or after the attachment. If such decree-holder obtains a sale [ 137 ] and 
that sale is confirmed before the creditor who has an attachment before 
judgment gets a decree, he can obtain the whole sale proceeds, and the attach- 
ment before judgment affords no security. No doubt, this is an extreme 
case, but still it is a case that may happen. Then, again, what is the effect 
if in execution of such a decree, or if in execution of a decree obtained by 
the attaching plaintiff, the judgment-debtor applies under s 344 to become an 
insolvent? Execution is suspended until determination of chat applicaUion. 
If he is declared an insolvent under s 351. a Receiver is appointed, the entire 
property of the insolvent is vested in that Receiver, and the attaching creditor 
gets merely the costs incurred in the execution proceedings, mortgagees are 
next paid, and tlien the assets are distributed among all other creditors. 
These are the rule's prescribed by the present Code, and m my opinion they 
apply with equal force to all Courts, whether the debtor has been made an 
insolvent on the Original Side of this Court under the English Insolvency 
Statute or under Chapter XX of the Code. That chapter has been extended 
to proceedings on the Original Side of this Court. A vesting order under the 
statute is, as I understand its effect, of the same nature and force as the 
appointment of a Receiver under s. 35h 

Then, again, if we consider the object of an attachment before judgment, 
and the position of the attaching plaintiff with respect to the Official Assignee 
or Receiver appointed under s. 351 of the Code, it seems clear that the former 
can have obtained no absolute right over the property attached before judg- 
ment such as to supersede the effect of a vesting order. The object of an 
attachment before judgment is to prevent anv alienation or removal by a 
dishonest debtor (s6’c s, 483), but when by the action of a Court, by means of 
the appointment of a Receivei under s. 351, or the passing of a vesting order 
in favour of the Official .Assignee, that object is attained, there can be no possible 
reason why one who obtains an attachment before judgment, should, merely 
by force of that attachment, acquire a more favourable position than any other 
creditor. The attachment must be removed on security being given, and so 
far as the payment of the debt, which on decree subsequently passed may 
[158] be found to be due, that security is given by the appointment of a 
Receiver s 351, or a vesting order under the Insolvency Statute. The 
security thus given may, no doubt, sometimes not bo to the full amount — that 
would depend on the state of the insolvent’s estate, but it would be a sufficient 
security having due regard to the claims of other creditors This would l>e the 
result of jiroceodings taken under the Code of Civil Procedure, and 1 cannot 
suppose that it was ever intended by the Legislature tliat, under precisely 
similar circumstances, there should be any difference when a vesting order is 
passed under thj Insolvency Statute by this Court in its Original Jurisdiction, 
especially when Chapter XX of the Code applies to that jurisdiction. 

I would answer this reference accordingly. 

Tottenham, J.— I would answer the question submitted to theEull Bench 
, in the affirmative. 

I consider that the provisions of Chapter XXXIV of the Code can have 
no operation in favour of a single creditor to the exclusion of others, when the 
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debtor has, during the pendency of the suit, been declared an insolvent, and a 
vesting order has been passed by the High Court in favour of the Official 
Assignee. 

Upon the occurrence of this event, it seems to me that the property of the 
insolvent, in whosesoever custody it may be, becomes available for rateable 
distribution amongst the whole body of his creditors ; and that the attachment 
before judgment obtained by one of them, but which has not yet been followed 
up by a decree, does not entitle him to any preference over the others. 
Section 7 of the Insolvent Debtor’s Act provides that the vesting order “ shall 
instantly, and without any conveyance or assignment, vest all the real and 
personal estate, effects and debts as aforesaid in the said Official Assignee, 
who shall have full powers for the recovery th*ereof, and shall hold and stand 
possessed of the same for the purposes and in the manner hereinafter mentioned,” 

It is true that the Official Assignee’s right or possession is subject to any 
lien lield by any other person in respect of any of the property , and that the 
Official Assignee acquires no right beyond what the insolvent himself had ; but 
in my view tlie creditor, who has procured an attachment before judgment, does 
[159] not thereby acquire any lien entitling him to have his demand satisfied 
to the prejudice of other creditors. It is perhaps a different thing if the 
attaching creditor has obtained his decree and has applied for execution by 
the sale of tlie property attached before tlie insolvency has been declared, for 
in that case lie has a complete lien upon the attached property for the satis- 
faction of his decree. 

I cannot concur in the view tiiat the alteration from the terms of s. 89 of 
Act VIII of 1859, by the addition of the words “ existing prior to the attach- 
ment ” in s. 489 of the new Code, must have been intended to alter the law 
laid down in tlie Bombay case of Gamble v Biiolaqir, oi to defeat the Offi&al 
Assignee’s right on behalf of the whole body of creditors in cases where the 
attaching creditor has obtained no decree at the time when the vesting order 
is made. For, if by so doing, the Legislature would correct one apparent 
inconsistency, it would create one still more glaring, by placing the creditor, 
who obtained an attachment before judgment, in a position of advantage over 
all the other creditors, which a creditor who has obtained a decree could not 
have either under the Insolvent Debtor’s Act or under the insolvency provi- 
sions of the Code of Civil Procedure. 

I am, therefore, disposed to concur with Mr. Justice Prinsep in holding 
that the vesting order prevents the attaching creditor from executing his decree 
against the property attached. 

As to its being incumbent on the Couit to proceed to execution upon 
application, it seems to me that the fact of the vesting order having been 
passed prior to the decree, would authorise the Court under s. 250 to withhold 
its warrant for execution of the decree subsequently obtained. 

McDonell, J. — I would answer the question submitted to the Full Court 
in the affirmative, and generally for the reasons given by Prinsep and TOTTEN- 
HAM, JJ. It is certainly difficult to say why the words “ existing prior to the 
attachment ” have been inserted in s. 489 of the present Code, unless, as 
suggested by Field, J., when this very case came before him on a hearing under 
s. 622, they were put in merely to make it clear that alienations after an 
attachment before judgment and pendente hte are void, and that really there 
was no intention to interfere with, or alter [150] the law relating to, the 
priority of the Official Assignee as settled by a number of decisions upon the 
old Code. The policy of the new Code of Civil Procedure, as shown in Chapter 
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'•’j^l^^aed^WB^hiBre, is that alt otedltora should sham, add tiityt no partiotdw 
' . coreditior should have a preference when thei*e is a deficiency of assets, merely 
because he happened to obtain a decree first, and it would certainly be oppos^ 
to this poUoy to take away the priority given to the Official Assignee by the 
law as settl^ before the passing of the present Code. 

Hitter, J. — I would answer the question referred to us in the negative. 

It seems to me that if the Official Assignee, after the vesting order was 
made in his favour, was not entitled to have the attachment of the insolvent's 
property, made before judgment, removed, he cannot resist the right of the 
plaintiff, who has obtained a decree after tlie vesting order, to have his decree 
satisfied by the sale of the attached property. The first question that demands 
consideration is, therefore, whether the attachment before judgment in this 
case, under the 34th Chapter of the Code of Civil Piocedure, was liable tp be 
removed on the application of the Official Assignee, the defendant in the suit 
having been adjudged an insolvent before the decree was passed against him. 

Under Act VITI of 1859 a similar question came under consideration in 
several cases, and, under the provisions of that Code, it was uniformly decided 
in favour of the Official Assignee. Of these cases, the question was exhaus- 
tively discussed in Sava Bamjt v. Jadavp Nathii (2 Bom. H. C , 165) and 
Gamble v. Bhoiagir (2 Bom , H. C., 150). If we examine the reasons given in 
these two decisions in support of the conclusion to whicli the learned Judges 
came, and compare the provisions of Act VIII of 1859 regarding attachment 
before judgment with those of the present Code on the same subject, it would 
appear that the Legislature has altered the law as laid down in these cases 
with reference to the construction to he put upon the sections of the Code 
bearing upon this subject. 

Thei»main ground upon which these decisions rest is, that the provisions 
regarding attachment before judgment, laid down [ 161 ] in Act VIII of 1859, 
left it entirely at the discretion of the Court to remove the attachment when- 
ever it appeared equitable and just to do so And as in these cases it appeared 
to the Court more equitable that a debtor's property should be available 
equally to all his creditors, than that it should be applied solely for the advan- 
tage of one, the attachment was ordered to be i-emoved at the instance of the 
Official Assignee. 

But that under the present Code, this unfettered discretion has been 
taken away, will appear clear if we compare ss. 83, 84 and 89 of Act VIII of 
1859 with the corresponding sections of the new Code, ^nz., 484, 485 and 489. 

Both under ss. 83 and 84, the Court would direct the attachment of the 
debtor’s property “ until further order,"' The words “ until further order ” left to 
the Court ample discretion to deal with the question of the removal of the 
attachment on equitable giounds. 

But in s. 485 of the new Code, which corresponds with s. 84 of the old 
Code, the words “ until further order ” have been omitted ; and in the second 
paragraph of s. 484 of the new Code, instead of the words of the corresponding 
s, 83 of the old Code, the word “ conditional ” has been substituted. The 
condition referred to is evidently the success or non-success of the defendant 
to show satisfactory cause under s. 485, i e., if the case falls under paragraph 
1 of 485, the attachment is to be confirmed, but ;f it falls under the second 
paragraph, the attachment is to be withdrawn. ’ 

The language of s. 89 of the old Code was quite in unison with the 
provisions of ss. 83 and 84, which, as already shown, conferred ample latitude 
to the Ck)urt for exercising its discretion on equi^ble grounds. In s. 489 of 
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w a, 89 of the olfl^ .jQo^e, between%e 

Ti 0tttaehmeni b^ore iitdgment shall^ not affect itU rights'* and “d/ 

pm^0is^ not parties to the suit,** the words “ existnig prior to the aUachment *' 
h^W been introduced. The introduction of these words shows that the 
discretionary power of the Court has been curtailed. It seems to me that the 
ample discretion which the Court, under the old Code, had for [162]1 directing 
the removal of an attachment before judgment upon equitable grounds, is now 
cut down to oases falling under ss 488 and 489 of the new Code. The present 
case does not fall under either of those sections. Section 488 has evidently 
nothing to do with it, and s. 489 is not applicable, because tiie right of the 
Official Assignee came into existence after the attachment. 

• 

Therefore, under the 34th Chapter of the Code, the Execution Court had 
no ijpwer in this case to direct the removal of the attachment at the instance 
of the Official Assignee. Then, with the exception of s. 250 I do not find any 
other provision in the Code under which the Court, in the exercise of its 
discretionary power, could refuse to allow the defendant to proceed with the 
execution of his decree. But before the Official Assignee appeared in the 
Execution Court, it had directed the warrant for the execution of the decree to 
issue. The attachment before judgment in this case was made in accordance 
with the order, dated the 2nd March 1880. On the 22nd March following, the 
defendant in the suit was declared insolvent and the vesting order was passed. 
The suit w^as decreed on the 9th of April 1880, and the application for execu- 
tion was made on the 10th of May 1880, and on the 22nd May 1880 the 
order for the sale of the attached property was made. Then on the 4th of 
June 1880 the Official Assignee made his application to stay the sale. These 
dates clearly show that the Official Assignee, in support of his application, 
could not rely upon the provisions of s. 250, because the warrant for tlie 
execution of the decree had been then already issued. • 

That being so under the provisions of the new Code the Execution Court 
had no power in this case to direct the removal of tlie attachment or stay the 
sale upon the application of the Official Assignee. In coming to this con- 
clusion I have not at all taken into consideration the provisions of the chapter 
on Insolvency of the Code itself, because the present case does not fall under 
them. 

Therefore there is no provision of the Civil Procedure Code, under which 
the Execution Court could grant the application of the Official Assignee. 
Nor do I find any provision in the [ 163 ] Indian Insolvent Act under which 
he could succeed in his application. The only section under which,the execu- 
tion proceedings could be stayed is s 49. But it only applies after the insol- 
vent’s schedule has been filed, and in respect of a debt or demand admitted in 
the schedule. 

In this case it is admitted that the insolvent’s schedule has not yet been 
filed. It being thus clear that in this case the Execution Court in the exercise 
of its discretion had no power, at the instance of the Official Assignee, either 
to remove the attachment or to stay the sale, it seems to me titat the reasons 
upon which the Full Bench decision in Anand Chandra Pal v. Pancht Lai 
Sarma (5 B. L. E. 691) is based, would warrant us in holding that the 
d^endant in this case has the right to have the attached property sold and 
the money realized by sale paid to him. Sir Eichard Couch, C. J., m deliver- 
ing th^ judgment of the majority of the Judges of the Full Bench, holding 
upon the authority of decided oases of English Courts, that an Official 
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Assignee ** has not a greater interest in the property than the insolvent htid, 
says : “ But, as I liave said the question must be answered by a reference to the 
Code of Civil Procedure.” 

He then thus refers to these iirovisions ; — 

“ Bv s. 15 of Act XXIII of 1861, substituted for s. 215 of Act VIII of 
1859, it is enacted that ‘ if the apjdication for execution of a decree be admitted, 
the Court shall order execution of trie decree according to the nature of the 
application ' Section 221 of Act VIII of 1859, sa\s . When all necessary 
preliminary measures have been taken, where any such are required, the 
Court, unless it sees cause to the contiary, shall issue the proper warrants for 
the execution of tlie decree.’ 


" Section 282 is ‘ If fclie decree be for money, and the amount thereof is 
to bo levied from the proi)ert\ of the person against whom the same may have 
been pionounced, the Court sliall cause the property to be attached in the 
manner follo*<.Mng,’ and therejftei tiie dideient modes of attachment are given. 
Section 242 says ‘ In all cases of aiiacliment under the preceding sections, it 
shall be competent to the Court, at anv time dm mg the attachment, to direct 
that any part of tlie ])roport\' so attached as .shall [ 164 ] consist of money or 
bank notes oi a suflicient pait thereof, shall l>e paid over to the party applying 
for execution of the dcciee, oi that any pait of tiio property so attached as may 
not consist of money oi hank notes, so fai as may be necessary for the satisfac- 
tion of the decree, sliall be sold, and tliat the monev which may be realized by 
such sale, or a sufliciGnt ])art thereof, shall be paid to such party ’ 

“Now, it IS a rule, that when a statute confers an authority to do a 
judicial act in a ceriain case it is imperatue on those so authorised, to exercise 
tfie aut)iontv when tlie case aiises, and its exercise is duly applied for by a 
party inter ostod and having the right to make the application This has been 
often (locidod and it is siifhcient to quote the cases of Macdotigall v. Paterson 
(11 C B 755) , Crah‘ v, Powell (2 E and B 210) , and Bowes v. Hope Life 
Jnsmance Companif (11 11 L C., 389) In those cases the word used in the 
statute was ‘ mav ’ According to this rule, the words ‘ it shall be competent to 
the Court ’ in s 242 must not bo construed as giving to the Court a power 
which it mav exorcise or not as it tliiuks fit, but is obligatory and conferring 
on tlio attaching ci editor a right to liave the attached property sold, and the 
money realized b'v the sale paid to him ” 


Now, if we refer to the corresponding sections of the new Code of Civil 
Procedme, we find thao the same process of reasoning leads us to the conclu- 
sion tluio Hi. defendant in this case has the right to have the attached property 
sold, and the money realized by the sale, paid to him. 


For facilit\ of reference and comparison, the corresponding sections of the 
new Code are noted below Section 15 ol Act XXIII of 1861, corresponds 
with paragraph 2 of s 245 of the new Code ; s, 221 of the old Code with 
s. 250 of the new Code , .s. 232 ■' of the old Code , and 273 of the new Code ; 
and s 242 of Uie old Code with s. 284 of the new Code 


In s. 284, the word “may” has been substituted in the place of 
the ^vords “ it shall be competent to the Court.” But as pointed 
[ 165 ] out by Sir BjfHxmy Couch, C.J., according to a well-known rule of 
construction either of those expressions must not be considered as giving to 
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the Court a power which it may exercise or not as it thinks fit, but as obliga- 
tory and conferring on the attaching creditor a right to have the attached 
property sold, and the money, realized by the sale, paid to him. 

For these reasons, T am of opinion that the question referred to us should 
be answered in the negative. 

Garth, G*J. I think that, liaving regard to the language of the pioscnt 
Code, my brothei* Hitter's view of the law is right 

Had the wording of s. 489 of the now Code been the same as that of s 89 
of the old Code, I should have agreed with the view oi the Jiombay Court in 
the case of Gamble v. Bholagti (2 Bom. H. C ,J50). 

But the language of s. 89 , upon which the learned Chief Justice iii that 
case<founds his opinion, has been inateriallv altered in s. 489 of the present Code. 

The words of the old Code weie “ attachments before judgment shall not 
affect the rights of persons not parties to the suit ” The words pf the present 
Code are “attachments before judgment shall not affect tlie lights, 
prwr to the attachment, of peisons not parties to tlie suit ' 

It seems to me that the words “ existing prior to the attachment ” must 
surely have been introduced with some object, arid! (lannot help thinking 
that they were introduced for the express puijiose of altering the law, as laid 
down in the judgment of the Bombay case 

At the same time 1 am quite of opinion that the law ought to be as the 
majority of my learned brothers liave held that it is , and 1 am vow glad that 
they have seen their way to arrive at that conclusion 

The lesult will he that the question rcloirod to us is answered in Uio 
affirmative , and the plaintiff' will have his costs in this Court. • 


NOTES. 

[ EFFECT OF VESTING ORDER ON ATTACHMENT 

Whether the attachment be one Ijcfore jtidgnu'iit (10 Cal 150 s 551 , iO Bom 40i5 ; 
26 Mad. 673) or in execution of a dcciec (29 Cal 4‘2tS (P. B ) ovoi ruling 28 C.il 41') , 5 C L .J 
80 * 11 C.W N 163) tho'ittaehiiig creditor has no piiorit\ »)vci the Ollicial Assignee Those 
decisions are based on the ground that an atlaihing crediLoj does not obtain a thaige oi hen 
on the attached propo^t^ . Str 15 Cal 202 25 Cal 170 PC 24 1 A 170 and 2b Mad. 573 ] 
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[1661 FULL BENCH. 

The 13th September, 1883. 

Pkesent : 

Sir Richard Garth, Knight, Chief Justice, Mr. Justice Mitter, 
Mr. Justice McDonell, Mr. Justice Prinsep and 
Mr Justice Tottenham. 


Moothora Kant Shaw and others Plaintitfs 

vcrsuH 

The India General Steam Navigation Co Defendants.' • 


Garners, kahility of — Common canters — E^iqtish latu — Contract Act (IX of 
1872), ss. 151, 152 — Carriers Act (111 of 1865)— Railway s Act {IV of 1879), 
s. lO^—^Statemejit of objects and reasons of the Contract Act. 

The common law of England regulating the responsibility of common carriers, was at the 
time of the passing of the C<irriers Act, 18G5, and is still, m force m this country, and is un- 
affected b> the provisions of the Indian Contract Act Kuverjt Tulsidas v. G. I. F. By. Co. 
(I. L. R., 3 Bom., 109) dissented from. 

The plaintiffs entrusted to the dofeiidauts, who were common earners under the Carriers 
Act III of 1865, certain goods whicii wore lost in the course of their carnage on one of the 
defendants’ steamers On the facts it was found that the defendants took as much care of 
thjL goods as a man of ordinary prudence would, under similar circumstances, take of his own 
goods of ttie same bulk, quality and value as the goods bailed ; and that the loss was not 
occasioned bv the act of Ood or the (^uoenS eucinics. There was no special contract of the 
nature provided for by s. 0. Act III of 18G5 Held, that ss. 151, 15‘2 of the Contract Act did 
not apply, and that the defendants were liable for the loss of the goods. 

This was a case stated for the opinion of the High Court under s. 55 of Act 
IX of 1850, and s. 617 of Act XIV of 1882. 

The following is the case as referred by the Fourtli Judge of the Calcutta 
Small Cause Court — 

“ This suit was instituted on 26th June under Act IX of 1850. It was 
heard on 3rd, 4th, 5th and 10th July, after the present Small Cause Court Act 
had come into force. 


' The f'ljiintiffs sue the defendants for Es. 296, being the value of 72 
drums of jute out of 98 shipped on board the defendants’ flat Delta at 
Kaligunge, on the 19th September last, under the hill of lading vi^hicb accom- 
panies this reference. The defendants are common carriers by inland navifia 
tion under the Indian Carriers Act III of 1865, and their Uabilities are 

•On .a case referred bj G C, Sconce, Fourth Judge of’ the Calcutta Court of Smal 


t [Sec. 10.— Wy agreement purporting to limit the obligation or reaponsibilitv imnoend 
o ' y A 1 i. carrier by railway by the ludiau Goiitraot Act 

inf hab tf " ” seetionB island 161, in the caee of loss, destruction or deS^ 

mg liabuAj . , ration of , or damage to, properfy shall, m so far as it puX^g 

... to Imit such obligation or responsibility be void unless-— ^ 

UV-rtTS or firing such 

(b) if otherwise in a formtpproved by the Governor-General m Council.] 
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C1873 governed by s. 6 of that Act. The plaintiffs recovered from the defen^ 
dants at Calcutta 26 drums out of the 98 shipped at Kaligunge ; the remaining 
72 were lost in transit under the circumstances hereafter stated. There is no 
dispute os to the value of the lost jute, and the defendants had not limited 
their liability to pay for the jute by any “special contract signed by the 
owner of the jute delivered to them to be carried, or by any person duly 
authorised in that behalf by the owner.” (See s. 6, Act III of 1865). 

“The steamer Mtrzapore left Debiooghur on the 10th September 1881, 
with the flat Delta in tow, containing a general cargo. After arriving at 
Kaligunge the plaintiffs’ jute and a large quantity of jute belonging to other 
persons, was stowed on board the Delia, The steamer, and Delta, the flat 
being lashed to the portside of the steamer, proceeded on to Serajgunge, where 
another flat, the Lebong, was taken in tow and fsistened to the starboard side 
of flie steamer. They then proceeded on their voyage. All went well till the 
evening of Monday, the 26th September, when they arrived at a narrow part 
of the river, called the Atharah Bend or 18th Reach. Here at about quarter to 
6 o’clock P.M. a severe shock was felt ; the Delta trembled and was forced up 
against the side of the steamer , the engines were stopped^ and it was found 
that the Delia bad struck against some obstruction in the river, which had 
caused a great rent in the bottom of the flat Delta * about the turn of the build 
reaching from the forepart of No. 1 hold to tlie after bulkhead of No. 2 hold, a 
distance of nearly 30 feet , rivets and plates were started, and the rent was 
about four to six inches wide, or about as wide as the palm of one’s hand. 
Through this the water came in with great force and rapidity. Pumps were 
set going at once, and the Captain of the steamer went on again easy,’ in the 
hopes of being able to reach a nullah about two miles off, with which he was 
acquainted, intending to beach the flat in shallow water. He could not»do 
this, because he found another steamer, the Dacca, anchored ahead of him, 
with a flat, and the river was too narrow to enable liim to pass her. The steam 
of the Dacca was do\^ n, and could not have been got up for three hours. 
Haley, the Captain of the Mitzaporc, then determined [1683 to place the flat 
Delta close to the shore This was done, and she was fastened up to the 
surrounding trees on the bank with chains and ropes. The banks here were 
precipitous and deep water close up to them. There were about two fathoms 
of water under the flat, where she was fastened up. There were no inhabitants 
of the country from whom they could get assistance. The crew of the Da^ca 
came to their assistance with the pumps from that vessel. There were also 
pumps on board the Mirzaporc and the Delta which had been vigorously 
employed from the first. Jute was crammed into the leak, the awnings from 
the steamer were taken down, and drawn under the hull of the flatdn the hope 
of stopping the flow of water, and all the men that could be spared from pump- 
ing were employed in saving the cargo by putting it on shore and on board 
the steamer alongside. It w^as impossible to stop the leak, and finally the flat, 
heavy with the water in her, sank about 9 A.M. on the 27th September in five 
fathoms of water, breaking away from the cliainh and ropes which had sustained 
her. At the place where the accident took place the river was about 150 feet 
wide. The portside of the Delta was about eight or ten feet from the shore on 
“her left hand, the Mirzapore was sixty feet wide, and each flat thirty feet 
wide, and there would, therefore, be fifteen or twenty feet between the star- 
board side of the L^bong and the bank on het side . it was then low water, and 
the river narrower than it would be at high water, Mtrzapore, with her 
flats, was going along with the last part of the ebb, and with such tide as there 
was to help them was going over the ground aVabout three miles per hour, 
bads going on both sides. "'The soundings at the time when the accident 
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happened were" 11 fathoms on tfe portside of the DdUit and 2 fathoms on the 
starboard side of the Lehong, The Delta was drawing four feet three forward 
and four feet six after. The Dacca, which liad preceded the Mzrzapore with 
only one flat in tow a very few hours before, up this narrow reach, at a higher 
state of the tide, might very well have safely passed over, or on one side of the 
obstruction which caused the wreck of the Delia, A good look-out had been 
kept, but nothing could be seen above water which should have caused the 
Mirzapore to hesitate about proceeding on her journey. After the Delta had been 
sunk, and all the [189] cargo which could be saved had been saved out of her, 
Captain Haley went back to the place where the accident had happened, and with 
bamboos and ropes dragged the bottom of the river in the hope of finding out upon 
what object the vessel had struck, he could find nothing. The probability is 
that the Delta had struck upon a “ snag and the point of the snag sticking 
in the rent made in the vessors bottom the “ snag ” itself had been carried on 
for a short distance by the impetus of the vessel till it sank again in deeper 
water. Captain Haley had never heard of such an accident happening in that 
part of the river before. A “ snagboat ” is kept up by Government for the 
purpose of clearing away such obstructions, towards the maintenance of which 
a high toll is said to be paid by the Compan>. I do not think it w^ould serve 
any good purpose to quote the evidence at any length. The tiial occupied 
four full alternoons The exarnination-in-chief was minute, and the cross- 
examination searching. The plaintiffs undertook to prove that after the goods, 
which had been saved from tlie wu’eck, were brought to Calcutta, the defen- 
dants had given jute hearing the plaintiffs’ mark to other persons instead of to 
themselves ; in this they failed. 

“ After a careful consideration of the whole evidence, I find, as a fact in 
thd terms of s 151 of the Indian Contract Act, that tlic defendants did ‘ take 
as much care of the goods bailed to them as a man of ordinal v iirudence would 
under, similar circumstances, take of his own goods of the same bulk, quality 
and value as the goods bailed.” 

“ Mr. Sale on behalf of the Company contended, — 

“ Is^ -On Ihe authoiity of Tuhiflas v. G. 1. I\ Baikoay Coni’ 

pany (I L E., 3 Bom., 109), that the defendants were not liable, and that thev 
were entitled to t)ie protection of ss 151, 152 of the Indian Contract Act 

“ ilwd — That the damages arose from an ‘ act of God,’ and the carriers 
were not liable, because they had done ‘ all that was reasonably and piactically 
possible to ensure the safety of the goods.’ He cited Nugcui v. SviUh (L. R , 

1 C. P 1) 423b par CoCKBUKN, C. J., p. 437 Agieeing with Mr. Sale as to the 
latter part Ins proposition, I think the accident, though inevitable and a peril 
of [170] navigation, was not of that class which can be called an ‘ act of God.’ 

“ 3^^.— That under the Carriers Act HI of 1865, s. 6, no ‘ siiecial contract 
signed by the owner ot the goods, Ac., ’ was necessary, unless it w'as sought 
thereby to limit the carriers’ lialnlit\ for liis own negligence. Having regard 
to the preamble and to s. 8 of the Indian Carriers’ Act, I consider this argu- 
ment to bo altogether unsustainable. 

“ ith . — He* referred me to Act IV of 1879, s. 10, where no doubt the 
Legislature accepts the proposition that so far as Railways are concerned, the 
carriers' liability is to be measured by ss. 151 and J52 of the Indian Contract 
Act. But nothing irf the Carriers’ Act, 1865, now applies to carriers by 
Railway. 

“ On the Urst point, asi^to whether ss. 161 and 152 apply, notwithstanding 
the great authority of Sir Michael Westeopp. I entertain respectful doubts 



THK INDIA GENERAL STEAM NAVIGATION CO. [I883j I.L.R, 10 Cal. 171 


whether Kuverp Tulstdas v. G.I.P, Badwaj^ompany (I. L. R., 3 Bom., 109), 
was correctly decided, and I desire therefore to state my reasons for those 
doubts. The High Court, Calcutta, has never, so far as I am aware, been 
called upon to consider the question with reference to persons who are common 
carriers under the Carriers’ Act III of 1865 Act III of 1865 is intituled ‘ an 
Act relating to the rights and liabilities of common carriers,’ and in its 
preamble * recites that it is expedient not only to enable common carriers to 
limit their liability for loss of, or damage to, property delivered to them to 
be carried, but also to declare their liability for loss of, or damage to, such 
property occasioned by the negligence or criminal acts of themselves, their 
servants, or agents.’ The -preamble recognises the fact that the law as it 
then existed, the common law imposed such a burden of liability upon 
common carriers that it was expedient to enable them to limit it. ‘ The 
preamble,’ as Westropp, C. J., says (see page 116) ‘betrays no intention on 
the part of the Legislature to fix on the common carrier the character of an 
insurer against all risks, except the act of God or the Queen’s enemies.’ Precisely 
so — that was the liability which the common law imposed upon the common 
[171] carrier, and the first object of the Carriers’ Act was not to fix such a 
liability upon the earner, hut to enable him to free himself ^from the liability 
which the common law had already fixed upon him Section 6 of the Act points 
out the mode by which the common carrier to whom that section applies (the 
defendants in the present case), may limit his liability, viz,, he ‘ may, by 
special contract, signed by the owner of such property so delivered as aforesaid, 
or by some person duly authorized on behalf of such owner limit his liability 
in respect of the same.’ If the earner neglects, or does not choose, to adopt the 
means pointed out by tlie Legislature, by which he may limit his liability, 
then by necessary implication the liability which the common law imposes on 
him shall continue unlimited. I appiehend that the maxim ‘ Expregsio urtius 
est exclmio alien us ' would apply. By this way, and no otlier, may the common 
carrier limit the habilit\ which tlie common law imposes on him The defen- 
dants in the present case have neglected, or have not chosen, to follow the course 
pointed out by tlie Carrieis’ Act, and are, therefore, unless their position 
is altered or amended by the Indian Contract Act, insurers against all risks, 
except the acts of God or the Queen’s enemies. 

“ At page 3 17 of the Report, Westropp, C. J., remarks * ‘ The 6th section 
does not lay down what shall be the extent of the common carrier’s liability if 
he do not limit it by special contract, but leaves that question to be dealt with 
hy the common lair. If that liability has been varied by the Indian Contract 
Act, it IS the common law and not the 6th section of Act III of 1865 which 
has been interfered with,’ It is at this point I am unable to follcfw his Lord- 
ship’s reasoning. I cannot help thinking he has stopped short at the very point 
where, if he had pursued the argument a little further, he would have been led 
to a different conclusion. 

“ At page 113 of the Report, WESTROPP, C. J., points out that the Indian 
Contract Act (IX of 1872) is, and purports to be, only a partial measure. Its 
preamble recites that ‘ it is expedient to define a, ml amend certain parts of the 
law relating to contracts. Its first section repeals certain ena<ftments specified 
in the schedule ’—(of which Act III of 1865 is notone) but provides [172] that 
nothing contained in the Act ‘ shall affect the provisions of any Statute, Act. 
or Regulation not hereby expressly repealed I think it unnecessary to go 
further or quote the subsequent words of the section. If it can be shown that 
SB. 161 and 152 of the Contract Act ‘ affect ’ the unrepealed Act HI of 1865 or 
any part of it, they are inapplicable to the present case. 
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“ Westbopp, 0, J., (se6 pa^ 117) admits that in the absence of a special 
contract limiting the carrier's liability, s. 6 of Act III of 1865 ‘ leaves that ques- 
tion to be dealt with by the cqmmon law.* In defining the word ‘ bailment ’ it 
would be impossible to use other than general terms. Accordingly the defini- 
tion of the word * bailment ' in the Contract Act is wide enough to cover a 
‘ bailment ’ to a common carrier. The w-ords ‘ in all cases of bailment ' in s. 151 
are also very wide. I apprehend, however, that those general terms must be 
read as qualified by the preamble and s. 1 of the Act, and all cases of bailment ' 
mean all cases to which the Act applies. A general definition of the word bail- 
ment is one thing, liability in respect of a bailment is another and very 
different thing ; and I can hardly think tliat a merely general definition of the 
word * bailment ' affords any ground for saying that the Legislature intended to 
substitute the Contract Act for the common law or to ‘ amend * that particular 
part of the law relatmg to contracts which, as regulating the liability of a special 
class of bailees, viz., common carriers for hire, in respect of a bailment, had 
already seven ^ears before been made the subject of an Act, then (in 1872) and 
still in force. *If it had been intended in the slightest degree to alter or amend 
the position in which the unrepealed Act III of 1865 had left the common 
carrier, the Legislature w^ould, 1 believe, have expressly said so, and Act III of 
1865 or some portion of it would, I should think, have been expressly repealed. 

“I am confirmed in this view by the consideration that carriers are ex- 
pressly referred to in s. 158*' of the Contract Act, but these are gratuitous 
carriers. It must not be forgotten, however, that there may be carriers for 
retrard, who are nevertheless nor common carriers. To carriers for reward, who 
[ 173 ] are not common earners, ss 151 and 152 of tlie Contract Act have been 
held by the High Court, Calcutta, to apply, MackiUican, v The Compagme des 
Mecsageries Maritimes de France (1. L, R., 6 Cal , 227). But Act III of 1865 
deals onky with common carriers All questions touching the liability of 
common carriers, such as are the defendants, have been, as it seems to me, 
purposely left outside the scope of the Indian Contract Act. Sections 151 and 
152 of the Indian Contract Act, if they apply in a case like the present, reduce 
the common carriers ’ liability from that of an insurer against all risks except 
the acts of God or the Queen’s enemies to what is no liability at all if he can 
only prove that he has taken ‘ ^s much care of the goods bailed to him as a 
man of ordinary prudence would under similar circumstances take of his own 
goods of the same bulk, quality, and value as the goods bailed/ They do this 
without reference to any ‘ special contract signed by the owner of the goods ’ 
practically, as it seems to me, dispense with such a contract ; practically, 
therefore, repeal so much of s 6, Act III of 1865 as makes such a contract 
essential to reduce the common carriers' liability below that which the common 
law imposed on him, viz., that oi an insurer against all risks, except the acts 
of God or the Queen's enemies. Under these circumstances I feel it, speaking 
for myself, impossible to say that ss. 151 and 152 of the Contract Act do not 
“ affect " s. 6 of Act III of 1865. I cannot see how ss. 151 and 152 of the 
Contract Act can “ interfere with ” the common law without, the same time, 

“ interfering with” or affecting the unrepoaled enactment, s. 6 of the Carriers 
Act III of 18^. I cannot help thinking that in giving the defendants the 
benefit of protection under ss. 151 and 152 of the Contract Act, I become a law 
unto myself ; I pra^ically disobey one Act and practically repeal another. 

*£Sec. 158 Whore, Ijy the conditions of the bailment, the goods are to bo kept oiTtorbe 
earned, or to have work done upon them by the bailee for the 
Repayment by bailor of bailor, and the bailee is to receive no remuneration, the bailor 
necessary expeasc-s, shall repay to the bailee the necessary expenses incurred bv him 

for the purpose of the bailment, J ^ 
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“ Mr. Sale contented himself with very little more than a reference to the 
judgment in Kuverji Tussidas v. O. I. P. Bailway Company (I. L. E., 3 Bom., 
109). He made no attempt to dispel my doubts with regard to that decision. 
The one argument he did put before me with reference to a “ special contract 
signed by the owner of the goods” afforded to my mind even stronger grounds 
than any I have yet [174] given, for saving that ss. 151 and 152 affect the 
unrepealed Indian Carriers Act, and are therefore inapplicable. 

He argued, and appeared to be serious in doing so, that no special contract 
toas necessary unless it was wnqhi th&i^ehy to limit the carriers* liabihty foi his 
own or his servants* negligence Mr. Sale must have felt it to be necessary at 
least to try in some way to reconcile ss 151 and 152 of the Contract Act with 
s. 6 of the Carriers Act, or lie would never have suggested such an argument. 
He must have felt that tlie one Act (if it apidies) reducers the common earners’ 
common law liability to nothing at all (if his evidence is up to the mark) with- 
out requiring any special contract, while the otlier Act makes a special contract 
absolutely essential for that purpose. It would, as it seems to fne, be impos- 
sible to give effect to Mr. Sale's argument without absolutely defeating another 
and perhaps the principal purpose of the Indian Carriers Act. That purpose 
is to declare their liabihty for loss of, or damage to, property occasioned by the 
negligence or criminal acts of themselves, their servants, or agents. Section 3 
of the Indian Carriers Act enacts * ‘ Notwithstanding anything hereinbefore 
contained every common carrier shall be liable to the owner for loss of or 
damage to any property delivered to such carrier to be carried where such loss 
or damage shall have arisen from the negligence or criminal act of the carrier, 
or anv of his agents or servants ’ Any s])ecial contract containing a clause, 
exempting the carrier from liability for his own or his servant’s negligence, 
would be to that extent absolutely void • 

“ The reason why the special contract signed by tlie owner of the goods 
was considered essential was probably this It was thouglit right that owners 
of goods, before parting with them goods and their control over them, should 
have an opportunity of seeing, considering, and approving or rejecting the 
clauses by whicli a carrier might propose to exempt himself from any or all 
liability The mere insertion of such clauses into a bill of lading to be handed 
to the owner after he had parted with his goods was to be no longer suffi- 
cient, but a contract exemjiting the carrier from liability for his own negligence 
would, as contrary to public policy, be absolutely void, and it is made so by the 
Indian 01*^8] Carriers Act, s. 9 of which expressly relieves the plaintiff 
from the burden of showing that the canier was negligent, and throws the 
burden of proof on the carrier to show he was not negligent. ^ 

** The next question is as to whether the accident from which the parties 
to this suit have both suffered can bo said to have been an ‘ act of God.’ It 
was a ‘ peril of navigation,’ but not an ‘ act of God.' The defendants might, if 
they had chosen to do so, have freed themselves from liability by a special 
contract signed by the owners of the goods , as it is, they remain insurers 
against such an accident, notwithstanding they have done all they could 
reasonably have been expected to do to avert the consequences oi the accident. 

“ In Niigent v. Smith (L. R., 1 C. P. B., 423>), to which Mr. Sale retored, 
the damage arose from a storm at sea which was clearly an act of God-’ 
CoOKBaRN, C.J., goes very lully into the question as to what amount of dili- 
gence is sufficient under such circumstances to free a carrier from liability, 
but I see nothing in the judgment to show that an accident, such as occurred 
in the present case, can be treated as an act of God.' TJio carrier cannot 
plead an * act of God,’ without showing that he has done his own duty to the 
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utmost. I do not think that I need quote at any gre^t length from the autho- 
rities. In story on Bailments (7th edition, 1863) s. 511 (page 458 of the 
edition before me), it is pointed out that striking on an unknown snag in the 
usual channel of a river has sometimes been thought an ‘ act of God and to 
excuse the carrier, altliough this doctrine iias not always been received with 
satisfacf ion. See the long and learned note 6 See also Parsons on Contracts, 
3rd edition, vol 1, pp. 634, 635, 636, note on pages 635 and 636 and the case 
of Smith V. Shepherd, referred to in Parson's note. Also Maclachlan on Ship- 
ping, 1st edition, p. 456, 2ud edition, 1875, p 499 , Abbott on Shipping, 11th 
edition, by Sheo, 1867, pp 337 and 338, 

It is impossible to say iij the present case what tlie obstruction was 
which caused the accident, or how it got into the river It may have been 
caused by a wood-cuttei cutting down a tree and letting it fall into tlie stream, 
or it may have been caused bv the stream undermining a tree and so brin*ging 
it [ 176 ] into the water As Maclachlan points out if the opei*alion of the 
spontaneous forces of nature or natural objoct.s (such as a tree or a rock), has 
disposed them so that danuige aitei’Wcirds is occasioned thereby, vet, such 
damage is too nemote to* he excused bv law as within the meaning of the 
phrase ‘ act of God ’ Then he refers to Smith v Shepherd, and the judg- 
ment of Heath, J The weight of authority shows that the ‘ act of God’ 
which excuses a earner must be a direct and violent act of nature. One can 
only guess at the cause of tlio accident in the present case , it is impossible to 
say that it was an ‘ act of God.‘ 

“ Foi the reasons I have given, my own opinion is that tlie plaintiffs are 
entitled to judgment in this case, but out of deference for tJio opinion of the 
^mbay High Court in Kaveijt Tulsidas y (t / P Baihrat/ Companij L 
if , 3 , 109) as to the ai^plicahility of ss 151 and 152 of the Indian 

Contract Act, J give judgment lor the defendant This judgment is contingent 
on the opinion of the High Court as to whotlier or not, upon the facts of tlie 
case as they are found and stated, the pidgniont is coirect in law ” 

The case then came up to the High Court before Garth, C J., and WlLSON 
J , and the Court, considering the matter to he of great importance and con- 
siderable difficulty, referred tfie case to a Full Bencli The question referred 
was, whether the English oi what othoi law relating to carriers prevailed in 
this countiy at the time of the passing the Gamers Act (Act III of 1865), 
and whether the Bombay High Court wore right [ in the case of Kiiverji 
Tulsidaa v. G I P. Badtray Company (I L. R . 3 Bom , 109)] m deciding that 
whatever the law which prevailed in India was, that law is now contained and 
defined in tiih provisions regarding bailments m the Contract Act. 

The Advocate-General (Mr Paul) for the plaintiffs submitted that the 
India General Company are common earners The case of E /. Haihoaij 
Company v. Jordan (4 B. L. R, 0. C., 98) decided in 1869 that s. 11 of Act 
XVIII of 1854 was no sufficient cause for saving that the E. 1. R. Company 
were not common carriers. 

The preajjpble of Act ITT of 1865 sliows that a class of persons known as 
common earners were in existence at tlie time of the [ 177 ] passing of the 
Act.* Tt- is true the Bombay High Court have decided that the Contract Act 
repeals or controls Act Til of 1865, but I subjnit that this is directly in 
contradiction to the 'preamble of the Contract Act. If tho English law was 
not in force in the mofussil, the law of equity and good conscience applies. 

1 Garth, O.J. — Then comes the question whether, when we are administering 
the law of equity and good conscience, we are lustilied in importing any partial 
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or special law, English or, otherwise, into India.] Where there is no other law, 
the lex JoTi must lie applied. [Gakth, C J. — Can you show us any authority 
for saying that before Act III of 1805 came into force the English law applied ?] 
No. I cannot, but there must have been many cases unreported. Act III of 
1865 would not have been called lor, unless tor the purpose of giving relief to 
the common carrier, and to give relief to the public , if the law of equity and 
good conscience were in force before the Act it would not have been necessary 
to have passed this remedial Act of 1865, except to xirevent their liability, and 
if it had been intended to coniine the Act to Calcutta, the Act would have 
said so 

In the Bombay case, one view of the law lias been lost sight of, that 
every Act stands by itself, unless it has been repealed, oi the repeal can be 
implied. If two Acts are so o))posod to each other, that one cannot stand ; if 
the two can be read, so that the one does not necessanly I'epeal the other, the 
two may be read sepaiatcly The Contract Act does not necessarily apply to 
carriers at all , the sections i elating to bailments are very wide. And also, 
whore there is a siiecial Act, Act 1865 which can apply, can it bo said that the 
Contract Act repeals it 

A contiact to carry goods iioin one place to anothei docs not strictly come 
within s. 148 of the Contract Act , the word bailment can cover a case of 
conveying by land or water. 11 the Bombay case is right, a merchant and a 
sln])ownoi occupy the position of bailor and bailee. A contract of affreightment 
cannot be said to be a bailment. The words of s. 148 are not sufticiently 
extensive to include a fifth class of bailments 

Section 158 has not been sufliciontly prominently brought forward in the 
Chief Justice’s judgment in the Bombay case. As regaids s. 10 of Act IV of 
1879, the Ijegislature evidently weie [178] misled, and made the sections tliQre 
mentioned a])]>hcablc to u certain subject. Section 10 assumes that {^me sort 
of liability attaches to a caniei by rail I sav the Legislature have simply 
passed the section on the Bombay case, without waiting to see whether the 
decision would he questioned. 

The case of Mollico Mmch ^ Co, v Tho Coiui of Waids (L 11 1 A. Sup. 
Vol , 86 , 10 B. L K , fil'2) lays down that in the absence of any law oi estab- 
lished custom existing in India, in ceitain cases the law of England is to bo 
resorted to for principles and rules to guide the Couit. Pooley v Driver 
(L. R., 5 Ch. D., 160, 4S4) is an authoiity tor showing, that where an existing 
law is difierent from what the Legislatuie supposes it to be, implication arising 
from Statutes cannot be followed 

Mr. PliiU/ps for the llcfendants As regards the question, whether the 
Contract Act applies to carriers and to carriois loi lino theie can ho no doubt 
all the early sections deal witli both , and it is not necessary that the different 
classes should bo mentioned in the previous sections, and perhaps not neces- 
sary to mention them in s. 158 [Gahth, C.J — I think we ought to sec, 
whether carriers wore not hound in India by common law duty before the 
Contract Act.] Custom or duty would not, 1 tlnnk, applv in any other place 
than Calcutta, if there , the custom of the realm did not extend to India , there 
is no reason to suppose that it has been extended , there is no authority for 
saying that the duty of common can lors in India is based on the custom of 
the realm. 

As regards the case of .the i. Bailway Co. v. Jonlan (4 B L. R. O. C,, 
98) there is no reference to the Carriers Act in it , ^lie argument is not leport- 
ed, and there is nothing to show what \vas then liability, and nothing to show 
that 'the Chief Justice was referring to the ordinary English liability of 
common carriers. 
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In the Bombay case, the Chief Justice assunjes that the common law 
liability was in force before the Act, anti that the carrier had an insurance 
liability, but he does not say it was a Statutory liability. The Contract Act, 
I submit, does apply to carriers and to carriers for hire. It speaks of goods 
to be carried ” under the words bailment, s. 148. Contracts of cairiage would 
include [119] hired carriers rather than gratuitous curriers, and s. 151 puts 
gratuitous and hired carriers on the same footing. 

The case of MackiLlican v. Compagnie des Messaqeries Martimes de France 
(I. L. Br., 6 Gal., 227) shows that the Contract Act applies to hired carriers ; 
there is nothing on the face of the section to show thnt common carriers are 
not also included. At p. 230 of the report, PONTIFEX, J., treats the case 
as falling within s. 151 of ‘the Contract Act. I submit the Bombay 
case is correct. Gratuitous carriers are included in s. 158 , and in s. 168 
“ a finder of goods is a gratuitous bailee,” d fortiori is the hired carrier lilso 
included. 

It seema clear, therefore, that both sorts of carriers are included in the 
Act , nor are they excluded by the saving section. 

The Bombay. case is coriect, every Act of the Legislature presupposes the 
common law , and the Carriers Act presupposes the common law with regard 
to carriers, and to alter the common law' does not affect any Statute. 

Before the plain tills can succeed, they must make out that the Carriers 
Act has introduced this liability Whatever the liability of carriers might 
have been, the Legislature was content to leave them with that liability ; and 
in making that Act there is no intention to fix upon the common carrier any 
liability There is nothing in the Act w^hich declares the liability of a common 
carrier 

• Inasmuch as the liability existed before the Act, the repeal of the Act 
would nibt alter the general liability It is therefore absurd to say that the 
provisions of the Contract Act affect the Act 

My contention therefore is (l) that liability not being declared, defined or 
imposed by the Act, it is not affected by the repeal of the Act , (2) that 
the section which makes the carrier liable for negligence does not define his 
liability. 

The Carriers Act limits the liability of a common carrier, and by ss. 3 and 
8 ‘ he is liable for the scheduled goods only in cases of negligence or criminal 
acts. By s. 6 he cannot limit his liability for other goods by notice, but he 
may by a special contract. The Contract Act, if it applies, merely renders 
such special contract, which ho may insist upon, unnecessary. A common 
cainer could by agreement limit his liability, and he formerly sought to do so by 
notice, which in certain cases was held to L180] constitute such an agreement 
The Carriers Act forbade such limitation by notice, and the Contract Act 
substituted the law for a special contract, and thus amends and assimilates 
to the general law, the law relating to common carriers. So far as this, 
however, affects Act III of 1865, it cannot operate under s. 1 of the Contract 
Act ; does it then “affect” the provisions of Act III of 1865 to apply ss. 161 
and 152 of the Contract Act to the Carriers Act? No express provision 
of the Carriers ft.ct is repealed by ss. 151 and 152, for the Carriers Act in its 
only positive provision, s, 8, renders the common carriers liable notwithstanding 
any limitation for negligence. Then is it a “ provision** of the Act (s. 1, 


* tSee, 8 : — ^Notwithslanding anything hereinbefore contained, every common carrier 
1 shall bo liable to the owner for loss of or damage to any propertv 
^ Common c^ner to camor to be earned wWe such lose or 

ior losb or damage damage ehail have arisen from the noghgence or criminal act 

t.y utEle.Jtoriraudoihua- of the earner or any of his agents or gemnts.] 
aeU or ms agent. . » , * 
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Confcract Act) that carriers shall be liable for more ? On the contrary, the 
object of the Act is to enable them to fix their liability as a liability for 
negligence and criminal acts only. 

That is the only liability fixed upon them by the provisions of the Act. 
So also by the Contract Act. If ss. 151 and 152 affected any of ** the provi- 
sions of Act III of 1865, so far as they affect such provisions, the provisions 
of the Carriers Act prevail. There is, however, no “ provision " of the Act 
which cannot stand, and have the operation it was intended to have, along 
with ss. 151 and 152. This is obviously true of s. 3 taken with s. 8. These 
sections say, a common carrier shall be liable only for negligence and crimi- 
nal acts as regards the scheduled goods ; the Contract Act says the same , the 
Contract Act gtves effect to ss. 3 and 8. 

^ By giving . effect to ss. 3 and 8, it renders them unnecessary, but it does 
not do this by “ affecting,” but by “effecting” their provisions. Section 6 
(cl. 1) cannot be affected unless effect w^ere given to a notice, and then such 
“eff ect” would be precluded by s. 1 of the Contract Act. Clause’‘2 of s. 6 says, 
when taken with s 8, that a common carrier may reduce his liability, what- 
ever it is, to that for negligence or criminal acts by a special contract. Does 
the Contract Act affect this And how Not by interfering with the carrier’s 
powers of reducing his liability by contri,ct, but by fixing his liability at that 
to which the carrier was enabled to reduce it. The intention of the Act was 
that every common carrier, who desired, should be liable only for negligence, 
since he was not obliged to carry the goods on any other terms. 

[181] The Contract Act does not impose a loss liability, but only assumes 
that every common carrier would so desire (all other bailees being also assumed 
so to desire), and gives effect to the desire. But it does not force the partiesjjo 
adopt only this liability , for by s. 152 the bailee may, by special contract, be 
made liable for more. In fact, the Contract Act renders a special contract 
necessary to impose instead of to avoid liability for more than negligence. 

Section 7 of the Carriers Act is rendered unnecessary, but it is not other- 
wise affected. Does “ affect ” mean that any provision of the Contract Act 
giving effect and extension to the provisions of the Carriers Act is not to 
operate ? 

I submit that as tlie Contract Act does not lower the liability under the 
Carriers Act, we can only be liable as insurers, and to decide against me, the 
Court must find that there is a common law liability imposed on carriers in 
this country. 

The Advocate-General (Mr. Patti) in reply. 

The Opinions of the Full Bench wore as follow . 

Garth, C.J.— Whatever doubts may have arisen upon the subject of this 
reference in consequence of recent legislation, it is at least satisfactory that we 
are all now agreed upon one very material point, namely, that at the time of 
the passing of the Indian Carriers Act in 1865, the English law relating to 
common carriers was in force in this country. My brother Wilson and myself, 
when we referred this case, had some doubt about that point, but, so far as I 
am concerned, I am glad to say that my doubts have %een entirely 
removed. 

It is obvious that the. Carriers Act itself assumes two things . first, that 
there were a class of persons here at that time, who weie’ recognized as com- 
mon carriers ; and, secondly, that there was some special law, which regulated 
the duties and responsibilities of those persons. It is difficult to imagine what 
that law could have been, unless it were the English common law ; and it 
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seems only reasonable to suppose that, as common cavriors were introduced 
into India by the English, and undei English rule, the law by which 
their duties were regulated was the Phighsh law applicable to that class of 
persons 

[182] That being so, tlie Garners Act of 1865 merely introduced certain 
modifications of that law, and in some respects of the bailor which had 
been previously enacted in England bv the Statute 11, Geo. 4th and 1, Wm. 
4th, c. 68 

The idaintiffs, therefore, ni tins case aic ontitlod to succeed, if the law of 

common carriers has nut been clianged by ihe Indian Contract Act, 

• 

It is contended Ijy tlio defendants tliat this change has taken place, and 
in sujiport of their contention thev rdiy u])ori the judgment of the Bombay 
High Court in the case of Knii'rji Tnl'nda^i v. Tho (J I, P. RatLioav Company 
(I. L li , 3 Bom , 109) 

Now, in order to come to =». iiioper understanding of this question, w^e must 
first considei what tlie duties and ic'^ponsihilitios ot common earners wore by 
the law of England. We are dealing now with common cairiers of goods A 
carriei of goods was hound hv the English law to loccive all goods lirought to 
liim for carriage, provided he liad conveniences to cai ly them, and the employer 
was ready to paN an> reasonable icwaid (or the conveyance — see Pick- 
ford V. TIlc (hand J luictiou Raihcuy Compani/ (8 M. A W., 373) , Johnson v. 
The Midland llailiiaij CompHni, (4 Ek , 367) flo was also bound to carry the 
goods within a reasonable time, and to insui'e then safety during the carriage, 
and until doliver\ to the consignee, tlie act of (iod and the Queen’s enemies 
or^y excepted And it is uniioitant to note, that this duty was imposed upon 
him irrespective of any contiact. Ji was imposed upon iiini by the custom of 
the realm, for the benefit ol the public b\ reason ol the impoitant trust which 
ho undertook the olisei vations ot IjokI [Idlt in Cogt/s v. Bernard 

(1 Smith s L. C . 189, Gth edn , 199, Hth edn )] 

Common earners are lavgoK intui-^led wutli tfio propei’tv of the public. 
They are intiaisted with it under cncurustanees w hich make a breach of the 
trust a very easy matter, and the detccUon of the lireach by the owner of the 
goods often cxtiemely difficult Tho> uie paid a fair compensation for tlio 
carriage propoi tionate to the iisks wln^di tliey lun, and the liability which 
they incur. 

[183] The pohev of the law, thciolovo, is no more than just which makes 
common CMirfCrs under ordinary circuin^tancos insurers of the goods they 
carry. 

But then it IS said that tiio Indian Contract Act has changed this rule 
of the common hisv, and has leducetl the lialiihtv ol a common carrier to that 
of a mere gratuitous bailee ; and, moieovcr, il tlio dotendarits aie light, the law, 
as it stands at present, lenders it piacticalh impossible, in tlio great majority 
of cases, to fix a common cariici witli liability It is tiuc, that by s 9 of the 
Can’iers Act, lyid bv s 13 of the ltailwa>s Act ul 1<S79, a plaintiff, wdio sues 
a carrier for the loss of goods, is not bound, in the lirat instance, to prove how 
their loss was caused , but nothing is more easy tbaii for the carrier to call his 
servants m witnesses, and to jirovo pnnia jacic the goods were stowed 
and protected in the tisual way, and so to tliro’w upon the plaintiff the onus of 
proving some negligence or onminaiitY on the part of the carrier or his servants. 

Take the ordinary case of goods sent from Calcutta to Bombay, or from 
Delhi to Calcutta, and consider how almost impossible it would be, in the 
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generality of cases, for the plaintiff to bring negligence or criminality home to 
the carrier, although the goods sent may not be forthcoming, and no explana- 
tion may be offered as to how- the loss occurred 

It therefore seems, to say th6 least of it, unreasonable that the liability otf 
common carriers should have been reduced as against the public from a maxi- 
mum to a minimum, without any propoitionatc reduction being made in the 
rates which they charge, or an> oilier conesjionding a<lvantage to the public 
whose goods they carry 

It is also a remarkable fact, winch it sooins to me impossible to disregard, 
that, although the Indian Contract Act his now Ijeen in foice upwards of ten 
years, the public and the Courts of law in tlusjirovince, have, so far as I am 
aware, always acted on the supposition tliat the Luv in this respect has not 
been changed by the Contract Act 

This point is also noticed (thougli apparentiv little or no weight was attached 
to it) in tlie ludgmont of Sir MiniAKL \Vksth(jpp in the Bombay case lie 
observes that one of tlio reasons lot [184]1 the ludgnient of tlfe lower Court 
was that, although tlie Contract Act had then been in force in Bombay for 
six years, no judicnil authority had been cited to show that's 152 of that Act 
applied to carriois for loward, and ihat, altliough many actions had been 
tried in the Couit of Small Causes, .igainst the G. I. P Railway Comiiaiiy, 
such a defence had never been lawed in an^ those actions. 

There is also no doubt that, dining the List ten yeais, similar actions have 
been constantly tried in this ])iosidencv , and, so far as I am aware, this is the 
first occasion on which the iioint now hcfoie us has been raised 

The view which the Courts of law and the imblic, and oven carriers them- 
selves, have taken of the Act for many years altei it has become law, is surely 
a ciroiinistance wortliy of oui consideration, whore the intention of the^Contract 
Act IS, to say the least of it, doubtful 

Let us now examine tlie Contract Act itself, and see whether it really did 
effect tins important cliange in the law 

In the first place, as observed bv Sir MiCJf ael Wkstuopp, the Act purports 
to be only a partial moasuie Tiie prcainblc lecites “ tliat it is expedient to 
define and amend certain jiarts of the law relating to coiitiacts” , and the first 
section })rovides that nothing contained in the Act shall affect the iirovisions 
of any Statute, Act oi Kegulation, not Iheieliy expiessly lopealed, nor any 
usage or custom of trade, nor any incident of any contract not inconsistent 
with the provisions of the Act. ’ 

Now here at once a question arises, wdiich, as it soorns to mo, was dis- 
posed of without sufficient consideration in the Bombay case 

The learned Chief Justice admits, as I understand him, that the law- 
relating to common carnoiK is a ** cusloni of trade ’ witliiii the moaning of tins 
section , but he considers that as tins customary huv is inconsistent wdtJi the 
general rule laid down in s. 152 of the Act, it is not w-itliin the saving clause of 
the section. 

Nowhere I think he is in error; and it seems to me that this clause, when 
it is rightly understood, affords a solution of the question whicli we have now 
to decide. 

[188] If the Bombay Court is right, any contract or usage of trade wdiich is 
inconsistent with the general law laid down by the Contract Act is invalid. 
Now it seems to me impossible to sup]iose that this was intended The Act 
only lays down certain general rules, wJiich, in the absence of any special 
contract or usage to the contrary, are binding on contracting paities. But it 
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could never have been intended to restrain free liberty of contract as between 
man and man, or to invalidate usages or customs which may prevail in any 
particular trade or business. These customs and usages have only the efifect 
of introducing special terms into all contracts or dealings in any particular 
trade , their verv object is generally to modify or control the general law ; and 
the Contract Act, in my opinion, could never have intended to invalidate all 
customs or usages which are not in accordance with the general rules which it 
enacts, or to prevent private persons from entering into contracts which are 
inconsistent with those rules. 

For example, the Act lq,ys down rules with regard to the delivery of goods, 
re-sale, lien, and appropriation of payments. But these rules are only binding 
in the absence ol any agreement to the contrary ; and if either particular 
persons, or persons engaged in any particular trade, choose to contract with 
one another upon terms inconsistent with those rules, the Contract Act could 
never have intended to prevent their doing so. It is not necessary for our 
present purpose to define with precision the meaning of the words ** inconsistent 
with the provisions of this Act.'* But my present impression is, that they 
mean no more than this . that no general usage or custom of trade, that is, no 
usage or cmtom pervadmq all trades, inconsistent with the provisions of the 
Act, shall be valid. Any general usage of that kind w^ould of course be 
equivalent to a general latu , and no general law or usage in contravention of 
the general law laid down hv the Act would he consistent with the validity of 
the Act itself. 

It then remains to bo considered, whether the Bombay High Court was 
right in considering that the custom, which regulates the duties of common 
carriers, is “ a custom of trade.’* In my opinion they were. I think that in 
common jiarlance, and in the [186] more extended sense of the expression, the 
word “ trade ” undoubtedly includes the business of a common carrier. 

I think, therefore, that the custom of common carriers, upon whiph the 
plaintiff relies, has not been affected by the provisions of the Contract Act. 

It seems to me moreover that, as that Act was only a partial measure, 
and as its general scope and object was to codify, so far as it goes, the existing 
law of contracts, the Legislature could never have intended to effect such a 
material change of the law to the disadvantage of the public, and in favour of 
common carriers, witliout some special mention of, or reference to, that 
intention. 

Besides which, it must be borne in mind, that the law and liabilities of 
common can'icrs are, as I said before, founded on custom, irrespective of 
contract. A common carrier is, and always has been, liable to be sued for any 
breach of this common law duty in an action of tort ; and therefore, without 
some special provision relieving them from this duty, it seems to me that an 
Act which professes to codify the law of contracts, and that only partially, cannot 
be considered as repealing the law relating to the duties of common carriers. 

The Bombay High Court, while fully admitting that the English law upon 
this subject prevails in the Indian mofussil, seems to have lost sight of the fact 
that this law is founded upon a common law duty apart from contract. 

It is true that when the employment of a common carrier has commenced, 
the law implies a oontiract on his part to perform the duty imposed upon him ; 
and consequently he is liable to be sued in an action either of tort or contract, 
according to the convenience or advantage of the plaintiff in each suit, {see 
Bullen and Leake on Pleading, pp. 101 and 243). 
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For these reasons I am of opinion that common carriers are not relieved 
by the Contract Act from their common law liability ; and it only remains 
now to notice s. 10 of the Indian Railways Act, 1879, on which the defendants 
strongly rely. That section enacts that “ any agreement purporting to limit 
the obligation imposed on a carrier by railway by ss. 152 and 161 of the Indian 
Contract Act, 1872, in the case of loss, destruction or deterioration of, or 
damage to property, shall be void unless it is signed [187] by the party 
sending it, and is in a form approved bv the Government ” 

Prom this section we are asked to infei that the Legislature has put a 
construction upon ss. 152 and 161 of the Contract Act, which relieves all 
carriers in India from any common law liability 

But if, in our opinion, the Contract Act was not intended to have that 
effeet, but, on the contrary, was intended to leave the liability of common 
carriers as it was before the Act passed, the fact that the Railways Act several 
years afterwards alludes to ss. 152 and'161 as applying to carriers by railway, 
is not, I think, sufficient to pistify us in giving to the Contract Act a 
construction which we disapprove, and which we believe to b,e contrary to its 
meaning. 

Besides, it is really difficult to say what the Legislature did intend by 
s. 10 of the Railways Act. Very possibly it may have taken for granted that the 
view of the Bombay Court was right, or it may have supposed that carriers by 
railway were not common earners. 

It is certainly a very remarkable thing that, in the definition of common 
carriers in the Carriers Act of 1865, the Governmenc, for some reason or other, 
are excluded from that category. It is difficult to conceive why, if carriers ty 
railway are ordinarily common carriers, the Government, if they engage in 
that business, are not to be subject to the same laws and liabilities as other 
carriers. If the Government engage in any trade for purposes of profit, there 
would seem no good reason why .they should be exempt from duties and 
liabilities as against the public, by which private persons engaged in that trade 
are bound , and yet the exclusion of the Government from the definition of 
common carriers in the Carriers Act would seem to mean one of two things,— 
either that they were not to be subject to the duties oi liabilities of common 
carriers, or that, being common carriers, they were not to share in the benefit 
conferred by that Act. 

Considering the large share which the Government have now appropriated 
to themselves in the carrying trade and business of this country, it is certainly 
very desirable that their position as against the public should be satisfactorily 
defined. Meanwhile, [188] I think, we ought to hold that the Contract Act 
has not relieved common carriers from their common law liability As my 
learned brothers are also of this opinion, the plaintiffs will be entitled to 
recover, and they will also have their costs of this reference 

MittePy J. — This was a suit for the recovery of Rs. 296, being the value 
of 72 drums of jute shipped by the plaintiffs on board the defendants' fiat Delta 
at Ealigunge for being carried to Calcutta. There is no question that the 
defendants are common carriers under the Indian Carriers Act III of 1865. 
The learned Judge in the Court below has found that the drums of jute in 
question were entrusted by the plaintiffs to the defendants for carriage, and 
that they were not duly delivered to the former. He further finds that the 
goods in question were lost in the course of their carriage from Kaligunge to 
Calcutta, and that this loss was not occasioned 1by the act of God ^or the 
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Queen’s enemies. He has also found that the defendants took as much care 
of the goods bailed to them as a man of ordinary prudence would, under 
similar circumstances, take of his own goods of the same bulk, quality and 
value as the goods bailed 

Upon these facts found by him, the learned Judge in the Court below 
thinks that the defendants are liable for the loss under the English common 
law rule under which common carriers are liable as insurers of goods against 
all risks, except the act of God or the Queen’s enemies. The question 
referred to us is, wliether tlie aforesaid English common law rule, being now 
in force in this country, will regulate the liability of the defendants in this 
case 

1 am of oiunion that tins question should be answered in the affirmative. 

Tt seems to me that the English common law defining the duties* and 
responsibilities of common caiTiers was in force in this country at the 
time when the Indian Carriers Act III of 1865 was passed. The decision of 
Sir Baunes Peacock, C.J , and Macpherson, J., in the East India Railway 
Company v. Jordan (1. L. H , O. C , 98) proceeds upon the ground that the 
English common law is applicable to common carriers in this country. 
It is also clear from the preamble of the Indian Carriers Act III of 
[189] 1865 that the Legislature assumed that the Englisli common law relating 
to common carriers was then in force m this country Then, again, the 
business of a common earner as a public employment was unknown in this 
country , it \vas introduced first here by persons who were governed by the 
English law. Under these circumstances it is reasonable to hold that the 
duties and responsibilities of persons carrying on tliat business in this country 
should be regulated by the Engli.sli common law In Mollwo March and Com- 
pany The Court of IWmh (L E 1. A. Sup , Vol. 86 , 10 B L, E., 312) a 
question arose whether the English law of partnership was applicable to 
partnership transactions in India before the Indian Contract Act was passed. 
Their Lordships of the Judicial Committee held that “ in the absence of any 
law or well-establislied custom existing in India on the subject, English law 
may properly be n^sorted to in mercantile affairs for iirinciples and rules to 
guide the Courts in that country to a right decision ” These observations 
Wly warrant us m holding that the English common law, so far as it was not 
modified by any Indian enactment, legulates the duties and responsibilities of 
a common carrier in this country. 

The rule of the English common law, which is applicable to the facts of 
this case bevond all disjiute, is that a common carrier is liable for all losses of 
goods entrusted to him for carriage, except those occasioned by the act of God 
or the Queen’s enemies. The question is, whether this rule of law has been 
modified by any Indian enactment. It has been contended on behalf of the 
defendants that the rule in question is no longer in force in India, as it has 
been replaced by the provisions of ss. 151 and 152 of the Indian Contract Act, IX 
of 1872. And in support of this contention the decision of the Bombay High 
Court in Kuverji Tulsidas v. G. 7. P Railway Company (I. L. R., 3 Bom., 109) 
has been strorffely relied upon. The decision cited fully supports this conten- 
tion , but with due deference to the learned Judges who decided that case, it 
appears lo me that the contention put forward on behalf of the defendants is 
not correct. 

The learned Judges who decided that case appear to me to £190] have 
not given full effect to that part of s. 1 of the Indian Contract Act (IX of 1872) 
which provides that nothing Contained in it “ shall affect any usage or custom 
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of trade, nor any incident of any contract not inconsistent with the provisions 
of this Act.’’ With reference to this provision of the Contract Act, Westropp, 
C.J., in delivering the judgment of the Court in the case cited, says : “ The 
provisions of its first section,” i.e , the first section of the Indian Contract 
Act, “ that nothing contained in the Act ‘ shall afioct any usage or custom of 
trade or incident, of any contract not inconsistent with the provisions of the 
Act,’ does not aid us in arriving at a solution of the question submitted to this 
Court, inasmuch as if the 152nd section of the Act is applicable to common 
carriers for hire, the Act is in that respect incAmsistent vnth the ride or usage of 
common law relied upon by the Court of Small Causes as tlie basis of its 
opinion.” Then the learned Chief Justice simply cites the rule in question, 
and the provisions of ss. 151 and 152 of the Indian Coiitiact Act, without 
showing in what respect the rule of the English common law is inconsistent 
with the 152nd section of the Indian Contract Act. 

But it seems to me that a careful consideration ol tlie provisions of ss 151 
and 152 of the Indian Conti act Act, and of the rule of tlie English common 
law in question, shows that they are not inconsistent with one another. The 
151st section of the Indian Contract Act is as follows * — ** In all cases ol bail- 
ment the bailee is bound to take as much care of the goods bailed to him as a 
man of ordinary prudence would, under similar circumstances, take of his own 
goods of the same bulk, quality and value as the goods bailed.” The 152nd 
section enacts * ‘ That the bailee, m the absence of anij special contract^ 
is not responsible for the loss, destruction, or deterioration of the thing bailed 
if he has taken the amount of care of it described in s 151 ” Now I shall cite 
the rule of the English common law regulating the responsibility of a common 
carrier as stated by Cotton, L. J., in Beigheim v. The Great Eastern Railway 
Company (L. K. 3 C. P. D,, 221} : “ The liability of a common carrier,” says Ifb, 

“ as compared with that of other bailoes, is exceptional He is answerable for the 
loss of [1913 goods entrusted to him as such, though the loss be in no way caused 
by any default on his part. He is considered as having contracted to insure the 
safe delivery of, that is to say, as having contracted to cany and deliver safely 
and securely (the act of God and of the enemies of the Queen alone excepted) 
the goods of which he, as common carriei, is bailee ” Now this responsibility 
of a common carrier is an incident of his contract which the law implies as 
having been agreed to by him when he accepts goods delivered to him for 
carriage. Is such an incident of the contract inconsistent with the provisions 
of the 152nd section of the Indian Contract Act '? It seems to me that it is 
not , because any canter (whether he is a common earner or not) under the 
provisions of the 152nd section, would incur the same responsibility if he binds 
himself by a special contract to that effect In the case of a common carrier, 
the law implies that he contracts to undertake the insutance liability, the act 
of God and of the Queen’s enemies alone being excepted The rule of English 
law regulating the responsibility of a common carriei is therefore not inconsis- 
tent with the provisions of the 152nd section, 01 any otlicr section of the Indian 
Contract Act. That rule consequently remain'? unallccted by tiio Contract 
Act as provided in its first section. 

t 

It appears from the judgment of the learned Judge in the Court below 
that the learned counsel who appeared for the defendants m support of his 
contention relied upon s. JIO of the Indian Railway Act IV of 1879. Ho 
contended, on the strength of that section, that the responsibility of a carrier 
by a Railway, who is undoubtedly a common carrier, is now regulated by 
as- 151 and 152.X)£ the Indian Contract Act, and not by the rule of the English 
common law on the subject He then argued that if the rule of the English 
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law was*not in force as regards a carrier by Bailway, it would be anomalous 
to bold that it was in force as regards any other kind of common carrier. It 
seems to me that this argument is based upon a misconception of the provi- 
sions of s. 10 of the Indian Eailways Act, 1879. That section enacts : “ Every 
agreement purporting to limit the obligation or responsibility imposed on a 
carrier by Kailway by the Indian Contract Act, 1872, ss. 151 and 161 in' the 
case of loss, [192] destruction or deterioration of or damage to property shall, 
in so far as it purports to limit such obligation or responsibility, be void, unless 
(a) it is in writing signed by, or on behalf of, the person sending or delivering 
such property, and (d) is otherwise in a form approved by the Governor- 
General in Council.” 

This section does not say that the provisions of s. 151 of the Indian 
Contract Act, 1872, shall be the measure of the responsibility of a carrier by a 
Bailway It simply provides that if he intends to reduce it below that 
provided in s. 151 of the Indian Contract Act {IX of 1872), he must comply 
with the provisions of clauses (a) and (b) of s. 10 of the Indian Eailways Act, 
1879. The s. 10 does not declare what shall be the measure of his liability, but 
lays down the particular mode in which alone he can reduce it below a certain 
degree The section in question does not say that in the absence of the special 
contract referred to therein, that liability shall not be regulated by the rule of the 
English common law on the subject. Section 10 of the Indian Eailways Act, 
1879, is analogous to s. 6 of the Indian Carriers Act, 1865, wdnch by s. 2 of 
the Act does not apply to carriers by Eailway. The object of both sections is 
not to declare what shall be the carriers' liability, but to provide for the mode in 
which alone he can limit that liability, w’hatever it may be, according to the law 
in force. 

* For these reasons I am oi opinion that the rule of the English common 
law regiuating the responsibility of a common carrier is still in force in this 
country, and that, therefore, the opinion expressed by the learned Judge in the 
Court below is correct 

Prinsep, J. — I agree in holding that the law relating to carriers in India 
is not aftected by the Indian Contract Act (IX of 1872). 

It is unusual to refer to the objects and reasons given for introducing a 
Bill into the Legislative Council, for they can safely be referred to only as 
expressing the motives which were present to the particular member of that 
Council, and experience has abundantly shown us that in the course of legislation 
the objects and reasons so stated are altogether lost sight of or abandoned, 
different arguments areput forvrard to justify legislative action, and the law ulti- 
mately passed bears only a slight resemblance to the Bill on w^hich it professes 
to be based. But in the present case the objects and reasons for introducing 
C1933 the Bill which subsequently became the Indian Contract Act so far as 
they relate to the law regarding carriers may safely be referred to as they are 
altogether in accordance with, and corroliorated by, proceedings in the Legisla- 
tive Council immediately after the passing of tho Indian Contract Act. 

In introducing the Bill which subsequently became the Indian Contract 
Act, 1872, Mr. FitzJames Stephen said : We have omitted all reference to 
special branches *of the law of Contract which at present are regulated either 
by express legislation or recognised custom, tjie law of shipping, of bills 
of exchange, msuradoe, master and servant, carriers, etc. This omission 
renders the present Bill so far incomplete : but we consider this incomplete* 
ness a less evil than the inconvenience of dealing with so many varied and 
intricate subjects in a single enactment. It will be easy at a future period, 
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when the present Bill has been for a time in operation, and its results have 
been practically tested, to deal with all or any of the subjects above referred 
to, and to add them as a new chapter to the Act. With this view, leave has 
already been asked to introduce a Bill to amend and consolidate the law relat- 
ing to carriers, and it would no doubt be desirable that the law of master and 
servant should at an early date be put into a clearer form than that in which it 
is at present. No sufficient information has at present been collected to 
render legislation on this subject safe.*’ 

The proceedings of the Legislative Council, as reported in the supplement 
to the Gazette of India, 187?, page 569, show that immediately on the passing 
of the Indian Contract Act, and at the very same sitting of the Council, 
Mr. FitzJames Stephen obtained leave to introduce a Bill to amend the law 
relq^ting to carriers. For some reason or other (probably because Mr. Stephen 
left India a few days later) no further i)roceedings have been taken in this 
direction , but to my mind, quite independently of the proper construction to be 
put on s, 1 of the Indian Contract Act (IX of 1872), these facts afford ample 
indication of the intention of the Legislature, indeed, they seem to me to negative 
any inferences to the contrary from the terms of the Railways Act of 1879. 

[194] Tottenham, J. — After the several concurrent judgments which have 
just been delivered in this case, it is unnecessary that I, having arrived at the 
same conclusion as therein expressed, should say more than that I entirely 
agree in that conclusion. 

HoDonell, J,— I also concur in that conclusion. 

Attorney for Plaintiff' . Baboo Joijkis'ien Ganqooltf 

Attorneys for Defendants . Messrs Watknih and Watkinb. * 


NOTES. 

[ U CONTRACT ACT, 1872 -BAILMENT SECTIONS-COMMON CARRIERS— 

The Privy Council held in (1891) 18 Cal. 620 that the lidbility of common camera was 
governed by the English law, as amended by the Carriers Act 1866, and not by the Contract 
Act 1872, approving of this case and overruling 8 Bom. 109 6Vc also (1910) 38 Cal., 28. 

II. RAILWAYS— 

Railway Companies, though common carriers, arc now' governed b> the Railways Act, 
1890, which makes them similar to bailees under the Conti act Act, 1872. Sec 18 Cai , 427, 19 
Bom., 165 (181, 182) , 32 Mad., 95 -18 M. L J . 497. 

III. INTERPRETATION— STATEMENTS OF OBJECTS AND REASONS- 

As to when these may be referred to, see (1892) 19 Cal , 644 (668) F. B J 
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APPELLATE CRIMINAL. 

Tke 22nd Naoember, 188d. 

PEBSENT : 

Mb. Justice Mitter and Mr. Justice Field. 

[In the matter of the petition of Nobin Krishna Mookerjee.] 
Nobin Krishna Mookerjee 
* versus 

The Chairman of the Suburban Municipality.'' 


Bench of MajjisU ales- -Municipal offence - -Salaried Officer of Municipality, 
Disquohticaiton of —Oriinnial Procedure Code (Act of 1882), 6. 665. 

Notwithstanding, anything contained in 555 of the Criminal Procedure Code, a 
conviction for an offence against an\ municipal law or legulation, had before a Bench of 
Magistrates which includes a salaried officer of the ^Municipality is bad 

Baboo Divarkanath Chukke) butty for the Petitioner. 

Baboo Bam Churn Mitter for the Municipality. 

The facts of this case, so iar as they are material for the purposes of this 
report, appear from tlie Judgment of 

Field, J. — In this case the accused has been convicted for failing to remove 
or«Iter the spouts of his house which discharge water on the high road, and 
the conviction has been bad as for a breach of Bve-law No. 19 of the Suburban 
Municipality made under the provisions of s. 313, Beng. Act V of 1876. 

The first point raised before us is that the conviction is bad, because it 
was had before a Bench of Magistrates consisting, amongst other’s, of Mr, Stern- 
dale, the Vice-Chairman and a salaried officei of the Muncipality. We think 
that this objection is a sound one, anything contained in s 555i of the present 
Code [195] of Criminal Procedure notwithstanding. That section enacts “ that 
no Judge or Magistrate shall, except with the permission of the Court to which 
an appeal lies from his Court, try any case to, or in which he is a party or 
personally interested,” and then there is an exception as follows : — “ A Judge 
or Magistrate shall not be deemed to be a party or personally interested 
within the meaning of this section to or in any case, merely because he is a 
Municipal Commissioner.” It appears to me that the object of this exception 
was to remove a disqualification, which existed according to the law as laid 
down m a case decided by this Court before the passing of the present Code of 
Criminal Procedure, a disqualification that is which, to a gentleman wlio, being 
merely a Municipal Commissioner, and iiaving no further interest in the 

* Criminal Motion No ‘i46 of 1883, againut the order of Baboo P. N JMulhek and 
Mr, R.C. Sterndale, Honorary Magistrates of Alipore, dated the 30th day of August 1883. 

T [Sec. 665 No judge or Magistrate shall, except with the permission of the Court to 
which an appeal lies from his Court, try or commit for trial any 
Case in which judge or case to or in which he is a party or personally interested, and no 
Magistrate is personally judge or Magistrate shall hear an appeal from any judgment or 
interested. order passed or made by himself. 

JBarpianaixow.— A judge or Magistrate shall not bo deemed to be a party or personally 
interest, within the meaning of this section, to or in any case; merely because he is a 
iCuaicipal Commissioner. J 
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subject-matter of the case, was reasonably thought to be unnecessary in the 
interests of justice But we think that the present case is altogether different, 
A gentleman who. without remuneration, is merely discharging a public and 
honorary office, and who has no personal interest m the proceedings of the 
Corporation or Municipality, may well be supposed to be free from that bias 
which the jealousy of the law presumes in other persons more immediately 
interested. Such immediate and disqualifying interest does, we think, exist in 
the case of a gentleman whose time and services are inconsideration of a 
salary given to carry on the work of a Municipal Corporation. The jealousy 
of the law must presume that such a person, however upright and honourable 
he his character, is disqualified from taking part in judicial proceedings in 
which the Municipality is tpso facto the prosecutor (The rest of the judg- 
ment is not material for the purposes of this report). 

Hitter, J. — I entirely concur in the judgment just delivered 1 desire 
only to add, with reference to the fiist point, that it seems to me that the 
Legislature in s. 555 has, by implication, upheld the principle upon which the 
case of Wood v. Mumcipahty of Calcutta (1. L. R., 8 Cal , 891) was decided. 
In the explanation in s. 555, it is simply laid down that ‘ a Judge or Magis- 
trate shall not be deemed to be a party or personally interested within the 
meaning of this section, to or in any case, [198J merely because he is a 
Municipal Commissioner.” Having that case before them the Legislature 
simply limited the explanation to the disqualification of a Commissioner in a 
case in which the Municipality or Corporation may be interested ; they did not 
include in the explanation the case of a salaried officer of a Municipality or 
Corporation, and the principle on which the case of Wood v The Municipality 
of Calcutta (T. L. R., 8 Cal., 891) was decided, was that a salaried officer of 
the Municipality is incompetent to sit as a Judge in a case in which that 
Municipality is interested » 

Conviction set aside. 


NOTES. 

[* PERSONAL INTEREST’ OF THE JUDGE OR MAGISTRATE— 

A Municipal Corporation’s servant is disquahiiecl from acting as Judge in a municipal 
prosecution, 7 Cal , 322 , R Cal , 891 , 10 Cil , 194 Sue f«ir the English authorities on the 
point, 7 Cal., 322. 

A Municipal Commissoner IS not so disqualified, 24 W. R. Cr., 25, but contra when ho is 
the Chairman of the Municipal Commissioners (JO Cal , 1030 , 15 Mad., 83) or otherwise 
8peciall> interested (1883 A W. N., 181 , 1886 A. W. N., 291) 

As to what amounts to special interest, see 27 All., 25 , 18 Bom., 442 ; 1895 P R. Cr. J. 
No. 3 ; 1896 P. R. Cr. J. No. 6 , Weir 11, 728. 

Note the Explanation to sec. 556 of the Criminal Procedure Code, 1898, according to 
which 'a Judge or Magistrate shall not be deemed to be a party or personally interested within 
the meaning of this section, to or in any case by reason only that he is a Municipal Com- 
missioner,’ etc ] 
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PBIVY COUNCIL. 


The 7th and SOth Jnne, 1B88. 

Present : 

LorP Watson. 8m B. Peacock. Sir R. P. Collier, Sir R. Couch, and 

Sir a. Horhouse. 

Mina Konwari Plaintiff 

verauH 

.lng^*at Setani Defendant. 


[On appeal from the High Court at Fort William in Bengal.] 


Limitation Act (XIV of 185k), 5. 22 — Registration Act fXX of 1866)^ s. 63 — 
“ Decree " made upon a registered obligation — Swnimary decision — 
Petition to postpone sale in erecution of decree — Estoppel — 

Evidence Act (1 of 1872), s. 115. 

A summary decision means a deci‘<ion arrived at hy a summary proceeding ; and a 
“ decree,” made under s 58 of Act XX of 186G, is a summary decision Section 20 of Act 
XIV of 1859 was intended to apply to decisions, whether called judgments, decrees, or orders, 
made in a regular suit , and s 22 of the same Act was intended to apply to all other deci- 
sions. 

A deerffee made in 1867 under s. 63 of Act XX of 1866, held to be subject, as regards its 
execution, to the law of limitation provided in Act XIV of 1869, s 22. 

To petition for the postponement of a sale in execution of decree is not an intentional 
causing and permitting the decree-holder to believe that the judgment- debtor admits that the 
decree can be legally executed and occasions no estoppel within the Indian Evidence Act, 
1872, s. 116.* The judgment-debtor can, notwithstanding his having filed such a petition, 
maintain that execution is barred by lapse of time 

Appeal from a decree (27th November 1880), of the High Court, reversing an 
order (15th July 1880) of the Subordinate Judge of the Moorshedabad district, 

[197] This appeal arose out of a petition under s 2391 of the Code of Civil 
Procedure, 1877. filed by the respondent on the 3rd May 1880 in the Court of 

♦See 116 —When one person has, by his declaration, act, or omission, intentionally 
caused or permitted another person to believe a thing to be true 
Estoppel and to act upon such belief, neither ho nor his representative 

shall be allowed in any suit or proceeding between himself and 
such person or his representative to deny the truth of that thing,] 

t[Sec 239 * — The Court of which a decree has been sent for execution under this chapter 
shall, upon sufficient cause being shown, stay the execution of 
When Court may stay such decree, for a reasonable time, to enable the judgment-debtor 
execution. ^ to apply to the court by which the decree was made,*'or to any 

Court having appellate jurisdiction in respect of the decree or 
the execution thereof, for an order to stay the execution, or for any other order relating to 
the decree or execution which might have been made by such Court of First Instance or 
appellate Court if execution had been issued thereby, or if afplication for execution had 
b^n made thereto ; 

and in case the property or person of the judgment-debtor has been seized under an 
execution, the Court which issued the execution may order the restitution or discharge of 
such property or person pending the re.sult of the application for such order.] 
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(ihe Subordinate Judge of the Moors hedabad District objecting to the execution 
of a ** decree ” made by the Principal Sudder Amin of that district on the 9fch 
July 1867 for Es. 10,494, principal and interest, upon a registered obligation, 
dated 25th Oheyt 1273 (6th April 1867), and executed by Set Gopal Chand in 
favour of Dhunput Singh. 


This “ decree" had been made under s. 53 of Act XX of 1866, and the 
question on this aiipeal was, whether or not execution of it was barred by 
limitation. 


Set Gopal Chand died shortly after the decree was made, leaving his infant 
son,«Gopi Chand, his heir, of whom Dhunput Singh was appointed guardian 
The latter, on tlie 20th July 1870, made the first application for execution, and 
the order thereon, dated 3rd August 1870, liad reference to lii^i position as 
guardian, and was followed by the striking off of the case for default on the 
29th August 1870. Dhunput Singh having afterwards transferred his interest 
in this decree to his wife, Mina Konwari, the present appellant, lier name w^as 
substituted for his in the execution file on the 23rd July 1873, and aftoi tliat 
date proceedings were taken in tlie Nuddea District, to which a certificate was 
sent for the execution of this decree, apparentlv with reference to the situation 
of the judgment-debtor’s property in Nuddea. 


Struck off in default in the Nuddea District Court on the 4th August 1876, 
the case was restored to the file on the 25th January 1878, and attachmept 
followed. The minor Gopi Chand having died about November 1878, Dhunput 
Singh was discharged from his office of guardian , and the respondent, Juggat 
Setani, as the mother of Set Gopal Chand, succeeded to the estate of her child- 
less grandson 


The Nuddea Court having fixed the Bth December 1878 foi tlie sale under 
the attachment, a petition by the respondent to stay it for two months was tiled 
on that day. This was granted, and a further stay of one month was ordered 
by consent on the 9th February 1880 The respondent, before the expiration 
of this last period, filed a petition, alleging that nothing was due under the 
decree, and offering to bring evidence in support of [198] this statement The 
Nuddea Court rejected this petition as “ not preferred within a reasonable time 
before the Court which had passed the decree." The 8th May 1880 was fixed 
for the sale, and the respondent on the 3rd of that month filed the present 
petition in the Court of the Subordinate Judge of Moorshedabad, alleging, 
among other objections, that execution was barred by lapse of time. To these 
objections an answer was filed by Mina Konwari, and they were Hisallowed 
with costs on the 15th July 1880. 


On appeal, the High Court (McDonell and Broughton, JJ ) reversed 
this decision. They were of opinion that Act IX of 1871 being applicable, it 
was not necessary to consider whether there had been proceedings to keep in 
force the decree of 9th July 1867, within the meaning of Act XIV of 1859, 
s, 20, as construed by the Judicial Committee in the case of Maharaja of Burd- 
ivan\, Bulram Singh (5 B. L, R., 611 , 13 Moore*s L A., 479), The law of 
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limitation to be applied they held to be that of Act IX of 1871, sch. II, art. 
167/' They found that more than three years had elapsed between the date of 
the first application for execution and date of the next, between 10th July 
1870 and 23rd July 1873. Thus the right to execute the decree of 1867 was, 
in their opinion, barred by time. This judgment was given before the decision 
of the Judicial Committee in Mungal Perskad Dichit v. Orijakant Lahtri 
(L L. E., 8 Cal, 51 , L. E., 8 I. A., 123). 

On this appeal— 

Mr. T. II. Coiae. Q. C , and Mr. B. V. Doync appeared for the Appellant, 

Mr. J. T. Woodroffe for the Eespondent. 

For the appellant it was argued that execution of the “ decree” of 9th July 
1867 was not barred by lapse of time under s. 20 of Act XIV of 1869, which 
was the law applicable , the suit in vrhich the decree of 9th July 1867 •was 
made having been instituted before the date, viz , 1st April 1873, before which 
applications ip all suits, including applications for execution of decree, were 
excluded from the operation of Act IX of 1871 , see Mnngul Pershnd Dichtt v. 
Grijakant Lahiri (I. L. E., 8 Cal., 51 ; L. R., 8 I. A., 123). Act XIV 
[199] of 1859 being applicable, that consideration arose which the High Court, 
in erroneously holding Act IX of 1871 to be applicable, excluded from the 
case This, in effect, was that an actual bond fide contest was going on 
between the decree-liolder and the judgment-debtor during the time, or part 
of the time, which had been treated as running against the decree-holder. It 
was submitted that there was pending proceeding within the meaning of 
s. 20 of Act XIV of 1859, and a step taken to enforce, or keep the decree of 
1867 in force within tliree years preceding the application of 23rd July 1873. 
The application of 20th July 1870, followed by the orders of 3rd August 1870, 
and 29t)2 August 1870, was a proceeding to keep the decree in force, witlnn 
the terms of s. 20 of Act XIV of 1859, as explained in Maharaja of Burdioan 
V. Bulram Singh (5 B. L, R., 611 . 13 Moore’s 1. A., 479). The application of 
23rd July 1873 was therefore within time. Although proceedings to be sufficient 
to prevent time from running against the decree- holder must be really taken wdth 
intent to obtain the fruits of the decree — see Hiralall v. Badri Das (I. L. R., 


Time when period begins to run. 

The date of the decree or order, or 
(where there has been an appeal) the 
jdate of the final decree or o^er of the 
I Appellate Court, or (where there has 
Ibeen a review of judgment) date 
•of the decision pass^ on the review, 
or (where the application next here- 
I matter mention^ has been made) 
the date of applying to the Court to 
jonforce, or keep in force, the decree 
lor order, 

! or (where the notice next herein- 
'after made has been issued) the date 
|of issuing a notice under the Code of 
(Civjl Procedure section two hundred 
and sixteen, or (where the application 
is to enforce payraeni of an instal* 
ment which the decree directs to be 
paid at a specified date) the date so 
s pecified 
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2 An., 792),' — yet it did not follow that such proceedings need be successful ; 
and, on the contrary, even if abortive, they might be treated as bond fide, within 
the meaning of Act XIV of 1859, s. 20. 

Moreover, in this case when, on the 23rd July 1873, the appellant made a 
renewed application for execution in the Moorshedabad Court, there was a 
judicial determination that there should be further proceedings ; whereupon, 
afterwards, there was a transfer to Nuddea That being a decision, any 
objection to it should have been made at the time, and it must now stand as a 
binding order. The High Court had, in consequence of its applying the wrong 
Act, viJU., IX of 1871, avoided the necessary question as to the effect of 
proceedings taken, and had'apidied the three vears’ bar of limitation, under 
art. 167 of the 2nd schedule of that Act, to a wrong starting point, the correct 
one^being not earlier than the 3id August 1870 

It was not oixm to the respondent in logard to the effect of the two peti* 
tions for postponement of the sale, on which she obtained a stay of proceedings, 
to allege the irregularity of orders [ 200 ] anterior to those which she must be 
taken to have recognized as subsisting. Reference was made to s. 115," Act I 
of 1872. 

Mr. J, T, WoothoffCy for the respondent, admitting that Act IX of 1871 was 
inapplicable, argued that the period of limitation, in reference to the “ decree ” 
of 9th July 1869, was given by s 22 of Act XIV of 1859, not by s. 20 of that 
Act. An order made under s. 53 of Act XX of 1866, though termed in that section 
a “decree,’* was a summary decision within the meaning of s. 22 of Act XIV of 
1859 as shown by the* limited scope of an order under s. 53, Act XX of 1866, and 
its being the result of summary proceedings. That such a deciw could not declare 
a lien, or provide for interest afterthe date of the decree [Asma Btbee v. Ramkant 
Boy Ohowdhnj (19 W. R., 251), Adiir Monee Dehia v Koolochundcr Chatter^ee 
(21 W.R., 140)] , and also that no appeal lav against such an order (uiough it 
could be set aside on due grounds in execution), tended to show its summary 
nature. Bhikamhhat v. Fernandes (1 L R., 5 Bom., 673) and Bamdhan Mundal 
V. Ba?nessur Bhatia^harjee (2 B. L R., A C. 235 , IIW R., 117) were referred 
to. Execution, therefore, when the first application was made in 1870, was 
already barred by lapse of time* 

But even if s. 22 did not apply, it could not be shown, with reference to 
s. 20, that application for execution had been made bond lide, and for the pur- 
pose of enforcing the decree of 9th July 1867, within three years before the 
application of July 1873. The proceedings had not been regularly taken in 
conformity with the requirements of the Code of Civil Procedure then in force, 
Act VIII of 1859 , while the decree-holder was in a position rendering regularity 
essential. To bar limitation the proceedings should have been such that execution 
might Jiave been lawfully issued upon them, as shown to be necessary in the 
judgment of the Full Bench in Bissessm Mullick v Mahtabchand Bahadui 
(B. L. R., Sup. VoL, 967 , 10 W.R., F,B., 8). It was not any kind of proceeding 
that would suffice, Ram Sahai Sinqli v. Shoo Sakai Singh (B L. R., Sup 
Vol., 492 ; 6 W. R. Mis., 98) , Ra(fhu Nandan Ram v. Sarniessnr [ 201 ] Panda // 
(13. B. L. R., 489 , 22 W. R , 235). The transfer of a deerqp foi* execution 
being only a delegation, then, if there was a striking off, the application to 
restore the execution proceedings must be made to the transferring Court, 
Baja Bhoop Singh Bahadur v. Sunkar Dutt Jha (6 W. R. Mis,, 17). 

As to the argument that an estoppel had been caused, it was contended 
that the objector had raised the objection that the execution was barred by 

* I 9 . t; supray €0 Cal., 196.] 
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time in the only Court having jurisdiction in the matter, viz.^ that of Moorshe- 
dabad , and for this purpose the postponement was apphed for. 

Mr. T. H. Cowie, Q. C., replied, arguing that s. 20 of Act XIV of 1859 
applied. In reference to the effect of striking off execution proceedings, 
Puddoviome Dossct v. Boy Muthooranath Chowdhry (12 B. L. B , 411 ; 
20 W. R., 133) was cited, showing that this may vary according to 
circumstances. 

Their Lordships’ Judgment was delivered by 

Sip R. Couch. — The question in this appeal is whether the execution of 
a decree obtained in the Court of the Principal Sudder Amin of Moorshedabad, 
by Dhunput Singh against Gopal Chand, is barred by the law of limitation. 
The appellant is the bolder of the decree by assignment from Dhunput Singh. 
The respondent is the mother of Gopal Chand, and on the death of his mjmor 
son Gopi Chand succeeded as the heir of her grandson to the possession of the 
property which has been attached in execution. The decree was obtained on 
a mortgage b6nd, dated the 25th Cheyt 1273 (6tli April 1867), for Rs. 9,995, 
which sum was to be repaid with interest, at the rate of 2 per cent, per mensem, 
in the month of ?leyt 1274 The bond contained an agreement that it should 
be specially registered under the provisions of s. 53 of Act XX of 1866 It 
was presented for registration on the 7th of June 1867, and was registered and 
the agreement recorded on the l9th, the time fixed for payment having expired 
on the 13th of tlie same month 

Act XX ol 1866 provides (s. 52) that,— 

“ Whenever the ohligor and obligee of au obligation hhall agree that, £ 202 ] in 
the e\out of the obligation not being duly satisfied, the amount secured thereby may 
beiecovorod iii a sumniaiy wti\ , and shall at tUo time of registering the said obligation 
apply to the logistering officer to record the said agreement, the registering oliioer, after 
making such inquiries as he may think proper, shall record such agreement at the foot of the 
endorsement and certificate required by 66 and 68 of the Act, and such record shall be 
signed by him and b> the obligor, and bhall be copied into the register book, and shall be 
prima facie evidence of the agreement. 

“ Within one year (s 53) from the date on which the amount becomes payable, or where 
the amount i--, payable by instalments within one year from the date on which any mstal- 
meut becomes payable, the obligee of any such obligation registered with such agreement as 
aforesaid, whether under the said Act No XVI of 1864, or under this Act, may present a 
petition to any Courl. which svould have had jurisdiction to try a regular suit on such obli- 
gation foi the cuiiount secured thcMcb) or for the instalment ^sought to be recovered. 

“ On prodmtion in Couit of the obligation and of the said record signed as aforesaid, 
the pctiti(»n<’r s’**ail Iir entitled to a decree fo» an\ ',um not exceeding the sum mentioned in 
the petition together with interest at the rate specified (if any) to the date of the decree, and 
a '.uni foi c(>st.^ to U fixed b\ the Court 

“ Such decree may be enforced forthwith under the provisions for the enforcement ot 
decrees contained in the Code of Civil Procedure.*’ 

On the 9th of July 1867, Dhunput Singh obtained a decree under this 
Act, in the following terms . “ That the suit be decreed, and the plaintiff do 
recover the amount of the claim with interest during the pendency of the suit, 
and costs of the Court, together with interest up to the date of realization at 
the rate one rupee per ineneem from the property pledged and the defen- 
dant.” The latter part of this decree is not authorized by the Act, but it will 
not be material to consider this, 

Gopal Chand died some time before May 1870, but at what precise time 
doe^ not appea? in the proceeding?;:. He^left a minor son, Gopi Chand, and on 
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the 10th of May 1870, the first application was made for execution of the 
decree. This was made by Dhunput Singh to iihe Court of Moorshedabad 
against himself, described as guardian and surburakar, on behalf of Set Gopi 
Chand, minor, son and heir of Set Gopal Chand. It does not appear how he 
came to be guardian, except that in a petition of the respondent to the 
Court of Nuddea, which will be afterwards referred to. it is said that 
[203] he was, according to the arrangement made by Gopal Chand, appointed 
guardian of Gopi Chand. On the 11th of May it was ordered that the petition 
be registered, and the decree-holder do deposit the cost of service of notice on 
the judgment-debtor within seven days This was merely a formal order, as 
Dhunput Singh was himself the person on whom the notice would be served. 

ft 

It will be convenient now to consider what was the efl’ect at this time of 
the law of limitation. 

By Act XIV of 1859, s. 20, it is enacted — 

“ That no process of execution shall issue from aii> Court not established by Royal 
Charter to enforce any judgiinnit, decree oi older of such Court unless some proceedings shall 
have been taken to enforce such judgment, decree, or ordci, or to kc(^) the same in force 
within three years next pioccding the application for execution 

And by s. 22, — 

“ No process of execution shall issue to enfoiee aiiN suminar;y decision or award of any 
of the Civil Courts not established by Ro^al Charter, or of any revenue authority, unless 
some proceeding shall have been taken to cuforci such decision or award, or to keep the same 
111 force within one vear next preceding the application for ••.ach execution.” 

The Court of Moorshedabad wras not estabbslicd by Boyal Chartei. Their 
Lordships are of opiaion that s. 20 was intended to apply to decisions, wliether 
they might be called judgments, decrees, or orderb, made in a regular Suit, and 
s. 22 to all other decisions. Act XX of 1866 does, indeed, say that the 
petitioner shall be entitled to a deaeVy and that such decree may be enforced 
under the provisions for the enforcement of decrees contained in the Code of 
Civil Procedure, but s 52 ' says that the amount secured by the obligation may 
be recovered in a summaiy way Summary decision means a decision airived 
at by a summary proceeding, which this certainly is, and the decision being 
called a decree does not make any ditference in this respect. It was held by 
the High Court at Calcutta, in Eom Dhan Mandat v. Bavicssm Bhaltacharjec 
(2 B. L, R., 235, 11 W R., 117), that the words "summary decision or 
awa^’d ” meant a decision of the Civil Courts not being a decree made in a 
regular suit or appeal. This construction appears to [204] have been adopted 
by the Indian Ijogislatuie in the Limitation Act, IX of 1871, m art. 166 of the 
2nd schedule, wdieio one year is stated as the period of limitation for the execu- 
tion of a decision, other than a decree or ordei passed in a regular suit or an 
appeal of a Civil Court oi an appeal. Here the execution shows that the word 
" decision '* is used as including a decree Therefore the first application for 
the execution of this decree was barred by the law of limitation. 

•[Sec. 52 . — Whonevor the obligor and obligee of an obligation shall agree that in the 
event of the obligation not being duly satisfied, the amount 
Record of agreement that secured thereby may bo recovered in a summary way. and shall, 
amount scoured by an obli- at the time of regi.steiing the said obligation apply to the Rogis- 
gation may be recovered tenng Officer to record the said agreement, the Registering 
summarily. Offiefer after making such enquiries he may think proper, 

shall record such agreement at the foot of the endorsement and 
certihcato required by sections 66 and 68, and such record shall be signed by him and by 
the obligor J and shall be copied into the Register Book No. 1 or No 6, as the case nnv be, 
and shall be faice evidence of the said agEoement.] 
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It remains to be seen whether in the subsequent proceedings the respondent 
has become estopiied from relying Upon this. They may be briefly stated : 
On the 20th of July 1870 Dhunput Singh applied to the Moorshedabad Court 
that the decree might be executed in the Court of the District of Nuddea. 
The Court, adverting to the fact that the decree-holder was himself the guardian 
of the minor judgment-debtor, on the 3rd of August 1870 made an order that 
he “ do recover the money due to him from the estate of the minor, with the 
permission of the Judge, or else by appointing another guardian on behalf of 
the minor, do take proper steps to carry on this execution proceeding in his 
presence within ten days.” 

On the 29th of August 1870, by an order reciting this order, and that no 
steps had been taken, it was ordered that the case be struck off for default. 
On the 23rd July 1873, Dhunput Singh and the appellant presented petitions to 
the Moorshedabad Court stating that the decree, along with other decrees, ‘had 
been sold by Dhunput Singh to the appellant for Rs. 1,000, and jiraying that she 
might be substituted for him, and the amount of the decree ordered to be paid 
to her The appellant is the wife of Dhunput Singh, but this was not stated 
in the petitions. ^ The object seems to have been to avoid complying with the 
order of the 3rd of August 1870 On the 28th of August the substitution was 
ordered. On the 12th of December 1873 it was ordered “ that for want 
of prosecution on the part of tbe decree-holder this case be struck 
off for the present.” The next step was an application on the 22nd 
of September 1874 on the part of the appellant for execution of the 
decree in the district of Nuddea, which was ordered on the 7th of 
December 1874 On the 9th of April 187d this application was registered 
[20S] in the Nuddea Court, and, on 4th of August 1876, it was struck off in 
default. On the 2oth of January 1878 another application for execution was 
made to^the Nuddea Court. Gopi Chand, the minor, died in November 1878. 
The application to the Court, which became necessary on lus death, either 
under s. 210 ol Act VIII of 1859, or s 234 of Act X of 1877, the new Civil 
Procedure Code, whichever might, according to s. 3 of Act XII of 1879, be 
applicable, was not made. Notwithstanding this omission the execution 
proceedings appear to have been continued, for there is in the proceedings a 
petition, dated the 8th of December 1879, of the respondent by Umanath 
Ghosal, described as pleader for the petitioner, stating that the decree-holder 
had executed the decree against her, got her property attached, and that day 
had been fixed for the sale, and praying that two months’ time might be 
sanctioned, and, the attachment subsisting the 8th of February next might be 
fixed for the sale. This was assented to by the pleader for tbe appellant, and 
an order was made accordingly. On the 9th of February 1880 another peti- 
tion of the respondent was presented by Nobin Chunder Sircar, another plead- 
er, stating that the decree- holder had consented to allow time up to the 1st 
of March, and praying that that day iniglit be fixed for the sale, which was 
ordered with the consent of the pleader foi the decree holder. On tbe 8th of 
March part of tlie attached property was sold, and the petition of the respon- 
dent to the Nuddea Court to set aside the execution having been rejected on the 
6th of March, and an order made for a further sale on the 8th ol May, the 
respondent, on^the 3rd of May 1880, petitioned the Moorshedabad Court to 
stay the sale and adjudicate upon the objections, among others, which need 
not be mentioned, that the execution of tbe decree was barred by limitation, 
and the proceedings ill execution had been without jurisdiction : and she denied 
that she knew of the proceedings. The appellant, in his petition in answer, 
relied upon the potitions of the 8th of December and 9th of February. The 
Subordinate Judge of Moorshedabad rejected this petition, and there was an 
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appeal to the High Courl That Court applied to the case the Limitation 
Act, IX of 1871, art. 167 of which gives, in the ca,se of a decree or order of a 
Civil Court not established by Royal [206] Charter, three years from the 
date of applying to enforce or keep it in force as the period of limitation, and 
held that the question was whether, within three years before the 23rd of 
July 1873, anything had been done to enforce or keep in force the decree. 
They allowed the appeal, on the ground that no application for execution had 
been made within three years, but, it having since been decided by this Com- 
mittee, in Mungul Pershad Dichtt v. Giijakant Lahtrt (L. R , 8 I. A., 123, 
I. L. R., 8 Cal., 51) that, as regards suits instituted before the 1st of April 
1873, all applications in them are excluded from the operation of Act IX of 
1871, it is admitted tliat the decision cannot* be sustained on that ground. 
It does not seem to have heen considered whether art. 166 w’as not applicable. 
It has been held to be applicable to such a case by the High Court of Bombay, 
in Bhikambhat v. Pernandez (I. L R., 5 Bom., 673). 

Their Lordships observe that, although the respondent denied any know- 
ledge of the petitions presented in her name, and the appellant relied upon 
them, no evidence was given that thev were authorized by her ; and, further, 
that the proper steps consequent upon the death of Gopi Chand not having 
been taken in the Moorshedabad Court, the Nuddea Court had no authority 
to execute the decree against the respondent. The petitions are of a very 
suspicious character, and their obiect appears to have been to have a sale 
without proclamation. The proceeding in the Nuddea Court against the 
respondent was altogether iiTegulai, if it was not without jurisdiction, and the 
petitions to postpone the sale cannot be treated as an estoppel They contain 
no admission that the decree could be legally executed against the respondent, 
and are not within tlie description of an estoppel given m the Indian Evidence 
Act, 1872, 8. 115 and following sections. • 

Their Lordships will, therefore, humbly advise Her Majesty that the decree 
of the High Court, by which the order of the lower Court was sot aside and 
the application for execution dismissed, should be affirmed, and this appeal be 
dismissed, and the costs will be paid by the appellant. 

Appeal dismissed. 

Solicitor for the Appellant : Mr. T. L. Wilson. 

Solicitors for the Respondent * Messrs. Henderson and Co. 


NOTES. 

[ I. ACKNOWLEDGMENT OF DEBT— 

A debtor's petition to postpone sale without an\ further admission cannot be treated as 
an estoppel, 10 Cal., 196 ; 11 Cal , 111 , 13 1 . A., 32 , 14 Bom , 78. But it will be different 
if the petition should contain an expression of the judgment-debtor’s vnllingriess to make 
some private arrangement for paying off the debt — 2 All , 247 ; 8 Cal , 716 ; 9 Cal., 730 ; 10 
Bom., 108. 

The doubts previously entertained in several decisions whether ‘ debt ’ included ‘ judgment- 
debt or not and whether applications included petitions in execution or lyt, have been set 
at rest by the additions in the Limitation Act, 1908, of an Explanation to sec. 20, and 
Explanation III to sec. 19 thereof. 

11. DEATH OF PARTY BEFORE JUDGMENT, EFFECT OF— . 

See 10 Cal., 196 at 206 ; 19 Cal., 613 at 638 , 19 Bom , 807 at 809 . 21 All., 314 ; 26 
Mad., 101.] 
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[207] APPELLATE CRIMINAL. 


The 28r^ Noveinher, 1883, 

Present. 

Mr. Justice Mittbr and Mr. Justice Field. 

[In the matter of the petition of Ohundi Churn Bhuttacharjea and another.] 

Chundi Chuim Bhuttacharjea and another 
verms 

Hem Chunder Banerjea ‘ 

Crnmnal Procedure Code (Act X of 1882)^ s. 437 — Further enquiry 
under — Pioccedinqs against accused — Notice. 

No order affect mg an .accused m a criminal matter should be made without giving him 
notice, vso as to enable him to appear and show cause against it. 

A Sessions Judge has no powct undei s 437 of the Criminal Procedure Code to direct a 
particular Magistrate b\ iiaino to make the further enquirv contemplated bv that section 

The further enquiry contemplated bv s 437 of the Criminal Procedure Code is an 
enquiry upon further nuitenals. nut a re-hoariug of tho matter upon the same evidence which 
was befoio the Magistrate who held the first enquiry 

In this case proceedings had been instituted against the petitioner under 
ss, 842, 879 and 42G of the Indian Penal Code in the Court of the Deputy 
Magistrate of Serampore. The Deputy Magistrate, who was vested with the 
piywers of a Magistrate of tlie first class, dismissed tiie complaint and dis- 
charged Vie petitioner The Sessions Judge of Hooghly, on the applicatioh of 
the complainant asking that the case migiit be remanded to the lower Court 
for the purpose of retaking the evidence, made tho following older . — 

“ I consider that the judicial enquiry into the petitioner's complaint has 
been most perfunctoi y. The complainant prosecuted for alleged offences of 
assault, wrongful confinement, theft and unlawful assembly committed when 
he was proceeding wdth a Civil Court peon to liave possession of some property 
given over to him under a decree. Among the witnesses are the peada, the 
drummer, and a Police officer, to the latter of whom the complainant says he 
was compelled to fly ior refuge from his assailants. A false complainant would 
not appeal to [208] such witnesses as these, and it is evident that there is a 
real foundation for his complaint. It seems that for some reason the above wit- 
nesses are not very willing to state the whole truth , the peada will not speak 
to the accused's identity, and the Police officer gives the rediculous reason for 
refusing his aid in what is the first duty of every Police officer, namely, the 
preservation of the peace, that he is attached to the detective branch ! But 
any Magistrate accustomed to deal with evidence should know how to deal 
with such witnesses. The record of the evidence by the Deputy Magistrate 
is a perfect burlesque of justice. 

“ Under s *437 of the Code of Criminal Procedure, I direct second class 
MagistraJe, Shama Churn Dass, to make further enquiry into this case.*’ 

No notice was given to the jietitioner of the proceedings before the Sessions 
Judge, and the abovb stated Order was made ex parte. The petitioner now 
moved to have the order set aside 

* Criminal Motion No. 255 of 1883, agambt the Order of J. P. Grant, Bsq., So88ion8 
Judge of Hooglfly, dated the 18th August 1883. 
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B&boo Juggut Chunder Bauer jee for the Petitioner. 

Baboo Shama Chupu Banerjee for Complainant. 

* 

The following Judgments were delivered by the Court (MiTTER and 
Field, JJ.) 

Hitter, J • — We are of opinion that the order complained of must be set 
aside. The first point that was urged before us was that no notice of the 
application upon which the order in question was passed was given to the 
petitioner. The complainant's vakil, who appeared before us in support of 
the order of the Sessions Judge, admif s this’ defect. The order is therefore 
bad upon this ground. The second objection taken before us is that the 
Sessions Judge, under s. 437, has no power to direct a particular Magistrate 
by name to make the further enquiry contefraplated in that section. It appears 
to us that this contention is also well founded. The language of s. 437 
leaves no room for doubt that the Sessions Judge has not the power which he 
has exercised in this case, viz,, of directing a particular Subordinate Magistrate 
by name to make the further enquiry under this section. The third point taken 
before us. and upon which we think the order must be altogether set aside, is 
that the com -r209] plain ant did not complain to the Sessions Judge that he was 
not allowed to adduce before the Magistrate any evidence which he was ready to 
adduce, or which he, being in a position now to adduce, would adduce, if a further 
enquiry were made. It does not appear that any additional evidence would 
be forthcoming if the order of the Sessions Judge were to be carried out. 
Section 437 contemplates a further enquiry, that is to say, allowing the 
complainant to adduce further evidence when necessary on a further enqui|;y. 
but this is not what the complainant in this case asked for. What the 
complainant asked for was to remand the case to the lower Court for the 
purpose of retaking the evidence that had been already taken, and for the 
Magistrate to Sbme to a decision upon the evidence so taken. That is not 
what is contemplated by s. 437 

We are, therefore, of opinion that on all these grounds the order which 
has been passed is bad in law, and we accordingly set it aside. 

Field, J. — I also think that the order complained of must be set aside. 
In the first place no notice was given to the petitioner before us, and an order 
affecting him in a criminal matter ought not to have been passed without 
giving him an opportunity to appear and show cause. In the second place the 
Sessions Judge has directed a particular Subordinate Magistrate by name to 
make the further enquiry. The words of s. 437 are that the Court of Session 
may direct the Magistrate by himself or by any of the Magistrates subordinate 
to him to make further enquiry. It is clear that the order ought to have been 
made in these words. The Legislature appears to have contemplated that the 
Magistrate of the district should exercise* a discretion as to the selection of 
any Magistrate subordinate to him, and this discretion seennj to have been 
vested in the District Magistrate, and not in the Sessions Judge • In the third 
place s. 437 contemplates a further enquiry, that is, as I understand it, an 
enquiry upon further materials or further evidence, not a rehearing of the 
matter upon the same evidence which was before the Ma'gistrate who held the 
first enquiry. Now in this case there was no contention that further materials 
or further evidence was forthcoming ; and, although the Magistrate who first 
Caioj made the enquiry left three witnesses named in the petition of complaint 
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unexamined, no contention was raised before the Sessions Judge that these 
persons ought to have been examined, or, if examined, would have thrown 
further light upon the case. I therefore agree ia setting aside the order. 

Orcfer set aside. 

NOTES 

£ ‘ FURTHER INQUIRY CRIMINAL PROCEDURE—^ 

As regards the meaning of further enqtitry, this case was followed in 10 Cal , 1027 ; 12 
Cal. 522, 8 Mad 386, but a Full Bench of the Allahabad High Court dissented from all 
these decisions and held that the further inquiry need not be upon further materials. 

The powers under these sections were discussed elaborately in 10 Bom , 131. J 


[10 Cal. 210] 

APPELLATE CIVIL 

The I'^th March, 

Present 

Sir Eich vrd Garth, Kt., Chief Justice, Mr. Justice Prinsep, 

Mr. Justice Wilson, and Mr. Justice 0’KiN%k.Ly. 

Moheswar Das Plaintiff 

versus 

Carter Defend an t . 

Hallway Company, liability of, for loss — Special contract — Railway Act 
(IV of 1879), s. 10 — Contract Act (IX of 1872), 
ss. 151-161 — Carriers. 

The plaintiff despatched certain goods by the E 1. Railway Co., for carriage to A, and 
signed a special contract, in conformity with the form approved by the Governor-General 
in Council under section 10 of Act IV of 1879, holding the Company “ harmless and free 
from all responsibility in regard to any loss, destruction, or detorioratiou of, or damage to, 
the said consignment from any cause whatever, before, during, and after transit over the 
said Railway or other Railway lines working in connection therewith.” The goods were short 
delivered, and the plaintiff brought a suit to recover their value. 

Held.— Per C.J., PRiNSEP, J. and WILSON, J.- That the Railway Company 

could not be held liable to account to the consignee for any loss from any cause whatever 
during the whole' time that the goods were under their charge, inasmuch as the plaintiff had 
entered into a special cdlitract to hold them harmless in aocordanco with s. 10 of Act IV 
of 1879. 

♦ Civil Reference No. 19 of 1882, from Baboo Menu Lai Chatterjee, Subordinate Judke 
of Beorbhoom, dated the 6th July 1882. 
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Held. — Per O’KINEALY, J., that ife was doubtful whether ss. 161 and 161*^ of the 
Contract Act applied to carriers by rail , but even assuming that these sections did not apply, 
the Railway Company would bo in the position of carriers before the passing of the Carnerb 
Act, and were entitled to protect themselves from liability by special contract 

This was a reference under s. 617 of the Civil Procedure Code. 

The suit was brought by the plaintiff against “ Mr. Carter, Traffic Manager, 
on behalf of the East Indian Bailway Co.," for damages for the loss of 
seers of ghee. 

[ 211 ] It was admitted that twelve canisters containing 6i maunds of ghee 
had been delivered to the Railway Company for carriage from Agra to Ahmed - 
pore, and it was proved that the plaintiff befbre taking delivery caused the 
canisters to be weighed, and found that there was a deficiency of 21i seers, and 
seeing that one of the canisters had been cut open by a knife, caused these two 
facts to be noted on the back of the receipt given to the Company. The 
defendant (not taking the objection, that the Railway Company and not him- 
self were the proper parties to be sued) contended that the special contract 
entered into by the plaintiff exonerated the Company from all claim to damages. 
The special contract “ or risk note *' was as follows : — “ I hold the Railway 
Company harmless and free from all responsibility in regard to any loss, 
destruction, or deterioration of, or damage of or to, the said consignment 
from any cause whatever, before, during, and after transit over the said 
Railway or other Railway lines working in connection therewith." This 
agreement was drawn up in the form prescribed by the Governor-General under 
Act IV of 1879, s. 10. 

The Munsif held the defence to be a good one and dismissed the suit. 

The plaintiff appealed to the Subordinate Judge of Beerbhoom. At a kte 
stage of the appeal the defendant raised the objection of non-joincter of the 
Railway Company as a defendant , but preferred no cross appeal, nor filed any 
cross objection." The Subordinate Judge gave the plaintiff a decree contingent 
on the opinion of the High Court as to whether, on the facts disclosed, the 
defendant or the E. I. Railway Co. could claim exemption from liability by 
reason of the special contract. 

At the hearing of the reference the defendant waived lus objection to the 
nonjoinder of the Railway Company as a defendant. 

Baboo Kalt Churn Banojee for the Plaintiff. 

The Advocate-General (Mr Paid) and Mr. Evans for the Defendant 

The following Judgments were delivered — 

Garth, C.J. (Prinsep and Wilson, JJ., concur) mg) — This is a case 
referred under s 617 of the Civil Procedure Code. It is [ 212 ] unnecessary 
for us to express any opinion on any of the points which arise, except on that 
referring to the relations between the parties arising out of the risk note, 
which was the agreement under which the goods were received and despatched 
by the Railway Compitny, because the learned counsel on behalf of the Com- 
pany in the present case has agreed to waive any objections to the suit as 
brought against the Traffic Manager, in order that he may ofitam our opinion 
on the main point in issue. 

• [Sec, 161 ’ — If by the fault of the bailee the goods are not 
Bailee's responsibility returned, delivered, or tendered at the proper time, he is 
when goods are not duly responsible to the bailor for any loss, destruction , or deterioration* 
delivered or tendered. of the goods from that time. 3 


147 



t.L.B.10€aL313 MOHBSWAB DAS «?. CAETEE [1883] 

It appears that twelve tins containing 6i maunds of ghee were consigEod 
to the Eailway Company at Agra for delivery at Ahmedpore. It has b^n 
found, that when these tins were delivered, one had been cut open by a knife, 
and there was consequently a deficiency of some 21 i seers in the quantity of 
ghee contained in them. 

For the defendants it is contended that under the terms of the risk note, 
signed by the plaintiff, they are in no way liable for the loss. 

The risk note runs as follows . — I hold the Bailway Company harmless 
and free from eBI responsibility in regard to any loss, destruction, or deteriora- 
tion of, or damage of or to, the said consignment, from any cause whatever, 
before, during, and after transit over the said Railway or other Eailway lines 
working in connection therewith.*’ By s. 2 of Act IV of 1879 nothing in the 
Garners Act, 1865, applies to carriers by Railway. By s 10 it is declared that 
“ every agreement purporting to limit the obligation or responsibility imposed 
on a carrier by Railway by the Indian Contract Act of 1872, ss. 151 and 161, 
in the case of loss, destruction, or deterioration of, or damage to, property, 
shall, in so far as it purports to limit such obligation or responsibility, be void, 

, unless (a) it is in ‘writing signed by, or on behalf of, the person sending or 
delivering such property, and (5) is otherwise in a form approved by the 
Governor- General in Council. 

This agreement, which was signed by the plaintiff, is in a form approved 
by the Governor-General under Act IV of 1879, s 10, and its terms leave us 
no alternative but to hold, that in no case would the Railway Company 
be liable to account to the consignee for any loss from any cause whatever 
[213] during the whole time that the goods were in their charge. Similar 
contracts have frequently been construed by English Courts and full effect has 
been givo|^ to their provisions. 

The Legislature in this country has, in respect to the matter specified in 
a. 10, Act IV of 1879, imposed upon the Government the duty of determining 
beforehand the propriety of any proposed form of contract between any Rail- 
way Company and its customers, instead of leaving this to be decided subse- 
quently by Courts of Justice. 

Under such circumstances, we think the suit should be dismissed by the 
Judge of the SnAll Cause Court. ^ 

O’Kinealy, J. — I agree in the decision delivered by my learned colleague ; 
but I am not quite sure that I agree in all the reasons on which it is based, 
as I feel some hesitation in assuming that the Contract Act applies to carriers. 
There is no doubt, if Railway carriers are subject to the provisions of ss. 151 
and 161 of the Indian Contract Act, that the conditions required by s. 10, of the 
Raliway Act have been properly complied with. The risk note is admittedly 
signed by, or on behalf of, the plaintiff, and is in a form approved by the 
Govern or- General in Council. On the other hand, if ss. 151 and 161 do not 
apply to carriers by Railway, the Railway Companies are in the position of 
carriers before the passing of the Carriers Act. Which^er view, therefore, is 
taken of the case^ the question for decision is narrowed to this, namely, whether 
a Eailway Company, which is not subject to the Carriers Act, can protect 
itself by contract from liability for the negligence or misconduct ot its agents 
and servants, ^ 

This very question was elaborately discussed in the case of Peek v. The 
North Staffordshire Baihvay Company (32 L. J. Q. B, 246). There Mr. Justice 
Blackburn gave as his opinion that “ the cases decided in our Courts between 
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1833 and 1864 established that a carrier might, by a special notice, make a 
eontraot limiting his responsibility even in the cases here mentioned of gross 
negligence, misconduct, or fraud on the part of his servants,” 

This view of the law has been adopted in several later cases. And it 
may now be taken as settled in i]ngland that a carrying [214] company, when 
not subject to limitation by Act of Parliament, may contract itself from all 
responsibility arising from the acts of its agents or servants. Looking then at 
the cases already referred to, I think that under the “ risk note ” in this case 
the owner undertook all risks of conveyance and loss, however caused by the 
servants and agents of the Company during the journey, and that the latter is 
not responsible for the abstraction of the plaintiff's ghee. Under these circum- 
stances, our answer to the learned Subordinate Judge should be that the Eail- 
way Company is protected by the risk note in question, and that neither it nor 
the Traffic Manager is liable unless either one or the other has committed some 
independent wrong in connection with the property, and as no such allegation 
has been made, that the suit should be dismissed. 

Suit dismissed. 


NOTES. 

[RAILWAY COMPANY'S LIABILITY FOR LOSS COVERED BY ' RISK NOTE 

The Railway Company is absolved from all liability for loss of goods when it is covered 
by a valid risk note .—10 Cal , 1210 ; 17 Bom., 417 (420) ; 30 Cal , 257 , 5 O C 153 ; 14 
M. L. J. 396 (399), 18 All., 42 , 19 Bom., 159 , 2 N. L. R., 125 ; 113 P. R., 1908.] 


[10 Cal. 214] 

APPELLATE CIVIL. 

The 30th August, 1883. 

Present : 

Sir Richard Garth, Kt., Chief Justice, and Mr. Justice Prinsep. 

Arzan Plaintiff 

^ versus * 

Rakhal Chunder Roy Chowdhry and the Secretary of State for India in 
Council Defendants. 

Bight of way — Easement — Limitation Act (XV of 1877), s. 

Uset' as of right — Piescriptive right. 

For the purpose of acquiring a right of way or other easement under s. 26 of the Indian 
Limitation Act, it is not necessary Lh it the enjoyment of the easement should be known to 
the servient owner. In this respect there is a difference between the acquibition of such 
rights under that Act, and tl^r acquisition under the English Prescription Act. 

This was a suit to establish a right of way over certain lands Rented by the 
defendant, and to remove a wall obstructing the alleged right of way. 

The land over which the alleged way passed belonged originally to one 
Sherif Hossein, and was, in 1856, sublet by a tenant of Sherif Hossein to the 

* Appeal from Appellate Decree No. 1076 of 1882, against the decree of Baboo Krishna 
Chunder Chatterjee, First Subordinate Judge of Baokergunge, dated the 27th March 1882 
affirming the decree of Baboo Jogendro Nath Ohoso, Second Munsitl of Burnsaul, dated the 
Slfit December 1683. 
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Govermnent on a mokurrari lease for the purpose of opening a burial ground. 
The entire land so leased was not required for that purpose, and the surplus 
land, over [215 j which the way was claimed, remained unoccupied till 1878, 
when the Government let it to the defendant for building purposes. 

The Munsiff found that the plaintiff had enjoyed the right of way peaceably 
and without interruption for a period of more than twenty years, but was of 
opinion that the plaintiff’s enjoyment was not as of right, and that the owner 
of the servient tenement was not aware of the user, and therefore dismissed 
the suit. 

The plaintiff appealed to the Subordinate Judge of -Backergunge, and the 
latter came to the same conclusion as the Munsiff. 

The plaintiff then appealed to the High Court. 

Baboo Jogesh Chunder Roy for the Appellant. * 

Baboo Doorga Mohim Das for the Eespondents. 

The Judgment of the Court (Garth, C.J., and Prinsep, J.) was 
delivered by 

Garth, C.J.* — The plaintiff has a dwelling house in Burrisaul, m which he 
and his family have li\ed for a great many years , and he claims a right of way 
in respect of that house to and from the high road which runs from east to 
west through the village. 

On the 2nd of Assin 1285 (17th September 1878) the defendant No. 1 
obstructed this right of way by commencing to erect a piicca stable upon the land, 
whereupon the plaintiff took proceedings in the Criminal Court , but the 
Magistrate refused to interfere, because he considered it a question to be tried 
ip the Civil Court. 

THfe defendant No. 1, who is the lessee of the land under the Govern- 
ment, denies the plaintiff's right of way, and the Collector who appears for the 
Secretary of State, the defendant No. 2, also virtually denies it. 

It appears that the land over which the alleged v/ay passes belongs to one 
Sherif Hossein. He let it upwards of thirty years ago to one Ijjutullah, and 
Ijjutullah, after holding it for some six or seven years, sublet it on mokurrari 
lease to the Government on the 4th of April 1855, for the purpose of enlarging 
a burial-ground at Burrisaul. The entire land so leased was not, however, 
required for that purpose, and the surplus land over which the [216] way is 
claimed remained unoccupied until the year 1878, when the Government let it 
to the defendant for building purposes. 

It is necessary to state these facts, m order to understand the nature of 
the defence, and the ground upon which the lower Courts have based their 
judgment. 

The plaintiff’ proved to the satisfaction of both Courts that he had used 
the way m question for some thirty or forty years. Indeed, except by the 
sufferance of his landlord, ho appears to have no other means of access from 
his house to the public road . 

But both®Courts have found that, notwithstanding this long user, he has 
not acquired a right of way under the Indian Limitation Act. 

The Munsiff finds that he has enjoyed the way peaceably and openly, and 
also (after some hesitation) that he has enjoyed it without interruption for 
upwards of twenty years. 

He considers, however, that the plaintiff cannot be said to have enjoyed 
it as of right for three reasons. 
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Firsts because the Government, who have been the owners of the servient 
tenement for twenty years before suit, were not aware of the plaintiff's user of 
the way ; secondly, because the plaintiff submitted to divers encroachments, 
which the owner of the servient tenement imposed upon him ; and, thirdly, 
because many years ago when Sherif Hossein, the then owner in possession, 
endeavoured to stop the way, the plaintiff did not bring a suit in the Civil 
Court as for an obstruction to a private right, but proceeded in the Criminal 
Court as for an obstruction to a public one. 

The Munsiff accordingly dismissed the suit, and his decision was confirmed 
by the Subordinate Judge, apparently on two grounds ■ 

(1) That a right 'of way cannot be enjoyed '' as of right” without the 
knowledge of the servient owner, and that the 'Government had no knowledge 
of the user of this way by the plaintiff , and 

(2) That the interruptions which took place from time to time in the user 
showed that the plaintiff had never peaceahlv enjoyed the way “ as of right.* 

[217] These points have been argued before us on appeal , and the first 
of them gives rise to a very important question , namely whether the principles 
which govern the acquisition of a right of way in England by prescription 
apply also to the acquisition of such a right under the Indian Limitation Act. 

Both the lower Courts have relied mainly upon the doctrine laid down in 
'Gale on Easements and other authorities, that a right of way cannot be 
gained by prescription unless with the knowledge of the owner of the servient 
tenement. 

Prescription implies a grant , the user by which a prescriptive right is 
gained is only evidence of a previous grant , “ and, therefore, in order that such 
user may confer an easement, it follows that the owner of the servient tene- 
ment must have known that such an easement was being enioyed, and also 
have been in a position to interfere with and obstruct its exercise, hac? lie been 
so disposed. Contra non nalentem agiee non currit j)resc} iptio.” {See Gale on 
Easements, last edition, page 189.) 

It was presumably upon this principle that by the 7th section of the 
English Act, the 2nd and 3rd William 4th, c. 71, the time during which an 
infant, an insane person, or a married woman is the owner of the servient 
tenement is excluded from the period, during which a prescriptive right is in 
course of acquisition. 

But there seems to be an important difference between the English and the 
Indian law in this respect. 

The English Act, 2 and 3 William 4th, c. 71, was passed expressly “ for 
shortening the time of prescription in certain cases.” 

Its object was to remove the difficulties which had previously existed of 
establishing easements by proof of immemorial user But the Act did not 
alter in any way the nature of the right to be acquired, and, therefore, the 
conditions which were generally necessary before the Act to the acquisition 
of prescriptive rights are still necessary to their acquisition under the Act, 
though they may be gained by a shorter period of enjoyment. 

C218] But the Act, under which rights of way and other easements are 
now generally acquired in India, has nothing to do with prescription. It is 
an Act for the limitation of suits and other purposes, ” and s. 26 enables any 
person to acquire a right of way by a t wen ty-y ears* user without reference to 
any grant, express or implied, from the servient owner. 

So long as the right of way is enjoyed as an easement peaceably and 
quietly as of right and without interruption for twenty years by a person 
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claiming right thereto, his right at the end of that time becomes absolute and 
indefeasible. Nothing is said in the Act as to the knowledge of the servient 
owner being necessary to the acquisition of the right, and as the right to be 
acquired is not a prescriptive one, the rule which obtains in England with re- 
ference to prescriptive rights seems inapplicable here. 

Of course rights of way, as well as other easements, may still be claimed in 
this country by prescription ; See EajrupKoer v. Abtd Hossetn (I. L. B., 6 Cal., 
529) : and when they are so claimed, the principles which apply to their 
acquisition in England will he equally applicable in this country. But those 
principles do not necessarily apply to the acquisition of easements under the 
Limitation Act. * 

And as a proof that this was the view of the Legislature of this country 
there is no provision in the Indian Limitation Act corresponding with s^ 7 of 
the English Prescription Act, though there is a provision in s. 27, which 
answers to s. 8 of the Prescription Act, and which protects, under certain 
conditions, the rights of reversioners. 

It is probable that the words ** peaceably and openly, ” which are not in 
. the English Act, have been introduced into the Indian Act lor the very pur- 
pose of preventing these rights being acquired by stealth or by a constantly 
contested user, although actual knowledge of the user on the part of the ser- 
vient owner may not be necessary. 

We think, therefore, that the main ground upon which the judgment of the 
lower Courts has proceeded in tbi.s case is without foundation , and we would 
say further that, even if knowledge of user had been necessary, we think that 
under the [219] circumstances such knowledge should have been presumed by 
the lower Courts. 

‘ If the personal knowledge of the Collector were necessai^ in all cases to the 
acquisitron of rights of way over Government land, such acquisition would be 
almost an impossibility. There is no reason why Government should be in 
any better position in this respect than any other land-owner, and there 
appears to have been abundant evidence in this case, from which the knowledge 
of the superior Government officers should have been presumed. 

The land over which the right was exercised was in the village of Burrisaul, 
immediately adjoining the high road. The plaintiff had used it day after 
day for 30 or 40 years The way itself was in the immediate neighbourhood 
of a public cemetery ; and two Government officers, one the Inspector of Police 
of the district, and the other Deputy Magistrate at the station, were called as 
witnesses for the plaintiff to prove his user of the way for many years. 

Then the alleged interruptions of the plaintiff's user of the way amount 
to no evidence at all which should defeat his right. It is not pretended that 
there were interruptions” within the meaning of the explanation of s. 26, 
and we cannot find that, except on one occasion, anything was done which 
operated to prevent his user. And as all knowledge of the user of the right has 
been persistently denied by the defendants, it is clear that the so-called obstruc- 
tions were not intended to prevent that user. The one occasion to which we 
allude was whw the way was obstructed by Sherif Hossein upwards of 30 
years ago ; and so far from the circumstances of that obstruction being un- 
favourable to the plaintiff, we consider that what happened then tends strongly 
to support his case. . 

It is clear that at that time he was using the way cl$ of right, because he 
at once** resented the obstruction, and went before the Magistrate to assert his 
claim. The Hunsiff, we observe, treats his conduct on this occasion as shewing 
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that he olaimed a p\M%c way, and not a private one. But it is not at all 
likely that people of his class should be able to distinguish between public and 
private rights, or to know the proper remedy for any invasion [220] of those 
rights. The fact of the plaintiff going before the Magistrate is the strongest 
possible proof that he at once asserted his right ; and the fact of the obstruc- 
tion being removed, and of the plaintiff’s subsequent user of it without further 
objection by Sherif Hossein, shows plainly that he was successful in the asser- 
tion of his claim. 


The cutting of the ditch by the Government, which is relied on by the Sub- 
ordinate Judge in support of his view, might have been a slight inconvenience 
to the plaintiff, but certainly did not operate to prevent his user. The 
ditch appears to have been dug not with a view to obstruct the plaintiff, but 
to mark out the land which the Government had purchased ; and it appears 
that* after it was dug the plaintiff used the way as before, merely fixing a pole 
in the middle of the ditch, that he might swing himself over it more easily. 

The case must, therefore, go back to the Court of First Irfstance to con- 
ader whether there is any sufficient reason in point of law why the defendant's 
building should not be pulled down, and the defendant will probably do wisely 
under the circumstances to come to some reasonable arrangement. 


The plaintiff having succeeded in establishing his right of way is entitled 
to his costs in all the Courts. 


Appeal allowed. 


NOTES. 

£ As regards the limitation applicable to the crown, see (1902) 26 Mad., 457 (494). 

As regards easetoipnts being acquirable in modes other than what is presen l^ed in the 
Limitation Acts, see 6 Cal. 394 ; also 8C W. N 425 (427) 31 Cal. 503.] 


6 CAL.— 20 
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MINA KUMABI BTBEE V\ 


[local 220] 

.APPELLATE CIVIL. 

Tfie 6th September j 1863, 

Present ; 

Sib Eichabd Garth, Kt., Chief Justice, and 
Mr. Justice Macpherson. 


Mina Kumari Bibee Defendant 

• vermfi 

Jagat Sattani Bibee and others Plaintiffs. ’ 


Sale in execution of decree— Sale afterwards set nsode — Execution 
of decree found to be barreA by Imitation — Suit to recover 
the property from purchase? . 

A creditor obtained a decree against his debtor, and applied for and obtained an order 
for execution This application was unsuccessfully opposed by the judgment-debtor on the 
ground that execution was barred by limitation. Certain properties of the judgment-debtor 
were attached and sold in execution of this decree, the judgment-creditor himself becoming 
the purchaser. 

[221] In due course, the sale was confirmed, and a certificate granted to the purchaser. 
Subsequently to this, the order granting execution came up before the High Court on appeal, 
and that Court decided that execution was barred. The jierson who had been the judgment- 
debtor then brought a regular suit against the purchaser to recover the pioperties sold in 
execution., * 

HM, that he was entitled to have the sale set aside by regular suit. 

Jan Ah v. Jan Ah Choivdhuj (1 B L. R AC, 5b , 10 \V. R., 154) distinguished. 

One Dhunput Singh, on the 9th July JB67, obtained a money decree 
against Jagat Sattani Bibee and assigned the decree to Ins wife. On the 23rd 
July 1867 an application for execution was made, which was opposed on the 
ground that execution was barred ; the application was, however, gi anted, and 
subsequently the decree was transferred to another district for execution, and 
certain properties of the judgment-debtor (the subject of the present suit) were 
attached and put up for sale, and were purchased by one Baranasi Eoy in the 
name of the wife of Dhunput Singh, Subsequent to the execution sale, the 
question as to whether execution was barred, came up before the High Court 
on appeal, and that Court, on the 29th November 1880, decided that the appli- 
cation for execution made on the 23rd July 1873 was barred by limitation. 
Previously to the decree of the High Com t, dated 29th November 1880, the 
execution sales were confirmed by the District Judge of Nuddea, and a certifi- 
cate had been granted to the purchaser. 

Jagat Sattani Bihee then brought this present suit against Dhunput Singh 
and his wife, to*recover possession of the properties sold in execution as above 
stated, alleging that the decree of 1867 was fraudulent, that the transfer to 
Dhunput Singh's wife was benamt, and that as execution was barred when the 
sales were held, nothing passed to the purchaser. * 

* Appeal from Original Decree No. 127 of 1882, against the decree of Baboo Amrit Lall 
Chatterjee, Subordinate Judge of Nuddea, dated 20th March 1882, 
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The wife of Dhunput Singh, the second defendant, contended that the 
order of the High Court on the question of limitation had not become final, as 
a review was ponding on that order, that she was not a benamidar for her 
husband, and that if the sales were void, the application for restoration of the 
properties ought to have been made to the Court that made the sale. 

[222] Dhunput Singh denied that the purchase by his wife had been made 
for his benefit. 

The Sub- Judge held that execution of the decree being barred, the sale 
under it and purchase by the judgment-creditor would not pass anything 
to the defendants, and that the plaintiff was in order in bringing a regular suit, 
as the question raised in the suit was not one iielating to the execution or dis- 
charge of satisfaction of the decree, and therefoie gave a decree in favour of the 
plaiqtiff for possession. 

The defendants appealed to the High Court. 

Baboo Gurodass Bancrjee and Baboo Sr math Doss for the Appellants, 
contended that, although the plaintiff might be entitled to have tlie purchase- 
money paid to her, she was not entitled to set aside the sale, and cited Ja?i Ah 
v. Jan Ah Choivdhry (l B. L. K. A. C , 56 , 10 W. R., 151). ' 

Munshi Mahomed Yusuf for the Respondent. 

The Judgment of the Court (Gaeth, C J , and Macpherson, J.) was 
delivered by 

Garth, C. J. — We think that the Court below was quite right. 

It is not necessary for us to deal with any other than that which is the 
principal question m the case, namely, whether the sale, which took place under 
the execution proceedings in tlie former suit, can be set aside by the plaintiff 
in this suit. 

She (the present plaintiff) was the judgment-debtor in the former suit, and 
before the execution issued under which the sale took place, she took the 
objection that the right to issue execution w'as barred by limitation. 

The Court held that execution ’was not barred, and consequently the sale 
took place, and was confirmed to the present defendant 

The plaintiff, the execution -debtor, then appealed to the High Court. 
The High Court held that the Court below was wiong, and that the right to 
issue execution was barred. The decision has been since approved by the Privy 
Council. 

The i')laintiff‘ then brought this suit for the purpose of having it declared 
that the sale was invalid 

[223] The Court below has given the plaintiff a decree to the effect, but 
it has been contended before us in appeal that, although under the circum- 
stances the plaintiff may be entitled to have the purchase-money paid to her, 
she is not entitled to set aside the sale , and in support of that contention we 
are referred to a case decided by Sir Babnes Peacock and the late Mr. Justice 
Mitter — Jan All v. Jan Ah Choivdhry (1 B. L. R. A. C., 56 ; 10 W. R , 154). 

In that case a sale had taken place under a decree at the time when 
the decree was valid, and the decree-holder had a perfect right to issue execu- 
tion under it. But the decree was subsequently reversed on appeal, and it was 
then contended that the sale itself, which had been made to a bond fide pur- 
chaser for value, could not stand. But the Court there held that, as when the 
sale took place, the decree was good and the execution proceedings were pei- 
fectly regular, the saleScould not afterwards be set aside as against a bond fide 
purchaser for value. 
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That ease is distinguishable trom the present upon two grounds. 

In the first place an objection was raised in this case in due time that the 
right to issue execution was barred ; and as it was afterwards held in appe&l 
that the objection was a valid one, it follows that the sale took place under 
oiroumstances which showed that it was illegal. 

But in the next place there is this very material difierence between the 
two cases. In this case it cannot be said that the sale was made to a bond 
fide purchaser for value without notice ; because the execution -creditor was 
himself the purchaser. He was perfectly aware of the objection which had 
been taken, and he also knew thac, if that objection were valid, the execution 
would be contrary to law. Notwithstanding this, he insisted on pressing on 
the sale, and was himself the purchaser. He, therefore, bought with full 
notice that his title might turn out to be invalid, and we think he must-take 
the consequences of his imprudence. 

We find that in the case referred to in the lower Court's judgment, 
Mahomed Hossein v. Kohil Singh (1. L. E., 7 Cal., 91), we carefully abstained 
from giving any opinion as to whether under circumstances [22*3 somewhat 
similar to the present, the judgment-debtor could have set aside the sale by 
means of a regular suit. 

That question has now arisen, and we think it only just that the sale 
should be set aside. It seems to us that if after the objection had been pro- 
X>erly taken, the judgment-dehtor could not set aside the sale as against the 
execution -creditor, the appeal to the High Court, though successful, would 
virtually be infructuous. 

It is perfectly true that the execution-purchaser had a right, if he chose, 
to* insist^upon the sale taking place , but if he adopted that course, he did so at 
the risk of the sale being set aside. 

We think, therefore, that the appeal should be dismissed, and the appellant 
must pay the costs of this appeal as well as of the Court below. 

Appeal dismissed. 


NOTES. 

[ tiee also (1900) 27 Cal. 810 (814) ; (1885) 9 Mad. 130 (132).] 
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Qovmtwm. MOOtBBJEB &C, V. KALLY DOSS 4o. [18833 l.Ifc®. 10 Csi. 888 
[283] ORIGINAL CIVIL. 

The 3rd and 4th December, 1883. 

PbESENT : 

Mr, Justice Pigot. 


Gopeenath Mookerjee and another 
versus 

Rally Doss Mullick and others. 


Injunction — Interim injunction — Grounds for continuing to hearing — Hindu 
Law — Alienation by widow — Consent of next reversioner — 

* Rights of remote reversioners 

A Hindu died, leaving a widow and also leaving A his immodiate reversionary heir, and 
B and C more remote reversionary heirs The widow obtained a certificate to collect debts, 
but such certificate did not empower her to deal with Government securJtics D instituted a 
suit against the widow on promissory note alleged to have been executed in his favour by her 
late husband, and obtained a decree A then instituted a suit against the widow and D to 
have the decree set aside on the ground of fraud and collusion Thi>, suit was compromised 
by A^s surrendering up his reversionary interest to the widow for a consideration. IS and C 
now sued the widow and D and A for the purpose of having the first mentioned decree set 
aside for a declaration that the decree on the compromise was inoperative to establish or 
confirm the fraudulent decree, or to enlarge the powers of the widow to deal with the Govern- 
ment securities, and obtained an tntenm injunction 

Held, that, apart from the question as to whether an alienation by a widow and ifext 
reversioner without the consent of subsequent reversioners is binding on them, whi^h question 
the Court was prepared to answer in the negative, it would, under circumstances of the case, 
be an abuse of the discretion of the Court not to continue the injunction until the hearing, 
when the truth or falsity of the charges made by the plaintiffs could be investigated on oral 
evidence. 

This was a suit to set aside certain deciees as having been obtained by fraud, 
and to restrain the defendants from negotiating certain Government securities. 

It appeared that one Doorgaram Mookerjee died leaving three sons 
Bamchunder Mookerjee, Thacoordass Mookerjee and Kasmath Mookerjee. 
BamchunSer died leaving two sons, Luckynaram and Jonardun. Of these, 
Luckynarain died leaving two sons, the piamtili Gopeenath and the defendant 
Aughorenath, and Jonardun died leaving one son, the plaintiff Nundolall. The 
second son, Thacoordass, died leaving one son, the defendant Peary Mohun, 
and the third son Kasinath died leaving a son, Monohur, who subsequently died 
without issue, leaving a widow, the defendant Sreemutty Mohamoyee Dabee. 

[ 886 ] After the death of Monohur, the defendant Sreemutty Mohamoyee 
Dabee obtained a certificate enabling her to collect debts due to his estate, but 
not empowering her to negotiate any securities belonging thereto, and subse- 
quently Government securities to the value of Bs. 25,000 wejre brought into 
the Court of the District Judge of Hooghly. 

On the 8rd March 1882 the defendant Rally Doss Mullick instituted a 
suit, being suit No. 127 of 1882, in the High Court .against the defendant 
Sreemutty Mohamoyee Dabee, describing her as certificated administratrix of 
Monohur Mookerjee, seeking to recover the sum of Bs. 1,912 alleged to be the 
amount of principal and interest due on a promissory note for Es. 15,000, 


167 



I«Ii*R. 10 Cal. 237 OOPEENATH MOOKERJEE &C. V. 

alleged to have been executed by Monohur Mookerjee on the 14th November 
1879 in his favour, in renewal of a former promissory note. The defendant 
Sreernutty Mohamoyee Dabee, acting as the plaintiffs alleged, in collusion with 
the defendant Kally Doss Mullick, did not enter appearance, and on the 18th 
of May 1882 a decree was made against her. A certified copy of tiie decree 
was then transmitted to the Court of the District Judge for execution. 

On the 28th June 1883 the defendant Peary Moiiun Mookerjee instituted 
a suit, No 279 of 1883, against the defendants Kally Doss Mullick and 
Streemutty Mohamoyee Dabee, praying that it might be declared that the 
decree was a false and fraudulent one and had no binding effect so far, at all 
events, as the estate of Monoiiur Mookerjee was Qoncerned , that it might be 
set aside, and the certificated copy recalled , and also praying for an injunction 
restraining the defendant Kally Doss Mullick from taking any steps on the 
decree. The case came on for hearing on the 8th August 1883 before PKtOT, J., 
and on the 10th the defendant Peary Mohun Mookerjee was permitted, with* 
the consent of the defendants, to withdraw the suit on the terms contained in 
a petition, which stated that m consideration of the sum of Es 8,000 paid to 
him by the defendant Sreernutty Mohamoyee Dabee, lie had relinquished his 
reversionary light, to her ns far as the Government securities belonging to the 
estate of Monohur Mookerjee were concerned, so as to enable her to negotiate 
and sell the same 

The plaintiffs Gopeenatii and Nundolall then instituted the [ 227 } 
present suit against Kally Doss, Hreemuttv Mohamoyee Dabee, Peary Mohun 
Mookerjee and Aughoienath, alleging that the promissory notes were 
not made by Monohui Mookeijee, that the defendant Kally Doss Mullick was 
a person of no means , tliat the decree obtained b> linn was obtained by forged 
documents and false and perjuied testimony , and that the defendant Peary 
Mohun Mookeijee vvithdiew his suit and entered into the comiiromise, though 
he knew that the promissory notes were foiged, and that the decree in Kally 
Doss Mullick’s suit was fraudulent, because he was uncertain whether he 
would outlive the defendant Sieemutty Mohamoyeo Dabee, and thought it 
more to his advantage personally to accept the sum of Es. 8,000 as a considei- 
ation for consenting to the fraud, and allowing the defendant Sreernutty 
Mohamoyee Dabee to act as the absolute owner of the Government securities 
to the detriment of those who might be the heirs at her death. 

The plaintiffs contended that the petition of compromise, and the compro- 
mise and the decree made thereon in the suit No. 279 cf 1883, did not operate 
to establish or make good the decree m the suit No. 127 of 1882, or to enlarge 
the powers of the defendant Sreernutty Mohamoyeo Dabee in dealing with the 
Government ^ocurities , and that the compromise was contrary to the policy 
of the Hindu law and the general law of the country, and was a mere device 
for evading the piovisions of tlie Hindu law, by setting up a false and fraudu- 
lent decree , and that it could not operate as a consent of the nearest 
reversioner within the true meaning and spirit of the Hindu law. And the 
plaintiff's, who were the next reversionary heirs after the defendant Peary 
Mohun Mookerjee, also contended that then right to institute the suit as 
protectors of f/tie estate arose when the defendant Peary Mohun Mookerjee 
agreed with the defendants Kally Doss Mullick and Sreernutty Mohamoyee 
Dabee to allow the false and fraudulent decree to be established against the 
estate of which he was the first protectoi , and also agreed for a sum of money 
to assign over to the defendant Sreernutty Mohamoyee Dabee contrary to 
Hlindu law his right to protect the estate from waste, and thus disabled 
himself fixim pi otecting the estate, and became a party to the fraudson the 
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Court and on the ultimate reversioners. The plaint prayed that it might be 
declared that the decree obtained in the suit [228] No. 127 of 1882 was 
obtained by fraud, and that the same had no binding effect so far, at all 
events, as the estate was concerned , that the decree might be set aside and 
the certified copy recalled , that it might he declared that the agreement of 
compromise in respect of the suit No. 279 of 1B83, and the decree by consent 
in that suit were inoperative to establish or confirm the fiaudulent decree of 
1882, or to enlarge the powers of the defendant Sreemutty Mohamoyee Dabee 
to deal with the Government securities , for an injunction to restrain the 
defendant Kally Doss MullicJc fiom taking anv steps whatever on the decree in 
the suit No. 127 of 1882 , and for an injunction to restrain the defendant 
Sreemutty Mohamoyee DaT^ee from negotiating^* selling, or in any wise dispos- 
ing of the Government securities 

• 

The plaintiffs obtained a rule calling upon defendants Kally Doss Mullick 
and Sreemutty Mohamoyee Dabee to show cause why a writ of injunction 
should not issue against them robtiaimng the defendant Kally Doss Mullick 
from taking any steps whatsoever on the decree in suit No. 127 of 1882, and 
restraining the defendant Sreemutty Moliamoyee Dabee from negotiating, 
selling, or in any wise disposing of the Government securities 

Mr. Lill in support of the rule. 

Mr. Fitqk showed cause 

Section 44,illustiation O’), of the Specific Belief Act shows that the immediate 
reversioner, a Hindu widow, with the consent of the immediate reversioner, can 
make a good title in favour of a stranger as against more remote reversioners-^ 
Jadonioney Dabee v Sat odapi osono Mookctjcc (Boul., 1 20) The reason o^the rule 
is given in Ounqa Pershad Kur v tyumhhoonath Bui^nun (22 W. R , 393). It is 
immateiial \\hethei the conveyance is bv one or two deeds* Gccr v. 
Busqeei Hoy (14 W R , 379) [PldOT, J. — Is the lulo applicable when the 
transaction amounts to a fiaud on the inheritance*'^] There is nothing fraudu- 
lent in the transaction The reveisioner has the nglit to reliufiuish his reversion 
for w’hatever consideration he chooses He has a light to withdraw his objection, 
and wliatever terms ma> be come to between him and the wndow do not affect 
Kally Doss Mullick [229] [PictOT, J — Suppose that Peary Moliun had not 
brought the suit wdiich W’as compionnsed, could the plaintdfs have sued?] I 
apprehend not Tlie Privy Council do not say in what cases reversioners 
remote may sue, Init only throw out that there may he such cases. 

The cases of haihullubh Sen v. Omesh Chundei llooz (I L R., 5 Cal., 44) 
goes the length of deciding that even where the immediate reversioner, who 
has relinquished his right, dies befoi-e the wadow , the next reversioners have 
no rights. See also Trtlochiri Chuckcf butty v Umesh Cliunder Lahiri 
(7 C. L R.,57-l), No/odoss Boy y. Modhu Soondari Burmoma (I. L R., 5 Cal., 
732). [PiGOT, J , referred to Gann Dat v Gur Sahat (I L R , 2 AIL, 41), 
where more remote reversioneis vs^ere allowed to sue on the groynd of fraud.] 
In Ktshen Geer v. Busqcct Boy (14 W. R., 379) Markdy, J , refers to a decision 
of the Privy Council as being opposed to the rule That appears to be the 
case of Rajlakhi Delia v. Gakul Chandia Chowdhiy (3 B. L R,, P. C., 57 , 12 
W. R. P. C , 47 ; 13 Moore’s LA, 228), where their Lordships say that the 
consent of kindred must generally be understood to be all those who are not 
likel> to be interested in disputing the transaction. But they do not decide that 
all jxissible reversioners must consent. [PlGOT, J., referred to Bavi Chunder 
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^ poddar V. Hari Das Sen (I, Li. R., 9 Cal., 463), Varjimn Ttangji v. Ghelfi 
■'* (hkaldas (I. L. R., 5 Bom., 563), Sia Dasi v. Gur Sahai (I. L. R., 3 All., 362,)} 

Pigot, J. — I need nofc detail the form in which this matter now comes 
before me. It appears suflficiently from the pleadings and affidavits in the present 
case and from the pleadings in the former case from which this case springs. 

The plaintiffs seek to restrain the defendant Kally Doss from executing a 
decree of this Court in a suit brought by him against the defendant Sreemutty 
Mohamoyee Dabee on the ground that the decree in that suit was obtained 
by collusion between her and Kally Doss. 

The first point taken by the defendant is, that the plaintiffs are clothed 
with no right such as to entitle them to maintairf their suit at all, on the 
ground that the suit instituted by Peary [230] Mohun against Kally Doss and 
Sreemutty l\Ioharaoyee Dabee to set aside the decree in the before-mentioned 
suit was compromised in such a manner as entirely to bar the plaintiffs* 
rights in respect of her deceased husband, Monohur Mookerjee, inasmuch as 
the consent decree obtained in that suit amounted in effect to a disposition by 
the widow and next reversioner (to use the inaccurate but generally used phrase 
of the estate so a'k entirely to defeat the right of persons subsequent to that 
reversioner , and in support of that proposition the case of rladomoney Dabee v. 
Sarodaprosono Mookerjee (13oul , 120) and Gimga Pershad Km v, Shumbhunath 
Burmun (22 W B. , 393) and other authorities have been relied upon, I refrain 
from detailing those authorities, because deciding this matter as I now do 
before the conclusion of Mr. Pugh's address, I desire to leave it open to 
counsel in case of an appeal to relv not only on those cases, but on others 
which he may find necessaiy to refer to having regard to the opinion I have 
thrown out 

Wqfe it necessary to decide whether or not an alienation by a widow and 
next reversioner witliout the consent of subsequent reversioners is binding on 
them, I am ready to decide the negative of that pi’oposition, and as 
authority I refer to Varjivan Rangjt v Ghelji Gokaldas (I. L. R., 5 Bom., 563), 
Ooun Dat v Gur Sahai (I L. R , 2 All ,41), and Sia Dasi v. Gur Sahat (I. L. R., 

3 All., 362) in the matter of which cases, it was, as I think correctly, thrown 
out by the Court tliat the law could not be considered as settled in favour of 
the law as contended for by Mr. Pugh, I follow the Bombay case as expressly 
negativing that proposition, and it appears to me difficult to meet the argument 
suggested by Mr Mayne in his work on Hindu Law, s. 547 ; “ It must be 
remembered that where an estate is held by a female, no one has a vested 
interest in the succession. Of several persona then living, one may be the 
next heir in the sense that, if he lives, he will take at her death in preference 
to any one else then in existence. But his claim may pass away by his own 
death, or be defeated by the birth or adoption of one who would be nearer 
than himself. It certainly does seem to he common sense that the person 
who turns out to be the actual reversioner should not find his rights [ 381 ] 
signed away by the consent of one who when he consented had a pre- 
ferable title in expectation, but who in the actual event proved to have no title 
at all.” I can see no answer to that argument in justice, and I do not think 
that the authorities as they now stand would bear me out in dissenting from 
it. I am not unconscious of the deep respect to be paid to the Judge who 
decided the case of Jadomoney Dabee v. Sarodaprosono Mookerjee (Bouh, 120). 
But that case was tiecided before the expression of opinion by the Judicial 
Committee of the Privy Council in Rajlakhi Dehia v. Gaktil Chandra Chowdhry 
(3 B.L, R. P. C , 67 ; 12 W. R. P. C., 47 , 13 Moore’s I. A., 228), which is relied 
upon by SAR<HiNT, C.J., in the Bombay case, and last, but not least important* 
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in th6 ^xpressioti of doubt as to the proposition now under discussion, expressed 
by G^TH, C,J., and PlBLi^ J., in Bam Chunder Pcddarv. Han Das Sen 
(LL.B.. 9 CaL, 463 J. 

I have said that so far as necessary I decide the proposition in the nega- 
tive, but I must add that under the circumstances of this case, had I acceded 
to Mr. Pugh s proposition, which I do not, I should still continue the injunc- 
tion to the hearing. It appears to rne, for reasons I shall refer to presently, 
that it is important to the parties that the property should be preserved to 
the hearing, and that it is not contrar\ to the law of the Court under those 
circumstances to grant the injunction (His Lordship then dealt W'lth the 
facts of the case and continued ) In the face of those facts it would be an 
entire absence of the discretion of the Court to remove the iirotection which an 
injunction places over the property until the truth or falsehood of tlie grave 
charges against these two persons shall have been investigated by oral evidence. 
It appears to me that neither in law nor on facts -such as can be established 
by affidavit should I be justified in releasing the property from the injunction 
But, of course, m doing this I must not be taken as expressing any opinion as 
to the truth or falsehood of the plaintiffs’ case. 

liuio absolute 

Attorney for the plaintiffs Baboo Okhoi/ Chunder Dutt. 

.\ttorneys for the defendants Baboo P. N Pose and Baboo A T. Dhur, 

NOTES 

[CONSENT OF THE REVERSIONER' 

The question to what extent the consent of the next levcrsionor to an alienation bv a 
Hindu widow biflds the remoter lever'^Ione^s was discussed by a Full Bench of the Calcutta 
High Court m (18«4) 10 Cal . 1102 See the Notes to that cas(‘ See alstf 25 Bom. 
129 (140). 

II INTERIM INJUNCTIONS - 

See Also (1895) 22 Cal p 459 (4(»0)]. . 

[232] PKIVY COUNCIL. 

The Wth and SOth June, ISSd. 

Present : 

Lord Watson, Snt B. Peacock, Sir B. P Collier, Sir R. Cottch 
AND Sir a. Hobhouse. 

Kalikomul Mozumclar and others Defendants 

vet sns 

Uma Sunkor Moitra Plaintiffs. 

[On appeal from the High Court at Fort William in Bengal 1 

• 

Hindu law — Inheritance — Succession of adopted son on the mothe) 's sale 

An adopted son under the law prevailing in Bengal occupies, ah regards jnhentaufe, the 
same position in the famih of the adopter as a natural born son^ (except in a few iiist.inces 
defined in the Dattaka Chandrika and Dattaka Mimansa) succeeding collateraJh a*- well as 
lineally, his relations by adoption Pudnia Kutnan Debt Chotreham v The Com t of Watds 
(I. L. R., 8 Cal , 302 , S C., L. R , 8 I A , 229), referred to and followed Where a natural- 
born son, had there been one, would have been entitled to succeed a maternal unrle. as being 


6 CAL,— 21 
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b)?othdr’fi daughter's son to the latter, lieldf that an adopted son, who hid been adopted by a 
widow under her deceased husband’s authority, was entitled, inlike manner to inherit, at the 
death of the widow, from her father's brother. 

Appeal from a decree (21st June 1880) of a Full Bench of the High Court 
(I. L E., 6 Gal., 256), reversing a decree (31st May 1878) of the Officiating 
Additional Judge of the Eajshahye District, which affirmed a decree (20th 
December 1877) of the Second Subordinate Judge of Eajshahye. 

The suit out of which this appeal arose was brought for the possession of 
a share in a family estate in lands situate in the Pubna zillah, the plaintiff 
claiming to inherit in the family of a widow who had adopted him under the 
authority of her deceased husband. The widow died in 1872, before her 
mother, who lived till 1873, and who had inherited from her son in 1816, the 
share which, with additions to it, her daughter’s adopted son now claimed. 
The defendants wei'fi grandsons of the widow’s father’s brother, as showh by 
the following pedigree table *— 

[233] Shibnath Mozumbar 

dt('d nany yeafs nqo. 


Knstonfith Bhobani 
died aVxiut 1815, A D. | died Ibt Dec 1878 

Mokiind died in HiUTosoonder> Jovsunker Surma, Mothooranath (died 

1816, A. I) Infant, died April 1872, \ D pendents Ut^), original 

and unmarried died April 1843 (said defendant 4n this suit 

bv plaintiff to have adopted | 

him in February 1854) Kali Komul. 

Tarim Komul. 

• Jogendro Nath 

(the present appellants) 

Bhobani, widow of Kristonath, having inherited from Mokhund Nath, 
continued for some years joint with Kahnath, her deceased husband’s brother, 
and before the death of the latter had separated from the rest of the family. 

After Kalinath’s death his son Mothooranath, father of the present appel- 
lants, held jointly with Bhobani, these two becoming separate in 1852, and 
specifying their shares in an “ ansha patro.” 

In 1873 Bhobani died, having survived by one year her daughter Hurro- 
soonderv Debia, who had been married to Joy Sunker Surma Moitra. He died 
without issue in 1843, having given, as was alleged, the authority under which 
his widow adopted the plaintiff in or about 1852. 

In Decfniiber 1876 the plaintiff, who had received the name of Uma 
Sunker Moitra, made the present claim to the estate of which Bhobini, his 
maternal grandmother by adoption, had been in possession The plaint classi- 
fied in three schedules the properties comprised in that estate, the firs# and 
second containing what the plaintiff* alleged to have jointly belonged to Bho- 
bani and Kahnath after their separation from the rest of the family, and the 
third referring to property acquired by Bhobani and Mothooranath while 
joint. • 

The defence was that Hurrosoondery Debia had not obtained any permis- 
sion, either real or written, from her husband to adopt a son, nor had she 
adopted the plaintiff. , 

Also that by the shastras an adopted son could not inherit in the manner 
claimed. 

Issues having been fixed on these points, the Second Subordinate Judge 
of Eajshahye found that the plaintiff had been duly adopted by Hurrosoondery 
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under j^wer given to her, by her huaband. But [aS-l j he held that, by Hindu 
^ Moyee Debeah v. Bejoy Krishto Gossamee (W E F. 

xJ. adopted son did not inherit from the relatives of his adoptive 

mother. The suit was therefore dismissed. 

The plaintiff appealed to the District Judge, the defendants tiling a cross 
a|)peal against the finding of the adoption Hoth appeals were dismissed by 
the Officiating Additional Judge. 

On an appeal to the High Court, a Divisional Bench (Morris and Prin- 
SEP, JJ.) referred to a Full Bench the question of the plaintiff’s right to inherit 
in the family of his adoptive mother, citing the abovementioned Moiun 
Moyee Debeah v. Bejoy Krishto^Gossa.mee{\\ E F B. 121) as against the right 
claimed, and the case of Puddokumarce Debia v. Jugriut Kishore Acharjee 
(I. Ik. E. 5 Cal., 615) as in favour of it. 

The Judgment of the Full Bench (Garth, C J., and Jackson, Morris, 
MitteR, and Tottenham, JJ.) was delivered by Hitter, J., to the effect 
that the weight of authority supported the proposition that an adopted son 
takes, according to the Hindu law prevailing in Bengal, by .inheritance from 
the relatives of his adoptive mother The judgment of the Full Bench is 
reported in the Indian Law Eeports, 6 Cal 256. 

The decrees of the lower Courts were accordingly reversed. In leview, 
afterwards, the amount of the share m the family property allowed to the 
plaintiff* was modified, the present appeal including both decrees. 

Mr. /. Graham, Q.C., and Mr R. V, Doyne appeared for the Appellants. 

Mr. /. F, Leith, Q.C., and Mr. C. TF. Arathoon for the Eespoiident. 

For the appellants it was argued that the piesent case was not governed 
by the decision in Piuhnakiunan Debia v The Coiui of Wards. ", In the 
latter case the question had been raised whether the adopted son of the 
maternal grandfather of the deceased whose estate was in dispute had a title 
as heir nearer than the maternal grandfather s grandnephew The adopted son 
in that case [233] made his first step in tracing his title through his adopted 
father , and he was held entitled to succeed his adoptive father’s daughter’s son. 
That decision, however, must be understood ^eciindinn viaieriam, and would not 
apply where, as here, the adoptive son claimed at once t’uough his adoptive 
mother. It had not yet been held that an ado])ted son could claim through 
the adopting widow without tracing through his adoptive father The riglit 
of the adopted son to succeed in the family of his adoptive father’s widow 
might be attributed to the widow’s being regarded as a surviving pail of the 
huaband himself. To his gotra she belonged The act of the widow in adopting 
was the husband’s act, and she was only the instrument Thus it was 
that the widowr, though a minor, could adopt. See 2 Macnaghten’s Hindu 
LaWj^ chapter VI, case 5 , and the Vyavastha Darpana, 521 Wheie there 
W’ere more wives than one the adopted son became the son of all, and not of 
one wife specially. So that doubts must exist as to the right on ilie part of 
the adopted son to inherit from the widow apart from inheriting through Ins 
adoptive father. Eeference w^as made to Sutherland's Synopsis, note 20 , 
Dattaka Mimansa, sections 2 and 6 , Dattaka Chandrika, sections 3 and 5 : 
Dayabhaga, chapter X , Macnaghten’s Hindu Law^ chapter VI , J Strange H. 
Li., chapter 4, paragraph IV , II Strange H. L , appendix to chaptei 4 , Ma\ne 
H. L., and Usage, paragraphs 149 et seq., 1st edition , Giinqa Mya v Kishen 
Kishor dhowdhry (3 Sel. Eep. 128 , nevr ed 170) ; Gintqa Pet sad v Bitjessmee 

♦ I. L. R , 8 Cal. 30*2. The judgment of tho Judicial Committee in this case was given 
on 12lh November 1881. 
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Cholvdratn (S. D. A. 1859, p. 1091) , Morun Moyee Debeah v, Bejoy Knshto 
Gossamee[W. H., F B. 121) , Chinna Rama Krishva Aiyyarv. Minacht Ammal 
(7 Mad. 11. C. 245) . Teen Cowrie Chattfnrjee v Dinonath Banerjec (3 W. R. 49) ; 
Puddokumaree Debia v. Jnggut Kishor Acharjee (I. L. R 5 Cal , 617). 

Their Lordships’ Judgment was delivered by 

Sir R. Couch. — This suit was brought by the respondent against tlfe 
appellant to recover ceitam property which he claimed [236] as an adopted 
son. The former owner of the property was Kristonath, who died in 1815, 
leaving a widow, Bhobani, and a son who died in the following year unmar- 
ried and a daughter Hurrosoondery who was married to Joy Sunker Surma, 
and died in April 1872 Bhobahi died on the 1st of December 1873, and the 
respondent claimed to be entitled to the property on hei death, as having been 
adopted by Hurrosoondei y, with the peirnission of her husband, who died in 
1843. The appellants are the sons of Mothooranath, the original defendant, 
who died pending the suit He was the nephew of Kristonath, and took posses- 
sion of the property on the death of Bhobani 

It was satisfactorily proved that Hurrosoonder> adopted the respondent 
and performed the requisite ceremonies in 1854, having previously adopted a 
son, who died m October 1850, and the questions in this appeal are : — 

(1) Wliether Hurrosoondery had the permission from her husband to 
adopt, whicii IS requiied b> the law of Bengal , and 

(2) Whether the respondent, as an adopted son, can succeed to the 
property in suit 

The Subordinate eluclge held that an authenticated copy of a written 
permission, purporting to be executed by Jo> Sunker, empowenng Hunosoon- 
dery to a^fopt three sons m succession, was admissible m evidence The Appellate 
Court held that it was not admissible, as there was no evidence that a search 
was made for the original It is not necessary to decide which is right, as 
their Loidships are of opinion that there is sufticient e\idence of the permission 
without the copy A hebanama, or deed ol gift, executed by Joy Sunker in 
favour of Hurrosoondery contains a statement that he had executed in her 
favour a deed of permission to adopt. In the deed by which the first adopted 
son was given in adoption by his mother to Hurrosoondaiy there is this 
passage — “ Your husliand, Joy Sunker Moitra, being without issue, gave you 
during his lifetime permission to adopt a son, and has since died.” This deed 
is witnessed by Mothooranath. And in his deposition taken in the suit he 
admits that “ the respondent was treated and acted as a son to Hurrosoondei'y, 
calling her mother, and Bhobani grandmother, and Mothooranath himself 
‘mama’ or mateinal [237] uncle, and he answered accordingly,” There is, 
therefore, no ground for setting aside the findings of the lower Courts that 
there was a valid adoption. , 

As to the second question, their Lordships have held in Padma Kimian 
Debia v. The Court of \Va)ds (L R., 8 L. A., 229 . I. Jj. R., 8 Cal. 302), that an 
adopted son succeeds not only lineally, but collaterally, to the inheritance of 
his relatives by^adoption In that case the claimant was the adopted son of 
the maternal grandfather of the deceased, and it was argued for the appellant 
that it was distinguishable from this case. But their Lordshij^s laid down 
that an adopted ison occupies the same position in the family of the adopter as 
a natural-born son, except in a few instances, which are accurately defined 
both in the Dattaka Chandrika and Dattaka Mimansa. That this is the Hindu 
law is shown by the careful examination of the authorities by the learned 
Native Judge whu delivered the judgment of the Full Bench of the High Court, 
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which is the subject of this appeal. The respondent claims to succeed as 
being the daughter’s son, and consequently the heir of his maternal uncle at 
the death of the widow, which lie would be if he were a natural-born son , 
and as an adopted son he is in the same ])osition. This is clear from the 
Dattaka Mimansa, s. 6, p. 50, where it is said “ The forefathers of the 
adoptive mother only are also the niaternal-grandsiies of sons given and the 
rest, for the rule regarding paternal is equally applicable to maternal grand- 
sires (of adopted sons).” Their Lordships are, therefore, of opinion that the 
decree of the High Court in favour of the respondent is light, and they will 
humbly advise Her Majesty that it should he aflirmed, and this appeal dis- 
missed, and the appellant will pay the costs of^ it ^ 

Appeal dismissed n 

j^olicitors for the appellants Messrs Wrentmore and Siutnhoc. 

Solicitor for the respondent . Mr. T L Wthon. 

NOTES 

[I. EFFECT OF ADOPTION, AS REGARDS STATUS IN THE ADOPTER FAMILY- 

The adopted son is, in all respevts like a n.itni.il son oxccjit bo the extent dciinod in the 
texts 10 Cal allirining C Cal 250 , 8C.il. 302 Thus, ho c.iii succeed as the daughter’s 
son (9 Cal 70) , as the sister’s sou (10 Cal 232) , t ol/ateialhj as bandliu 17 Cal 518 , lineally 
as a sakuhja or samanodakn (6 Cal ‘289) 

The grandson by an adopted son is a grandson equally with the giaudsons b\ a legitimate 
son, though the extent of his share relatively to them nun diller —(1005) 1 C L J 388 
(400) 

On account of this identity between the natural born son and the adopted son, ii daughter, 
having adopted a son, ma\ bo entitled to taki a bequest limited to ‘ danqhteis irifh so 7 is ’ — 
(1906) 33 Cal 047 10 C W N 605 , 3 C L J 602. The infonoritv of shares of the 

adoiited sou does not obtain as against other (ollati'ial heirs —(1881) 0 C L R 370 , 8 C 
Ij R 67 Having regard to the fact of oiilv one man succeeding to .in iiiipartijilc estate, 
.tnd to the fact that an .idopted son is but the snbsfitute for an .lurasa son and occupies an 
inferior position rclativelv to him, the Madr.is High Court iiphidd the claims of the legitimate 
sou born after the adoption, to sue coed to an impartible estate subject to the law ol nrimocc- 
niture — 17 Mad 4‘2'2 

II. THE AUTHORITY OF THE DATTAKA CHANDRIKA AND THE DATTAKA MIMAMSA 

This point was luHv discussed in (1895) 17 \11 ‘291 but the judgment of the inaiority was 
reversed in 21 All. 412 P.C] 


[238] PRIVY COUNCIL. 

'Phe loth and lltli July, 

Present 

Sir B. Peacock, Sir R, P, Collier, Sir R. Cot:cii, and Sir A Hobhouse. 

Najbau Bibi Defendant 

vetsas 

Chand Bibi Plamtilf. 

lOn appeal trom the Court of the Commissionoi of the 
Sitapur Division of Oudh.] • 

Grant — Construction of gift — liesiimpiion — Tribal custom — Evidence oj 

intention. 

In view of the circuin stances under which an oral lease of villages at a favour.ible rate of 
rent and of indefinito duration, was made by the proprietor, a taliikdar, in favour of her 
daughter, it was held not to be a lease for life, but to bo resumable at the lessor’s pleasure. 
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Tlio parties belonged to a tribe (Ahbanj, appearing to be Mahomedan, but in regard to 
inheritance and inainteniiiice, having customs of its own, which permitted the resumption. 

There was no evidence of the lessor’s intention contemporaneous with the making of the 
lease , but her will executed within two years after and m:ide known to the Government to 
show the future succession to the taluk, contained a bequest of the same villager to the lessee, 
with express reservation of power to alter this disposition. Held, that this was evidence 
bearing on the question of intention. 

Appeal from a decree (26fch March 1879) of the Commissioner of the Sitapur 
Division of Oudh, confirming a decree (30th July 1878) of the Settlement 
Officer of Kheri. ^ 

The plain tilf in the suit put of which this appeal arose sued in the 
Settlement Court of the Kheri District, claiming as proprietor to recover posses- 
sion of four villages from the defendant, stating that in the Fasli year JL267 
(A, D. 1859*60), she had temporarily leased the villages in dispute to the 
defendant, her daughter, a widow then without means, on favourable terms for 
her support , but had afterwards cancelled that lease. 

For the defence the right of the plaintiff to resume was denied, and a 
title to these villages founded on a division of the family estate made by the 
defendant’s brotlier, Asmatulla Khan, since deceased, was alleged. It was 
also contended that the plaintiff had become, constructively, a trustee of these 
villages for tlie defendant, the lattei having been induced by her to consent to 
the settlement being made with her in A. D. 1858, corresponding to 1266 Fasli. 

The plaintiff obtained a decree in the Settlement Court, which [239] 
was confirmed by the Commissioner on appeal, the following statement of the 
facts being given in bis judgment — 

“ Madar Buksli was the talukdar of Kotwara, Mussamut Chand Bibi (the 
plaintifti^was his wife, and Mussamut Najban Bibi (the defendant) was their 
daughter. Madar Buksh died about the time of the annexation of Oudh, and 
if after that event, too soon for the summary settlement to have been made 
with him. His eldest son having died before his father, the first summary 
settlement was made with the second son Asmatulla Khan who was killed 
during the mutiny in 1265 Fasli In consequence, the second summary settle- 
ment, that of 1266 Fasli, was made with the plaintiff'. Her name is in the 
general list of talukdars prepared under Act I of 1869, and in the subordinate 
list No. II, which declares the taluka to descend one and undivided. The 
defendant married one Karamatulla Khan who died in 1265 Fash, and after 
his death she lived with her late husband’s family up to 1267 Fasli, when find- 
ing that her husband’s brotheis sought to deprive her of her husband’s share of 
the common nropertv, she went to live with her mother at Kotwara. Since 
1267 Fasli, the defendant has been in possession of the four villages forming 
the subject of this suit. In 1269 Fasli, in consequence of a circular issued 
by the Deputy Commissioner under the orders of the Local Government, 
the plaintiff' made a will, in which she bequeathed the said villages to defendant. 
She did not specify in the will whether they were to be defendant’s for life or 
for ever, but she directed the defendant was to pay whatever Government 
revenue mighty be assessed on the villages to the talukdar in Avhose kabuliat 
they were to remain. In this will the plaintiff reserved the right to revoke it 
or to alter it at her pleasure This will was duly registered. In the year 
1285 Fasli, however, the plaintiff had become displeased with her daughter, 
the defendant, and she executed a codicil to the will in which she revoked the 
grant of the four villages in defendant’s favour.” 

The Oommissioner also found, in concurrence with the Settlement Officer, 
that there was no evidence showing that the defendant had obtained posses- 
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sion of the four villages in dispute upon a division h> Asraatulla Khan, or 
before 1267 Fasli, or had any title to them independently of the lease. He 
confirraed the find-[240]ing that the parties were of the tribe of Ahban Thakurs 
according to whose customs, they being an old Hindu clan, the mother was 
not bound to provide maintenance for her daughter. 

Mr. J. D Mayne and Mr. Theodore Thomas^ for the Appellant, argued 
that, there being no evidence of the terms of the lease, the presumption was 
that it was for the life of the lessee. The alleged special customs had no 
application to the rights of the parties. The case did not fall within s. 52 of 
Act XVII of 1876 (The Oudh Land-revenue Act, 1876), ' which^also provided in 
s. 53 a special procedure ; nor could the right to resume be claimed under any 
other law. % 

Mr. R V. Doyne for the respondent was not called upon. 

Their Lordships’ Judgment was delivered by 

Sir A; Hobhouse.- -The single question in this appeal is whether a lease 
or gift made orally, and for indefinite duration, by one of the parties to the 
other, is a lease for life, or a lease or gift resumable either at the pleasure of 
the lessor or upon notice. 

With respect to any difference between resumption at will and resump- 
tion upon notice no question has been raised, and it would seem, from the 
state of the pleadings, that no question could be raised , because in the plaint 
it is stated that the defendant, who is the lessee, was informed by the lessor 
of her intention to cancel the lease, and that she resisted the action, and no 
issue IS taken upon that statement. 

The parties stand in the relation of mother and daughter, and the cir- 
cumstances under wliich the gift was made are these . The mother is the 
talukdar of a taluk containing a number of villages The daughter married and 
became a widow. For some time she lived with her husband's family. She 
then quarrelled with them, and it would seem that they deprived her of her 
share of the husband’s property, upon wjiich she came to her mother in destitute 
circumstances, and her mother gave her the property in question by way of 
maintenance. The parties belong to the tribe of the Ahbans, who appear to 
be Mahomedans, but with several customs of their owm , and it would seem 
that their law^ of inheritance and their law of maintenance is a tribal law. 

[24!] Now, in the first place, it is to be observed that the mother, the 
plaintiff below, is only seeking to resume that which is a porcion of her taluk. 
Pnmd faice she has a right to do that, and it is incumbent upon the person 
who is resisting the resumption to show a good title against the talukdar. The 
question is whether the defendant, who sets up this gift or lease, has shown 
such a title. 

^ There was a great deal of evidence given in the Court below as to the 
customs of the Ahbans. The evidence principally related to the custom of 
inheritance, because the defendant set up a title either by inlieritance, or by 
the law of sucpession mixed up ’^ith the allegation of a will in her favour. 
Those issues have been found against her in the Courts below, and there is no 
dispute about them now. But besides the evidence of the custonts which relate 
to inheritance or succession, several witnesses have said that where a gift is 
made by way of maintenance it is a gift resumable by the grantor. It appears 
to their Lordships that both Courts have found in favojir of that evidence. 
Tbor© is none the other way. The only witness who speaks as to the non- 

• Relating to the liability to resumption of rent free grants, and grants at favourable 
rates of rent. 


167 



IX.B. 10 Gal. 2f 2 najban bibi v, ohand bibi [1883] 


resuinabilitv of such grants, speaks of grants made to a daughter of the family by 
way of dowry and upon marriage. Both the Courts below, as their Lordships 
read the judgments, have found in favour of the power of resumption. The 
Settlement Officer say?, speaking of the gift to the defendant. “It is shown 
to be now, and was so from the first, a lease to her for her maintenance, and 
therefoi'e resuiiiable at the pleasure of the proprietor of the estate." That is in 
accordance with the evidence , and then Lordships read that, not as a conclu- 
sion of law found by the Judge himselt, hut as his interpretation of the 
evidence The Commissioner says this First Jie finds that, according to the 
custom of the Ahhans, the defendant would have no right to maintenance 
from her mother. Pie then adds “ Defendant has therefore no claim, eitlier by 
custom or by special necessity, to the continuance, ojj^this grant, which it appears 
to me cannot be regarded as anything but a compassionate allowance for her 
maintenance, granted by her motiier under peculiar circumstances, whiclf now 
no longer exist " Then Jie goes on to say that if it liad hoeri made m money 
there could be no doubt [242] that it could have been stopped, and it cannot 
make any difference that tlie mother had followed the common custom of giving 
a beneficial intprest in land instead of an allowance in money. He furthei 
shows that the old native custom always recognized a right of resumption on 
the part of the talukdar even m cases of maintenance proper, though he says 
it was exercised witli a great deal of discretion in a gradual and merciful way, 
so that the whole of the resumption did not fall upon a single generation. But, 
he argues, if the right of resumption existed in cases wliere there was a right to 
maintenance, much more would it exist m such a case as tins, where there is 
no right to maintenance at all 

Theieforo both Courts have found that by the tribal custom the right to 
resumption exists, and it appears to their Lordships that such is the fair effect 
ot the tiVidence on the suhiect. 

Then there is another piece of evidence which is not without bearing upon 
the plaintiff’s right to resume. In answer to the circular sent out by the 
Government talukdars, desiring to know who were their successors, the plain- 
tiff followed the not uncommon course of making what was called a will by 
way of pointing out to the Government who the successor was. In that will 
she appoints as her general successor her grandson, Raza Hussain , but she 
states that “ those entitled to any rights will continue to enjoy those respective 
rights in accoi dance with the details recorded heiein ’’ Then she goes on to 
sav . “ Until I die 1 have the right of revoking and confirming, and of decreas 

mg and increasing and of altering." So that, although she states that certain 
persons have lights, slie at the same moment asserts her own right of altering 
those dispo.sit;uns if she pleases. Now among those rights are four villages to 
be held by the defendant, and it is stated again that “ these four villages will 
remain with the defendant with the Government jumma upon them," and so 
forth. There we have stated on the face of a formal document, put m for the 
purpose of informing the Government of the state of this taluk, that thetaluk- 
dar then claimed the entire right of altering the disposition of these very four 
villages 

[243] Such evidence is by no means conclusive, and under some circum- 
stances it might be worthless or oven inadmissible. But in this case we have 
absoluteh no evidence of the intention of the donor, which is contemporaneous 
with the gift. The ’^ill was made within two years, at the longest, after the 
gift, and many years before the events which led to its revocation. Under 
such circumstances a formal declaration by the donor as to the positions of 
herself and the donee with reference to the gift ought not to be disregarded. 
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In the year 1876 the plaintiff made what is called a codicil to her will, 
and thereby revoked the gift to her daughter. 

At that time the circumstances in which her daughter was, had very much 
altered for the better, and the relations between the mother and the daughter 
had altered too, but for the worse. We have, however, no concern with the 
reasons given by the mother for altering her dispositions. The fact is that she 
claimed the full right of altering them, and she has chosen to do so Having 
altered them, she brought this action for possession, and it has been decided 
that she has the power of resumption For the reasons above given their 
Lordships entirely agree with the decision of the Courts below. 

Something has been ,said as to the etfect-of s. 52 of Act XVII of 1876, 
the Oudh Revenue Act, ’* but it does not appear to have been the ground of 
the decision in the Courts below, nor to have been much discussed, and their 
Lordships express no opinion about it. 

The result is that the appeal should bo dismissed with costs , and their 
Lordships will humbly advise Her Majesty to that effect 

Appeal dismissed 

Solicitors for the Appellant Messrs Barrow and Jiogers 

Solicitor for the Respondent Mr T L W'daon 


[244] APPELLATE CIVIL. 


The 2Srd Novemhej, 1883 
Present 

Sir Richard Garth, Kt., Chief Justice, and 
Mr Justice Maclean. 


Rajanikanth Biswas and others Defendants 

VPISUS 

Ram Nath Neogv and others Plaintiffs. ' 

Sale in execution of decree — Share in joint f amt I y property — Family dwellmq- 
home — Service rents — Bight of purchaser 

Whoro the interest of one of several joint tenants in a family dwelhng-housp and in 
certain lands lot out on service tenure, is sold iii execution, the purchaser is entiLlod to joint 
possession of the dwelling-house with the other !>harcholders and also to a right to share in 
the service rents. 

Kotvar Bijo% Kesal Boy y. Samasundari (B L. R Sup Vol 172, 2 W R Mis., ‘30) 
commented on 

The plaintiffs on the 17th July 1867 purchased at an execution sale 1 anna 
3 gundas 2 cowries 2 krants in a certain taluka belonging to the Biswas 
family ; and on the 17th Srabun 1275 they took symbolical possession througli 
the Court, but on attempting to take actual possession of a# part of their 
purchase, they were obstructed and prevented by the defendants (the judgment- 
debtors) from so doing On part of the land so purchased, the family dwelling- 
ho use o f the defendants was situate , another part of the , land claimed was let 

* Appeals from Appellate Decrees Nos 733, 734, 738 and 739 of 1882, against the decree 
of Baboo Parbuti Kumar Mittor, Extra ^Subordinate Judge of Mvmensing, dated the 6th 
February 1882, modifying the decree of Baboo Tara Prosonno Gho.se, the Second Munsiff of 
Attiah, dated the 22nd April 1860 
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out on lease to certain tenants on service tenures. In three other suits the 
plaintiffs claimed possession of Certain tenanted land and of lands which the 
tenant had relinquished, and on which one of the defendants had built a house. 
The plaintiffs, therefore, on the 12th July 1879, brought these suits against the 
defendants (the ludgment -debtors and the rest of the Biswas family and the 
trespasser) to recover Ichas possession of the properties, praying for their share 
in the family dwelling-house and for a share in the rents in the tenanted 
properties, and for wasiiat. The defendants pleaded limitation, and stated 
that some of the lands [246] claimed did not belong to the taluk claimed. 
Tlie suits were heard together. 

The Munsiff found that the suits were not barred, and that the plaintiffs 
were entitled to the properties sued for, but held that they were not entitled to 
khas possession, and gave them a share m the lental of the family dweUing- 
house and in the other lands in dispute, leaving the amount of wasilat to be 
ascertained in execution of the decree. The defendants appealed, and the 
plaintiffs Virought a cross-appeal as to the question of khas possession to the 
Subordinate Judge 

The Subord^nate Judge dismissed the defendants’ appeal, and decided that 
the plaintiffs were entitled to khas possession, and were entitled to joint 
possession with the Biswas family in the fannl\ dwelling-house, and to a 
declaration of their rights to receive rents of the pioperties claimed 

The defendants appealed to the High Court. 

Baboo Kishon Mohnn Eoy lor the Appellants 

Baboo St math Dasnand Baboo Bussunf Cooma? Bose tor the Respondents 

The Judgment of the Court (Garth, C.J., and Maclean, J.) was 
delivered by 

Gal^th, C.J. — These are four cases, in wdiich somewhat similar claims were 
made by the plaintiffs. ^ 

At an auction sale in execution, the plaintiffs purchased the right, title and 
interest of the defendants Nos 1 and 2, who are members of the Biswas 
family,* in certain property, winch those defendants were jointly entitled to, 
and in possession of, wuth the other Biswas defendants , and amongst other 
lands, which were included m the purchase, w’as the right, title and interest of 
the defendants 1 and 2 m the joint family dwelling-house. 

Other portions of the family property consisted of lands let out to tenants, 
wrhilst others again were held by one or two of the Biswas defendants m rather 
a peculiar way, which I shall presently explain 

At pr^^ent we will deal with one of the cases only (No. 738), which relates 
to the joint ijunily dwelling-house, and to one or [246] two plots of land which 
were held by tenants of the family on service tenure. 

The Munsiff held that the plaintiffs were not entitled to be put into joint 
possession of the dwelling-house wdth the rest of the Biswas family, but only 
to receive what would be a fair rent for the interest which they had bought in it. 

The Subordinate Judge thought otherwise. He decreed that the plaintiffs 
were entitled to be put into joint possession with the other Biswas defendants 
of the family dwelling-house, and also that the plaintiffs were entitled to receive 
their share of the service rents of the other plots. 

It has been contended before us that the Subordinate Judge was wrong, 
and that when the interest of one of several joint tenants in a family dwelling- 
house is sold in execution, the purchaser is not entitled, as a matter of law 
to joint possession of the dwelling-house with the other shareholders. 
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We know of no la\v which justifies this contention. We find, on the 
contrary, that, in order to obviate the inconvenience which would arise from 
strangers being thus introduced into a joint family dwelling- house, the Code of 
Civil Procedure (se^ s. SIO"*") gives the other shareholders under such circum- 
stances a right of pre-emption of the property. 

If the other shareholders do not choose to avail themselves of this light, 
the law must take its course, and the purchaser has the same right of joint 
possession as the shareholder whose property he buys. 

This is what the Subordinate Judge has dopided , and w^e think lie is right. 


We have been referred to a Pull Bench decision upon this point— 

Btjoi Kesal Boy v. Samasundari (B. L E Sup. Vol 172 ; 2 W. E. Mis , 30) —in 
which the Judges appear to have diff ered in opinion, and Mr Justice Kemp took 
a somewhat peculiar view of the law The rest of the Judges seemed to tliink 
that a purchaser under such circumstances was entitled to possession of the 
interest which he bought , but that an Araeen might be directed in the execu- 
tion proceedings to make a partition between the purchaser and the other joint 
share- C24i7] holders But, so far as we are aware, there is no provision in the 
present case, w'hich would justify the Court in ordering such a partition 

Then, with regard to the other plots, it is said that the Subordinate Judge 
was wrong, because the rents of those plots were in the nature of service rents. 
But whether they were or no, we think that the plaintiffs w^ere entitled to 
their share of them. If the plaintiffs weie entitled to joint possession of the 
family dwelling-house with tlie otheis, it may be that tbe services to be 
rendered by way of rent would be quite as beneficial to them as to tffe other 
shareholders 

Then, as regards appeals Nos 733 and 734, tbe state of things was this . 
that in one of those cases some seven years ago, and in the other, some thioe oi 
four >eais ago, the i\ots had relinquished possession of a portion of the joint 
property, and one of the defendants had wrongfully (so far as apjiears) taken 
possession of that property, and had been in possession ever since. The plain- 
tiffs' prayer being that they should be restored to possession of tliose properties 
conjointly with the Biswas defendants, the Subordinate Judge has given them 
a decree to that effect , we see no reason to dissent fioni that decree 

With regard to the last case. No 739, it differs from the two last in this 
resiiect-: that there tlie ryots had also relinquished a portion of the joint pro- 
perty, and one of the Biswas defendants had built a house upon it, in whicli 
he was living, and tlie order which had been made by tJie Subordinate Judge 
is, that the plaintiffs should be entitled to a reasonable rent for their share ol 
the plot upon which the house was built They would certainly either be 
entitled to that rent, or else to joint possession of the land on which the liouse 
is built ; and probably the order which the Subordinate Judge has made is 
more favourable to the other defendants than it ought to be At any late, as a 


*[Sec 310 —When the 

Co-sharer of share of 
undivided estate sold in 
execution to have. *pro- 
ferenco in bidding. 3 


property sold in execution of a decree is a share of undmded 
immoveable property, and two or mor<f persons, of whom mie is 
a co-sharer, respectively advance the same sum at »iii\ bidding 
at such sale, such bidding shall bee deemed to bo the bidding 
of the co-sharer.] 
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tDCLtt6r of equity and fairness, we think that those defendants have no reason to 
complain of the decision of the Subordinate Judge. 

All four appeals, therefore, will be dismissed with costs. 

Appeals dismissed. 


NOTES 

[The C P. C 1908 O ‘21 i 35 contains a, now provision iii Kiib-cUuse (2) whereby “when 
a decree is for the joint posscs-.ion of immoveablo property such possession shall be delivered 
by affixing a cop\ of the warrant in some conspicuous place on the property and proclaiming 
by beat of drum, or other customary, mode, at some convenient place, the substance of the 
decree.] 


f,248] APPELLATE CIVIL. 


. The 7th December, 1883. 

Present • 

Sir Richard Garth,* Kt. Chief Justice, and 
Mr. Justice McDoneel. 


Akhil Chandia Chowdhry Plaintiff 

veisus 

Nayu and others Defendants, 


Evidence- ■ J nmma-wa^il-baki papers — liujht 0/ witness preparing thein 
to refresh his memonj from them. 

Juvima-uasxUbaki papers are not admissible as independent evidence of the amount of 
rent mentioned therein , but it is perfectly light that a pci son who has prepared such jumuia- 
wasil-baki papeis f'U receiMiig payment of the rents, should refresh his memory from such 
papers when gmng evidence as to the amount of rent pavable 

This wms a suit for arrears of rent brought by the plaintiff against the defen- 
dants The plaintiff contended that the annual rental was Rs. 31-8-0, whilst 
the defendant contended that it was Rs 25-13-0 only. 

The Munsiff gave the plaintiff a decree slightly in modification of the 
amount cUjnod. 

The defendants appealed to the Subordinate Judge, who found that witness 
No, 1 on the plaintiffs side could not speak with certainty as to the amount 
of rent received by him for the plaintiff, in former years, without referring to 
]iimma-xoaHiUbaki papers which had been written out by him at the time of 
receiving rent, and held that no weight could be attached to the evidence 
of this witness, as snmma-wasil-bah papers were not independent evidence 
of themselves, and the witness himself could not speak with certainty. He, 
therefore, modified the decree of the Munsiff, and gave the plaintiff a decree at 
the rate which the defendants had stated was the proper rate. 

* Appeal from Appellate Deeroe No. 793 of 1882, against the order of Baboo Raj Chunder 
Sannyal, Subordinate Judge of Chittagong, dated the 21st February 1882, modifying the 
decree of Baboo Nittogopal Sircar, Officiating Munsiff of Satkania, dated the 22nd 
January 1881 
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The plainfcifif appealed to the High Court. 

Baboo Auhil Ghunder Sen for the zVppellart. 

Baboo Snnath Banerjee for the Respondents 

The Judgment of the Court (Garth. C.J., and McDonell, J.) was 
delivered by 

[249] Garth) C.J. — We regret very much that we find it necessary to 
remand this case, but we do so, because we are led to believe, from what the 
Subordinate Judge himself says, that he has made a mistake m applying tlie 
rules which have been laid down by this Court with reference to the use of 
jumma-wasil-baki papers. 

There were two questions in the case . first, with regard to the rate of rent 
which the defendants had to pay , and, secondly, with regard to the appropria- 
tion of the payments. 

We need not say anything as ti the latter point, because we think that 
the Subordinate Judge was substantially right in the way in which he appro- 
priated the payments. 

But with regard to the first point, the Subordinate JuUge says that he 
cannot believe the first witness wlio is called for the plaintiffs, because he is 
unable to sav what is tlie amount of rent^ which he realized from the defendant 
in the year 1241, without referring to the jumrna-vmsil-baki papers. 

Now we have had the evidence of this witness read, and it appears that 
he prepared the jumma-wasil-haki papeis and collected the rents himself, and 
yet the Subordinate Judge thinks tliat he had no right to refer to the papers, 
to see how much he collected from the defendants. 

Of course, if lie collected the rents, and put down the amounts collected 
in these papers, he had a perfect right, in giving his evidence, to refer to the 
papers to refresh his memory as to the amount of the rent which he received. 
It must be almost impossible for any tahsildar, employed to collect rent in this 
way, to say what amount of lent he received m each year from a large number 
of tenants, unless he refers to his books, and theiefore to disbelieve a man, 
because he is obliged to refer to his papers, is obviously wrong. Upon this 
ground alone we think it right to send the case back for le-tiial 

Of course, the credibility of the witnesses is a question for the Subor- 
dinate Judge , and if he had disbelieved this witness or any other for a sufficient 
reason, we could not have interfered. 

But as on the one hand wo are bound to see that no improper use is made 
of these wasil-baki papers, so on the other we are bound to see that witnesses 
are allowed to make a proper use of them 

[250] We, therefore, send the case back for re-trial upon this ground only. 

The Subordinate Judge is no doubt perfectly right in saying thatjMwma- 

wastl’baki papers are not admissible as independent evidence taken by them- 
selves, but when a witness is called, and he refreshes his memory from them, 
that is not independent evidence , and to use such papers for such a purpose 
is perfectly legitimate. • 

The costs of this appeal will abide the event. « 

Ca^e remanded. 


NOTES. 

[Soe 11 Cal. 407 at 409 to a similar effect.] 
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i;id*c<a. aso] 

APPELLATE CIVIL. 

The 18th December, 1883. 

Pbksent : 

Rib Bichahd Gakth, Knight, Chief Justice, and Mr. Justice 

0*Kinealy. 


Chundei Nath Boy and others Defendants 

versts 

Bhoyrub Chundei* Surma Boy Plaintiff.' 


Eegistration Act, 1877, s. 48 — Oral agreement of sale —Subsequent sale to third 
part'n — Notice of prior agreement — Rights of purchaser, 

Notwithsttinding the provisions, of s 48 of the Registration Act, a part} who purchases, 
even under a registered deed of sale, with notice of a pnoi agreement for sale of the same 
property, will not bo allowed to letain the property as against the person claiming under the 
prior agreement 

Solano V. hala Liam Lai (7 C* L R., 481) followed ; Fmluddeen Khan v. Fakir 
Mohained Khan (I L R , 5 Cal , 336 , 4 C L R., 257) distinguished. 

On the 5th Aughran 1287 (29th November 1880) the defendants Nos. 1, 
2 and 3 verbally agreed with the plaintiff to sell him a five-anna share in 
certain j^roporties for Bs 95, and received Rs. 10 as earnest money on the 
bargain. A few days subsequent to this agreement the defendant No. 1 wrote 
out a contiact of sale, and the plaintiff tendered the balance of the considera- 
tion money. The defendants, however, refused to receive the money’ and sign 
the contract on sundry pretences, and eventually, on the 13th Aughran 1287 
(7th December 1880) sold the property to defendant No. 4 (who was aware of 
the agreement made with the plaintiff) under a registered deed of sale. 

[331] The plaintiff, therefore, brought this suit against tlie four defendants 
for specific performance of their oral agreement. 

The defendants Nos, 1, 2 and 3 contended that no bainama had been made 
with the plaintiff, and that there was no agreement to be enforced, and denied 
the advance of Rs 10. Defendant No. 4 set up his registered deed of sale. 

The Muijoit* found that the defendants Nos. 1, 2 and 3 had entered into a 
legal oral contract with the plaintiff, and had received Bs. 10 as earnest money 
thereon, and set aside the kobala made between the defendants Nos 1, 2, 3 and 
4 and directed the defendants Nos 1, 2 and 3 to execute their contract with the 
plaintiff. 

The defendants appealed to the Subordinate Judge, who agreed with the 
finding of the Munsif and dismissed the appeal. 

The defendants appealed to the High Court. 


* Appeal from Appellate Decree No. H74 of 188*2 against the decree of Baboo Nobin 
Ohtmder Gaugooly, First Subordinate Judge of Dacca, dated the 6th April 1882, affirming 
the decree of Baboo Krishno Behari Mookerjee, First Munsif of Maiiickgunge, dated the 25th 
August 1881. 
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Baboo Bash Behari Ghose for the Appellants. 

Baboo Gtiru Dass Banerjp.e for the Bespondent. 

The Jud'gment of the Court (Garth, C.J., and 0*Kinealy, J.) was 
delivered by 

Garth, C,J. — We think that this appeal should be dismissed. 

The plaintiff brought this suit for specific ^lerforrnance of an oral agiee- 
ment for the purchase of the property, and it was decided by the Court below 
that he was entitled to a decree as against the defendant No 4, who with full 
notice of the agreement, has subsequently bought the property from the other 
defendants, and had registered his purchase deed. 

It IS contended by the appellant that this decision was wrong. But we 
find that the very point has been considered by Justices Mitter and MacleaN 
in the case of Solano v. Lala Bam Lai (7 C. L. R., 481) and decided against the 
appellant's view. 

Those learned Judges founded their decision upon the general doctrine of 
equity, which had been previously acted upon in several cases in this Court, 
and which has been always recognized in England , that notwithstanding the 
provisions of the Registration Act, a party who purchases, even under a regis- 
tered deed, [2S2] with notice of a prior agreement for sale, shall not be 
allowed to retain the property as against the jierson claiming under the prior 
agreement. 

It has been argued that Mr Justice PONTIPEX, in the case of Fuzludeen 
Khan v. Fakir Mohamed Khan (I. L R , 5 Cal., 336 ; 4 C L. R., 257) has 
expressed an opinion adverse to that adopted by Justices MiTTER and MaclEAN. 
But it will be found that the equitable doctrine upon which those learned 
Judges acted did not apply to tlie last-mentioned case at all. 

It is true that in the course of his judgment Mr Justice PONTIFIEX used 
some expressions which might be construed in favoui of the appellant's argu- 
ment, but those expressions were not material for the purposes of the case, 
because both he and I distinctly decided that no notice was proved. 

The very principle, therefore, upon which Mr. Justice Mitter's judgment 
proceeds was inapplicable to the case decided by Mr. Justice PONIIFEX and 
myself. 

It appears also that Mr. Justice MiTTER’S view is supported by a decision 
of the Bombay Court — Panha Khamaji v Fatta Upajv (12 Bom H. C , 179). 

The appeal will be dismissed with costs. 

Appeal dismissed. 


NOTES. 

[SALE— REGISTERED PURCHASER WITH NOTICE OF PRIOR SALE— 

This case was followed in (1885) 9 Mad. 119 (124) , (1590) 18 Mad , 824 (830) ; (1907) 4 
L. B. R. 26 (27) ; also 6 L. B R , 184 ] 
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[local, 232] 

ORIGINAL CIVIL. 

The ^3rd May, 1883. 

Present . 

Mr. Justice Pigot. 

Johur MulJ Khoorba 
vet^sus 

Tararlkisto Deb and others. ‘ 

Sale in execution of decree — Certificate of purchase by Eegistrar — ‘ 
Conveyance — Suit for partition — Declaration of right 
^ to share — Rules of Court, 415. 431. 

The position of a puichaser at a sale ni execution of a decree of the High Court after 
he ha^' obtained a certificate from the Registrar under Rule 415 of the Rules of Court, is that 
of a person clothed with a right to a conveyance in vi'rcue of a contract , he does not hold, save 
as regards the parties to the contract of sale, the position of an owner. When the sale is 
oonhrmed the purchaser is entitled to couvovance, and until he obtains a conveyance the 
property in the estate purchased does not, having regard to Rule 431, pass to him so as to 
give him rights as against parties not bound by the decree under which the sale took place All 
that passes to him as [238] against the defendant in that suit is an equitable estate and a right 
to a convovance of the property And, therefore, as the estate m the property purchased 
has not passed, the purchaser is not entitled to maintain a suit for partition In such a suit 
ho could not on partition give a good conveyance to the parties interested in the estate, nor 
would he*be entitled to a declaration of his share in the property. 

This was a suit for a declaration of the plaintiff’s right to certain property sold 
by the Court under a decree, and for partition. 

The plaint stated that three brothers, Prosunno Narain Deb, Woopendro 
Narain Deb, and Shib Narain Deb, were jointly entitled to certain properties, 
and that by deed Prosunno Narain and Shib Naiain each conveyed a one-sixth 
share in the properties to Woopendro Narain. On the i^9th of May 1875, 
Woopendro Narain mortgaged his share in the properties. The mortgagee 
on the 19th of May 1876 obtained adeci'ee for sale of the mortgaged properties. 

On the 7th of June 1879 the properties were put up for sale in lots by the 
Registrar, f>nd the present plaintiff purchased some of the lots, and obtained a 
certificate I'na* he was the purchaser from the Registrar under Rule 415 of the 
Rules of Court, but no conveyance to him, such as is provided for under Rule 
431, was executed. lie now sued for a declaration of his rights under the 
purchase and for a partition, making the various members of the joint family 
defendants 

Mr, Paulit and Mr. Mitter for the Plaintiff. 

Mr. Bonuprjee and Mr. M. P. Gasper for the Defendant, Tarankisto Deb. 

Mr. Dutt, Mr. *4pcar, Mr. Wilkinson, Mr. Agnew and Mr. O'Kinealy for 
the othe * Defendants. 

Mr. Mitter tendered the Registrar’s certificate as showing the plaintiff’s 
title, 

* Nate ' -In this case the plaintiff preferred an appeal, which was dismissed on the 28th 
of January 1884, the appellant not appearing. 
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Mr. Bonnerjea objected. The proper proof is the conveyance under 
Buie 431. The preliminary steps are not evidence ; they would only be relevant 
if an objection was taken to the validity of the conveyance. The certificate is 
merely proof of a right to a conveyance. It is the conveyance that vests the 
property, not the sale. 

Mr. Matter , — The certificate is part of the plaintiff’s title , it shows what 
properties were sold and who was the purchaser [234] [PiGOT, J — 
The question is whether the property was assigned, and the way to 
prove that is by the assignment J No conveyance is necessary. The 
plaintiff' was declared to be the imrchaser by the Eegistrar, and the certi- 
ficate IS relevant as showing that. [PiGOT, J --rThofact that the plaintiff Was 
the purchaser and paid the deposit does not give him a title, Eiile 431.1 A 
conveyance is not made absolutelv necessary bv tJie Buies. A sale certificate 
is necessary, because possession cannot be given without it- Civil Procedure 
Code, s. 318, If the purchaser by accepting the title and paying the purchase- 
money can claim possession, why should a conveyance be necessary V Tlie 
parties are Hindus, and no conveyance is necessary , the property passed as soon 
as the money was j^aid, and the plaintiff declared to be the puiHihascn A sale 
certificate when confirmed passes the property- -Ta7’d7 7 hvx.sr/r/ v Nund 
Ktshore Gin (1. L H., 9 Cal , 482) 

Rule 408 provides that iiie Registrar shall make an entry in his note-hook 
declaring the highest bidder to be tlie purchasei, and when that is certified it is 
conclusive under Rule 564. 

Pigot, J . — The plaintiff claims as a puichasoi of the share and interest 
of Woopendra Narain (who is mentioned in the 7th, 9th, and 14th paragraphs 
of the plaint) in certain family property in which VVoopendia Narain is stateKl 
to have had an interest, togcthei with the di^fendants, or tiiose wdioj^i they 
represent, by inheritance, and also under the provisions of the deed inonhoned 
in the 9tli paragraph of the plaint 

Woopendra Narain mortgaged his share in the property (described in the 
plaint simply as lots one to five) , and under a decioo in a suit In ought on the 
mortgage, the property mentioned in tlie mortgage was sold under the Rules 
for the sale of mortgaged property 

The plaintiff became a purchaser of part of tlie property at the sale by the 
Registrar under the decree, and he now prays for a declaration of liis rights 
under the purchase , he submits that he is entitled to specific sliai'es in the 
properties mentioned, and prays in the alternative foi a declaration as to how 
raucn he so became entitled to, and for a iiartition 

[2S5] The sale took place, as stated in the plaint, under the rules for the 
sale of mortgaged property The Registrar certified the result of the sale under 
Rule 415, and no application appears to have been made to discharge or vary 
the certificate, which would under Rule 417 be deemed to he confirmed, unless 
such application were made within the time prescribed by the inles 

But no conveyance, such as is contemplated by Rule 431, was executed 
The plaintiff relies upon the certificate issued bv the Registrar aft^i the sale b^' 
him, and argues that that sale passed the property — no application such as is 
contemplated by Rule 417 having been made, and the sale mentioned in the 
certificate having thus become by virtue of that rule confirmed But 1 don't 
think that gives a title such as to enable the plaintiff to ’maintain tins suit 
I regard his position as that of a person clothed with a right to a (‘onveyance 
in virtue of a contract of sale , he does not hold, save as regards the parties to 
the contract of sale, the jiosition of owner. Here the sale having become 
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. OjO^fir^edf the purchaser is entitled to a conveyance, and Until he ** 

' conveyance I do not think that, having regard to Ilule 431, the property in the 
estate purchased passed to him so as to give him rights as against parties not 
hound by the decree under which the sale took place, and as regards them 1 
consider his position to be analogous to the position of a purchaser as describ' 
ed for instance by COTTENHAM, L. C., in Tasker v. Small (3 M. & Cr, 71, 70). 

I have been referred to a case, Tara Prasad My tea v. Nund Ki shore Gin 
(I. L. E., 9 Cal., 482), decided this year. But I apprehend that the learned 
Judges in that case said no more than that a sale under the Code of Civil 
Procedure when confirmed by the Court passes the i)roperfcy. 

' That decision does not toftch this case Here there was no certificate of 
sale issued under the Code, and no confirmation of a sale so certified. I learn 
from the Registrar that Rule 431 was drawn up in contemplition of this point 
After consideration by Sir Ek’HAJ^D Couch, and the lest of tlie Court this 
rule was expressly framed .so as to exclude the issue of a certificate under the 
Code. Th« result is that there passed to the plaintiff’, not the [286) estate 
in the property purchased, but only as regards the defendant in the suit, an 
equitable estate 'and a right to a conve>ance. of the property. 

The estate in the irropertv ])urchased not having passed to the plaintiff, 
he is not entitled to maintain a suit for partition . iie could not on a partition 
give a good conveyance to the other parties interested in the estate, nor is he 
entitled as against them to the declaration pra\ed for. 

The suit is dismissed with costs 

Attorney for the Plaintiff’ * Baboo N. C. Bose 

Attorneys for the Defendants , Sen (f' Go., Baboo Bolye Chand Dutt and 
Baboo Preonaih Bose 


[local 256] 

APPELLATE CIVIL. 


The 1 2th December, 1883 
Present • 

Sir Eichard Garth, Kt , Chief Justice, and Mr. Justice 

McDonell 

In the matter of the petition of Kristo Lall Nag ' 


Legal 1 1 actitiouers Act (XVIII of 1879), ss. 1/) and 40 — Interim 
s^ispension— Police papers. 

Depobitiiou'* of witnesses, or confessions taken at a Police invostigaiion are not, a.s far as 
thexr subject-raattcr is concerned, any more the property of the Police than the property of 
the prisoners, and a pleader is not guilty of misconduct of any kind in making use of such 
documents for the benefit of his client, when delivered to him by the client however impro- 
perly the client Saay have become possessed of such documents, provided the pleader is 
neither party nor privy to their obtainmcnt. 

The power of suspension given under s. 14 (cl. 5) of Act XVIII of 1879 when 

read with s 40 of the satne Act, can only be exercised after the pleader has been heard m his 
defence and pending tne investigation and orders of the High Court. 

* Rule No. U4a of 1883, against the order of Mr. H W. Barber, Beputv^Iawslr^ 

NoafchaUy, dated the 30th Angnsl 1883. ^ ^ Magistrate of 
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In thU case one Kristo Lall Nag, a first grade pleadec, praotising at Noakhally, 
whilst defending one dhand My an on a preliminary enquiry into a case of 
daooity, put certain questions to the witnesses, which tended to show that he 
was in possession of copies of cei tain Police investigation papers. It sub- 
sequently was proved that he had in his possession copies of the confessions 
of two men who were charged jointly with his client. At the preliminary 
enquiry Chand Myan was discharged, hut the other [3373 prisoners were 
committed to the Sessions fixed for the 10th September, and at the Sessions 
Court Kristo Lall Nag was engaged to defend them. 

On the 30th August, Mr Barber the Deputy Magistrate of Noakhally, 
passed an order calling upon Kristo Lall Nag l^o appear and show cause why 
he should not be dismissed or otherwise punislied for misconduct in using 
copies of Police papers, and suspending bun, pending the liearing of the rule, 
from ^jractising as a pleader This order of suspension was specially sanctioned 
by the District Magistrate, and an application made to the Sessions Judge 
against the order was rejected Mr 67/asv?, on the 12th September 1883, 
applied to the High Court for a rule to show cause why the proceedings of the 
Deputy Magistrate should not be set aside on the following grqunds — 

(l) That the pleader had been guilty of no misconduct , and (2) that the 
Magistrate had no right to suspend him from practice under the Legal Practi- 
tioners Act. 

The High Court granted a rule calling iijion the Deputy Magistrate to 
show cause why his niteiirfi order of suspension should not be set aside 

It appeared that on the 2nd October 1883, after the granting of the last- 
mentioned rule and hefoie it came on for hearing, the Deputy Magistrate heard 
the case against Kristo Lall Nag on the 21st September JH83, and found him 
guilty of dishonest and uripiofessional conduct, and recommended that he 
should he suspended for one month 

At the hearing of the rule granted by the High Couit, 

Mr. irhose and Baboo Kashi I^anto Sen appeared for Kristo Lall Nag 
The Deputy Legal Kemembi ancer (Mi Kilhij) for the Crown 
Tlie following was the Order passed by tiie Court (G.\kth, C J , and 
McDonell, J.) - - 

Garth, C. J. — In this case Mr. irhose applied to this Heiicli in September 
last foi a rule under the following ciicumstances — 

A preliminary enquiry liad taken place at Noakhally hefoie the Deputy 
Magistrate, Mr Barber, with legard to S6vt3ial j)ersons, who weie chaiged with 
dacoitv One of the prisoners, [ 288 ] Chand Myan, was defended by a first 
grade pleader, named Kristo Lall Nag, who, in the course of the enquirvi asked 
questions of the witnesses, which showed that he was in possession of copies of 
certain Police investigation papers. 

It afterwards appeared that he had copies of conlessions which had been 
made to the Police by three of the prisorieis (othei than the man he was 
defending) and also copies of depositions of certain witnesses also taken h> 
the Police , and he made use of these copies in conducting his client’s case. 

As copies of those papeis are not allowed by tlie Police authorities to he 
given to anybody, the Deputy Magistrate considered that those which the 
pleader used must have been obtained improperly, if hot dishonestly , and 
after some communication with the Officiating District Magistiafce, Mr Cooke, 
an enquiry was instituted in the Police Office, the result of which was that 
some of the Mohurrirs employed in that office w’ere punished. 
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Meanwhile, Ohand Myan, the prisoner whom the pleader defended, was 
* discharged by the Dejmty Magistrate : but sorae others of the prisoners were 
committed for trial upon the charge of dacoity. Tlie Sessions, at which the 
case was to come on, were fixed for the 10th of September last, and the pleader 
Kriato Laf] Nag was retained to defend some of the prisonera. 

In this state of things it seems that on the 30th August, after the enquiry 
at the Police Office had closed, Mr Barbei, the Deputy Mngisimte, with the 
sanction, and apparently by the direction of Mr. Cooke, made an order calling 
upon the pleader to show cause why he should not be dismissed, or otherwise 
punished for misconduct m using these copies of the Police ])apers, and mean- 
while suspending him from practice as a pleader. 

This order, so far as it is material for oui pioseiit inirpose, was in the 
following terms • 

“ In conducting the pielimmarv enquny, and while witnesses were being 
.examined against liis client, Cliand Myan, on tlie 27fch June and 5th July 1883, 
the pleader asked certain questions, winch tended to show that he was in 
possession of copies of certain Police investigation jiaiiei's 

^ [239] • In a subsequent investigation it was pioved that ho had in his 
possession coines of the confessions made to the Police hv Eda Ghazi, Ram 
Kanai Jugee and Waiuddin, who were lomtlv cliaiged with his client, and the 
depositions taken by the Police of the witnesses, Hasan Ali, Womaid Ali, Abdul 
and Tita Ghazi, and that he made use of some of these copies in the dacoity 
case 

“ Coines of the Police investigation pajiois aio never given by authority, 
and this pleader in obtaining and making use of such copies, wliich were got by 
fraudulent and dishonest means, has laid himself open to a grave charge of very 
unbecoming and unprofessional conduct, such as cannot be countenanced in any 
mukhtar, much less a pleader 

“ As the pleader has confessed m his statement that he had in his posses- 
sion and made use of these papers, it is necessaiy that he should be called on 
’’ to show cause why he sliould not be dismissed or otherwise punished. In the 
me intime, I think lie should be siis])ended pending the investigation 

“ Ordered, therefore, that with the District Magistrate’s sanction, the 
pleader, Kristo Lall Nag, be suspended, and that he be noticed under s 14 of 
the Act to appear on the 17th September next to answ^or to these charges The 
witnesses, ilie names of whom appear in the Police papers, will he summoned 
on that date and special sr notion to the susj)en8ion he solicited.” 

This oi.i'u of suspension was specially sanctioned by Mr. Cooke, and it 
seems that i\tr Rees, the Sessions Judge, upon being applied to, refused to 
interfere. 

Upon an aflidavit disclosing these facts, Mr. Gkosr applied to this Bench 
on the I2th of September last for a rule to show cause why the proceedings of 
the Deputy Magistrate should not be set aside upon two grounds : — 

(Ij That yie pleader had been guilty of no misconduct ; and 

(2) that the Magistrate had no right to suspend him from practice under 
the Legal Practitioners Act 

Mr. iikose further urged upon us that the suspension was the more 
unpistifiable, because , as the trial of the dacoity case was fixed for the 13th of 
September, th(=‘ pleader was j^revented from defending the prisoners for whom 
ho was retained 
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C2603 After henring this application, we thought it right to issue a rule in 
the following form 

Let a rule issue, calling upon the Deputy Magistrate of Noakhally to 
show cause why the order of suspension of the pleader in question should 
not be set aside. Meanwhile, let the record of the proceedings be sent for , 
and we direct that the order of suspension be itself suspended, until the High 
Court has had an opportunity of investigating and deciding the matter. 

A copy of this rule will be served on the District Magistrate, as well as 
the Deputy Magistrate, and it will bo heard in due course before tlie Vacation 
Bench. 

We add, that 'so far as we can ascertain from tlie facts brought 

before us, the ouly cliarge made against the pleader was that he had in his 
possq^sion copies of certain Police papers, which, for aught that appears, lie 
may have obtained hv pertectl> lionest means Even assuming tluit the 
Deputy Magistrate had any authoritv by law’ to suspend the pleadei, which at 
present we much doubt, it certainly seems a vei y arbitrary proceeding, not- 
only as regards the pleader himself, hut the prisoners whom he was defending, 
that he should be suspended from practice pending the enquiry, without any 
opportunity having been given him of showing cause against the suspensioil.” 

Our object in making this rule leturnable in the vacation w^as, that the 
matter should be disposed of with as little delay as possible , but it seems to 
have been considered desiiable that the Kule should he heard by the Bench 
which granted it. 

It was, therefore, brought on again b\ Mi. (rhof^f befoio this bencii on the 
22nd of last month . and we have now had an opportunity of reading the lecord 
of tlie proceedings, as well as a statement, dfjted the 19Lh of September last, 
prepared by Mr. Cooke, m w’hich that gentleman explains Jus \i6)w ot the 
matter, and the reason why proceedings wevo taken against the pleader 

No cause has been showm against the Rule by tlio Deputy Magistiate, "Mr. 
Barber, and he appears, notwithstanding our older, to have heard tlie case 
against the pleader on the 21st of September. Wo liave received his final 
judgment, returned [261] wuth the other papers, dated tlie 2nd of October, in 
which he finds the pleader guilty of dishonest and unpiofessional conduct, and 
recommends that he should bo suspended Irom jiractice foi one month. 

This non-compliance w’ith oui order appeals to linve been due to some 
misunderstanding uijon the pait of Mr Cooke His clear duty was, upon 
receiving that order, to have foi warded it to Mi. Barhei, with directions that 
it should be at once obeyed We desired to have the lecord sent up with 
Mr Barber’s own explanation, in order th;it this Court might decide, whether 
the case against the pleader should be proceeded w’lth at all, and wdiethci he 
had been legally suspended , and we were specially desirous ol having an 
explanation from Mr. Barber himself, because we wished fco know whether at 
the time when he issued the ordei of suspension, he was aware that the jdeader 
had been retained to defend the other prisoners. We now find no reason to 
suppose, upon a perusal of the papei's, that he was aware of that fact; H ho 
had been, we should have considered it oui duty to deal with tl’-e nuittei in a 
very different way, and to have brought it to the notice of His Honour the 
Lieuten ant-Go vernor. 

We have now^ to consider the two main points, upon, which tlie Rule was 
originally obtained by Mr. Ghose, namely : — 

— Whether there was any ground for the finding of the Deputy Magis- 
trate that the pleader had been guilty of misconduct. 
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2ndly. — Whether, under the Legal Practitioners Act of 1879, the Magis- 
tmte bud any power to wake the tnterim order of suspension. As our first 
impression upon both these questions was entirely opposed to the view which 
has been taken not only by the Magistrates concerned, but also, as it would 
appear, by the Sessions Judge, we thought it more than usually important 
that the Government should be represented at the hearing , and as we found 
that Mr. KiJby, the Deputy Legal Bern em bran cer, had not been sufficiently 
instructed, we postponed the hearing for some days, in order that he might 
have an opportunity of considering the papers, and consulting, if necessary, 
the Advocate-General upon the subiect 

[262] We have now' hearckthe case discussed a second time, and we find 

that Mr. Kilby, having consulted the Advocate-General, is not prepared to uphold 
the decision of the Magistrate upon either point. ^ 

It, theiefore, onlv remains for us to give our reasons for overruling that 
decision 

As regards the first point, it appears from the judgment of Mr Barber, 
that the only ground upon wdhch he considered, and has since found, the 
pleader guiltv of misconduct was, that he had in his possession and had used 
in the defence of his client certain copies of depositions of witnesses which 
had been taken against the prisoners by the police, and of confessions which 
had been also made to the police bv some of the prisoners 

We understand that these depositions and confessions had been taken 
down in writing, and woie in the custody of tho niohuinrs employed in the 
Police office, and it was no doubt the duty of those persons not to allow' copies 
of them Lo be taken. 

It lias not been proved, nor even alleged, as against the pleader, that he 
was hixxTself either pai ty or piivy to tho procuring from the Police office the 
copies v'hich he had in his possession , but tho Deputy Magistrate seems to 
think that as he inust have knowm what the rules of the oflice were, lie w'as 
guilty of dishonest, oi at any rate dishonourable and unprofessional, conduct 
t in using copies, which had been impioporlv obtained 

The Officiating Magistrate, we observe, goes further He compares tlie 
conduct of the pleader with that of a receiver of stolen goods. 

Wo consider that this view of the case is entirely erroneous , and that 
it is based on misconception not only of the duties of an advocate, but of the 
nature of tlic right, which the Police authorities had, to the depositions and 
confessions, which were taken dowui in writing There wuis nothing, so far as 
we can see, m Ihe subject-matter of those depositions or confessions, which 
gave tlie Police authorities any special property in them or which prevented 
the pleader, upon either legal or moral grounds, from using tlierri on behalf of 
his client. 

[263] If any one of the prisoners or other persons who were piesent at the 
time when the depositions were taken, or the confessions made, had been a 
sufficiently good scribe to take down m writing what either the prisoners oi 
the witnesses laid, or liad a sufficiently good memory to have correctly related 
what took place to the pleader, it is clear that the latter would have been per- 
fectly justified m using the information for the benefit of his client in any way 
which the rules of ewdence allowed. 

The only impropriety, if there was any, was in the manner in which the 
copies of tho'^e documents were obtained from the Police office , and to that, so 
ffir as appears, the pleader was neither party nor privy. 
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If the subject-matter of the documents had been of a private or personal 
nature, the case might be^different , but there is nothing either in the deposi- 
tions of the witnesses, or in confessions of a prisoner at a Police investigation, 
which makes them, so far as their suh'iect-matter is concerned., anymore the 
property of the Police than the property of the prisoner. 

Nor is there anything inconsistent either with lustice or morality in the 
pleader's using the information for the benefit of his client. As a matter of 
fact and of practice, it constantly happens that copies of Police papers are 
obtained and used at criminal trials. Mr Ghose, who has had a large experi- 
ence in criminal cases in the mofussal, informs us that there is hardly any case 
of importance, in which counsel are engaged Jio defend a prisoner, in which 
some copies or statements of proceedings which have taken place in the Police 
office are not handed to counsel by way of instructions. And Mr. Kilby, who 
has also had considerable experience in such matters, and who has appeared 
here in this case on behalf of the Government, is not prepared to deny that 
statement, or to justify the Magistrate in the course which ho has taken 

We are of opinion, therefore, that the facts found hy the Magistrate 
disclose no misconduct of any kind, jirofessional or otherwise, on the pare of 
the pleader. 

The next question is, whether in making the order of the 3()th of August, 
calling on the pleader to show cause why he [264] slioulil not ho punished, 
the Magistrate had any right to suspend him in the meantime from practice? 

Here again, we consider that both the Magistrates and the District 3udge 
have taken an er ion ecus view of the law 

Reading s 14 of the Legal Practitioners Act, 1879, in conjunction wntli 
s 40, we have no doubt whatever that the power of intcnm suspension, which is 
given by cl 5 of s 14, can only be exercised after the pleader has bein hoard 
in his defence, and pending the investigation and the orders of the High Court. 

This indeed appears to us to be the natural intei pretation of tlio clause, 
even when read by itself , but coupled with s 40, tlie moaning is still more 
clear And it seems only right and reasonable that this should be its meaning, ^ 
because it would seem a dangerous and arbitrary power to entrust to any Court, 
to suspend a pleader from practice, before he has had an opportuiiitv of being 
heard in his defence 

This very case is a remarkable illustration of the injustice that might be 
done, not only to the pleader himself, hut to his clients, In the exercise of such 
a power without anv legal ground 

The High Court, so far as wo are aware, does not possess any such power , 
and it certainly tends to strengthen our view of the meaning of the Act, that 
under s. 42 there is an express provision, tliat the Chief Court of the Punjab is 
not to dismiss oi suspend an advocate, until he has had an opportunity of 
being heard in his defence. 

The Rule will therefore be made absolute to set aside the pro- 

ceedings of the Deputy Magistrate, 

Ihdg absolute 


183 



I.L.R, 10 Cal. 265 khbtter mohun chuckbrbutty v. 


[265] APPP]LLATE CIVIL. 

■ # 

The a 8th December^ IP8S 

Present : 

Sir Kichard Garth, Kt , Chief Justice, and Mr. Justice 

O’KineaIjY 

Khetter Mohun Chuckerbutty Defendant 

versus 

* Dinaba^hy Shaba and others Plaintiffs. ‘ 

Limitation Act (XVo/ 1877) s 14 — Special liniitaiton under Acts other^than 

the Lumtation Act— Suit nndcr licqistratwn Act (ill of 1877 s. 77. 

Section 14 of the Ijinutatioii Aft provKles foi 011*103 in which a plaintift in perfect good 
f.iith, but under mistako, ha-, lustitutt'd pioceedinga in a Court not having jurisdiction ni the 
matter, and is .ippHcablc not 011 ] \ to tlio provisions of all Act^ providing a special time for the 
limitation of suits, Init also t<' the piovisions of the Limitation Act itself. 

This was a suit brought under s, 77 of the Registration Act for the purpose of 
obtaining rcgi‘^tration ol a hvnaputtro, which the Registrar on the 12th 
December 1879 had refused to register on the ground that lie was not satisfied 
as to the signature of the defendant The plaintiffs thereupon filed this suit 
in the Court of the Munsifl* of Munshigunj on the 7th January 1880 On the 
2Bth Roptemher 1880, the Munsiff decided that he had no jurisdiction to try 
the suit , and on tlie 29th returned the plaint to the plaintiffs m order that 
they in^^ht file it in the iirojier Court The suit was then filed m tlie Court of 
the Subordinate Judge of Dacca on the 30th September 1880 

The defendant contended that the suit was barred by limitation, and set 
up other defences on, amongst other things, the merits, which are not necessary 
for tlie purposes of this leport 

The Subordinate Judge decided that the suit was not barred inasmuch as 
the time during which it remained pending in the Munsiff’s Court should he 
deducted for the purpose of determining the question of limitation, and on the 
merits decided the suit in favour of the plaintiffs. 

The defendant appealed to the Distiict Judge, who affirmed the decision of 
the Munsiff' on the point of limitation, and dismissed the appeal. 

The defendant appealed to the High Court 

[266] Baboo Mohun Mohun Boy (with him Baboo Akhii Chundei Sen) 
for the aiqitdlants contended that the plaintiff was not entitled to the benefit 
of s 14 of tlie Limitation Act, inasmuch as the provisions in that section 
applifid only to tlie provisions of the Limitation Act itself, and not to any 
special rules of limitation provided in other Acts of the Legislature. 

Baboo Kah Mohun Dass for the Respondents. 

The Judgment of the Court (Garth, C J., and O’Kinealy, J.) was 
delivered by 

Garth, C. J. -This was a suit brought under s 77 of the Registration Act 
for the purpose of obtaining registry of a deed. 

* Appeal from Appellate Decree No 1204 of 1882, agdirist the decree of R. F. Rampmi, 
Esq,, Judge of D'lcca., dated the Cth April 1882, affirming the decree of Baboo Gunga Churn 
Sukar, Subordir^tc Judge of that Distnct, dated the 8th September 1881, 

i 
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The reason why the Registrar refused to register it was that the signature 
of the defendant had notjDeen proved to his satisfaction. 

A suit was then brought by the plaintiffs in the Munsif’s Court, which 
was eventually dismissed upon the ground that such Court was not the proper 
one to try the question , and the plaint was consequently returned bv the 
Munsif, in order to its being presented in the Subordinate Judge's Court, which 
^as accordingly done. 

Both the Subordinate Judge and the District Judge have now decreed the 
plaintiffs’ claim • and upon appeal to this Court, two points have been raised, 
first, that the plaintiffs’ claim is barred by limitation , and, secondly, that the 
District -Judge ought not to liave found, as he has done, that the application 

was made to the Registrar bv the plaintiffs’ authorized agent. 

• 

With regard to the first ])oint it is said that the Courts below were wrong 
in giving the plaintiffs the benefit of s. 14 of the Limitation Act of 1877. 

They gave thorn the benefit of this section, upon the ground that they had 
brought their suit by mistake in the wrong Court 

Jt has been argued that the plaintiffs were not entitled to the benefit of 
that section, because the general provisions of the Limitation Act, relieving 
plaintiffs under certain circumstances from the consequences of not bringing 
fcheir suits in time, apply orily to the provisions of the Limitation itself, 

and not to any special lules of limitation, such as that contained in s. 77 of 
the Registration Act, which rofiuires a plaintiff to biing his suit to rectify the 
Registrar’s 6rdor within thirty days aftei it is rnfido 

[267] Wo consider, however, that tins point has been virtually decided 
(against the appellant s contention) in more than one case in this CourU 

An objection upon the same ground was taken in the case of Golap Clviind 
Nowlakha v, Knsto Chunder Das Bistraft (J L R , 5 Cal , 314), and decided by 
Jackson and McDonelIj, -l-T. That was a suit brought for rent, in which the 
plaintiff had not sued within the three years prescnljed by the Rent law On 
the day when the three years exjiired the Court was closed , but the plaintiff 
filed his plaint on the following dav, and he then claimed the benefit of s. 5 of 
the Limitation Act, which enacts, that if the presciibed period of limitation 
expires on a dav “ wlien the Court is closed, the suit may be brought on the 
day when the Court re-opens." 

It was argued there, as it has been here, that general jirovisions m Limi- 
tation Act w^ould not apply to the special limitation provided by the Rent law^ , 
but the Court hold that they did 

The principle of that case is directly applicable to the piesent. Section 
14 of the Limitation Act jirovides for cases, where a plaintiff in perfect good 
faith, but under a mistake, has sued in the wu'ong Court, and w^e see no reason 
why that section should not avail to protect the plaintiffs in the present case 

There are cases in this Court, besides tlie one which we have quoted 
where the same principle lias been acted upon, and the learned pteader lor the 
appellant has not been able to finl a single authority wdiich favours liis own 
contention. 

Then with reference to the other point, namely, that fhe -Judge ought not 
to have found that Ram Chunder Shaba, who applied for the registration of the 
deed, was duly authorized by the plaintiffs , we do not find that tins point w^as 
taken either before the Registrar, or in the Court of First Instance. It has 
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certainly not been raised in the issues , and we are therefore not disposed to 
entertain it now, especially as the lower Appellate Court has found as a fact 
that Earn Chunder was duly authorized by the plaintiffs. 

The appeal will therefore be dismissed with costs. 

Appeal dismissed 


NOTES. , 

[ThiK case has bojii pr.ictically overruled oa the ground that the Registration Act was a 
complete Code lu itself providing special periods of limitation — (1903) 30 Cal 632 (635) ; 
(1894) 18 Mid , 99 P B . see also IO C L J 517 ; (1889) 17 Cal 263 (266) , (1889) 12 Mad , 
467 , <1S84) 8 Bom. 529 (531) , (1895) 20 Bom 643 (546) , (1901) 4 O. C. 182 (185), as regards 
the general question of the applicability of the Limitation Act to special Acts whichc ontain 
also provisions as regsiids limitation ] 


[268] APPELLATE CRIMINAL 

The 14th January, 1H84 

Present 

Mr JrsTicE McDonell and Mr. Iustice Field. 


In the Matter of the Petition of Nobin Kristo Mookerjee. 

Nobin Kristo Mookerjee 
versus 

Eussick Lall Lab a 

Criminal Procedure Code (ActX of 1882), ss. 435-487 — Further 
Enquiry, Power of District Magistrate to direct — “ Inferior Criminal 
Court Notice to accused. 

The words “ inferior Criminal Court ” in s. 435 of the Criminal Procedure Code mean, 
inferior so far as regards the particular matter in respect to which the superior Court is 
asked to exercise its revisional jurisdiction 

A criminal charge instituted before a Magistrate of the first clas.s was finally disposed of 
by him by an o^der discharging the accused Subsequently the Magistrate of the distiict 
proceeding under s 437 of the Code of Criminal Procedure directed a further enquiry to be 
made by a Subordinate Magistrate. This order was made without notice to the accused. 

Held, that the Magistrate of the district had no jurisdiction to direct a further enquiry. 

Kemble, that as a*mattor of strict law the accused was not entitled to be heard by the 
i*)! strict Magistrate before granting the order directing the enquiry 

■•Criminal Motion No. 351 of 1883, against the order of C. 0 Stevens, Esq , Magistrate 
of 24-Pergunnah«, dated the 5th December 1883. 
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Mr. Evans, Baboo Umbica Charan Bose, Baboo Onsh Chunder Choiodhry , 
Baboo Saroda Prasad Boy, Baboo Haicndto Nath Mookerjee, and Baboo 
Dwarkanath Ghuckerhutty tor the Petitioner 

Mr. Alle7i for the opposite party. 

The facts of this case sufficiently appear from the Judgment of the Court 
(McDonell and Field JJ.), which was delivered by 

, MoDonell, J ; — In this case a rule was granted by Maclean and Norris, 
JJ., on the 20th December last, calling upon one Russick Lall Lab a to show 
cause why a certain order made by the Magistrate of the 24-Pergunnahs under 
s. 437 of the Code of Criminal Procedure and dated the 5th December last 
should not be set aside ’ « 

The facts of the case are briefly these On or about the 27th day of 
September 1R81, one Baboo Romanath Laha lent a sum of Ks 5,000 upon 
a mortgage bond to a person wlio representt^d [269] himself to be one 
Khirode Chunder Mookerjee This person was identified by Noiun Kristo 
Mookerjee, the petitioner now before us. Tlie sum so lent upon moitgage was 
payable upon the expiry of six months The money not having been paid, a 
demand was made on behalf of the moitgagee upon the real Khirode Chunder 
Mookerjee, who denied any knowledge whatever of the transaction and 
repudiated liability under the mortgage bond Subsequently Khirode Chunder 
Mookerjee instituted a suit m the Civil Court to have the moitgage bond can- 
celled on the ground that he had not executed it, and tliat the whole trans- 
action was an attempt to commit a fraud ujion him. That suit was decreed , 
and immedi^itely after its being so disjiosed of, a crmunal charge was pieferied 
by Russick Lall Laha, the brother of Romanath Laha (wlio had in the 
meantime died), against the petitioner before us, Nohin Kiisto Mookerjee, and 
another person who is said to have been tlio broker in the ti ansactiojak. The 
broker absconded, and the criminal charge pioceeded as against Nobin Kiisto 
Mookerjee alone Tins criminal chaige was instituted on the 2()th June 1883 
before a Magistrate of the First Class sitting at 8ealdaii , and after numerous 
postponements, it was finally disposed of \n him thioo montlis latei, viz , on 
the 25th September 1883 by an order discharging the accused person Sub- 
sequently an application was made to the Magistiate of the district, that is, 
the Magistrate of the 24-Pergunnahs, and tiie Magistrate ol the district, jiro- 
ceeding under s 437 of the Code of Criminal Piocediue, made on the 5tli of 
December 1883 the order which is now sought to be set aside By that order 
the District Magistrate, after leferrmg briefly to the lacts of the case, directed 
that a further enquiry be made, and for the purposes of making this enquiry 
he made over the case to a Suboi'dinato Magistrate It is now contended 
before us that the order of the District Magistrate of the 24-Porgurinahs is bad 
and ought to be set aside on two grounds . fiJ s’f , because the order of discharge 
having been made by a Magistrate of the First Class the Distiict Magistrate 
had, upon the proper construction of s. 435 of the Code of Criminal Procedure, 
no jurisdiction to call for the record, and therefore had no lurisdiction under 
s. 437 to direct a further enquiry; secondly, because [270] theoidei was made 
without notice having been given to the accused person, and therelore without 
such accused person having had an opportunity of being heard before the 
District Magistrate proceeded to make an order to his prejudice. We shall 
deal with these two points seriatim. 

With reference to the first point, s. 435 of the present Code of Criminal 
Procedure provides as follows * — 

The High Court or any Court of Session or District Magistrate, or any 
Sub-divisional Magistrate empowered by the local Government in this behalf, 
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may call for and examine the record of any proceeding before any inferior 
Criminal Court, etc.” Then s. 437 provides as follows . “ On examining any 
recoird, under s. 435 or otherwise, the High Court or Court of Session may 
direct the District Magistrate by himself or by any of the Magistrates 
subordinate to him to make, and the District Magistrate may himself make or 
direct any Subordinate Magistrate to make, further enquiry into any com- 
plaint which has been dismissed under s 203, or into the case of any accused 
person who has been discharged.” Noyr we have first to consider what is the 
meaning of the term “ inferior Criminal Court ” m s 435, and in order to 
determine what the correct meaning of this expression is, we must resort to a 
usual mode of construction, tli^t is, we must exainino the present Code as 
compared with the provisions of the previous Code upon the same subject. 
Section 435 of the present Code corresponds with s 295 of the Code of 1872, 
and in that section the words used are “ any Court subordinate to such Court 
or Magistrate.” Now, we may observe that as tf» the meaning of the term 
“subordinate” no question can now arise. The subordination of the Magis- 
trates m a district, othei tlian the District Magistrate, to the Magistrate 
of the district^ w^as provided for bv the second paragraph of s. 295 of 
the Code of 1872 , and these provisions aie re-enacted and amplified by 
s. 17 of the present Code It being then clear that the Legislature 
has made no change in the subordination of Magistrates, \ve liave to consider 
what 18 the intention which is to be gatheied from the substitution of the 
terra “ inferior Criminal Court ” in the jiresent Code for tlie words “ subordinate 
to such Court” in the former Code It appears to us unreasonable to 
[ 271 ] suppose that this new expression has been substituted without any 
definite object ; and the conclusion to which we are ultimately led is this, that the 
term “ inferior Criminal Couit ” must be construed to mean “ judicially infe- 
rior,” Aat IS, a Court over which the Court or Magistrate proceeding under 
s. 435 of the Code has appellate jurisdiction. It was contended before us by the 
learned counsel, Mi. Allen, that a Subordinate Magistiate of the first class is a 
Criminal Court mfonoi to the Magistrate ol the district, because there are in 
the present Code certain provisions under w hich a Magistrate of the fiist class 
IS in certain matters subject to the appellate jurisdiction of the Magistrate of 
the district. These provisions are to be found in ss. 406'' and 515 1 . Undoubt- 
edly there IS much weight in this argument, which we have carefully considered. 
It appears to as, however, that a construction can be put upon s. 435 which 
will in no wise be contradicted l)y the existence of the appellate jurisdiction 
given to the Magistrate of the district over Fiist-class Magistrates by ss 406 
and 515. We think that the w'ords “inferior Criminal Court” in s. 435 must 
be construed to mean inferior, so far as regards the particular matter in respect 
of which the superior Court is asked to exercise its revisional jurisdiction In 
arriving at this conclusion, w^e have considered, as I have already stated, the 
intention to be gathered from the substitution of the word “ inferior ” in the 
existing Code for the word “ sul^ordinate ” in tJie Code of 1872. But there is 
another and a material circumstance wdiich has also influenced our minds. 
It was settled law under the old Code that wiien a Magistrate other than the 
Magistrate of J;he district had discharged an accused person after hearing the 


Appeal from order requir- 
ing security for good be- 
haviour. • 

Appeals from and revi- 
sion of orders under section 
514 


* [Sec. 406: — Any person required by a Magistrate, other 
than the District Magistrate or a Presidency Magistrate, to give 
Kocurity for good behaviour under section 118, may appeal to 
the District Magistrate.] 

t [Sec 516 . — All orders passed under section 514 by any 
Magistrate other than a Presidenc} Magistrate or District 
Magistrate shall be appealable to the District Magistrate, or if 
not so appealed, may be revised by him J 
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evidence for the prosecution, the Magistrate of the district had no jurisdiction 
to direct a further enquiry or revive the prosecution upon the same evidence. 
It was held in two cases, the case of Mohesh Ntsiri (I. h E., 1 Cal. 282), 
and the case of Donnelly (I. L. E., 2 Cal., 405) that if the District Magistrate 
was of opinion th^t further proceedings should be taken upon the evidence on 
the record (in a case, that is, where no fresh evidence is forthcoming, see page 
411 of the Eeport in the latter case), he must refer the case for the orders of 
the High Court. The District [272]^ Magistrate had at the same time the 
power of directing a further enquiry in one particular case, that is, where a 
complaint had been made, and such complaint had been summarily dismissed 
without the examination of witnesses (see s. 298 of the Code of 1872 as amend- 
ed by s. 31 of Act XI of 1874). Section 437 of the present Code extends 
this power to the case of any accused person who has been discharged (see the 
last ten words of the section), and it is veiv reasonable to suppose that the 
Legislature in conferring upon the District Magistrate a new powei, a power 
that is, which he was not competent to exercise under tlie law oi 1872, con- 
sidered it proper that tliis power should lie exercised by him over thoso Magis- 
trates only who are subject to his appellate jurisdiction. We.think that this 
is a reasonable construction, and when we further construe the term “ inferior ” 
used in s. 435 to mean, as 1 have already said, inferior, so far as regards the 
particular subject-matter, we aie enabled to ])ut upon the Code a construction 
which reconciles sections at first apparently conflicting 

But then it is contended that the words “ or otherwise ” in s. 437 give the 
District Magistrate a power quite independent ot the jiowor confened upon 
him in cases in which he has jiroceeded undei s 435 Wo have considered 
this argument, and we are unable to accede to it Wo think that these words 
“or otherwise” being words of general impvu’t following the particulai; words 
“under s 435 ” must be construed according to tlie usual rule, and that they 
mean not “ m any otlior way whatsoevei,” hut in an^ other way piovided by 
the Code. For example, in the case of an appeal, the Appellate Court is 
empowered by s 423 to send for the record, and tins would he a case in point 
Then there is the further aigunieiit tliat if we weie to put upon tlie woids “ or 
otherwise " the wide and general constiuction contended for, the Mhule of the 
limitation necessarily implied in the provisions of s 435 would become unne- 
cessary ; and such a result would suppose in the Logislatuie an absence of all 
intention, winch we think ought not to be imputed or presumed. 

We now come to the second contention, viz,, that no notice w*as given 
to the accused, and that no order could Isave been made without giving 
him an opportunity of being heard Section [273 j 440 piovides as 
follows “ “ No party has any riglit to be heard either personally or by pleader 
before any Court wdien exorcising its power of revision, provided that the Court 
may, if it thinks fit, when exercising such powei s, heai any party oithei 
personally or by pleader, etc ” This is the ge^ieral rale provided by the Legis- 
lature, and it must be taken to be a legislative tecission of the usual principle that 
persons are entitled to be heard before any order affecting them to their prejudice 
can be made. To this general rule so laid down by the Code tlwc are two 
exceptions to be found in the Code itself. The first is to be found in clause (a) 
of the provision to s. 436. The second is contained in the second paragraph 
of 8, 439, The case now before us does not come within either of these 
exceptions. We therefore think that, as a matter of strict law, it is impossible 
to say that the petitioner in this case was entitled to be heard by the District 
Magistrate of the 24-Pergunnahs before the order complained of could be made. 
But this Court, in the exercise of its revisional jurisdiction, is competent to 


189 



LL.K. 10 Cal. 274 nobin kristo &c. v. russick ball laha [1884] 


question not only the legality but the propriety of any finding, sentence or order, 
and we therefore think that it is .quite open to us to deal with the question 
whether a District Magistrate, in exercising the power conferred upon him hy 
8. 437, exercises a proper discretion in proceeding to make an order for further 
enquiry without giving notice to the accused, and allowing him an opportunity 
of being heard. As the present case can, however, be sufficientlv disposed of 
upon the first point, we do not propose to enter into the merits, or to express 
any opinion whether the District Magistrate in the present instance exercised a 
proper discretion in making the order complained of without giving notice to 
the accused person A case was quoted by the learned counsel for the 
petitioner, in which Mr. Justicq MiTTEB and myself thought that the accused 
ought to have had notice That opinion had reference to the ]iarticular facts of 
that case, and we laid down no general rule In the case now before us, having 
read the petition which was presented to the Distiict Magistrate, the incliiiTition 
of our minds is that that petition contained arguable matter — inattei upon 
which it would have been fan to the accused to have heard liim in person or by 
Counsel before an older was made [274] which was followed iinmediatelv by 
a warrant issued for his arrest But, as J have already said, inasmuch as the 
present case can be sufficiently disposed of upon the first point, we think it 
unnecessary to come to any definite conclusion upon the second point. 

It appears to us that, for the reasons which I have stated, tlio Magistrate 
of the 24-Pergunnahs had no jurisdiction to make the order of the r5tli December 
1883 complained of, and we must therefore set aside that order. We were 
asked by Mr. Al/m, the learned ** counsel for the opposite jiartv, to take u]) this 
case under s. 429, and proceed to exercise our levisional jurisdiction after 
entering into the merits. We have considered this application, and wo tlunk 
that it IS not one with which we can comply. The accused person has had no 
notice df such an application , and has not come here prepared to meet such a 
case If we thought tliat we ought to exercise our revisional jurisdiction, it 
would be necessary to issue a fresh notice, and appoint a furthei day for the 
hearing of the case upon its merits. But having regard to the fact that if the 
prosecutor desires to proceed further, the Court of the Sessions Judge of the 
24-Pergunnahs, which lias jurisdiction, is close at hand, we think it unnecessary 
that the time of the High Court should be taken up in disposing of a matter 
which can he dealt with by that tribunal 

The lule will be made absolute. 

Br//e absolute 


NOTES. 

[This case which was followed in 10 Cal. 651 (see also 7 All 134) was dishented from in 
8 Mad. 18 F B. and overruled m 12 Cal 478 F B ] 
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APPELLATE CIVIL. 

The 17th January, 1884. 

Present 

Sir Eichard Garth, Kt., Chief Justice, Mr. Justice Mitter and 

Mr. Justice Field. 

Anonymous case^"' 


• Stamp Act (I of 1879), schedule I, art. 44 (clauses a and bj — 

Mortgage-deeds. 

Fer Curiam — Clause (a) of art. 44T of schedule I of the Stamp Act, 1879, .ax)plies only 
to those deeds jn which possession of the mortgaged property is given, or agreed to be given 
at the time of the execution of the deed, or in other words where immediate possession of the 
property is given or agreed to be given by the terms of the deed to the mortgagees 

[275] Per CtARTH, C J — The principle of the distinction between the two eliisscs of 
mortgages named in art 44 is, that where the title to the land and the poKsession or imme- 
diate right to possession both pass to the mortgagee, the same duty is charged as upon a 
conveyance by way of sale , but when the title only passes, and possession, or the light to 
possession, docs not, the lower duty is chargeable. 

7V/ jMITTER, J —The word “ given ” in clause (a) of art 44 points out that only those 
transactions arc intended to bo covered where the transfer of possession takes place in con- 
sequence of the agreement on the part of the mortgagoi to deliver over possession part of 
the seciirit} for the mortgage money , but where the mortgagee becomes entitled to enter 
upon possession irrespective of the consent of the mortgagor to make over possession, clause 
(a) will not apply 

Pei FIELiD, j — The Stamp Act is 'a Revenue Act, and the rule of const»’UCtion of such 
Act IS, that in case of a doubt, the construction most beneficial to the subject is to be adopted. 
The words “ agreed to be given’* in art 44, clause (a) can only apply where there is 
an expicss or implied agifeement to give possession , they will not apply where there is no 
such agreement express or implied, but the effect of the document is such that a mortgagee 
has mereh ^ right which he can enforce m a Court of law to obtain possession 

* Reference No. 7 of 1883, from the Board of Revenue 


1 [Art 44 — 

Description of instrument 


Proper Stamp-duty 


Mortqaqe-deed not provi- 
ded for by No. 14, No 15, 
No. 29 or No 55 of this 
schedule 

See eremptions, schedule 
11 No. 12 and No 14 (b) 


f (a) when at the time of exe- 
''cution possession of the pro- 

J perty or any part of the property 
comprised in such deed is given 
by the mortgagor oi agreed to 
\be given. 

(b) when at the time of exe- 
cution possession is not given 
or agreed to be given as afore- 
said 


The same duty as a Convey- 
ance (No 21) for a consideration 
equal to the amount secured by 
such deed 

The same duty as a Bond 
(No. 13) for the amount secured 
|by such deed.] 
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This was a reference by the Board of Bevenue to the High Court under s. 46 
of the Stamp Act* The question referred was, whether all or any of the mort- 
gage deeds (the necessary clauses of which are hereinafter set out) were liable 
to pay duty under clause (a) or clause (b) of art. 44 of schedule I of the Stamp 
Act. The question depended mainly on the effect and construction of certain 
covenants for quiet enjoyment such as are usually inserted in English 
mortgages 

Docimnii No. 1 granted and assigned unto the Alliance Bank of Simla, 
Limited, and its assigns, certain premises with the buildings, etc., thereon and 
all the estate, right, title and inteiest of the mortgagor m the said premises, 
to hold the said premises, etc , -unto and to the use of the Bank and its assigns 
subject to a proviso for redemption, and ompowei'ed the Bank to sell the mort- 
gaged premises or any part thereof without the consent of the inort^^agor, 
and to execute and do all such assurances for effectuating a sale as the 
Bank should think proper, and contained the following covenant for quiet 
enjoyment, viz , “ and that all the said premises may be quietly entered into, 
held and enjoyed by the [276] Bank and its assigns ‘without any interruption 
by any person The deed contained no actual clause giving possession or 
agreeing to give possession to the mortgagee 

Document No. la was a mortgage of certain jireraises to the Alliance Bank 
of Simla, Limited, of the same description as Document No. 1, save that it 
contained no covenant for quiet enjoyment 

Document No. 2 was a trust-deed to secure mortgage debentures issued or 
to be issued by the Assam Bail ways and Trading Company, Limited, and 
mortgaged the concessions and railways, etc , of the Company in Assam to two 
person^as ti ustees for the wliole body of the debenture-holders. The properties 
were coriveved, granted and assigned unto and to tlie use of the trustees, but 
upon and for the trusts and purposes theiein mentioned declaring the same , 
and provided tliat the trustees should stand seized and possessed of the mort- 
gaged premises upon trust to permit the Company to hold and enioy the same 
premises, and to carry on thereon and therewith any of the business authorized 
by the Memorandum of Association until default in payment of any of the 
principal monies secured by the debentures, or of any inteiest for the period of 
one month after due date thereof, or until the winding up of the Company , 
and after any such default, empowered the trustees in their discretion, or at 
the request of holders of one-half the dcbenkires, to enter upon and take 
possession of the mortgaged premises and sell, call m, collect or convert into 
money the same , and contained the following covenant for quiet enjoyment, 
VIZ., “ and tho,! all the said premises may be quietly entered into and enjoyed 
by the trustees or trustee without any interruption by any person , ” there 
were further clauses providing that in the case of the Company being wound 
up, the trustees before making entry or sale should give thiee months’ notice 
of their intention to do so , and providing that the Company should, until the 
trustees should take possession in pursuance of the trust, deal with the 
mortgaged properties m the ordinary course of business in such manner as 
they might think fit 

Document No. 3 was an ordinary mortgage of an indigo concern in the 
English f'orra to the Agra Bank , it contained a power of sale authorizing the 
Bank after default to enter into and upon and to sell and absolutely dispose 
of the mortgaged premises ; and a [277] power of entry, and a power if the 
indigo should nob be consigned to the Bank, to seize the indigo , also the 
following cuivenant for quiet enjoyment after default, vzz., “ and also that if 
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default shall be made in payment of the moneys hereby secured or intended so 
to be, or the interest on the same or any part thereof respectively, or in the 
event of the breach or non-performance of any of the covenants herein 
contained, and on the part of the mortgagors, their heirs, executors or adminis- 
trators to be observed and performed contrary to the true intent and meaning 
of these presents, it shall be lawful for the Bank, their successors or assigns 
at any time or times thereafter, to enter into and upon the said mortgaged pre- 
mises, or any xiart or parts thereof, and the same thenceforth to hold and 
enjoy and to recover the rents and profits thereof without any lawful interrup- 
tion or disturbance by the said mortgagors or either of them, their or either of 
their heirs, executors, administiators, or assigns or any other person or persons 
claiming or to claim through, under, or in trust for him or iliom ” , and also a 
further covenant by the Bank that until default the mortgagors might hold and 
enjoy ■and take the rents, issues and profits of the mortgaged premises. 

The Advocate- General (Mr. Paul) appeared for the Crown 

Although in the first document there is no actual covenant for possession, 
there is a covenant to pay the mortgage money on demand, and although the 
mortgage money may not be due, yet the mortgagee might take possession. A 
Court of Ecjuity would not restrain such a mortgagee from taking possession. 
The present Stamp Act I consider was not intended to cover the present case, 
but it has actually done so in using the words “ possession agreed to be given” 
in art. 44, schedule I. Where possession is given, there is larger duty payable 
than in cases where possession is not given. [Field, J. — Does the word 
“ agreed ” refer to an express or an implied agreement, or both ?] Both , in 
this case there is an implied agreement The covenant to enter into posses- 
sion and the covenant for quiet enjoyment mean really that the mortgagee 
should have possession without opiiosition. , 

The second mortgage, No. \a, does not contain the words “ giving quiet 
possession,” and it therefore appears that the mortgage stands on a different 
footing. 

[ 278 ] The third mortgage, No. 2, permits the Company to hold and enjoy 
the premises until default, and 1 therefore apprehend a Court of Equity would 
not allow a mortgagee to enter into possession under such a covenant 

The fourtli mortgage, No. 3, is practically the same as No 2. There the 
Bank covenants with the mortgagor that until default shall be made the 
mortgagor shall hold possession. Therefore, these two deeds do not fall under 
clause {a) of schedule I of the Stamp Act. [Field, J. — In the second mortgage 
does not the clause, which gives power to the Bank to do all such things as 
may be necessary for effectuating a sale, allow a power to put the mortgagee 
in possession in order to effectuate the sale ?] 1 think not ; the power of sale 

can be exercised wholly irresiiective of the question of putting tlio mortgagee 
into possession. 

No one appeared on tho other side 

The Opinions of the High Court were as follows . 

Garth) C.J,- -1 am of opinion that each of the deeds submitted for our 
consideration comes under clause {b) of the art. 44 of the Stamp Act, and should 
be stamped accordingly. 

I consider that clause {a) applies only to those deeds, m which possession 
of the mortgaged property is given, or agreed to be given at the time of the 
execution of the -jd^ed ; or, in other words, where immediate possession of the 
prolierty is giYetr, o'r agr'eed to be given, by the terms of the deed to the mortgagee. 
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It seems to me that this is the only construction of clause (a) by which 
any meaning can be given to the words “ at the time of execution,'' because 
the agreement to give possession must of course be made in and by the deed 
itself ; and therefore if clause (a) is to be read, as the learned Advocate-General 
contends, the clause would mean the same without the words “ at the time of 
execution , as with them. Again, if the Advocate- General' s view were correct, 
clause (a) would be applicable in all cases where possession of the property is 
agreed to be given at any distance of time, or under any conditions, even tem- 
porarily for non-payment of interest. I cannot think that the Legislature meant 
to extend so largely or so unreasonably the class of mortgages which are to be 
chargeable with the higher duty. [279] L’nderAct XVIII of 1869 those 
deeds only were so chargeable* where possession was actually given at the time 
of the mortgage, and the spirit of this rule might have been, and probably was, 
evaded by possession not being taken for some time after the execution ^of the 
deed, although an agreement for immediate possession was contained in the 
deed itself. 

I think that the change ui the language of the Act was merely intended 
to prevent any such evasion of the law, and not to make the higher duty 
chargeable upon a large class ol mortgages of a totally different character. 

The principle of the distinction between the two classes of mortgages was 
clear enough under the Act of 1869 , namely, 1st, those which were accompanied 
by possession , and, 2ndlY, those which were not. Accoiding to the 
construction which I would put upon the present Act, the same distinction is 
maintained, but only with a safeguard against the evasion of the higher duty , 
whereas, according to the other construction, the distinction is altogether lost 
sight of , and the principle of this distinction, as 1 understand it, appears to me 
to be founded on good sense. Where the title to the land, and the possession or 
immediate light to the possession of it, both pass to the mortgagee by virtue 
of the deed, the same duty is charged as upon a conveyance by way of sale, 
because m that case the mortgagee gets the same potentiary interest in the 
land, which a sale would give him , but when the title only passes, and 
possession, or the right to the possession, does not, the interest which he gets 
IS not necessarily a potentiary interest at all, and possibly may never become 
so. in such a case the lower duty is chargeable. 

It seems to me that this is an easy and reasonable solution of the doubt 
which has arisen , and, as 1 consider that immediate possession of the mort- 
gaged property is not given, or agreed or intended to be given, in any of the 
cases submitted to us, I am of opinion that the lower duty [under clause (fe)] 
IS chargeable :n each of those cases. 

I would add that I consider my views upon this subject are stiongly 
confirmed by the fact, which appears to be admitted that, since the passing of 
the last Stamp Act in 1879, it has been the constant practice to stamp deeds 
of the nature of those sub-[280]mitted to us with the lower duty under 
clause (&). When a particular construction has for some years been put upon 
a fiscal enactment in favour of the public, and that construction has been 
geneially acted upon and acquiesced in by the Government, 1 think that a 
strong arises in favour of that construction , and I consider, 

moreover, that no other construction, unfavourable to the public, should 
afterwards be put upon the enactment, except for some very cogent reason 
indeed • 

This principle has been acted upon by the High Court on more than one 
{jccasion ; and ,notablv m the late case of Kiehori Lai Boy v. Sharut Chunder 
Mosodmdar [X, L* E., 8 OaL, 503). 
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Mitteif, J.— I am of opinion that clause (a) of art. 44 of schedule X of 
the Stajnp Act of 1879, covers only those mortgage deeds in which as security 
for the money advanced on mortgage, possession of the property, or any 
part of the property mortgaged, is actually given or agreed to be given. But 
it does not include mortgage deeds in which it is stipulated that the mort- 
gagee would be entitled to take possession of the property, or any portion of the 
property mortgaged in case tliere should be any breach of the covenants of the 
deed. The word * given ” in the clause in question seems to me to point out 
that only those transactions are intended to be covered whei'e the transfer of 
possession takes place in consequence of tlie aqieevient on the pan of the mort- 
gagor to deliver over possession as part of the security of the mortgage money 
But where by virtue of a stipulation in the mortgage deed, the mortgagee 
becomes entitled to enter upon possession quite irrespective of the consent 
of the mortgagor to make over posse.ssion, the clause in question does not 
apply, because there it cannot be said tliat the mortgagor consents to give 
possession. 

If this construction of the clause in question is correct, none of the 
documents referred to us falls under it. It is true that under the first 
two deeds the mortgagee may exeicise his right of entry upon possession 
immediately in consequence of the form in which they aie executed, but 
there is no agreement on the part of the mortgagor to give possession of 
the mortgaged premises as part of tlie security. Such agreement exists only 
[281] in those cases where it is agreed tliat the vents and profits of the mort- 
gaged premises are to be enioyed by the mortgagee, or taken by him in satis- 
faction of his debt. There is no such agreement to be found in these deeds. 
As regards the other two deeds it is clear from their terras that the mortgagee 
would be entitled to enter upon possession in case of default in paymenJt 

Field, J.- This is a reference under s 46 oi the Indian Stamp Act (Act 1 
of 1879). The question referred to us is, whether four deeds of mortgage ought 
to be stamped under clause (a) or under clause (b) of art. 44 of the first 
schedule to the Act. Clause (a) is as follows When at the time of execution 
possession of the property or any part of the property comprised in such deed 
is given by the mortgagor or agreed to be given ' - -and the stamp duty upon 
the mortgage deed in this case is the same as for a conveyance for a considera- 
tion equal to the amount secured by the mortgage deed Clause (b) is as 
follows : — “ When at the time of execution possession is not given or agreed 
to be given as aforesaid.” In this case the duty is the same as on a bond for 
the amount secured by the mortgage deed 

In the second case the stamp duty is very much less than in the first case, 
and in this consists the interest which the matter has for the public generally. 
A large number of mortgage deeds similar to those which form the subject of 
this reference have been stamped under clause (b), and tliese deeds will liave 
been insufficiently stamped if we hold that clause (a) ajiplies. 

Clause (a) is divisible into two propositions which are as follow -First, 
“ when at the time of execution possession of the property ^ or av^y part of the 
property comprised in such deed is given by the mortgagor.'* I may at once say 
that this proposition is not applicable in the present case, there being no sug- 
gestion that possession of the property or any portion of it has been given. 
The second proposition is : when at the time of execution possession of the 

property, or any part of the property comprised in such deed, is agreed to be 
given** The point to be determined really comes to this, whether by the 
mortgage deeds which form the subject of the reference, or any of them, it was 
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0^ the time of execution agreed that possession of the property [ 882 ] should 
be given, I understand this to mean given at any time* I take it that the 
v^'ords “ at the time of execution ** must be construed with ** agreed ” and not 
with “ given." Now the Stamp Act is a Eevenue Act, an Act which imposes 
pecuniary burdens ; and the rule of construction in respect of such Acts is that 
in case of a doubt the construction most beneficial to the subject is to be 
adopted. The subject is not to be taxed, and therefore not to be compelled in 
this case to pay the higher duty, unless the language is clear and unam- 
biguous I am of opinion that the words “agreed to be given " can only apply 
where there is an express agreement to give possession — an agreement, that is, 
in so many words -nor an agi’eement, to be gathered by necessary implication 
from the whole contents of the documents. I think that clause (a) of art. 44 
does not apply when there is no such agreement, express or implied, but the 
effect of the document between the parties is such that the mortgagee would 
have a right, that is a right which he could enforce in a Court of law, to obtain 
possession if he desired to have possession. 

Applying this principle to the four deeds in question, I come then to the 
following conclusion as regards each of them. The first deed of mortgage 
contains the following provisions . “ And this indenture also witnesseth that, 
for the consideration aforesaid, the mortgagor doth hereby grant and assign 
unto the Bank and its assigns all and singular, etc., together with all buildings, 
fixtures, rights, easements, advantages and appurtenances whatsoever to the 
said hereditaments appertaining, or with the same held or enjoyed or reputed 
as part thereof or appurtenant thereto, and all the estate, right, title and 
interest of tlie mortgagor m and to the said premises ... to hold the said 
premises unto and to the use of the Bank and its assigns subject nevertheless 
to the proviso for redemption hereinafter contained ” Then the mortgagee is 
empowered to sell the mortgaged premises or any part of them without the 
further consent of the mortgagor, and then we have a covenant for quiet 
enjoyment. Under this deed it may well be that the mortgagee has a legal 
right to take possession, but I think we cannot say that possession of the 

S iroperty or any part of it is agreed to be given within the meaning of clause 
a), art. 44 of schedule I of the Stamp Act. 

[283] The second mortgage deed which forms the subject of the reference 
is marked No. la, and is generally similar to che first instrument, save that it 
contains no covenant for quiet enjoyment. 1 think we cannot say that 
possession of the property is agreed to be given by this instrument 

The third deed forming the subject of the reference is marked No 2, 
and is of a more complicated nature. It recites that the mortgagees, their 
heirs, executors, etc., shall stand ‘ seized and possessed ” of the mortgaged 
premises. I think that upon the construction of the entire contents of this 
document it is clear that the words " seized and possessed ” are used in the 
sense merely of English legal phraseology, and that it is not meant by these 
words that the mortgagees should enter into possession. This would appear to 
be clear from^a subsequent provision of the deed which authorizes the trustees 
or trustee upon the happening of certain events to enter upon and take posses* 
sion of the mortgaged premises. This instrument also contains a covenant for 
quiet enjoyment. Now, although there is an authority to the mortgagees and^; 
trustees to take possession upon the happening of certain events* I think it 
impossible to say that there is any agreement by the mortgagor to give 
possession. This instrument therefore comes, in my opinion, under the provi- 
sions of cla»8e (b) of art. 44, 
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The fourth deed which forms the subject of the reference is marked No. 8. 
{t declares that it shall be lawful for the mortgagee, his successors, assigns, 
etc., upon a breach of the covenants to enter into and upon the said mortgaged 
premises, but here also there is no agreement by the mortgagor to give posses- 
sion, and I think that this instrument also comes under clause (6), 

The result is, that in my opinion, all four instruments should be stamped 
under clause (h), art. 44, schedule I of the Stamp Act. 

NOTES. 

[I. STAMP ACT— MORTGAGE WITH POSSESSION. 

In tho stamp Act of 1899 art. 40, the words, ‘ at the time of execution ' which were in the 
corresponding article in the Stamp Act ol 1879 were omitted. 

II. STRICT CONSTRUCTION OF TAXING STATUTE8- 

^ee also (1890) 13 All 66 (74) , (1889) 18 Bom. 440 (445) , (1888) 13 Mad. 255 (263) ; 
(1886) 9 Mad. 146 (148) , (1881) 8 Cal. 259 (262) 

[284] FULL BENCH. 

The 16th September, 1H83. 

Present 

Sir Richard Garth, Kt., Chief Justice, Mr. Justicpj Mitter, 

Mr. Justice McDonell, Mr Justice Prinsep, and Mr. Justice 

Tottenham. 

Dukhi Sahu and another Plaintiffs 

verms 

Mahomed Bikhu Defendant.' 

Ltmitaiion Act, XV of 1877, sch, II, ait 64 -Statement of Account unsigned — 

Cause of Action, 

The plaintiffs claimed on a statement of account in writing, dated the 18ih October 1877 ; 
thifi statement of account was not signed by the defendant. The date of the institution of the 
suit was the 30th September 1880 A Division Bench of the High Court held on the appeal 
on the case coming up before them on the 18th October 1877, that the suit was not based 
upon any express contract made between tho paitics , and that the transaction which took 
place ou that date did not constitute au implied contract, and that, therefore, these conten- 
tions were not open to the plaintiffs, but tho Court referred tho question whether the plaintiffs’ 
claim, 80 far as it was based on the statement of account on the 18th October 1877. fell 
within article 64t of sch II of Act XV of 1877. 

* Pull Bench in Sp. App. No. 788 of 1882, against the decree of the Officiating Judge of 
Sarun, dated 30th January and 28th February 1882, modif>ing the decree of the Munsiff of 
Garun, dated the 27th of May 1881 

t t Art. 64 .— 

Description of suit. Period of limi- Time from which period begins 

tation. to run 


For money payable to the plaintiff 
for money foimd to be due from the 
defendant to the plaintiff on accounts 
stated between them. 


Three years ... j When the accounts are stated in 
writing signed by the defendant or 
his agent duly authorized in this be- 
half, unless where tho debt is, by a 
simultaneous agreement in writing 
! signed as aforesaid, made payable at 
a future time, and then when that 
time arrivesji 


*197 



DUKHI SAHU Ac. V. 


IX.R..10 dal. asit 

Held^ by MITTER, PRINSEP, and McDONELL, JJ.—That the question referred was a 
matter of limitation ari.sing m the case which had not been decided in the order of reference^ 

without such a decision the case could not be disposed of, and as to that point, that the 
smtement of account not being signed by the defendant, did not fall within the terms of 
art. 64 of sch. IT of Act XV of 1877. 

/icZd, by Garth, C.J., and TOTTENHAM, J.—That the Division Bench having held 
that the transaction afforded no ba.sis for a suit, had disposed of the case, and the question 
referred was therefore immaterial. 

This case was referred to a PulJ Bench b\' Mitter and WILKINSON, JJ., on 
the 21st June 1883, with tlie following remarks . — 

“ This appeal relates to that part of the plaintiffs’ claim which was based 
on a statement of account on the 18th October 1877. The plaint states : * The 
defendant has had for a long time dealings m cloth with the plaintiffs’ shop, 
so on the 12th Sudi Assin 1934 Sumbut accounts of the dealings were made 
up and adjusted [ 285 ] in the presence of the defendant, and the sum of 
Rb. 8,676 was found due and owing to the plaintiffs by the defendant, which 
was entered in the khaita-bahi m his presence. ^ 

“ The cause of action with reference to this item of the claim is stated in 
the plaint to have arisen on the 12th Sudi Assin 1934 Sumhut (18th October 
1877), the date of the statement of account The suit was brought on the 30th 
September 1880, i c., within three years from that date The balance so found 
was not signed by the defendant Three witnesses were examined in support 
of this adjustment of account. Witness, Nakched Ram, says that after the 
balance was found the defendant admitted its correctness. Progash Lai further 
says that the defendant requested the plaintiffs to take from him a conveyance 
or a lease of some property in liquidation of the debt thus found. The third 
witness, •Seni Roy, not only deposes to the defendant having admitted the 
correctness of tlie balance, hut also states that he, the debtor, promised to pav 
it in the following month of Kartic 

“ The defendant pleaded limitation, and tlie Munsiff overruled it on the 
ground that the suit was brought within three years from the date of the 
adjustment of account, which fact was, in his opinion, established by the 
evidence of these witnesses. 

“ The District Judge on appeal has reversed this decision on the ground 
that the account stated was not signed by the defendant as is required by 
article 64 of schedule II, Act XV of 1877. 

“The question which we have to decide in this appeal is, whether the 
claim, so far as it is based upon an account stated, is barred by limitation. 

“ It has been contended before us that the claim is not barred by limitation : 
(l) because there was a new contract for the payment of the debt found due, 
created on the date of the adjustment of account; and (2) because the provisions 
of article 64 of schedule II, Act XV of 1877 are applicable, notwithstanding 
the account stated was not signed by the defendant. 

“As regards the first ground, the learned pleaders for the appellants mainly 
rely upon the finding of the Court of First Instance, based upon the testimony 
of the witness, Soni Ripy, that [2863 the defendant promised to pay the money 
found due in the following month of Kartic. 

“ It appears to us that this express promise to pay the debt found due in 
the following month of Kartic was not the ground upon which the suit was 
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bratight. The ground of action, as alleged in the plaint, was the statement 
of account on the 18th October 1877, and it is expressly stated in the plaint 
that the cause of action for the item under consideration arose on that date. 

“ There is, moreover, a special reason in this case which disentitles tne 
plaintiffs from changing the ground of the action as laid in the plaint. It was 
admitted by the learned x>leaders of the appellants that there are no materials 
upon the record from which it can be ascertained whether on the date of the 
statement of account all or any of the items were barred by limitation. If they 
were so barred under s. 25 ‘ of the Contract Act, a parol contract for the pay- 
ment of the debt found due would not be valid, see Haviji v. Dhanna (I. L. JR., 
6 Bom., 683). We are, therefore, of opinion that the ajjpellants cannot in this 
suit rely upon any express promise. 

“ Although upon the plaint it is not open to the ajipellants to rest their 
claim upon any express contract, yet it is open to them to contend that there 
was an implied promise to pay the balance found due, arising from the defen- 
dant admitting the debt. This question was fully discussed in Cmed Ghand 
Ruham Chaiid v. Shah Bulaktdas Lalchand (5 Bom. H. 0., O. C., 16) The 
statement of account referred to in that decision appears to us^to be the strik- 
ing out of a balance after the adjustment ot cioss accounts between the parties. 
In a case of tliis nature, as observed by RoLFii, B., with reference to Ashhy v. 
James (11 M. and W., 542), there is ‘ a tiausaction between the parties out of 
which a new consideration arises for a promise to pay the balance,’ 

In the case before us there were no cross demands. The defendant was 
a customer of the plain tills, who had a shop for the sale of cloth. He used to 
take articles on credit and made part-payments Irom time to time. An account 
was kept by the plaintiffs of these transactions and also of the part-pay- 
ments made by the defendant. On the 18th October 1877, this account 
[287] was examined in the presence of the defendant, and the amounttclaimed 
was found to be the balance of the debt due from the defendant who admitted 
its correctness. Such an adjustment of account does not amount to a new 
contract so as to entitle the plaintiffs to claim a new period of limitation from 
the date thereof. It only amounts to an admission or acknowledgment of the 
debt which, if it could be brought within the purview of s. 19 ’ of the Limitation 
Act, would have saved the claim from being barred by the law of limitation. 


Agroeiiicut without con- 
sideration void. — 


* [See 25 , — All agreement made without consideration is 
void unless — 


unless it IS in writing 
and registered, 


or lb a promise to cuiii- 
pensate for something 
done, 


(1) it lb expressed in writing and registeicd under the law 
for the time being in force for the registration of documents and 
IS made on account of natural love and aficction between parties 
standing in a near relation to each other , or unless 

(2) it IS a promise to compensate wholly or in part a person 
who has already \Qluntarily done something for the promisor 
or bomething which the promisor was legally compellable to do , 
or unless 


(8) it is a promise, made in writing and signed by the perbon to be charged therewith, or 
by his agent generally or specially authorized in that belialt, to 
a promise o paj wholly or in part a debt of which the cieditoi might have 

enforced payment but for the law for the limitation of suits 
In any of these cases, such an agreement is a contract 
^Explanatimi 1. — Nothing in this section shall affect the validity, as between the donor 
and donee, of any gift actually made 


or IS 

a debt barr^ by limit<ition 
law. 


Eplatuiticyn 2. — An agreement.to which the consent of the promisor is freely given is not 
void merely because the consideration is inadequate , but the inadequacy of the consideration 
may be taken into accbuut by thii Court in determining the question whether the consent of 
thb pVbSmiab'r Wa& fnsfeiy givfeta J 
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This view is quite in accordance with the law as laid down in Mid Chand 
Golab Ghand v. Gtridhar Madhav (8 Bom. H. C., A. C., 6) ; Kanhyd Loll v. 

(1 Agra H. 0., F. B., 94) ; Doyle v. AUum Biswas (4 W. R*, S. 0. 0. 
HR. 1). In our opinion, therefore, there was no such implied contract made 
out as would entitle the plaintiffs to a new period of limitation from the date 
thereof. 


“ The only question that remains to be considered is, ^whether the claim 
to which this appeal relates falls within article 64, 2nd schedule of Act XV 
of 1877. Upon this point the learned pleaders rely upon Sheik Akbar v. Sheik 
Khan (I. L. R., 7 CaL, 256) It was held in that case that the second column 
of article 64 fixes three years as the period of limitation in all suits upon 
accounts stated, whether in writing or word of mouth, and whether signed by the 
defendant or not. With great deference to this opinion, we are unable to take 
this view of the article in question We must construe the language of the 
article by giving effect to evei y part oi it, whether it occuis in the first, second, 
or the third column. It seems to us that the third column shows that the 
article only applies to cases whaie the accounts are stated in writing, signed by 
the defendant or his agent duly authorized in this behalf. This view of the 
article in question was taken in Thakmya v. Sheo Sinyk Rat (I. L. B., 2 All., 
872). We, as at jiresent advised, concur with the Judges who decided that 
case. As our ojiinion is in conflict with the ruling m Skeik Akbar v. Sheik 
Khan (I. L R., 7 Cal , 256), we lefer the following question for the decision 
of a Full Bench . — 


[ 288 ] * ‘ Whether the claim of the appellants, so far as it is based uj)on the 
statement of account on the 18th October 1877, falls within article 64, 2nd 
schedule, Act XV of 1877 ” 


Babu Kail Kishen SeUy and Babu Aiikktl Chunder Som for the Appellants. 

Babu Chunder Madhub Cihoscy Babu Kanina Sindhii Mookerjee and Babu 
KuLoda Kinker Roy for the Respondent. 

The following Judgments were delivered by tlie Full Bench — 

Hitter, J.—l am of opinion that the question referred m tins case is a 
question of limitation which aiises in the case, and has not been decided in the 
order of reference. 


The plaint in this suit, which was filed on the 30th September 1880, 
states that there was an adjustment of accounts between the parties on the 
18th October 1877. 


In the order of reference, we decided two questions—first, that the suit 
was not based upon an express contract made between the parties on the 18th 
October 187'^ . secondly, that the transaction which took place on that date 

*tSec. 10 If, before the expiration of the poiiod prescribed fora suit or application in 

of any property or right, an acknowledgment of liability 

iLflect Oi cickiiowlodg- in respect of such piopcity or right has boon made in wntinc 
ment in writing signed by the party against whom such property or flight is 

’ , , , claimed, or by some person through whom he derives title or 

liability, a now period of limitation, accoidmg to the nature of tlic original liability shall 
be computed from the time when the acknowledgment was so signed * 

' r writing containing the acknowledgment is undated, oral evidence may be given 

of the time when % wa^s signed ; but oral evidence ot its contents shall not be roeeived ^ 

I'-'For the purposes of this section an acknowledgment may be sufficient 
though It o^ts to specify the exact nature of the property or right, or avers that the toe 
for payment, delivery, performance or enjoyment has not yet come, or is accompanied 
refusal to pa^ deliver, perform, or permit to enjoy, or is coupled with a clto 
or 18 address^ to a person other than the person entitled to the property or ’ 

or an 
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^ ftot atnount to an implied oontraet. We felfc no doubt upon this last men- 
tioned point ; and the authorities which are all cited in our judgment are all 
one way» and fully support the view which we have taken ; no conflict #f 
authorities, as far as we are aware, exists on this point. Under these circum- 
stances, we felt that we could not refer this question to the decision of a Full 
Bench. Our opinion upon the point being clear, and there being no conflict 
of authorities, we should not have been justified in referring this question to a 
Full Bench. 

The points that we have decided, therefore, in the order of reference are : 
(1) that the suit was not based upon any express contract made between the 
parties on the 18th October 1877 , and (2) that the transaction which took 
place on that date did not constitute an implied contract. The question now is 
whether the conclusion at which we arrived upon these* two points, virtually 
disposed of the third contention that was raised before us, viz., that the suit 
was not barred by limitation, because it falls under article 64, schedule IT, Act 
XV [289] of 1877. It has been said tliat oui conclusion that the transaction, 
which took place on the 18th October 1877, did not constitute a new contract, 
IS tantamount to a finding that the cause of action upon which the plaintiff 
based his suit was not made out. The plaintifl sued for the price of cloth sup- 
plied to the defendant from time to time. I have examined our order of 
reference, and I do not find a single passage in winch we have held that his 
claim was not made out It is true that the plaintiff alleges that the cause of 
action arose on the date when the statement of accounts took place. If that 
turns out to he a mistake on his part, it would not follow that he would not be 
able to recover in this suit upon establishing a real cause of action not incon- 
sistent with his allegations in the plaint. Let it bo supposed for a moment 
that the plaintiff’s claim is not barred by limitation, can it be said that upon 
our judgment it must be hold that his claim is not made out when that claim 
is established by the witnesses believed by the lower Courts — witnesses who 
deposed that the defendant admitted the correctness of the balance found 
against him? It had been said, that a statement of account necessarily 
constitutes a new contract and as we have held in the ordei of reference that 
the transaction of the 18th October 1877 did not constitute a new contract, 
therefore we have held also that there is no cause of action m this suit. 

With reference to this observation 1 have simply to say that in the 
reference order ivc have not held that a statement of account necessarily 
constitutes a new contract. Neither have I been able to come to that opinion. 
But if that be a correct proposition of law, even then it cannot bo said that on 
our reference there was no question to be decided, because that question is 
decided on this reference, although there was no argument upon it. 

1 shall now state the reasons which weigh with me in thinking that it is 
not a correct proposition of law. If it were a correct proposition, it would 
follow that a statement of account would supersede and extinguish the debts 
of whi^h it is a statement. But there is abundant authority for the proposi- 
tion that an account [290] stated does not supersede those debts see Smith 
v. Page (15 M. and W., 683), Perry v. Aitwood (25 L. J., Q B , 108) Then it 
has been asked that if an account stated does not constitute % new contract, 
what is it The answer is, that it i& only evidence of an existing debt . see 
NemhuU v. Halt (6 U. and W.. 662). This question has been exhaustively 
discussed by Scotland, C. J., and Innes, -T., in Hirada Kartbasappah v. Gadiji 
Muddapah (6 Mad. H. 0., 197). I cannot do better than reproduce here the 
following extract from the judgment bearing upon this question. The learned 
Judges, after findings thsafc in that case there were no cross demands which wore 
adjusted between tiie parties, and that the transaction in question in that case 
* 
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simply amounted to the ascertainment by reference to the plaintiff's accounts 
of the whole amount of the item on the debit side, and of the payments on 
account credited on the other side, and the acknowledgment of the balance 
appearing thereupon to be due,** observed as follows : — 

“ Then does the arrangement, alleged to have taken place between the 
appellant and the respondent, evidence a new contract The striking of the 
balance and the admission that the amount was due, enidenced a present 
promise to pay it, but that was nothing more than the law alreewiy implied 
from the previous existence of the debt, and was all that such an executed 
consideration could support and it is obvious that, if nothing more than that 
were necessary, the limitation bar might always be evaded by acknowledgments 
and admissions not in writing. What we must look to see is, whether the 
arrangement mvolvecT any new consideration l‘oi the promise to pay the 
balance. Now, where there are cross demands and, on a settlement of 
accounts, items, agreed to on one side, are wiped out by an appropriation to 
their discharge of admitted items of claim on the other side, and thereupon 
a balance is struck and payment promised, the mutual agreement to set off, 
pro ianto, one sgt of items against the other constitutes a new consideration 
for the promise to pay the settled balance, and both make a new contract. 
For this Ashbii v. James (11 M. and W , 542) is a C2913 direct authority. 
But tvhoe theie is iio cross claim to be set off, and no neio offreement of app)fo- 
priation, a settlement of the balance due on the examination of accounts 
IS mereltj a statement of an antecedent debt. The parties simply agree 
as to how much of the debt remains due In such a case theie is plainly no new 
coniiact This distinction is briefly expressed in Laycock v. Pickles (33 L. J., 
Q. B., 43). Blackburn, J., theie said . ‘ In common talk, an account stated is 
treated as an admission of a debt due from the defendant to the plaintiff* , but 
theie isialso a leal account stated, which is equivalent to what is called in the 
old law an insunul umipiUatenint, when sevcial items of claims are brought 
into account on either side, and being set against one another a balance was 
struck, and the consideration for the payment of the balance was the discharge 
on each side ’ And the arrangement in that case was upheld as being such a 
real statement of account. 

Enough of authority has been shown to establish the proposition that a 
statement of account does not necessarily constitute a new contract. It is only 
where there are cross demands, and they are set off one against another so as to 
extmguish the oJ/d debts, that an account stated does amount to a new conti'act. 
Therefore, the leforence cider deciding that the tiansaction of the 18th October 
1877 between the parties to the suit did not constitute a new contract, did not 
dispose of tl’C question whether it amounted to an account stated within article 
64, schedule ll of the present Limitation Act. 

If an account stated necessarily constituted a new contract, that would be 
a ground upon which the question leferred should be answered in the negative. 
If it does not in all cases amount to a new contract, then it is to be seen whether 
in other respects the account stated m this case falls under article 64, schedule 
II of the Limitation Act. The question referred to the Full Bench, thei*efore, 
was not decided by us in the order of reference , and it arises upon the facts 
stated in the order of reference and found bv the lower Court. It was urged 
before us that the claim is not barred by limitation, because it falls under article 
64, schedule II of the Limitation Act. Our view [292] upon this question 
was against this confention, but that view is in conflict with the decision in 
Sheik Akbwr v- Sheik Khan (I.L.K , 7 Cal., 256) as will appear from the following 
extract from that judgment : — 

“ It wm iage^iousiyi^ggested in argument on behalf,^ piamtiff, that 
as artfole 64 of ShhbBule II of the Limitation Act says nothing in the thirll 
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columH as to accounts stated by word of mouth, that article must be considered 
as applicable only to accounts stated in writing , and that as no special period 
of limitation is prescribed for suits upon accounts stated orally, the period of 
limitation for such suits would be six years. It is certainly difficult to under- 
stand what the Legislature could have intended by this omission, hut we think 
thdt giving a reasonable construction to arttcle 64, we must consider that the 
second column mearhs to fix three yeais as the period of limitation in all suits 
upon accounts stated. To prescribe a limitation of three years in suits upon 
accounts stated in writing, and six years in suits upon accounts stated orally, 
would be an obvious absurdity ” 

Our opinion being thus in conffict with tlie.decision cited above under the 
rules of practice of this Court, we were bound to refer the (luestion which we 
have referred. 

For the foregoing reasons, it seems to me (1) that the question referred 
is a question of limitation , (2) that it arises in the case which cannot be 
disposed of without deciding it , and (3) that it was not disposed of in the 
order of reference. 

I am of opinipn, therefore, that the question sliould be answered liy the 
Full Bench , and, for the reasons given m the order of reference, which I need 
not repeat here, it should be answered in the negative. 

McDonell, J. — In this case the learned Judges of the Division Bench 
have decided that what occurred on the 18th October gave rise to no substan- 
tive cause of suit. They find that there was no express contract on that day, 
and then that there was no implied contract, and that the plaintiff's claim 
would he barred by limitation unless article 64, schedule II of the Limitation 
Act of 1877 applies, and I concur with them in [293] holding that it does not 
do so ; and that to give a fresh ground of limitation under that section, the 
account stated should be in writing , and that when there is no writings article 
64 does not applv. 

PrinsePf J. — It is no doubt at all times more satisfactory that on a 
reference to a Full Bench, all matters connected with the iiarticular point should 
be referred, and so far I think it is to be regretted that we have not had 'to 
consider the exact effect of an account stated, both as a cause of action and as 
giving a fresh starting point for the purpose of limitation, independently of the 
original transaction which may have led to that account stated 

I am further of opinion that we should give our answer to the point 
referred, which, as pointed out by Mitter, J , legitim ateh arises in the case. 

With respect to the point referred, I am of opinion that the account 
stated in the present case, which is not a written document signed by the 
defendant, cannot properly fall within the terms of article 64, schedule II of the 
Limitation Act, nor under article 120 as relating to a “ suit for which no period 
of limitation is provided elsewhere in the schedule ” Tlie statement of account, 
admitted by defendant by word of mouth, is onl> evidence of the admission of 
the defendant. The present suit would, as regards limitation, depend upon the 
date of the contracts or debts to which each item included in that account relates 

Tottenham, J. — I confess that I do not very clearly see how the particular 
question put to us arises in the present case • 

The suit which purports to be based upon a transaction which took place 
on the 18th October 1877 was instituted within three years of that date ; and 
if it be assumed that a suit can be brought upon the basis of that transaction, 
it is hardly material to enquire if it is governed by article *64. Similarly, if it 
be held that the transaction affords no basis for a suit, it is superfluous to 
inquire vrhether this or that article of the schedule to the Limitation Act applies , 
for when there is no causa of Caw] action, no article of that schedule applies. 
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As, however, the majority of the Court are of opinion that we should give a 
reply to the question, 1 find no difficulty in stating that inasmuch as article 
64 distinctly refers only to accounts stated in writing and signed by the defen- 
dant or his agent, it does not include the transaction upon w’'hich this suit is 
based which was not accompanied by any signature of the defendant or his 
agent. 

Garth, C.J. — With all due respect to tlie opinion of some of my learned 
brothers, it seems to me that this case has been already disposed of in the order 
of reference, and that the question referred to us does not arise. 

That question is one of limitation, namely, whether the claim of the plain- 
tiffs, as based upon the statement of account of the Iftth of October 1877, falls 
within article 64, schedule II of the Limitation Act of 1877 ? ^ 

Now it seems to me that before any question of limitation can arise under 
this or any other ai’ticle of the Limitation Act, we must assume the existence 
of a cause of suit. 

Each of these articles of limitation applies to some particular cause or 
causes of suit, and unless there is first proved to be a cause of suit, no question 
can arise as to hmitation. » 

Now the plaintiff's’ suit in this case was based entirely upon the alleged 
statement of account on tlie 18th of October. They contended that the state- 
ment of account whicli then took place gave rise to a substantive cause of action 
as upon an account stated. This appears not only from the plaint, and from 
the judgments of the lower Courts, but also from the very first sentence of the 
referring order, which runs thus — 

“ This appeal relates to that part of the plaintiffs' claim, which was based on 
a statemont of account on the 18th of October 1877'' xVnd, again, a few lines 
further on, — “ the ground of action, as alleged in the plaint, was the statement 
of accoip-nt on the 18th of October 1877, and it is expressly stated in the plaint 
that the cause of action for the item under consideration arose on that date.” 

No other cause of action was alleged or proved ; and therefore, unless the 
statement of account on the 18th of October gave [295] rise to a substantive 
cause of action as upon an account stated, the plaintiff’s, as it seems to me, had 
no case. 

Now the learned Judges of the Division Bench have decided, if I under- 
stand them rightly, that what occurred on the 18th of October gave rise to no 
substantive cause of suit. They find, first, that there was no express contract 
on that day, and then that there was no implied one. 

That finding, as it seems to me, disposes of the case. If no substantive 
cause of action arose on the 18th of October, it must surely be immaterial, 
whether, if there had been a cause of action, it would have been barred by 
limitation. 

In the case which has been alluded to in the order of reference with 
which the learned Judges say they cannot agree, the only question of limita- 
tion which we had to decide was, whether a cause of action on an S/Ccount stated 
orally came within Article 64 or Article 120'^ of the Limitation Act ; or, in other 

•[Art. 120.— 

Description of suit I Period <>"•«»»- Time from which period begins 

^ [ tation, to run. 

^ ‘ _ 1 __ „ . „ _ _ _ 

Suit for which no period of limi- Six years ... | When the right to sue accrues.] 
tation is provided ©iBewhere in this , 

schedule. , 
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words, whether the three years or the six years rule of liooitation applied to 
such a cause of action. 

But for the purposes of that question we assumed that a substantive cause 
of action upon an account stated orally had arisen ; and except upon that 
assumption any question of limitation would have been immaterial. 

The point, therefore, whicli arose in that case does not in my opinion arise 
in this, for two reasons . — Ist, because, as I have before explained, it has here 
already been found by the Division Bench that the transaction of the 18th of 
October gave rise to no new or substantive cause of action ; and, 2ndly, because 
if it had given rise to such a cause of action, the suit was brought within three 
yeai'S from that date; so that no question as to the three years or the six 
years limitation could arise. ^ 

If I rightly apprehend the meaning of my brother Mitter'S judgment, I 
gather that the main difference between us is not upon any question of limitation, 
but as to the nature and meaning of a cause of action upon an account stated 
He appears to think that a cause of action upon an account stated is not a 
substantive cause of suit, or, in other woxds, a new contract. 

[296] I have dflways understood that, unless it is a nexc Contract^ it is no 
cause of action at all. The consideration for it may be, and generally is, a past 
debt ; but it is as much a new contract as a promissory note or a bill of exchange, 
which may also be giv^en for a past debt 

Again, I think, that some misapprehension has aiisen as to the difference 
between an account stated, which is a substantive cause of suit in itself, and a 
promise to take a debt out of the operation of tlie Limitation Act, which need 
not, and often does not, amount to a substantive cause of suit. 

A promise of that kind must he in writing, both here and in England. An 
account stated in England may or may not be in writing, and I see no reason 
why the law should not he the same here. But as to that, there seem^ some 
difference of opinion. 

This is a question which I shall be very glad to discuss when the occasion 
arises ; but it seems to me, for the reasons which I have given, that it does not 
arise in this case. 

There are also other points in my brother Mttter’S judgment with which I 
do not agree ; but I do not think it necessary to advert to them, because, in 
my opinion, they are not material to this case. 

Although some of my learned brothers and myself take a some what different 
view of the question referred to us, the result, I consider, will be the same ; 
namely, that the special appeal will be decided in accordance with the views 
of the Division Bench. 

The appeal will therefore be dismissed with costs. 

Apjieal Dismissed. 


NOTES 


[ AOCOUNT STATED-- 

“ Accounts slated'’ are of two kinds, to both of which the language of art. 04 applies, 
provided they are in writing, and signed by the defendant or His agent According to the 
Bo.'nbay and the later Allahabad cases the article applies only to written and signed adjust^ 
ments of cross-demands — Mitra on Limitation, (1911) Vol II p 953. * 

The Bombay and the Allahabad views are contained in 93 All 502 , 15 All. 1 , 22 Bom. 
613. See also 11 C. P, L. R. 65. As regards the Calcutta and the Madras High Courts, see 10 
Cal. 264 ; 26 Mad. 186. 

As to when a new promise to pay is to be implied, see 10 Cal. 1033 , 20 P. R. 1883 ; 21 
Mad. 8G6 ; 6 Bom. 683 ; (1899) 8 0. C. 195 (201) , (1892) 16 Mad, 339 (340).] 
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The 28th February, 1884. 

Present . 

Sir Eichard Garth, Kt., Chief Justice, and Mr. Justice Field. 


MadonMohon Poddar aud others Plaintiffs 

versus 

Purno Ohundra Purhot and others Defendants. 


Small Game Court, Mofussil — Act XI of 1805, s. 21 — New trial- -Bevieiv — 
Limitation Act, IS'^7, art, 173. 

Section *il of Act XI of 18r>5 is still in force uotwithstandiug the right ot reMew given to 
Small Cause Courts in the Mofussil by s 023 of the Code of Civil Procedure. 

Where the circumstances of a case admit of a now trial, an application for such new 
trial IS governod bv s 21 of Act XI of 1885 , but where the circLimstanccs of a case do not 
admit of a new trial, but do admit of a review, then the time within which an application 
for review should be made is to be governed bv art. 173, t sch II af Act XV of 1877. 


This was an application made for the purpose of obtaining a re-trial of a suit 
which had been dismissed on the 30th December 1881 by the Munsif of 
Madaripore, who at that time \7as exercising the powers of a Small Cause 
Court Judge. The application was made on the 30th January 1882. It, 
however, was not clear from the papers sent to the High Court whether a 
new trial or a review was the subject of the application ; the Munsif vras of 
opinion that a new trial could not be granted, as under s. 21 of Act XI of 1865 
the application was out of time ; but he thought that it was open to the 
applicant to make the application under s. 623 of the Code of Civil Procedure. 
But inasmuch as chapter 47 of the Code did not prescribe an> limitation 
for such an application, he was of opinion that (regard being had to s. 6 of the 
Limitation Act), an application for review of a judgment of a Court of Small 
Causes sliould be presented within the time prescribed by s. 21 of Act XI of 
1865, and that the term of ninety days proscribed by the Limitation Act, as 
the period in which a review might be presented, was not applicable to such 
cases. He therefore rejected the application subject to the opinion of the 
[298] High Court on the following question : “ When a judgment is passed 

against a plaintiff by a Small Cause Court, and an application for review of 
the sameds made under s. 623 of the Civil Procedure Code, is the application 
within time if made after seven but within ninety days from the date of the 
judgment, s. 21 of Act XI of 1865 notwithstanding ? 

* Civil Reference No. 18 of 1882, from Baboo Chundra Coomar Das**, Munsif exercising 
powers of a Small Cause Court Judge at Madaripore, dated the 31st March 1882. 

^ ttArt7l73:— 

Description oUpplication. i ! Time from wKo^penod boRins 


For a review of judgment, except 
m the cases provided for by No, 162. 


Ninety days 


The date of the decree or order.] 
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Baboo Smhee Kant Sen for the plaintiff. 

Baboo Antmd Oopal Palit for the defendant. 

The opinion of the Court (Gaeth, C.J., and FIELD, J.), was delivered by 

OaPth» C.J. — It has already been decided by this Court in several 
cases that s. 21 of Act XI of 1865 is still in force, notwithstanding the right 
of review which is given to Small Cause Courts in the rnofussil by s. 623 of 
the Civil Procedure Code — (see reference No. 19 of 1878 from the Small 
Cause Court of Bhangah, decided by this Bencli on 26th August 1879, and 
reference No. 14 of 1881 from the Munsif of Soodhararn, decided on 8th Decem- 
ber 1881), {Rattan Knshcnv. Poddar Raqhoo Nath Shahat 1- D. E., 8 Cal., 287), 

There'^are some cases in which a new trial might be the proper remedy, 
and where a review would not be allowed by law , and there are others 
where a new trial could not be had. and the appropriate remedy would be by a 
review. 

It does not appear from the reference in this case, what the nature of the 
application was, or whether the plaintifl's proper remedy would be by a new 
trial or a review , but we think that he sliould not be bound by the mere form 
in which the apiDlication was made , and that the answer which he ought to 
give to the reference depends ui^on whether a new trial or a review would bo 
‘ the proper remedy. * 

If a new trial is necessary, then the idamtiff is out of time by reason of 
the seven days’ notice not having been given but if the relief which he seeks 
may be granted upon a review, he appears to be in amiile time 


[ 299 ] APPELLATE CIVIL 


The 4th Jannan/, 1HH4, 

Present 

Mb. Justice Tottenham and Mb. Justice 0’Kineal\. 


Bir Chunder Manikya Defendant 

versus 

M ahomed Af saroodeen Plain ti ff . 


Mortgage — Money decree — Sale unde} mortgaye decree — Prtor sale iindei 
money decree — Suit for possession. • 

On the 21st of Apnl 1864, *1 moitgagGcl a certain taluk, and on the 13th of December 
1865, the mortgagee obtained a mortgage decree on hii, mortgage. On the 5th of April 
1867 (in execution of a money decree obtained against A bv a tBiid paifcy on the 20th of 
September 1864) the right, title and nitorcst of A in the tcilii k was purchased b> th e de^ 


• Appeal from Origi, 


Deorpe No. 229 of 1882. against the decree of F. W. BEES, Esq., 
^ thti Ah of July 1882. 
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iwi who entered into posseesion. On the let of July 1888, the ri^l, title va& 
ill ih 0 tiluk was sold in execution of the mortgage decree and purchased by tno ‘ 

In these cxcscufcion proceedings the defendant mtervonedt but his claim was disallowed, vn 
the 38th of June 1880, the plaintiff brought the present suit for possession of the taluk* 

^ Hddy that the plaintiff was not entitled to pobsossiou, but should have brought his suit 
to enforce the mortgage hen against the defendant 

The material portions of the judgment ol the lower Court are as follows : 

“ The plaintiff’s suit was dismissed hy my predecessor, as being 
under s. 13, Code of Civil Procedure. On appeal the Judges of the Honourable 
High Court reversed his decision and remanded the suit to be tried on the 
merits (see JlaJiomed AharwUIocn v Btr Ghnnder Mautkyu, I h. K., 8 Cal., 
470). The facts are these — 

On the 21st ol Ajjril 1861, one Kam Coomar Bliuttacharji (and another) 
borrowed Hs. 2,000 from one Soorja Kiniiaii, and gave a mortgage bond, 
pledging (among otliei properties) tlio taliilv in suit. The money was to be 
repaid in four months As it wa© not paid, *Soorja Kumari instituted a suit 
on the 23rd of Novoinbei’ 1865, and obtained a decree on the 13tli of December 
in the same year. On the 5th ol A])ril 1867, the right, title and interest of 
Kam Coomar Bhuttachaj-]i in the taluk m (juestion v\ab sold in execution of a 
decree on a simple money bond and bouglit by the defendant No. 2, benami- 
dar for the [ 300 ] defendant No 1, After this the decree on the mortgage 
bond was executed, and, notwithstanding an objection put in by the defendant 
No 2, the right, title and interest ol Rain Coomar Bliuttacharji was again sold, 
and bought by the plaintiff on the 1st ol July 1868 The plaintiff alleges 
that he obtained symbolical possession on the 4th of September 1868, but was 
immediately dispossessed by defendant No 1 The defendant denies that the 
plaintiff obtained symbolical posbession, and admitting the other facts as given 
by plaintiff pleads that the suit is barred by limitation, and that the plaintiff's 
purchase was of no effect. In addition to the issue as to res the 

following issues wore framed . (a) Did the jJaintifl' take symbolical posses- 
sion in September 1868 of the propeit> in suit (5) Is the suit haired by 
limitation ? (c) Did the disputed piopertv pass to plaintiff by the purchase 
of July 1868?” 

The District Judge found all these issues in favour of the plaintiff [citing 
on the last issue the case of tlaraii Chiindcr (rhosa v. Dinu Bundhoo Bo^e (14 
B. L. R., 408 , 23 W. R., 186), and gave the plaintiff a decree. 

The defendants appealed to the High Court. 

Babo ) Kalhj Mohun Basb and Baboo Dnorga Mohim Boss for the 
appellant. 

Munshi Serajril Islam for the respondent. 

The Judgment of the Court (Tottenham and D’Kinealy. JJ.), was 
delivered by 

Tottenham, J.- -The parties in this suit were purchasers at auction of 
the lame prejperty in execution of tw’o separate decrees. The plaintiff’s was 
the more recent purchase, it having taken place on the 1st July 1868. The 
defendant’s purchase was on the 5th April 1867 , but the plaintiff’s case was 
that the deo-ree in execution of which his purchase was made Was a mortgage 
decree, the mortgage having been made and the decree upon it having been 
obtained previously to the purchase made by the defendant. The date of the 
mortgage was 21st April 1864, and the date of the deoroeuupon the mortgage 
bond was JOth Deirember 1865. On the other side, lor the. defendant, 
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appeUa«ut« it ifi contended that the decree obtained in December 1866 
Upon the mortgage bond was not a mortgage decree, but a simple money decree, 
and this has been held by the lower Court, The District Judge, however, was 
of opinion that, notwithstanding this fact, the plaintiff was entitled to recoyer 
possession upon the authority of the Full Bench case of Haran Chunder OHose 
V. Diw Bundhoo Bose (14 B. L. R.. 408 ; 23 W. R , 186), which established the 
principle that a mortgagee causing the sale of the mortgaged property conveys 
to the purchaser the entire interest in the property which he and the mortgagor 
could iointly sell, as well when the sale is under a decree for sale as when it is 
under a money decree. He held that the defendant m the present case could 
not claim to be a person not a party to that su^t claiming interest in the pro- 
perty, because at the time, when the suit was tried and the decree given, the 
defendant had acquired no interest in the property, for his purchase took place 
in April 1867. It seems that in the execution proceedings undeu' winch the 
present plaintiff purchased, the defendant did come in as a claimant object- 
ing to the attachment and sale upon the ground of his own previous pur- 
chase and possession. That claim was rejected, and tlie Judge observes that 
the defendant then had an ojipoitunity of redeeming the properkv hy paying off 
the mortgage money, but as be had not taken advantage of this ojiportunity, 
the plaintiff was entitled to succeed m the jivesent suit It appears to us that 
the case really depends upon the question whether tlie decree of the 3()tli 
“December 1865 was a mortgage decree or not , and looking to the description 
of a mortgage decree given in the case ot Gapi Nath Sinq v Sheo Sahaij Singh 
(B.L R Sup, Vol. 72, 1 VV. R, 316), wo think the decree obtained by Soorja 
Kumari Dabi against Ram Cooinar Bhuttachaiji (mortgagoi), was a mere 
money decree. Upon the authority of the cases above Hjferred to it is clear 
that the plaintiff, though he may have purchased the hen of the mortgagee, 
is not entitled to recover possession of the property, as against a peis«n who 
was no party to that decree and is a bond fide jiurchaser for value without 
bringing a suit to enforce the lien. The present suit, which is one for eject- 
ment, IS not one in which [ 302 ] he IS entitled to succeed His remedy, if lie 
has any, must be by a regular suit to enforce his lien uudei the mortgage. In 
the meantime we think the defendant was entitled to retain jiossession of the 
property. We accordingly reverse the decree of the lower Court, and direct 
that the suit be dismissed with costs of botli Courts. 

\ppeal dismissed 


NOTES 

[The person entitled to redeem doo^ not lose hib right when not m.idt* a part\ to tlio 
mortgagee’s suit — (1885) 10 Bom 88 (91). As regards the relative rights of purciliaseis in 
execution of money decrees and of mortgage decrees respectively, see (188r)) 12 Cal 291) (301) ] 
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in re SURAT uiiobni [1884] 


[ 10 Gal. 302 ] 

APPELLATE CEIMINAL 


The 24th January, 1884. 

Present • 

Mr Justice Mitter and Mr. Justice Field. 


In the matter of the Petition of Surat Dhobni. ’ 


Evidana Act (J of 187'^), s ti—Hiatcineni made to third pevaon hy peraon 

, ?njii7’ed. 

The onl> evidence against .i prisoner charged with having voluntiiril> caused grievous 
hurt was a statement made in the presence of the prisoner by the person injured to a third 
person, immediate!} after the commission of the offence The prisoner did not, when the 
statement was made, deny that she had done the act complained of. 

Held, that the evidence was admissible under s Gtands 8, Illustration (^)t of the 
Evidence Act. 

In this case the prisoner had been convicted by the Assistant Commis- 
sioner of Dibruf»ai‘h, under s. 324 of the Indian Penal Code, of having volun- 
tarily caused hurt to hei daughter-m-law by burning her with a red hot pair 
of tongs The only evidence in support of the charge was a statement made 
in the presence of the prisoner by the daughter-io-law to a neighbour immedi- 
ately after the commission of the offence. It appeared also that the prisoner 
did not deny that she had inflicted the injuiies The prisoner appealed to the 
Officiating Judge of the Assam Valiev Districts, who held that the statement 
was so closely liound up with the occurrence itself that it was clearly a 
relevant fact and admissible in evidence under s. 0 of the Evidence Act and 
affirmed the conviction 

The prisoner preferred a petition to the High Court 

Baboo Ghimdor Roy for the Petitioner 

No one appeared foi the Crown. 

[303] The following Judgments were delivered by the Court (Mitter and 
Field, JJ.). 


* Criminal Motion No 270 of 1883, against the order of C J. Ijyall, Esq , Officiating 
Judge of the Assam Valley Districts, dated the 4th August 1888 

t £Scc C * — E.icts which, though not in issue, are so connect- 
ed with a fact in issue as to form part of the same transaction^ 
are relevant, whether they occurred at the same time and place 
or at different times and places ] 

+ [ 8 Aiiv fact 'fi relevant w’hich shows or constitiite.s a 
motive or preparation for anv fact in issue or relevant fact 


Relevancy of facts form- 
ing part of same transac- 
tion. 


Motive, preparation and 
previous or su bsc«<.icnt con- 
duct. 


The conduct of anv party, or of aii} agent to any party, to any suit or proceeding in 
reference to such suit or |)roceodmg, or in reference to any fact in issue thereon relevant 
thereto, and the conduct of any person an offence agaiiut whom is the subject of any proceed- 
ing, 18 relevant, if such conduct influences or is influenced bv any fact in issue or relevant 
fact, and whether it was previous cr subsequent thereto 

Explanhiion 1. — The word “ conduct” inthi.s section does not include statement, unless 
those statements accompany and expUiu acts other than statements, but this explanation 
is not to affect tne relevancy of statements under any other section of this Act, 

Explanatwn 2. — When the conduct of any person is relevant, any statement made to 
him or in uis presence and hearing, which affects such conduct, is relevant 

• ♦ * 

(y) The question is, whether A owes B Rs. 10,000. The facts that A asked C to lend 
him money, and that D said to C in A's presence and hearing — ‘ I advise you not to trust A 
for he owes 10,000 rupees and that A wont away without making any answer are rele- 
vant facts J 
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Field, J . — ^The additional evidence which we directed to be taken by our 
order of the 11th December last has now been sent aipby the Sessions Judge. 
In consequence of my learned colleague having some doubt, I have very care- 
fully considered the question with which we have to deal. In the case of 
Bts V. Osborne (I C. and M., 624), referred to in my learned colleague’s 
judgment, ORESWEliL, J., said “ What the prosecutrix said at the time of the 
committing of the offence would be receivable in evidence on the ground that 
the prisoner was present and the violence going on but if the violence was 
over, and the prisoner had departed and the prosecutrix had gone on running 
away crying out the name of the person, it would not be evidence.” That 
was a case of rape, and I do not understand Creswell, J., to have meant that 
in order to render the statement of the piosecutrix admissible in evidence, 
both the presence of the prisoner and the continuance of the violence must 
have co-existed with the making of the statement 1 understand the learned 
Judge to have been speaking with reference to the circumstances of the case 
before him rather than to have been laying down any fixed rule which would 
require for its application tlie co existence of the two circumstances jusj men- 
tioned. In the case of Rcjc v. Fostci (6 C. and P., 325), before three learned 
Judges — Park and Patteson, J J., and Gttkney, B. — the prisoner was charged 
with manslaughter, in killing a certain person by driving a cabriolet over him. 
A waggoner was called as a witness, and he said that ho was driving his 
Waggon, and that he saw the cabriolet drive by at a very rapid rate, but did 
not see the accident, and then he went on to say that immediately after, on 
hearing the deceased groan, he went up to Inm and asked him what was the 
matter. It was objected that wliat the deceased said in the absence of the 
prisoner as to what had caused the accident was not receivable in evidence, 
but the three learned Judges were agreed that under the circumstances it 
ought to be received. This appears to me to be a case more immediately in 
point than that of Rex v. Osborne. f.364] It must, however, be borne in mind 
that these English cases can be reterred to only by way of illustration. They 
are not in any way binding upon us.^rogaid being had to the provisions of cl. 1 
of s. 2 of the Evidence Act. What, therefore, we have really to consider is 
whether the evidence is admissible undei the Indian Evidence Act, and having 
given to the matter my most careful consideration, I have come to the conclu- 
sion that it is admissible It is clear from the additional evidence now sub- 
mitted by the Sessions Judge that the statement made by the giil was made 
in the presence of the prisoner and almost immediately after the infliction of 
the injuries by the tongs. I think, therefore, that it falls within the purview 
of s. b [se4^ Illustration (a)j of the Indian Evidence Act. I think further 
that it falls within s. 8, Illustration (g), inasmuch as the accused person was 
present and made no answer denying that it was she who had inflicted the 
injuries upon the girl. The witness upon a re-exam i nation has added certain 
matter which we are both agreed that we ought not to consider, but excluding 
this matter, the case in my opinion falls within the illustration just quoted. 
The occasion was certainly one upon which the prisoner, if she had not 
inflicted the injuries upon the girl, would, in all probability, have denied the 
charge made against her by the girl, and tlio tact that she did iiuL do so 
appears to me to have been an acquiescence in the truth of the chaige so 
made by the girl. As to the sufliciency of the evidence, it is unnecessary for 
us to express any opinion. We are hearing this case merely in the exercise of 
our revisional jurisdiction, and the point to which we are agreed to limit our- 
selves is whether there is legal evidence upon which the prisoner might have 
been convicted, and this question I feel compelled for myself to answer m the 
affirmative. 
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Hitter, J. — I concur. I had some doubt upon the point fully discussed 
in the judgment of my learned colleague. But after considering the authori- 
ties referred to in it, I come to the same conclusion to which he has come. 


NOTES. 

[Sef (1906) 11 fj W N 266, where fchis case was distinguished, as to when the evidence 
of a bvslandei is admissible in evidence as part of the res gestae. 

[305] PRIVY COUNCIL. 

The 21st, 22nd June, and 11th July, 1888. 

Present 

Lord Watson, Sir B. Peacock, Sir R. P. Collier, and 
Sir R. Couch 

Balkishen Das. - . . Petitioner 
versus 

Run Bahadur Singh Objector ‘ 

[On appeal from the High Court at Fort William in Bengal j 

Decree — Construction of dcc'iee — Penalty — Ilighei rate of interest upon 
default 111 payment of nisiahnent. 

A dccr( e of which the torms> had been arranged bv solehiiama between the parties, for 
pavment of money bv instalments with interest at six per cent , was construed to provide 
also for thriH- rontiiigencics, viz, non-payment at due date, (n) of the first instalment, two 
consecutive instalments being in arreai at the same time , (h) of instalments, other than the 
first , (c) of tlio hrst mstalmonl. simpl>. Upon the occurrence of (a), or of (6), execution 
might issue for the whole decretal money with juten^st then^on at twelve per cent Upon the 
occurreiirc of (c) oxecntioii might issu,* for that instalment, with interest at twelve per cent, 
from the date of the decree 

The de'cree-holder having accepted payment of the first instalment on the footing of (c), 
Jwld that he had not, In any admission or settlement, precluded himself from insisting on 
the above con-i^ruetuvi a^ to (6) Held, also, that these provisions for double interest wore 
but a reasonable substitution of a higher rate of interest for a lower, in a given state of circum- 
stances and weu not jn the nature of a penalty .igamst which equitable relief might be 
claimed. 

Appeal fr>m a decree (27th February 1880) of the High Court setting aside 
an order (Kitli July 1879) of the Subordinate Judge of Gya made in execution 
of decree and substituting another 

The questions on this appeal related to the construction of a decree 
founded on, and reciting, a solehnama between the parties and to the right of 
the appellant to execute to the extent of the provisions of that decree when 
properly construed. 

On Novgmher 11th, 1870, Rani Ismidh Koer, since deceased, executed a 
security in favour of Rai Narain Das, also since deceased, and now represented 
by Balkishen Das, the appellant, for repayment of Rs. 1,75,000, with interest 
by half-yoarly instalments. Default having been made in payment, Rai Narain 
[ 306] Das sued the'Rani to recover the amount due, which with a further loan 
came to Rs 2,15,359. To this suit the respondent, who was heir in reversion 

to the estate >n the hands of the Rani, (a Hindu widow) was added as defen- 
dant. During the progress of the suit an arrangement was come to for pay- 
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ixisxit by instalments of Rs. 30,000 each , and a decree was made on the 29th 
March 1873, which gave rise to the present dispute. The decree, which 
stated the terms of a solehnama between the parties, contained the articles set 
forth in their Lordships’ judgment. 

The due date of the first instalment payable was September 25th, 1874, 
but it was not paid until a short time before the second instalment fell due 
The decree-holder, accepting it, gave a receipt, dated 1st September 1875, 
containing the following statement of the mode in. which the payment of 
Rs. 30,000 was appropriated: — 

Rs. A. P. 

“ Rs. 30,000, half of which is » . ... ... ... 15,000 0 0 

Out of the principal mentioned in the kistbundi decree for the 

first instalment, i.c., for Bhadon 1281 Fash . . .. 21,280 0 0 

Interest on Rs. 30,000 from the 29th March 1873, the date of 
the solehnama, to the 31st August 1875, the date of payment 
at the rate of 1 rupee per cent per month, which, by reason 
of default of instalment, became payable under the terms of 
the solehnama embodied in the decree, at 1 rupee per cent 
instead of 8 annas per cent. ... ... 8,720 0 0 

Dated the Ist September 1875, corresponding with the 2nd Bhadon Sudi, 1932, 
Sam bat, or 1282 Fasli ” 

On tlie 19th August 1876, shortly before the third instalment became due, 
the respondent remitted to the decree-holder Rs. 30,000, m payment of 
the second instalment, making up an account as lollows — “ To principal 
Rs. 23,820, to interest Rs. 6,180 ” The last item of interest was apparently 
arrived at by calculating interest on the instalmont from the 29th March 1873 
to the 3rd September 1876 at 6 per cent This the decree-holder [307] •refused 
to accept Afterwards, the money having been paid into Court, together with 
a further sum of Rs. 30,000 deposited on the 19tb September 1877, on account 
of the third instalment, shortly before the fourth instalment became due, the 
decree-holder took the money out, it being understood that no special appropri- 
ation or adjustment was made or admitted. 

On the 18th September 1877, the decree- iioldei filed the petition, out of 
which the present appeal arose, to realize Rs 3,06,253, alleging that the 
judgment -debtor had, by failing to jiay the instalments decreed, become liable 
to pay the balance of the decretal money with interest at twelve per cent , 
giving credit for the instalments received with interest at the enhanced rate 
deducted. To this lespondent filed his petition of objection. The order made 
by the Subordinate Judge of Gya, and the decree on appeal made by the High 
Court, are stated in their Lordships’ judgment. 

On this appeal — 

Mr. fJ. F. Leith, Q.C., and Mr. B. V. Doync appeared for the Appellant. 
Mr. T. H. Cowie, Q.C., and Mr. J. T Woodroffe for the Respondent. 

For the appellant it was aigued that the terms of the decree of 29th 
March 1873, followed by the actual defaults made by the judgment-debtor in 
paying the instalments, permitted the former to calculate the addiiional interest 
on the balance of the decretal money ; on the first instalment from the date of 
the decree ; and on the second and subsequent instalments from the dates at 
which each of them became due to the dates of payment. 

For the respondent it was argued that the decree-holder was not, upon 
the true construction of the consent decree, entitled to interest at the enhanced 
rate upon the principal suip decreed. Moreover, independently of this constnic- 
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tion, the general rule as to equitable relief against the operation of penalties 
intended to secure collateral objects, was applicable, and would prevent the 
recovery of interest at the rate on which the appellant insisted. The order of 
the High Court did substantial justice between the parties 

C30S] Reference was made to Boley Dobey v. Sidenivar Rao (4B L. R. Ap., 
92), Bichook Nath Panday v. Bam Loch tin Singh (11 B. L. R , 135), Paresnath 
Mukhopadhya v. KtiUo Mohnn Saha (3 B. L. R . Ap., 105). 

Their Lordships’ Judgment was delivered by 

Sir B, Peacock. — Tins is an appeal by Rai Balkishen Das, the representative 
of Rai Narain Das, from an order of the High Court at Calcutta, dated the 27th 
February 1880, by whicli an order of the Subordinate Judge of Gya, of the 16tb 
July 1879, was set aside, and the order appealed from was substituted for it. 

The determination of the questions which arise in the appeal depends 
upon what is the proper construction to be put upon the 3rd clause of a decree 
of the Subordinate Judge of Gya, dated 29th March 1873, in a suit in which 
Rai Naram Das was plaintifi, and the respondent, Raja Run Bahadoor Singh, 
was one of the defendants 

That decree was obtained by Rai Narain Das in pursuance of a solehnaina 
or compromise, between the parties to the suit 

The amount decreed was Rs 2,38,000 principal, with interest, and by the 
2nd Article it w^as ordered, amongst other things, that — 

“ The plauitiJT shall get interest tii the decretal money at the lato of 8 annas per cent, 
per mensem from defendants That tne defendants shall pa\ annually Rs 80,000 out of the 
priucqml .iiid intciest jeai after \ear by mstalments to the plaintiff , and the plaintiff, after 
granting a receipt and filing a petition iii the Court, shall take the said sum from defendants 
Out of the annual amount of Rs 80,000 whatever mav be found due on account of intere»t, 
the deciee-holder shall deduct the aaine on account of interest, and credit the balance to the 
principal. The first instalment shall be in one lump, on the 80th Bhadon 1281 Fash In 
future, year aftei yeai each instalment shall Ik‘ so paid in a lump sum on the last day of 
Bhadon of each year The moiie\ , covered bv the instalment shall be &cut to the decree- 
holder at Benares, and defendants ahall pav the exj^ensts mcuired in sending the same ‘ 

The 3rd Article, winch is the important one, is as follows — 

If the tiist uisialment be not paid on the 80th Bhadon 1281 Fash, and two coiiaecutive 
instahnentb be not paid, then the plaintiff shall have the power to take out execution of the 
decree, and realize his entire decretal mone) , with interest at the rate of one rupee per 
cent, per mensem, from [339 J defendants, and their propeitics In case of default, the 
decree-holdoi- ^hnU be entitled |o take out eycciition, and leahzc interest on the entire decretal 
money from the date of such default to that of realization, at the rate of one rupee per cent 
If the first xiistalment be not paid on the 30th Bhadon 1281 Fash, then the decree- holder 
shall have the power to realize the prmoipal with interest at the rate of one rupee per cent, 
per mensem from the date of this solehnaina, to which youi petitioners, defendants, shall 
have no objection . If at any time with m the term defendants desire to pay any sum over 
and above Rs. 30,000. the plaintiff shall have no ob)ection to n-coivc the same 

The instalment, which fell duo on the 30th Bhadon 1381, corres- 
ponding with the 25th September 1874, was not p lid on that day. It was, 
however, paid on tho -list of August 1875, before the second instalment became 
payable, and a receipt for the same, dated the 1st of September 1875, was 
given by the decree-holder acknowledging the payment, and stating that 
Bs. 8,730 were appropriated to the payment of interest on Rs. 30,000 from the 
29th March 1873, the date oi the solehnama, to the said 31st of August 1876, the 
date of payment, at the rate of one rupee per cent, per mensem, vdiioh, by 
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reSiSon of the default of payment of the instalment on the due date, became 
payable under the terms of the solehnama or compromise embodied in the 
decree, at the rate of one rupee instead of eight annas per cent, per month. 

Subsequently, after two instalments had been paid, and a third instalment 
had become due, an application was made by the decree-holder to the Subor- 
dinate Judge of Gy a for execution of the full amount of the decree, with interest 
at the rate of one rupee per cent per month, after deducting Bs 60,000 on 
account of the two instalments which had been paid. That application was 
made upon the ground that default had been made in payment of the first 
instalment on due date, and of two consecutive instalments The Subordinate 
Judge held that two consecutive instalments i were not unpaid within the 
meaning of the third clause of the decree. He therefore ordered that the 
petition for the execution of the decree by realization of ihe entire decretal 
money in one lump, with interest at the rate of one rujiee per cent, per month, 
should be rejected, but that for the instalment then overdue the decree should 
be executed. 

Upon appeal the High Court, on the ‘i9th July 1878, affirmed the decision, 
and no appeal to Her Majesty in Council from that [ 310 ] jud’gment has been 
preferred. It therefore stands unreversed The Judges of the High Court 
stated that, in their opinion, the view taken by the Subordinate Judge of the 
arrangement between the parties was correct, and that the intention evidently 
was that no two instalments should be outstanding at the same time, and that,, 
provided the debtor paid up the first instalment after due date, but in sufficient 
time to guard against a second instalment becoming overdue whilst the first 
remained unpaid, ho was to he allowed to do so on payment of a double I'ate of 
interest as a penalty, hut that, if he went further, and allowed two instalments 
to be actually due and unpaid at one and the same time, the arrai^ement 
would fall to the ground, and tlie whole amount of tlie decree would be 
realizable in a lump sum. 

Independently of the fact that no appeal was preferred against that decision, 
their Lordships are of opinion that tlie construction of the decree was subsfan- 
tially correct, though they do not concur with the High Court that the payment 
of a double rate of interest was in the nature of a penalty The solehnama 
w^as an agreement fixing the rate of interest, wdiich was to be at the rate of 
6 per cent, under certain circumstances, and 12 per cent, under others. 

In a subsequent judgment, dated the 25th February 1880, to which 
advertence will be made presently, the High Court say — 

“ It was one of the terms of the solehnama that if at any time two instalments were due at 
the same time, the whole of the debt should bo recoverable forthwith, and the interest, which 
otherwise was to be calculated at G per cent per annum, should be calculated at 12 per cent.; 
and there was a further term in the solehnama that if the first instalment was not paid m 
duo time, interest should be calculated at the rate of 12 per cent instead of 0 per cent, from 
the date of default until realization. 

*' There is no specific mention in the solehnama of anj other instalment than the first, 
but this being a decree of Court, we think that the language of it is capable of a more liberal 
construction than if it had been simpl> a deed between the jiarties, and w^) arc of opinion 
that the same conditions must be considered applicable to default on every instalment which 
are made applicable in default of the first instalment 

Their Lordships think it right in this place to refer to that part of the 
judgment, in order to point out that, in their opinion, the decree-holder 
could not, under the first paragraph [31 f] of the 3rd clause of the soleh- 
nama, issue execution for the full amount of the judgment, with 12 per 
cent, interest, unless both the first instalment should not be paid on the 30th 
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Bhadon 1281 Fasli, and two consecutive instalments should be in default and 
unpaid at the same time. The High Court would read the words first 
instalment ” as if they h^d been “ any instalment, ” and the words ‘ on the 
30th Bhadon 1281 Fash, ” as if they had been “ on the 30th Bhadon 1281 
FasHv or on the last day of Bhadon in any year, as the case may be. ” Their 
Lordships tiiink that the words “ first instalment ” must be read in their 
strictly literal sense, and that the word “ and '' in that paragraph must be 
read in the conjunctive and not in the disjunctive, and consequently that the 
non-payment of the first instalment on the due date was a material part of the 
contingency contemplated by the first clause, and the allowing of two instal- 
ments to he in arrear at the si\me time the other portion of that contingency. 

The only remaining question is w^hether, in default of payment of any 
instalment other than the first on the due date, interest from the date of such 
default until the realization of the instalment was to be paid upon the full 
amount of the principal remaining unpaid at the time or only upon the amount 
of the instalment. 

The Subordinate Judge, in his judgment of the IGth July 1879, after 
giving his reasons, says “ Hence it clearly appears that the object aimed at 
by the solehnania was that m case of breach of instalment the decree-holder 
would get interest on the expired instalment at one rupee per cent, per month 
in the place of eight annas per cent , and he decreed accordingly.’' Both parties 
appealed to the High Court from that decision 

On the 25th Febiuary 1880 tne High Court appear to have agreed with 
the Subordinate Judge in thinking that the increased rate of interest was to be 
paid on the amount of the instalment in default, and not upon the whole 
amount of the debt Their judgment and decree are quite unintelligible. They 
order tjie decree of tlio Subordinate Judge to be set aside, and then they 
declare that tlie first instalment of Rs, 30,000 which had been paid, is to be 
treated as not having been paid , afterwards thev declare that in adjusting 
the account between the parties it must [312j be taken that the said first 
insfalinent was duly paid on the 25th September 1854, and that all subse- 
quent payments must be taken to have been properly made for the purposes of 
the subsequent instalment, and that in dealing with those instalments interest 
will be calculated at 0 per cent per annum on the whole debt, and the capital 
will be paid off by the residue of such instalments, after providing for interest 
at that date. Then they order the judgment debtor within six months from 
the date of the decree to pay to the decree- holder the said first instalment, 
with interest at 12 per cent., and that in default thereof the decree-holder may 
apply, and 'lie Court reserves the power ol reconsidering, and if necessary of 
altering the terms of the decree. 

The reason given by the High Court for holding that, in default of pay- 
ment of a second or subsequent instalment on due date interest is to be calcu- 
lated upon the amount of the instalment, and not upon the amount of the 
whole decretal money is that in the receixit given for the first instalment 
a portion of it, viz., 8,720, is appropriated to the payment of interest at 
12 per cent, ijpon the amount of the first instalment, and not upon the whole 
debt. It is said, — 

*' According to the strict constmotion of the solehnama, I myself have doubts whether 
the plaintiff would not be entitled to 12 per cent, interest upon the whole amount for the 
time being due between the due date of each instalment and the time it was actually paid, 
that is, from the date of default of payment until its roali 2 sation , but inasmuch as the parties 
themselves, when the first instalment was paid, have put a construction upon this instru- 
ment, and have treated the interest as calculable on the Bs. 30,000 and not on the whole 
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BiXDRy lUnd M Judge of the Court below as we understand his iA 

auna s»y, we think we ought not to interfere with that decision, beoanse the effect of oelm- 
lating interest only upon the instalment upon the ^rst occ^on may have misled the other 
sidOj and may very seriously prejudice them if any other construction is now put the 
instrument ; for, if upon that occasion the plaintiff had claimed to be entitled to 12 {wIKient. 
upon the whole amount of the debt, and not to 12 per cent on the instalment only, it is not 
improbable that the defendant might have been careful to pay up what was due, and not 
have continued in default, as he appears to have done 

Their Lordships are of opinion that, according to article 3 of the decree 
of 1873, three contingencies were in the contemplation of the parties. 

[ 818 ] The first is, if the first instalment he not paid on the 30th Bhadon 
1281 fasli, and two consecutive instalments be not paid. The second, “in 
case of default.” The third, if the first instalment be not paid on the 30th 
Bhadon 1281 fasli. The first has already been considered and dealt with. 
Upon the third the parties have put their own construction, and have 
voluntarily settled upon the basis of that construction, which their Lordships 
cannot say was wrong. The decree-holder is hound by it, and cannot, in the 
settlement of accounts, recover interest at 12 per cent in respect of the default 
in payment of the first instalment from the date of the solehnama to the date 
of realization of that instalment, except ujion the amount of the instalment, 
interest upon the remaining portion of the debt during that period being 
calculated at 6 per cent, per annum. 

In determining upon what amount interest at 12 per cent, per annum is 
to be allowed in consequence of a default in payment on the due date of the 
second or any subsequent instalment, the decree-holder is not bound by the 
construction put by him upon the 3rd clause, nor by any admission or Settle- 
ment in respect of the default made in payment of the first instalment. The 
wordings of the second and the third contingencies, respectively, are very 
different. The second is clear and explicit It declares that in case of default 
the decree- holder shall be entitled to take out execution and realize interest on 
the entire decretal money from the date of such default to the date of 
realization, at the rate of one rupee per cent, per mensem. The third declares 
that if the first instalment be not paid on the 30th Bhadon 1281 Fasli, then the 
decree-holder shall have the power to realize the piincipal, with interest at the 
rate of one rupee per cent, per mensem from the date of the solehnama. 

It was contended that the words “ in case of default ” were intended to 
refer to the default provided against by the first contingency. But in their 
Lordships’ opinion it cannot be construed as having *that meaning, for it was 
declared that upon the happening of the first contingency the entire decretal 
moneVi with interest at 12 per cent., might be realized, whereas in case of 
default it was declared merely that interest on the entire decretal money might 
be realized at the rate of one rupee per cent, per mensem. 

[Sli] The instalment itself would be of course realizable under the decree, 
and out of it, according to the 2nd article, interest at 6 per cerjjj. upon the 
decretal money, except during the period for which interest at 12 per cent, v^as 
to be levied, would be payable. 

If the words “ in default, etc.,” referred to the default contemplated in the 
first contingency, the words “ the decree-holder shall be entitled to take out 
execution and realize, etc.,” were useless and inapplicable, for words to the 
same effect had been previously used with reference to principal and interest ; 
whereas in the 2nd article they apply merely to the interest. 
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The words “ the principal ” in the third contingency, viz., the non-payment 
of the first instalment on the due date, could not refer to the whole decretal 
money, otherwise the third contingency would be at variance with the first, 
the words, “ in case of default,** in the second contingency, their 
hips are of opinion that a default in payment on due date of any instal- 
ment, except the first, was provided for. They had no reference to the first 
contingency for the reasons already expressed. They did not refer to the non- 
payment of the first instalment, for that is specifically provided for, and to 
complete the first contingency it was necessary that in addition to the non- 
payment of the first instalment on the due date two consecutive instalments 
should also be unpaid at the ‘same time. 

The w^ord “principal ” in the third contingency, therefore, evidently referred 
to the principal of the first instalment, and not to the entire decretal money, 
as specified in the fiist and second contingencies. The parties, by putting 
that construction on the words of the third contingency, are clearly not bound 
to have the same construction put upon the clear words used with reference 
to the second contingency, viz , “ to realize interest on the entire decretal 
money." 

It is scarcely necessary to refer to the argument that the stipulation for 
payment of inteiest at 12 per cent, per annum upon the whole decretal money 
was a penalty from which the parties ought to be relieved. It was not a 
penalty, and even if it were so, the stipulation is not unreasonable, inasmuch 
as it was a mere substitution of interest at 12 instead of 6 per cent, per annum 
in a given state of circumstances. 

[3161 Their Lordships arc of opinioo that the judgment and decree of the 
High Com t of the 25th of February 1880 ought to be reversed, and that it ought 
to be declared that m adjusting the accounts between the parties, for the purpose 
of th^ pioceedings in execution of the decree of 1873, the defendant is to be 
charged with the principal sum of Ks 2,38,000 and interest at 8 annas per 
cent. j)er mensem from the date of the decree upon the said principal sum, or 
so much thereof as from time to time remains due after giving credit for all 
payments made on account, together with additional interest at the same rate 
on the first instalment from the date of the solohnama to the payment of such 
instalment, and also additional interest at the same rate on the principal sum 
remaining unpaid for the period between the day on which the second or any 
subsequent instalment became due and the day on which it was paid or 
realized, and that each instalment or any payment on account thereof as paid 
IS to be credited first in discharge of the interest then due and the balance 
towards reduction of the princiiial 

Their Loidships will humbly advise Her Majesty to the above effect. 

Tlie respondents must pay the costs of this appeal. 

Appeal allowed. 

Solicitors for appellant . Mr. T. L, Wtlsoa. 

Solicitors for the respondent • Messrs. Watkins and Lattey. 

NOTES. 

[I. RETROSPECTIVE INTEREST— WHETHER PENALTY WITHIN SEC. 74 OF THE 
INDUN CONTRACT ACT, 1872- 

This decision was for a bime supposed to have overruled the rule settled by the previous 
case-law that s ntipulation as to interest having retrospective effect was a btip^ation by way 
of penalty 

This view was taken m (1888) 11 Mad. 294 , (296) , (1886) 13 Cal. 200 ; (1886) 14 Cal. 248 ; 
(1817) 9 All. 690 (699) ; (1893) 16 All. 282 P B. ; (189.3) 17 Mad. 62 (66). 

But the explanation of the case IS that in (1886) 12 Ifad., 161 (166) which was 
followed in (1892) 19 Cal,, 392 P. B. , (1889) 8 0. P. L. B,, 48 (62) according to which oases 
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this case has not that effect. A higher rate of interest from the date of default need not be a 
penalty . — (1889) 14 Bom., 200 , (1901) 25 Mad , 348 (even after the Amendment in 1899) . 
IIM. L. J., 421. 

A higher rate of interest on default from the date of the bond is a penalty ‘ — (1889) 14 
Bom., 274 ; (1892) 17 Bom , 106 F. B ' “ 

It may be noted that the amendment in 1899 of sec 74 of the Contract Act 1872 gives a 
wide scope to that section ^ 

11. NATURE OF CONSENT DECREE— 

It stands on no higher footing than the agreement between the parties ; and if m respect 
of it, one of the parties is entitled to a relief of forfe>ture, the fact of its having been embodied 
ma decree does preclude the Courts fiom granting such relief — (1906) 81 Bom , 15 F. B.: 
8 Bom., L R., 8IS overruling 10 Bom , 485 , (i900) 21 Mad , 265 (270) J 
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OEIGINAL CrVlL 

The 4th Jan?tan/, IH84 
Present 

Sir Eichard Garth, Kt , Chief Justkje, and 
Mr. Justice Cunningham. 

The Bengal Banking Corporation Plaintiffs 

versus 

S. A. Mackertich One of the Defendants 


Registration (Act III of 1877), s. 17, cl (h) — Agreement to Mortgage — 

Equitable mortgage 

Documents amounting to an equitable luoitgagc when creating an interest in land of 
the value of Rs. 100 or upwards, require icgistration undoi s 17 of Uu‘ Registration Act ; 
but documents when amounting morelv to an agrecint nt to mortgage do not rcfiuiio regis- 
tration under that section 

Such documents are, therefore, available in cMdenci' as agroenienU to mortgage without 
registration, but for the purpose of proving an equitable mortgage thc\ must be registered 
before they arc available in evidence 

£316] Appeal from a decision of PlGOT, J , dated 2Hth tlanuaiy 1883 

Under a power-of- attorney, dated the 1st of IVbniaiy 1880, Mrs Macker- 
tich empowered one M. J. N Mackertich, her Imshand, t4) sell oi mortgage a 
one-fifth share of a house in Calcutta, to which slie was entitled in her own 
right. In September 1880, M J N Mackertich arranged to borrow from the 
Bengal Banking Corporation a sum of Es 8,000. On the 1st October 1880, 
the Bengal Banking Corporation advanced that sum to M J N Mackertich 
and Hem Chandra Bannerjee on tiie security of a promissory note signed by 
Hem Chandra Bannerjee and J. M. Mackertich as attorney for his wife, which 
ran as fallows • — 

“ Four months after date, we jointly and severally promise to pay to the 
Bengal Banking Corporation, Limited, or order, at Calcutta, the sum of 
Es. 8,000 for value received, with interest thereon at the rate of 18 per cent, 
per annum, and as collateral security for the said debt, 1 and 8arah Amelia 
Mackertich do hereby agree to assign, by way of mortgage to the said Bengal 
Banking Corporation, Limited, an undivided one-fifth share to which the said 
Sarah Amelia Mackertich is entitled in her own light of and m the three- 
storied house and premises, No. 17. Elysium Eow, in the town ol Calcutta.’* 

On the 28th January 1881, M. J. N. Mackertich (with the consent of his 
wife) sold his wife’s one-fifth share of the house to some third person for 
Es. 13,000. On the 29th January 1881, M. J N. Mackertich died after having 


219 



t]LB. iff Oi^ Sit uaa MSKmo ooibpo&iisoi} 

reoeived the purchase-money. The estate of M, J. N, Mackettich came into 
the hands of the Administrator-General of Bengal, and with it the purchase- 
money of the house. 

The Bengal Banking Company, Limited, then brought this suit against 
; 4 |the Administrator-General and Hem Chandra Bannerjee to recover the sum 
advanced to them on their promissory note, upon their personal liability, and 
also against Mrs. Mackertioh, praying that the jgum of Bs. 8,000 might be paid 
out of the Es, 13,000 in the hands of the Administrator-General. 

The defendant contended that, as the liiromissory note waarnot registered, 
it could not be used as a mortgage, or as creating any interest in the mortgaged 
property, although it might [31 7 J be admissible in evidence as a promissory 
note, or as an agreement to execute a mortgage. 

Mr. Kennedy and Mr. Bannerjee for the plaintiffs. 

Mr. T. A. Apcar for the defendants. 

Pigot, J. — I am greatly obliged to the learned counsel for his able argu- 
ment on behalf of the plaintiffs. 

But in my opinion the plaintiff's have not succeeded in establishing a 
sufficient case to make it necessary for me to call upon the defendant. 

The case that, has just been urged is two-fold — 

Firsts a claim to Rs. 8,000, which is claimed by the plajptiffs against a 
sum of Bs. 13,000, the product of the sale of the share of a*house. No. 17, 
Elysium Bow, which Mr Kennedy clearly stated is claimed in virtue of rights 
arising from the execution of the document, which is Exhibit B in suit, rights 
attaching on property, the sale of which realized the Bs. 13,000, 

But s 17 of the Registration Act renders it impossible for me to give any 
effect whatever to this document so far as it would create an interest in immove- 
able property, it not having been registered according to that section, and I, 
th^efore, hold that this cannot be done. 

Mr. Kennedy then argued, that inasmuch as this document would give a 
right to seek specific performance, it bound tlio conscience of the lady, whose 
attorney executed it, so as to place the person with whom the agreement was 
entered into, in the same position as if the contract had been carried out. But 
this seems to me no more than a mode of describing the manner in which 
equitable considerations may operate to create an interest in immoveable 
property, in respect of which a contract and not a conveyance has been en- 
tered into. 

The intention of the Registration Act was, I think, that it should be 
impossible to use an unregistered document, so that it should have directly or 
indirectly the effect of creating an interest in immoveable property. I admitted 
Bxhibit B in evidence “ not as affecting any immoveable propei*ty refeif^d.to in 
it, but merely as evidence of a contract to execute a mortgage, and of rilS] the 
transaction recorded in it (inclusive of the obligation created by the words pro- 
mising to pay) save so far as it, ix., the transaction, affected the immove- 
ables,'’ and \ think the document cannot be allowed directly or indirectly to 
have any further effect. 

Secondly t it #rgued that the document operated to bind Mr. Maoker- 

tich to execute the mortgage , and that such mortgage must contain the usual 
covenaoit to pay the money within the time which the mortgage deed would 
haVe stipulated : that this must be treated as having been done, and that the 
case must be treated as one in which a covenant to pay the money had been 
eutered^to, a breachsoommltted, and a claim now made in this suit in respect 
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ot oWgation thdrein arising. I do not think that those considera* 
tiQUO would entitle me to hold that a debt became due in respect of ^Exhibit B 
from Mrs. Maokertich to the plaintiffs. 

Under these circumstances, these being the only two reliefs claimed 
Mr. Mackertich, the only decree that can be made is a decree against 
the estate of Mr. Mackertich himself. A decree will go against hia estate and^ 
against Hem Chandra Banner^e as a matter of course with costs on scale 1. 

Nothing has been urged about the Rs. 500 remitted to Mr. Mackertich, 
and there is nothing in this case to connect Mr. Mackertich in any way as a 
borrower with the plaintiffs, there is no privity between Mrs Mackertich and 
the plaintiffs in respect of money borrowed. As Mr. Kennedy has pointed out, 
the power-of-attorney does not contain a i)ower to borrow money, save by way 
of mortgage. 

I wish it to 1)6 understood that as to the operation of the Registration Act, 

I follow with a complete assent, the judgment of Mr. Justice WEST in the case 
(I. L. R., 5 Bom., 143) which has been a good deal discussed in argument before 
me. 


There will be a decree against Hem Chandra Bannerjee in terms of the 
prayer, and also against the estate of Mackertich in tei'ms of prayer D, with 
costs against Hem Chandra on scale 2. The plaintiffs will pay the costs of 
Mrs. Maokertfth and the Administrator-General on scale 2 There will be a 
decree for administration of Mackertich ’s estate. 

The plaintiffs appealed against this judgment as far as it related to the 
defendant, Sarah Amelia Mackertich. 

[819] Mr, Kennedy, with him Mr. Bonnetjee for the Appellants. 

The share in the house having been sold after the promissory note was 
executed, the proceeds of the sale became subject to the charge in favour of 
the plaintilfs in the same way as the property itself was so subject before the 
sale. It is submitted, moreover, that the document is not one requiring regis- 
tration under s. 17 of the Registration Act , it is really an equitable mortgage 
in the form of an agreement to mortgage, and even treating it as an agreement 
to mortgage, we should be entitled under it to a chaige upon the Rs 13,000. 

It was an instrument which we could have specifically enforced against 
Ml'S. Mackertich if the property had not been sold, and not being in a position to 
specifically perform it against the purchaser, w e are entitled to enforce it against 
the person who made the agreement. There is a personal liability on the part 
of Mrs. Mackertich to bring the property in, not by way of charge, but by way 
of compelling her to perform the agreement. 

The Court here intimated to Mr. Kennedy that it would not be necesaibry 
for him to go into the other questions in the appeal. 

Mr. Pagh and Mr. T. Apcar for the Respondent were not called upon. 

The following Judgments were delivered by the Court (Garth, C J., and 
Cunningham, J.>. 

OaPth, G.J. — This is an appeal by the plaintiffs against the judgment of 
the Court below, so far only as it concerns the defendant, Sarah Amelia 
Mackertich. Against the other two defendants the learned Judge made a 
decree, but refused to make one as against Mrs. Mackertich. 

The claim against bar was of this nature. 
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By a deed, dated the 1st of February 1880, Mrs. Mackertich gave to her 
husband^ M. J. N. Mackertich (since deceased) a power-of -attorney to sell or 
mortgage a one-fifth share of a house in Elysium Row, to which she was 
entitled in her own right. 

Being so empowered, Mr. Mackertich in the month of September in the 
same year, arranged to borrow from the plaintiffs’ Bank a sum of Rs. ^,000, 
and on the 1st of October they lent him that money upon the security of a 
promissory note of that [ 320 ] date signed himself, and Hem Ohandra 
Bannerjee (the other defendant in this suit) and also signed by himself as 
attorney for his wife, Mrs Mackertich. The note was m this form. (See 
antCy p. 316). 

Having obtained the Es. 8,000 upon this security, Mr. Mackertich 
(apparently with the plaintiff's’ knowledge), sold his wife’s one-fifth share of 
the house to some third person on the 28th of January 1881 for a sum of 
Rs 13,000, and having received the purchase-money, he died on the following 
day, the 29th of January 

His estate then came into the hands of the Administrator General to be 
administered in. due course of law, and wnth it the Rs. 13,000, and this suit 
was afterwards brought by the plaintiffs to recover the sum due for principal 
and interest upon the promissory note against the \drnmistrator-General (as 
representing Mr. Mackertich ’s estate and Hera Chandra Bannerjee upon their 
personal liability, and as againsi Mrs Mackertich), praying that the Rs. 8,000 
and interest might be paid out of the Rs. 13,000 m the hands of the Adminis- 
trator-General. 

It seems clear that the power-of-attorney gave Mr Mackertich no right 
to pledge his wife’s personal credit by the promissory note, so that the only 
way in which she could be affected would be by charging hoi Rs 13,000 in 
the hanfls of the Administrator- General with the amount duo upon the note, 
as representing the one-fifth share of the property which hei husband had 
agreed to mortgage. 

Mr. Kennedy has contended here for tlie appellants (as he did in the 
Court below), that the one-fifth share having been sold after the note was 
given, the proceeds of the sale became subject to the charge m favour of the 
plaintiffs’ Bank in the same way as the property itself was so subject before 
the sate 

To tins Mrs Miiokertich’s first answer was, that the note was not register- 
ed, and although it might be admissible in evidence as a promissory note, or 
even as an agreement to execute a mortgage, it was not available in any way 
to the plaintiffs, as a mortgage, or as creating any interest in the mortgaged 
property, without registration. 

It IS upon thib point, and this point only, as we understand, that [ 821 ] 
the judgment of Mr. Justice PiaOT proceeds He held that this document 
could not be put in evidence, or be treated as creating an interest in land, 
ow in the Rs. 13,000, the iiroduce of the land, inasmuch as it had not been 
registered. 

But he considered that the document was receivable in evidence and 
available for afliother purpose, namely, that of charging the other defendants 
personally with the amount of the debt, and he accordingly gave the plaintiff 
a decree against those defendants personally. 

In arriving at this conclusion the learned Judge appears to have relied 
upon a case decided by Mr. Justice West in the Bombay High Court. 

In that case a suit was brought for specific performance of an agreement 
to purchase a house, which was to this effect : — “ This day I have sold to you 
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nay house in which I live, for Bs. 1,900 ; and on account thereof I have receiv- 
^ i fu earnest at the time of execution of this bargain. And 

as to the remaining Bs. 1,800 the same are duly to be paid to me within one 
^ * when you will get the deed made in your favour,” 

This document was not registered , and the question arose, whether, inas- 
muro as the transaction had been partially carried out under it, and an 
interest in the property created in favour of the purchaser, the document was 
admissible in evidence for the^purposes of the suit, without being registered, 
and as I understand Mr. Justice West, his view was much the same as that 
taken by Mr. Justice PiGOT heie. 

He considered that although as creating an interest in land the document 
was not receivable in evidence, it might be used for the purposes of the suit, 
namely, for the purpose of obtaining a specific performance of the agreement. 

This really seems the only sensible way of reconciling the provisions of 
clauses (/>) and ■ {h) of s. 17 of the Registration Act. By clause (6) any 
document which purports to create an interest in land requires registration, 
and if not registered, it is (by s. 49) not available as affecting the property 
comprised therein. But by clause (/i) any document not itself creating an 
interest in land, [322] but merely a right to obtain another document which 
would create such an interest, does not require registration. 

We all know, that there are a great many documents coming withm the 
description of clause [h) which may amount nevertheless to what are called 
equitable mortgages, and so create an interest in land. As such, they would 
require to be registered, though as mere agreements to mortgage, they, under 
clause (/O, would not. Tlie only wav, therefore, of meeting thedifliculty seems 
to be, to hold that they arc available for the one purpose without registration, 
but not for the other 

This is only extending to that class of cases the principle which*we have 
laid down in the Full Bencli case of Ulfntunnism v. Hossein Khan (1 L. R., 
9 Cal , 520) 

It is clear, that if we were to hold that equitable mortgages when they 
are in the form of agreements to mortgage, do not require registration, such 
instruments would be generally used instead of legal mortgages, for the very 
purpose of avoiding registration , whilst, on the other hand, if we liold that 
any document which amounts to an equitable mortgage cannot be used as an 
agreement to execute a mortgage, we should be defeating the clear intention of 
clause (h) of the Registration Act 

Mr Kennedy in the course of his argument reminded us of a large class 
of cases, winch are to be found in the English Reports, in which diflficult questions 
used formerly to arise, whether certain documents amounted to leases, or only 
to agreements for leases. As leases they required one kind of stamp, as 
agreements for leases another kind of stamp. Now these cases rather serve to 
illustrate the principle, upon which I think we ought to decide the present 
question. 

After the passing of the Act 8 and 9 Viet., c. 106 (the Act to simplify 
the transfer of property), all doubts with regard to these docjiments were at 
an end, because by s 3 of that Act, all leases which were required bv law to be 
in writing (that is, all leases for three years and upwards), were void unless 
made by deed, and the consequence was, that no document which secured to 
the lessee an interest for more than three years was [323] valid as a lease, unless 
made by deed But from that time the Courts were in the habit of constru- 
ing those documents, which under the Act were void as leases, as agreememts 
for leases^ in order to render them effectual. 
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So here, although we must treat a dooumeot like the present as ineff^tual 
to create any interest in land, we may treat it as valid for any other legitimate 
purpose. Thus, we may deal with this instrument as a promissory note, or as 
an agreement to execute a mortgage. 

Mr. Kennedy goes so far as to contend, that even treating the document 
as a mere agreement to mortgage, his clients would be entitled under it lb a 
charge upon the Es. 13,000. 

But I think that is not so. Unless they can treat the note as an equitable 
mortgage, the plaintiffs cannot, in my opinion, claim a charge upon the 
Rs. 13,000. 

I think, therefore, that the Court below was right, and that this appeal 
should be dismissed with oosts'on scale 2. 

I should add that even supposing that this document were admissible 
and efieotual, as Mr Kemmiy contends. I think that other questions of equity 
would probably arise, which we have now abstained from considering. The 
defendant, Mrs. Mackertioh, has not been called upon to go into her case at all. 
Infactwehave stopped Kennedy from going into any other question, 
except tiiat which was decided by the Court below. 

Cunningham, J, — I agree in thinking that the judgment of the Court 
below must stand. 

Mr. Mackertich having a power- of-attorney to sell or mortgage his wife's 
property, signed on her behalf a joint and several promissory note for 
Es. 8,000, and as collateral security agreed to assign by way of mortgage her 
interest in certain property. 

The plaintiffs state that subsequent to this Mr. Mackertich effected a sale 
of the property for Es 13,000, and this Es. 13,000, on Mackertich's death, 
passed into tlie hands of the Administrator-General. The plaintiffs complain 
that the Administrator-General refuses to recognize their claim on the speoidc 
Rs. 13,000 which they say is liable to the debt, hut regards it merely as enforce- 
able against the general property of the deceased. 

[3243 The question, therefore, raised in the case is the plaintiffs’ right, in 
virtue of this document, to follow the sum of Es. 13,000 in the hands of the 
Administrator-General, and render it liable for the debt which the joint and 
several promissory note created 

I think that what was said in the Court below, and has just been said by 
my lord, makes ifc clear that it is only by treating this document as a mortgage 
and investing it with all the effects of a mortgage that we could do what the 
plaintiffs ask, and as I think we are precluded by the Registration Act from 
allowing it to liave this effect, I agree in thinking that the appeal must be 
dismissed. 

Appeal dismissed. 

Attorney tor appellants : Baboo Gonesh Ch. Chimder. 

Attorney for Respondent . Mr. Carruthers, 

M NOTES. 

[I. SQUITABLE HORT0AGE- REGISTRATION— 

When the instrument operates as a mortgage, it requires registration if it is of the value 
of over Rs. 100 . — 30 Cal. 316 , 15i Mad. 505 ; 10 Bom 034. But if it merely evidenoes a 
deposit of title deeds in pursuance of an equitable mortgage already made, it does not reqnire 
lUgistration . — 13 Cal. 322 ; 83 Cal. 410. 

II. AGREEMENT TO EXECUTE A MORTGAGE- 

Does not require registration . — 28 Mad. 54 , 1889 P. R. 184. 

III. UNREGISTERED DOCUMENT-ADMISSIBILITY IN EYIDENCE- 

See on this point, 12 Mad., 605 , 19 Bom , 36 ; 9 Bom., 63 ; 10 C P. L. R. 107 2D 
Bom., 663 ; 5 C. P. I*. R. 102.3 
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PRIVY COUNCIL. 

The 20th and 21st June and 11th July^ 1888, 

Peesent 

Lord Watson, Sir B. Peacock, Sir R. P. Collier, Sir R Couch, 

AND Sir a. Hobhouse. 

Isri Dut Koer and others .. Plaintiffs 

vej’sus 

H^nsbutti Koerain and others Defendants 

[On appeal from the High Court at Fort William in Bengal ] 


Declaratory decree, Suit for — Civil Piocedurc Code (Act Vlll of 1859), s 15 — 
Hindu widow' ^ control over savings of the income of her limited estate 

A suit brought during tholif(3 of a Hindu widow by the piesumptive heir, entitled on 
her death to the posbession of the propert\ iii which she held her limited estate, to have an 
alienation by her declared to operate only for her life, is among the exceptions to the general 
rule established by decision upon Act Vlll of 1859, s 15, viz , that, except in certain cases, 
a declaratory decree is not to bo made unless the plaintiff shows a title to, though he does 
not ask for, consequential relief * 

Held, that although to grant a declaratory decree under the above section was discre- 
tionary with a Court, yot in a suit of this class, known to the law, and in many oases the 
only practical mode of enforcing the presumptive heir’s right to interfere with the widow’s 
alienation, the grounds for the discretionary refusal of the decree should be strong. In this 
case, the difficulty of the question raised, and the expense of the litigation, which had been 
referred to as grounds for refusing it, were insufficient reasons 

[323] A widow’s savings from the income of her limited estate are not her stridhan ; and 
if she has made no attempt to dispose of them in her lifetime, there is no dispute but that 
they follow the estate from which they arose. But it is not alvrays possible to fix the line 
which separates accretions to the husband’s estate from income held in suspense in the 
widow’s hands, as to which she has not determined whether or not she will spend it Where, 
however, both the family property, and property purchased by the widow out of savings from 
her income were alienated by her with the object of changing the succession, held, that 
accretion was clearly established, and that the after-purchases were inalienable by her for 
any purpose that would not justify alienation of the original estate. 

A daughter, obtaining a transfer from her deceased father’s widows of their interests la 
his estate, does not acquire thereby an estate valid against the title of the father’s collateral 
heirs, expectant on the deaths of the widows. 

Appeal from a decree (24:th June 1879) of the High Court of Bengal, 
reversing a decree (17th September 1877) of the First Subordinate Judge of 
Tirhoot. 

The question raised on this appeal related to a gift made by the two 
widows of a deceased Hindu to the daughter of one of them, comprising 

• Kattama Natch%a/r v. Dorasinga Tever (L. R. 2 I A. 169 , S C., 15 B. L. R. 83). 
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property in which the widows held their limited estate, and also property 
purchased by the widows out of the accumulated income from the same source. 
As to whether a declaratory decree, under Act VIII of 1659, s. 15, should have 
been made in favour of the presumptive heirs of the deceased husband, declar- 
ing that the gift operated only for the lives of the widows, the judgment of the 
High Court (see Hansbiitti Koerain v. Ishrt Dutt Koer I. L. R. 5 Cal. 512), 
differed from that of the Court of First Instance. 

The appellants, the plaintiffs in the suit, were the sons of the brothers, 
with other near sapindas, of Budnath Koer, the husband, who died in 1857, 
leaving a daughter, Dvji Ojhain, in whose favour the widows made the gift in 
question by deed dated 21st December 1873. This daughter afterwards died, 
herself leaving a daughter, with whom the widows were defendants in the suit, 
and now respondents. 

By the^deed of 21st December 1873, the widows gave to the daughter, with 
immediate possession, tlie property which had belonged to their deceased 
husband, consisting of shares in village lands specified in a schedule to the deed. 
Also other village lands [326] described m another schedule as “ mahsoob 
khas,” or property of which they had the entire control. A third schedule 
comprised other interests in land of which the owners were to retain possession 
during their lives without power of alienation. 

The object, generally stated, of the suit brought by the presumptive 
heirs of Budnath Koer was to have this deed of gift, so far as it might control 
the inheritance after the widows’ deaths, declared invalid against them. They 
alleged that the properties m the second schedule had been bought by the 
widows out of income, and were subject to the same rule of inheritance as the 
parent fistate. The defence (amongst other things) denying that the property 
in the second schedule could be claimed as belonging to the estate of the 
deceased husband, maintained that the plaintiffs, showing no tifle to relief, 
before the deaths of the widows who were alive could obtain no such 
declaration. 

The Subordinate Judge of Tirhoot, Mr. W. DeCosta, found that the pro- 
perty in the second schedule had been purchased by the widows out of the 
income of the family estate, to which he, therefore, held it to be an accretion. 
Referring to all the property, he held that there was no principle of Hindu law 
permitting a gift by a widow to her daughter, next in the line of succession, to 
defeat the rights of the presumptive heirs , and that to allow the donee’s 
daughter to take as heir an estate of inheritance, through her mother, would be 
to change the legal course of descent, and was inadmissible. He, therefore, 
made a decree declaring that the deed of 1873 could not defeat the plaintiffs’ 
right to succeed on the deaths of the widows, to the family estate ; and that the 
properties purchased by the widows were an increment to the estate, and subject 
to the same rule of succession. 

The Higt Court (AiNSLiE and Broughton, JJ.) confirmed the finding 
that the property in the second schedule had been acquired out of savings 
from the income of the widows’ limited estate. But, on a review of the 
decided cases relating to the widows’ power over accumulations, they 
observed that it had not been precisely determined what that power was. 
The authorities were rather in favour of her being able to alienate the 
proceeds of her own savings. If the Court had been bound to make a decree, 
it would have made a reference to a Full Bench in regard to the conflict 


226 



HANSBUTTI KOEBAIN &c. [1883] LL,R, 10 Cal. 32? 

b0-[827]tween the cases of Oros v. Amirtamoxji Dasi (4 B. L. R., 0. C. 1) and 
Puddamom Dossee v. Dwarkanath Biswas (25 W- E. 336). They held it expe- 
dient to refuse a declaratory decree, haying a discretion to do so. The 
judgments of both Judges are reported in the Indian Law Reports, 5 Cal., 
p. 512. 

On this appeal — 

Mr. C. W, Arathoon, for the Appellants, argued that the grounds given by 
the High Court for withholding a declaratory decree were insufficient. In the 
first place, without dealing with the question of the accumulations, a suit by 
the reversioners would lie at once to sot aside sq much of the widows’ transfer 
of the family estate as would, if undisputed, operate to deprive them of the 
succession. Such a suit was mentioned in Act IX of 1871, sch. II, art., 124, 
and in Act XV of 1877, art. 125, where the period of limitation, twelve yeiJ^rs 
from the date of the alienation, was fixed for it. This class of suits was also 
expressly exempted in the judgment in Katama Natchiar v. Dora Singa Tever 
(L. R. 2 I. A. 169 , S c., 15 B. L. R. 83) from the general rule requiring that 
the plaintiff seeking a declaratory decree should be in a position to claim 
consequential relief, and referred to in the words of the judgment — “ The right 
of a reversioner to bring a suit to restrain a widow, or other Hindu female, in 
possession, from acts of waste, although his interest during her life is future, 
and contingent, suits of that kind form a very special class, and have been 
entertained by the Courts ex necessitate ret.” Again, in Gobindmom Dast v. 
Shamlal Baisakh (B L. E Sup VoL 48) it had been decided that the rever- 
sionary heir might, during tlie life of the widow who had alienated the family 
estate, commence his suit to protect his title to the future possession after 
her death. It was necessary as soon as possible, in many cases, to question 
the widows’ act , and this class of suits was not open to objection, although 
brought by heirs entitled only in expectancy, whose interests might never 
take effect. 

Secondly. — On the question whether hv Hindu law the widow could 
dispose of the invested accumulations, and also whether she [328] could by 
releasing to a daughter confer an absolute estate on the lattei, no such 
power existed. 

The profits of her limited estate were not the widow’s stridhan , but 
unless they were, she could not dispose of them in the manner attempted. 
The daughter could not acquire an absolute estate by taking a transfer from 
the widows, nor could she transmit such an estate to her heir A daughter’s 
estate is not stridhan, Chotaylail v. ChunnolaU (L R. 6 I. A. 15 , s.c., I. L. R., 
4 Cal., 744). The Mitakshara, which governed the parties, admitted no right 
on the part of women holding limited estates to make separate estate 
out of them. 

Mr. J. H. W. Arathoon, for the Respondents, argued that the ^eed of gift 
of 1873, on its true construction, conferred only an estate foi the lives of the 
widows in the corpus of the family estate. This the widows had power to 
transfer , and so far there could be no ground for claiming a declaratory decree. 
On the question of the accumulations, which was the second point, the judg- 
ment of the High Court, withholding the decree on grounds of discretion, was 
correct. He cited Sreenaram Mitter v. Kishensundari Dast (11 B. L. R. 171), 
Tekait Doorgapersad Singh v. Tekaitm Doorga Koonwari (L R 5 1. A. 149), 
Bamanwnd Koer v. Baghunath Koer (I. L. R., 8 Cal. 769). 
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Should it, however, be necessary, in order to show that there was no 
ground for a declaratory decree, to rely on the widow’s power to dispose of 
the accumulations, the inclination of the Judge’s opinions, stated in the judg- 
ments, was in accordance with the Hindu law. The widow could make a gift 
of accumulated income. He referred to the decision in Pvddamoni Dossee t, 
Dwarkanath Bisivas (25 W. H. 335), that a purchase having been made by a 
widow out of the income of her limited estate, it was competent to her to 
alienate such purchase, in whole or in part, or convert it back into money. 
He cited also, Soorjeemoney Dossee v Denobmidhoo Mullick (9 Udoore’s I. A. 
123), Conda Kooar v. Kooar Oodey Singh (14 B. L. E. 159). 

Mr C. W. Arathoon, in leply, referred to the judgment of MiTTEB, 
J., in Kery Kolitani v. Moneeram Kolita (13 B. L. E. 1) at page 8 of the report 
[3293 in 13 B. L. E , also to Bhugwandeen Doohey v. Myna Baee (11 Moore’s 
I A., 487) , Chundrahidee Dehia v Brody (9 W. E., 584) ; Nthalkhan v. Hur 
Churn Lai (1 Agra H. C , 219) ; Bhaghath Daea v. Ckowdry Bholanath Thakoor 
(L. E., 2 1. A , 256 , s,c , I. L E., 1 Cal., 104) , and Grose v. Amirtamayi 
Dast (4 B L. E , O C , 1) 

He cited the opinion of MACPHIilRSON, J , who said that, “ although the 
theory of the Hindu law is that the income of the husband’s estate shall go to 
the widow for her maintenance and for the performance of pious duties, that 
theory by no means necessaiily embraces the large lump-sum of accumulations. 
According to all the older authorities on Hindu law, accumulations should be 
treated in the same way as the corpus , and I think they should be so treated 
now, in the absence of any distinct authority to the contrary.” 

lie also cited Elberling on Inheritance, Chapter V , Strange’s Hindu law, 
Vol. I, Chap. I, paras. 2 and 3 , Dayabhaga, Chap. IV, s. 1 , Mitakshara, 
Chap. II, s. 11 , Vayavastha Darpana, 44, Vivada Chintamoni, on separate 
property of w^omen 

Their Lordships’ Judgment was delivered on a subsequent day (July 
11th) by 

Sir A. Hobhouse. — This is a litigation concerning the succession to the 
estate of one Budnath Koer, a Hindu who died towards the end of the year 
1857. He loft two widows, Hansbutti and Chunderbutti, who are still living, 
and one child, the daughter of Chunderbutti, who was named Dyji Ojhain, and 
who has since died, leaving only a daughter On the death of Dyji the col- 
lateral male relatives of Budnath became his presumptive heirs, subject to the 
interest of the widows They are the plaintiffs and the appellants. The 
defendants and respondents are the two widows, and Bachni the daughter of 
I>y3i. 

On tjjjie 21st December 1873 the widows executed a deed, whereby, after 
stating that with the exception of Dyji, there was no heir of their husband or 
of themselves,,^ they made a gift to her of certain lands and villages, only 
retaining to themselves a life inter- [330] est in part of them. Some of the 
property is described as mouzahs exclusively acquired by the widows out of their 
own fund, and the rest is described as having been left by their husband 
Budnath. 

Dyji died in the year 1876, and in the course of the next year the plain- 
tiffs brought their suit. The material parts of the prayer are for a decision 

m 



HAnsbuIti kobrain (fee. [1883] I.L.R. Id Cal. 3dl 


that the deed of December 1873 is null and void as regards the reversionary 
interests of the plaintiffs, and for a declaration that the properties acquired by 
the widows are part and parcel of their husband's estate. 

By their written statements, and by the mouth of their pleader, the three 
defendants set up in substance the same defence. They say first, that the 
plaintiffs having only a contingent interest cannot maintain the suit ; secondly, 
that if a widow releases her interest to her husband’s heir presumptive, which 
Dy]i was, the absolute interests becomes at once vested in such heir, and there- 
fore the inheritance devolved on Bachni ; thirdly, that at least the properties 
which were purchased by their own money either received from their 
parents or given to them bV Budnath during hi’s lifetime formed no part of 
Budnath’s estate. 

In the month of September 1877 the case was heard and decided by the 
Subordinate Judge of Tirhoot. He found that the properties purchased by the 
widows were so purchased out of the profits of Budnath’s estate, and were 
accretions to that estate. He hold that the conveyance to Dyji did not vest 
the inheritance in her, because she was heir only to a woman’s estate, and the 
prescribed course of inheritance would be changed if she took an estate trans- 
missible to her own heirs And he gave the plaintiffs the decree they asked. 

The defendants appealed to the High Court, and in June 1879 the case was 
heard by a Divisional Bench, consisting of Justices AlNSLIE and Broltghton, 
who reversed the decree below and dismissed the suit with costs From 
that decree the plaintiffs bring the present appeal 

The learned Judges think that the first part of the plaintiff’s prayer ca^pnot be 
entertained, because it is clearly competent to the widows to convey their own 
interest , because as regards Budnath’s original property it is not necessary 
to construe the deed of 1873 as doing more , and because as regards the after- 
purchases [ 331 ] the widows only convey such legal interest as they believe 
themselves to hold Their Loidships are unable to follow this reasoning, even 
when confined to Budnath’s original estate The defendants have not met 
the plaintiff's by saying tliat by the conveyance Dyp got nothing more than 
the widows’ inteiost; they liave contended that bv coalition with Dyp’s 
inheritance it gave her an estate transmissible to her own heirs. If then the 
true construction of this transaction be that it pas.ses only the widows’ interest, 
it materially concerns the plaintiffs to have that construction established. 
In this part of their prayer they ask nothing more favourable to themselves, 
and as between themselves and the defendants who allege an adverse con- 
struction, they are clearly entitled to as much, unless they are excluded by 
the rules relating to declaratory decrees 

The after-purchases fall under the same observations , and with respect to 
them two other substantial questions are raised, one of fact and on6 of la^v. 
First, the defendants deny that they were made out of the proceeds of 
Budnath's property, and this issue has been decided against them iff both Courts, 
and is no longer a matter of dispute. Secondly, they contend that such 
purchases are not to be treated as accretions to the property from the proceeds 
of which they were made, but belong to the widows who made them 

The learned Judges below do not treat the latter question as unimportant 
to the plaintiffs ; but they consider it to be one of great difi&culty, unsettled by 
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authority, and requiring reference by a Pull Bench. In their judgment there- 
fore the case is not a proper one for a declaratory decree. Mr. Justice AlNSLIB 
states the principle of their decision as follows : — 

“ It seems to me that mtb ought not to allow this suit to be protracted and great addi- 
tional expense to be incurred, when it is quite possible that the widows or one of them may 
survive the plamtiifs, so that the estate may never vest in them and the decision arrived at 
may prove no bar to further litigation. 

“ For the purposes of this appeal it is sufficient to say that the Court will not, in a 
docLaratory suit, decide intricate questions of law, when no immediate effect and possibly no 
future effect can be given to its decision, and when the postponement of the decision to the 
time when there may be bo- [332] fore the Court some person entitled to immediate relief 
(if the decision is in favour of the plaintiff) will not prejudice his rights in any way. 

This suit WHS instituted before the passing of the Specific Belief Act, and 
its propriety must be tried by the law as it stood under s. 15 of the Procedure 
Code of 1859 Tliat section does not confer any right to declaratory relief in 
any given case, but merely enacts that no suit shall be liable to objection on 
the ground that a meiely declaratory decree is sought, and that it shall be 
lawful for the Civil Courts to make binding declarations of right without 
granting consequential relief 

It is true that the apparently wide door here opendd for declaratory suits 
is greatly narrowed by the decision that, as a general rule, the Court shall 
not make a declaration except in cases in which the plaintiff could if he chose 
seek some consequential relief That doctrine was clearly laid down in the 
case otKattama Natchiai (L. K.2 1. A,, 169 . S.C.15 B.L. R,,83), butitwas there 
stated to be subject to exceptions. Their Lordships think, and here they agree 
with tlte learned Judges below, that such a suit as the present falls among the 
exceptions. 

It is laid down, and m their Lordship&' opinion correctly, in Shama Churn 
Sircar’s Vayavastha Darpaua, that “ if a widow, without consent of her hus- 
band’s heirs, dispose of his property for purposes not sanctioned by law, they are 
entitled to interfere and prevent any such wrongful alienation by her ” (Vaya- 
vastha Darpana, Vayavashta 44) Yet it is clear that a widow may alien her 
own interest If then she executes a conveyance valid for her own interest 
but iDurporting tc^ convey a larger interest to the grantee, it is difficult 
to see how the reversioner can get any relief except a declaration that the 
conveyance is void pro tanto He cannot set the deed aside, because it is 
partly valid , nor can he affect the possession, which the widow has a right to 
keep or to giv^* up to another. Such suits as the present one would seem to 
be, at least ir many cases, the only practical mode of enforcing the heirs’ right 
to interfere with a widow’s alienation. That they are known to the law is 
clear, for Act IX of 1871, art. 124, prescribes the time for bringing a “ suit 
during the life of a Hindu widow by a Hindu entitled to the posses- [ 333 ] 
sion of land on her death, to have an alienation made by the widow 
declared to be void except for her life.” That is precisely the first part of the 
plaintiffs’ prayer in this suit. And the person “ entitled ” must mean the 
presumptive heir who would be entitled if the widow died at that moment. 

It ib true that the foregoing considerations do not settle the case, for there 
remains a discretion in the Court, which may find it, as the High Court has 
found it, inexpedient to grant the relief asked. But their Lordships think that 
a strong case of inexpediency should be shown for refusing declaratory relief 
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to classes of persons expressly recognized by the law as suitors for such relief. 
They do not say that there may not be such a case, but they cannot find it 
here. 


The only reason assigned for refusing relief on the ground of discretion is 
that part of the case raises a difiicult point of law, the decision of which, though 
involving expense and delay, may after all not be binding upon the actual 
reversioners. That may be a reason more or less weighty according to cir- 
cumstances. In this case it does not apply to the original estate of Budnath, 
as to which the plaintiffs are clearly right and the defendants clearly wrong in 
their contention. Nor is it readily conceivable that the decision will be 
fruitless ; because the question of law is of such a nature that its decision, 
though not binding as res judicata between the widows and a new reversioner, 
would be BO strong an authority in point as probably to deter either party from 
disputing it. 

Moreover, it is to be observed that objections resting on the difficulties of 
the dispute are of much more weight in a preliminary stage than in a Court of 
Appeal. If the defendants had in the first instance objected to declaratory 
relief and had taken the opinion of the Subordinate Judge on that point, there 
would then have been more ground for refusing relief in order to save expense 
and litigation. But they did not do that They disjiuted the whole case 
of the plaintiff*. An important issue of fact, and two important issues of law, 
were decided by the first Court in the plaintiff's’ favour After all this it comes 
very late for the Court above to reverse the action of the Court below on the 
ground of discretion and in order to save further litigation and expense. 

C334J For the above reasons their Lordships think that they are bound to 
decide the issues raised in this case. ^ 

So far as regards the contention of the defendants that Dyji could by the 
conveyance take an absolute estate transmissible to her heirs, the High Court 
have not expressed any opinion adverse to that of the Subordinate Judge, and 
their Lordships need do no more than express agreement with him. 

The difficult question of the after-purchases is very ably discussed by the 
learned Judges below, who would probably, if compelled to decide, have decided 
against the plaintiffs The difficulty is enhanced, if not created by the later 
current of decision, which gives to the widow a more free and complete usufruct 
of her husband’s property than is accorded to her by the texts and earlier 
decisions , a modification of the law which is strongly illustrated by the 
conflicting opinions of Mr. Justice Dwarkanath Mitter and his colleagues in 
the case of Kery KoUtani (13 B. L. B., 1). 

The question was argued at the bar as though it were necessary to divide 
all the property of a widow into two classes , one being her stridhan, and the 
other her husband’s estate over which she has the widow s right and no more. 
But the very question is, whether, having regard to the widow’s freedom in 
enjoying her husband’s property, and to her established right to alienate her 
own interest in it, she has not a kind of property the nature ol which must 
retnain undecided till her disposal of it or her death. It is impossible to read 
Mr. Justice AlNSLIE’S forcible agrument, without feeling that it is difficult to 
specify the point of time at which the widow loses her control over the unex- 
pended portion of her income from her husband’s estate. If she may spend or 
give away the whole, may she not put some by ? If she saves one year or 
month, may she not spend those savings the next year or month ? If she may 
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save and spend again may she not place her savings so as to get some income 
from them ^ And so on through all the steps of the sorties. 

To decide this question it is necessary to examine the authorities, which 
are by no means in accord. But their Lordships do not treat as authorities on 
this question the numerous cases cited at the bar, to show that a widow's 
savings from her husband’s [333] estate are not her stndhan. If she has made 
no attempt to dispose of them in her lifetime, there is no dispute but that they 
follow the estate from which they arose. The dispute arises when the widow, 
who might have spent the income as it accrued, has in fact saved it and after- 
wards attempts to alienate it. And the existing conflict of opinion upon it 
makes it desirable to pass the authorities briefly under review. 

The earliest case which is relied on as an authority for the widow’s power 
of alienation was decided by tins Board in the year 1862, viz., Soorjeemoney 
Dossee v. DinobuJidho MuUick (9 Moore’s 1 A. 123) The case, however, was 
of a different sort. A Hindu testator’s estate was under administration, and 
there was dispute as to interests taken by some of the parties. One of them 
died during the litigation, leaving a widow He was ultimately declared to be 
entitled to an absolute interest in a share of the property, and the question then 
arose, how the income which had accrued from his share should be disposed 
of. The Supreme Court held that both the inconio which accrued during 
his life and that which accrued after his death should be hold by his widow in 
that character. On appeal that decree was varied, and it was declared that, 
so far as regarded the accumulations after the death of the legatee, his widow 
was entitled to them absolutely in her own right Here, then, the widow had not 
saved the income in question , she had never had the option of saving or 
spending it , and all that was done was to recognize her right to the full 
usufruct and control over it. 

In the year 1866 the High Court of Agra expressly decided the point in 
question A Hindu widow purchased property and afterwards alienated it. 
The Court first found that it was purchased with the ])roceeds of her husband’s 
property, and then held that it was ancestral and the alienation invalid (Nihal 
Khan v. Hur Churn Lai, 1 Agra H C. 219) 

In the case of Grose v Amirtamayi Dasi (4 B. L. R. 0., 1) Mr. Justice 
Mac?HERSON held, while saying that he had formerly thought the contrary, 
that accumulations ought to follow the corpus In that case, however, the 
accumulations accrued before the widow recovered the estate, and the opinion 
expressed by Mr Justice Macphebson [336] seems to be at variance with the 
decision in Sorjeemoney Dossee v. Dinobimclho MiiUick 

In the case of Bholauath v, Bhagabatti (7 K L R., 93) decided in 1871 the 
Calcutta High Court (JACKSON and AlNSLIE, JJ ) held that a Hindu widow 
could not alienate property acquired by her out of the income of the husband’s 
estate, but that she could make valid gifts to her daughter and grand-daughter 
by buying property in their names. This case came before the Privy Council 
in 1875, when it was held that the widow held the husband’s estate not in her 
capacity of widow but as taker of a life interest under a settlement. But in 
their judgmeinj the Board said : If she took the estate only of a Hindu widow, 
one consequence no doubt would bo that she would be unable to alienate the 
profits, or that at all events whatever she purchased out of them would be an 
increment to her husband’s estate ” (Bhabiit Daee v. Chowdhry Bholauath 
Thakoor, L. K. 2 I. A , 256). 

In the year 1374, before the appeal in the last case was heard, another 
case m which the point was discussed had come before the Board, Oonda Koer 
V. Oodey Singh (14 B. L, R., 159). In that case there was no alienation 
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by the widow, and the Board treated the point thus : “ It, therefore, becomes 
unnecessary to decide what might have been the effect of a distinct intention on 
her part, if it had been proved, to appropriate to herself and to sever from the 
bulk of the estate such purchases as she had made with the view of conferring 
them on her adopted son.” As the case stood, the widow’s i)urohases acci'ued 
to her husband's estate. 

In 1876 the point came again before the Calcutta High Court. The 
Division Bench, consisting of Judges JArKSON and Macdonell, thought tliat 
their decision might be rested on other grounds, hut expressed themselves as 
prepared to base their decision on the ground that a Hindu widow, having 
purchased land with the money derived from the income of her husband’s 
estate, is competent afterwards to alienate her right and interest in whole or in 
part to reconvert the land into money, and to spend it if she chooses Ptuldo- 
vionee Dossee v. Dwarkanath Bisioas (26 W E., 335). 

C3i7] This is the state of the authorities, and thoir Lordships, diffei ing 
from the learned Judges below, think it must he taken as adverse to tlie claim 
made on behalf of the widow. They do not rest on what was said by them in 
BholanaMs ca-vi as decisive of this case, for the observation must be taken as 
applied to tlie then pending case, and it was, rnoieovor, extra-judicial, and is 
fairly open to the qualificatjpns with which Mi Justice AlNSLIE reads it Nor 
do they think it possible to lay down any sharp definition of the line which 
separates accretions to the husband’s estate from income held m suspense in 
the hands of the widow, as to which she lias not determined whether or no 
she will spend it. As before said, they feel the force of Mr. Justice Ajnslie’s 
reasoning on this point 

In this case the properties in question consist of shares of lands, in which 
the husband was a shareholder to a larger extent They were purchased within 
a short time after liis death in 18g7- No attempt to alienate them was made 
till 1873. The object of the alienation was not the need oi the personH.! bene- 
fit of the widows, but a desire to change the succession, and to give the inherit- 
ance to the heirs of one of themselves in preference to clieir husband's heirs. 
Neither with respect to this object, nor apparently in any other way, have the 
widows made any distinction between the original estate and the aftei-pui- 
chases. Parts of both are conveyed to Dyji immediately, and parts of both are 
retained by the widows for life. These are circumstances which, in their 
Lordships' opinion, clearly establish accretion to the original estate, and make 
the after-purchases inalienable by the widows for any purpose which would 
not justify alienation of that original estate 

The result is that, in their Lordships’ opinion, the decree of the High 
Court should be reversed, and that of the Subordinate Judge restored, and that 
the respondents should ijay the costs incurred in the High Court and the costs 
of this appeal. They will humbly advise Her Majesty in accordance with this 
opinion. Appeal allowed 

Solicitor for the Appellants . Mr. T. L. Wilson. 

Solicitors for the Respondents * Messrs. Henderson dt Co 

NOTES. 

[1. INCOME, THOUGH ABSOLUTE PROPERTY, WHEN BECOMES ACCRETION TO THE 

ESTATE— 

This is the leading case on the subject ; and there have been two subsequent Jhivy 
Council decisions In (1887) 14 Cal. 887 at 393, there are observations as to such income 
being /aci« part of the estate but in Saodaimnt Dasi v. The Admimstrator-Geimal of 

Bengal (1802) 20 Cal., 488 P. C. (in the High Court (1689) 16 Cal., 574 ; 14 Cal., 861) these 
observationti occur . — 

“ She did nothing to indicate an intention to make the fund received, or the interest on 
it, part of her husband’s estate which was m other hands or to justify the inference that .she 
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wished it to revert to her husband’s heirs. It was said she had placed it in investment of 
a permanent nature. Had she done eo, it does not appear to their Lordships that this circum- 
Rtanco alone would have added the funds to the estate devolving on her husband’s heirs. ” 
Sir J' BhmhyamAyyanqarJ. in (1901) 25 Mad. 85i alter discussing and explaining 
these three cases oliservcd that the prtpid facie presumption m the case of purchases from 
income which are at one's absolute disposal, though the cor'pus is not, is in favour of the 
acquirer retaining dominion over it , and that the mere fact of the properties thus acquired 
by her being managed and enjo>ed by the widow without any distinction, along with pro- 
perties inherited from her husband, can in no way affect this presumption , since, being sole 
and separate owner of the two sets of properties so long as she enjoys the same, and being 
absolutely entitled to the income derived from both sets of properties, she cannot but manage 
and enjoy both sets of properties alike , and that purchasers from her can be expected to 
deal with her upon this presumption 

Sir S SUHUAMANIA AYYAR appioved of the above and held that properties purchased 
out of maintenance paid under a decree were stiidhan — (1904) 28 Mad 1 

The points brought out in these oases as pertinent evidences of intention were (1) 
attempts to keep the two together in one line of succession, 10 Cal., 324 , 14 Cal , 387 , 
(2) there being no estate to which the income would be accretion, (20 Cal , 433 , 28 Mad , 1 ) etc 
The Madras case was not followed in (1910)7 I. C., 27 (Cal ,) ; where purchases of immove- 
able property were held to stand on a diffeient footing , and income undisposed of and remaining 
in agent’s hands at the death of the widow was held to be jiart of the corpus — (1911) If) 
C W N . lOO , (1911) IG C W N , 834 distinguishing 10 Kom , 478. House built on 
husband’s site from debts on seciUitv ot husband’s estate which were paid off from income, it 
' was hold, formed pait of the estitle — (1902) 4 Bom , L. R , 555 

Property of husband saved out of income was held to with his estate — (1911) IG C. 
\V N , 834. 

II. ALIENATION— NEXT HEIR— CONSENT— 

In tins case of 10 Cal , 324 it was held that b\ the alienation of a limited owner to the 
next heir, when the latter person is by the law of succession entitled to a life estate onlv , the 
latter does not take a higher interest b\ the .ilienation — because the alienor alone drops out. 
See also 14 All , 377 , 11 All . 25^. 

Similar the result when the alienation is made coiijointly with such ‘ limited ' next 
heir —14 M 1 A , 17G , 5 Bom , 5G3 , 25 Bom , 129 . 32 Cal ,* 62 . 29 All , 331 P.C.— be- 
cause onlv the alienois’ mtcicst passes The re'^ult isdifferent when the next heir is a male — 
30 All , ; . 10 Cal ,1102 * 

Likewise, the consent given b> a limited owner to such an alienation is utterly ineffectual 
and it has been held to be not even puma facte evidence of legal necessity ’--(UKIB) 35 
Cal., 1086 12 C W. N , 914 8 C L J , 120 unlike the consent given by males 

III. DECLARATORY DECREE— WHEN GRANTED— 

Though no consLijiicntial relief is claimable, it has been held that a declaratory decree 
ma> be passed in suits b} presumptive reversioners, on the ground of perpetuation" of testi- 
mony, 10 Cal , 324 

But tins IS not the only exception Allowing property to be wasted, e g. letting it to 
bo barred by Imntation. ni acting coiitraiv to will, has been held suflicient ground to main- 
tain a dedal atory suit “(1906) 3 C. L J., 224 at 230. 

A widow being entitled to alienate her life intorc-it, the meie fact of her alienation i.s not 
ground for a declaratoiv suit —(1910) 8 M. L T 320 where the deed, being a deed of 
relinquishment, did not affect the reversionary interest, (1901) 5 C. W N., 445 where the 
deed was a mortgage tor a small portion of the debt which might be paid off from the income 
But wlic.^ til" alienee’s name was allowed to be entered in the landlord’s sherista, (1884) 
10 Gal., 1003 , or where the life- interest was sought to be enlarged (1894) 22 Cal. 354, the 
suit was allowed. 

IV. DECLARATORY DECREE GRANTED BY LOWER COURT— APPELLATE COURT’S 
POWERS— 

Such decree should not be lightly interfered with — 10 Cal., 324.26 All 238*28 
Mad. 57 

Y. RES JUDICATA BY DECISIONS IN DECLARATORY SUITS OF PRESUHPTIYE 
REVERSIONERS— 

In tins case^hicb related to alienation, the Privy Council, in dealing with the use of 
declaratory deciees in such suits, observed (hat the decree would have a deterrent effect, evm 
%f it be not binding on the actual reversioners The Madras High Court, having regard to 
certain ob.servaUous of the Privy (Council in suits relating to adoption, has invested decisions 
in declaratory suits relntiiig to adoption with the effect of res jiidxeata and confined the observa- 
tions here to suits relating to alienations —(1906) 29 Mad. 390 (P.B ): 16 M. L J 807 • 1 
M.L.T. 183 ; contra (1902) 13 M. L. J. 369. ' ‘ 

See also tht following cases • —27 Mad., 588 , 22 All., 33 ; 382 ; 14 Bom. 51 • 22 Pal 
354 : 3 O.LJ. 221 at 231.] ’ 
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[338] APPELLATE CRIMINAL. 

The 22nd September, 

Present • 

Mr. Justice Mittek and Mr. Justice Pigot. 


Brae 
vers 71 a 

The Queen-Emprciss. 


Itioiing — Penal Code, s, 156 — Manager oj indigo Jacioiy. 

In order to convict the iUAii*iger of au indigo factory under s 15G of the Penal Code, it 
must be shown by legal evidence (I) that a not was comnuttod , (‘2) that the not, if coroinit- 
ted, was committed for the benefit of the accused , and (3) that the accused had reason to 
believe that a not was likely to be committed 

This was a prosecution under s. 155 of the Ptjnal Code against the manager 
of an indigo factory, by which he was charged with not having used all 
lawful means to prevent a certain not, which it was alleged had taken place 
between his servants on the one side and some other paities, tenants of an 
adjacent landowner, on the other , the same having been committed for his 
lienelit, and he having had reason to believe that it was likely to occur. 

The case for the prosecution was, that for a considtirablc time a dispute 
had been going on between the factory people and certain rvots, concerning 
some lands, which the former had taken by force liorn the latter, and on wdiich 
they had sown indigo , that suits had been brought in respect of these lands 
by the ryots ; that decrees had lieen obtained , and that tinall\ they had been 
put in possession of them two days before the alleged occurrence took place. 
That several of the servants of the factory wwe present when possession was 
given by the nazir of the Civil Court, and tliat theie was indigo six inches 
high growing on the lands at this time That on the morning of the 9th 
March, at about 7 A.M , Brae, the manager of the factory, had been seen 
riding in the direction oi the lands in dispute, and that latter in the morning 
he, together with some of his own men, had passed close to, and inspected the 
indigo growing on them. That at about lp-30 oi 11 A M , a large body of 
factory servants armed with laities, and [339] one of them with a gun, went 
to the lands w^herethe decree- liolders were commencing tojdough up the indigo, 
that a not occurred, and that one of the tenant’s party was killed, having been 
shot by the jaj-ameen of the factory. That Brae was at his house two miles off 
when the riot occurred, and tfiat he had taken no stejis whatever to prevent it. 

Mr. Duane for the appellant. A manager can only he cliarged under 
s. 156 and not 155, and in order to make him liable, it must be shown that the 
acts committed were eitlier directly or indirectly instigated by him. and were 
for the benefit of the owner or occupier of the land. 

In this case there is nothing to show that a not did actually take place, as 
no facts have been spoken to from which a common obiect can lie infoired, 
except the death of the man who is said to have been sliot But it cannot be 
suggested that Brae instigated such a proceeding as this, noi' can it be said to 
have been for the benefit of the owner or occupier. The prosecution have also 
failed to show that the manager had any reason to anticipate a not, for the 
fact of possession having been given to the decree-holders would not of itself 
be sufficient to raise a presumption to that effect Further theie is nothing 
to show that Brae had any means at his command to prevent a not of the 
kind alleged. 

• Crimmai Appei-i No 633 of 1883, against the order of Mr \V. (I. Dcfirc, Sub-Divisioiial 
Magistrate and Justice of the Peace of Jhenidah) dated the i^Sth August IBS'}. 
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The Deputy Legal Bemembrancer Officiating (Mr. White) for the Crown, 
These sections are intended to put a stop to riots committed or abetted by 
managers of indigo factoTies, and as regards the evidence to be given in prose- 
cutions under them, nothing more than a pnmd facte case need be made out in 
the Magistrate’s Court. The Legislature, when framing these sections, evidently 
contemplated that a trial of the original riot case should have taken place, and 
that the offenders had been punished by the Sessions Court, where the evidence 
would be of a minute and voluminous nature, and that after that case had been 
decided, a proceeding of this kind should be taken to bring the manager to book. 
There is abundant evidence to show that a not was committed. We show 
that a man was killed, and hy^ one of the factory servants who was provided 
with a gun. We show that Brae passed and inspected the lands in the morn- 
ing with some of his men, that a little after a number of his people went out 
m a body armed, and that they went to the [840] decree-liolders’ land, and 
whatever the dispute was, a man was killed. The iiidigo on the land was of 
great value to Brae , the object that these men had in view was to prevent its 
being ploughed u]!, and if they had done so, it would have been a decided 
benefit to the owner. O’Kinealy’s Penal Code, p. 54, and the case of The 
Queen v. Hurnath Roy (3 W. E. Cr., 54) were referred to. 

The following Judgments were delivered hv the Court (MiTl'ER and PiGOT, 
JJ.) — 

Mitter, J. — The appellant in this case has been convicted by the Sub- 
Divisional Magistrate of Jhenidah under s. 155 of the Indian Penal Code. It is 
quite clear, and it is not disputed that that is not the right section undoi 
which he should have been convicted. The appellant was simply the manager 
and not the owner ol the land respecting which the alleged not took place. 
The section under which he should have boon charged is s. 156, but it api)eais 
to me that on three essential points the evidence that has been adduced is not 
sufficient to establish an offence under s 156. 

The first point that is necessary to bo established is that a riot was 
committed, but there is no evidence to prove that a riot, as definod in the 
Penal Code, was committed. It is necessary to show that there was an 
assembly of more than five persons, who had a common object in view, but in 
this case there is no evidence to show that the servants of the factory, who are 
alleged to have constituted the unlawful assembly, had any such common 
.r object. It is said that their object was to prevent the indigo plants being 
uprooted, but no evidence of this has been adduced on behalf of the prosecution. 
Therefore, there is no legal evidence to establish that a riot was committed. 

The second point upon which evidence for the prosecution is wanting 
is that it is nJj shown, supposing that a riot was committed, that it was 
committed for the benefit or on behalf of the person who was the owner or 
occupier of the land respecting which such riot took place. If the common 
object was to prevent the indigo jdants being uprooted, then in that case 
no doubt it could have been reasonably inferred that the riot was [341] 
committed for the benefit or on behalf ol the owner of the land, but that 
being not established, it follows that it is not shown that the riot, if it 
was committal, was committed for the benefit or on behalf of the owner or 
occupier of the land. 

The third point is that it is not shown that the appellant liefore us had 
reason to believe that any riot was likely to be committed. No doubt this 
fact can very seldom be established by direct evidence, but there must be 
Circumstances from which it may bo leasonahly inferred In this case the 
only cireumbfcance& that, have been established are, that Mr. Brae was in 
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the factory at the time that the alleged riot took place, and that amongst the 
rioters were some servants of the factory ; but these facts are not sufficient 
to give rise to the inference that before the riot toi& place — if any riot at all 
took place — the appellant had reason to believe that it was likely to take place. 

Upon all these three points it seems to me that the evidence is not suffi- 
cient. Therefore the conviction and sentence will be set aside, and the fine, if 
realized, will be refunded 

Pi^Ot, J. — I entirely agree I would only add that in applying the 
sections which give the Magistracy powers of such startling magnitude, it is, in 
my opinion, incumbent upon those entrusted with the exercise of such powers 
to act not upon inferences or suspicions but upon evidence. Whatever may 
have been the object of the Legislature, whether as explained by the learned 
counsel for the prosecution oi not, whatever may have been the occasion 
of the insertion in the Code of these most formidable sections, we must hold 
that the law thereby enacted is not intended to be applied upon surmise but 
upon proof. 

Conmcth<yii set aside, 

NOTES 

t Thii> case Wiis ui (1900) 4 C W. N , 691 referred to with approval as regards the 
caution to 90 by proof and not by siiriiiiscb.] 

[3*2] ORIGINAL CIVIL. 

The 19th Fcbniary, 18H^ 

Present : 

Sir Richard Garth, Kt , Chief Justice, and 
Mr. Justice Cunningham. 


Punchoo Money Dossee Plaintiff 

versus 

Troylucko Mohiney Dossee Defendant. 


Hindu law— Will — Construction of will — ''Mahk^ 

N had two wivoh, one of whom died in his lifetime, leaving a daughter (the plaintiff), 
and K, who Burvivcd him, the mother of another daughter (the defendant). N died having, 
in February 1844, made lus w-ill which contained the following passage . — 

“Whatever I have of moveable and immoveable property, my wife iC is the malik 
thereof . she will pay whatever debts there exist and receive whatever dues there are 
receivable , and 1 have given commandment (permission) to my wife to adopt a son. When 
tbc adopted son attains his age ho will become the malik of the whole of my property and 
will perform the shrad and tarpaii of iny father and father’s father , and in the event of any 
good or evil befalling the said adopted son, she will again adopt a son * * * and upon 
the adopted son attaininghis age, he will become ‘ the malik ’ of the whole of the property.” 

K, who survived the testator, did not .idopt, but took possession of the properfc> and 
remained in possession till she died in 1875 , and after her death the testator’s children held 
the properties in equal shares, with the exception of a house, which the defendant had taken 
sole possession of. The plaintiff brought this suit for partition, and foi Jii account ol that 
part of the property which had been iij sole possession of the defendant The defendant 
contended that her mother took an absolute estate under the will, and that she as her heir 
was entitled to the whole estate. 

JVZd, that the use the word “ malik” as applied to the widow did not necessarily 
mean that she should take an absolute o.statc, and that the diroctiooh m the will to adopt, 
and that the adopted son should become malik rather iiidioatod au intention on the part of 
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th6 bestator that the widow should only take a limited estate, and that the word “ niahk** 
as applied to the widow could not therefore bo interpreted as giving her a larger intcrefet. 

‘Appeal from a decision of WILKINSON. J., dated 9fch July 1883. 

This was a suit practically for the construction of the will of one Narain 
Dutt (although partition and an account were asked for also), who died 
on the 1st February 1844, having made his last will and testament on the 
same date. The testator left him sur-[343]viviiig a widow, Kristo Kaminey 
Dossee, and by her a daughter (the defendant) Troylucko Mohiney Dossee, and 
two daughters by a wife who predeceased him, viz., Punchoo Money Dossee 
(the plaintiff) and Nemoye Money Dossee. The portion of the will material 
for the purpose of this report ran as follows Whatever I have of immoveable 
and moveable propeity and ready money anywhere, ray wife Sreemutty Kristo 
Kaminey Dossee is the mailk or proprietress thereof. She will deal with my 
debts and dues agreeably to the particulars below , slie will pay whatever debts 
exist and recover and receive whatever dues there are receivable , and 1 have 
given commandment (permission) to my wife she will adopt a son , when the 
adopted son attains his age he will become the malik or proprietor of the wliolo 
of my property, and will perform the shrad and tarpan of my father and father’s 
father, and in the event of any good or evil befalling the said adopted son, in 
that case she will again adopt a sou.” Kristo Kaminev Dossee died in 1875 
without having adopted a son, having taken possession of the property of the 
testator , and after her death her two daughters, the plaintiff and defendant, 
had been in possession of the properties in equal shares, with the exception of 
the house in question, and some moveable proi^erty which the defendant had 
taken sole possession of, 

Mr. Bonnerjee and Mr. Beeby for the plaintiff. 

Mr, Muter for the defendant. 

W|lkinsoil| J. (after setting out the facts) continued . — 

I am asked to say whether under these words Kaminey Dossee took an 
absolute interest in the immoveable property, or whether she only took the 
ordinary interest of a Hindu widow. The word ‘‘ malik ” means “ absolute 
owner,” “malik ” applied to a man means “ absolute owner,” and Mi. MtUvr 
points out the same word is used to the son to be adopted, and contends 
that the same meaning sfiould be attached to the word when applied to Kami- 
ney Dossee. If the will stopped with the direction to pay the debts, it would 
clearly indicate that slie was to receive the absolute interjst in the property , 

» and I think if she took that interest, she retained it till her death as no son 
was adopted. *Although the word “ commandment ” is used, it is not a correct 
translation. [34U The Bengali word is “ anoowruttv ” wliich means “ permis- 
sion ” and implies discretion on the part of the two widows to adopt or not. 
Mr. Beeby supports the contention that she took only a life-interest, and 
quotes the case of Koonj Behan Dhiii v. Prem Chaiul Dutt (I L. R , 5 Cal., 684) 
and Soorjeemoney Dossee v. Denobund o Miilbck (6 Moore’s I. A., 526, at p. 550) 
in which the canon of interpretation was laid down viz. “ Primarily the words 
of the will are to be considered; they convey the expression of the testator's 
wishes, but the meaning to be attached to them may be affected by surround- 
ing circumstances, and when this is the case, no doubt these circumstances 
must be regarded, and arnongsi these circumstances thus to be regarded is the 
law of,the country under which the will is made and its dispositions are to be 
carried out.'* 

Here taking the words it seems to me when a man leaves property and 
says he or she shall be malik it means absolute owner, and the only meaning 
winch the langitage liears must be put upon it. As regards the^ law a widow 
would take a lUe^interest, but though the law is against her taking other than 
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a life-interest, it seems to me the words are not dubious and give her an abso- 
lute interest. The words in the will are not mandatory but permissive. There 
is nothing to compel her to adopt, and as she died without adopting a son, that 
property descends to her daughter , that being my opinion in the case, there is 
no necessity to give any directions and the suit will be dismissed with costs on 
scale No. 2. 

The plaintiff appealed. 

Mr. bonmerjee (with liini Mr Beehy) for the appellant. The question 
raised is whether in default of the adoption there is an absolute estate, to the 
wife. The lower Court has ordered us to pay the costs, notwithstanding 
that it was a suit for the construction of the will. We also offered to go into 
evidence to prove that the property was joint, and that we were in possession 
of a portion of the property and liad a right to possession, but we were not 
allowed to do so. I submit there are no words used in the will which would 
give the widow anything more than an ordinary widow's estate The 
lower Court has decided that “ malik ” means “ absolute owner , '* as to this 
C34il it is unnecessary to make use of any special words for a Hindu to give 
an Vieritable and alienable interest Unless a husband in a gift to his wife 
makes it clear that the estate which he gives is an heiitable and alienable 
estate, the widow only takes the estate that the law gives her. The intention 
of the testator here was that an adoption should be made , this intention 
is shown very strongly, and it seems, therefore, that he had no intention that 
the property should go to a person (viz., to his widow) who could not perform 
his shrad , and if the widow had an absolute estate, she could have given it 
away and defeated the intention of the testator altogether. 

As to the word “ malik,” in Moulvi Mahomed Shumsool Hooda v. 
Sheivukram (14 B, L. E , 226 , L. E., 2 I A , 7) a statement was made in a 
document of a testamentary character that his “ widow was and noMe other 
siiould be his heir and malik,” the Privy Council held that the widow did not 
take an absolute estate, but only a life estate. 

[Cunningham, J -That case seems on all fours with the present case, 
except that there, there were actuul persons who were in existence to become 
heirs and malik, whereas in this case the gift is contingent as it were, as the 
widow was only permitted to adopt, and might not call the future malik into 
existence.] Yes, but we have the testator's intention. 

In Ea] Lukhee Dahia v. Gookoot Chunder Chotvdhry (13 Moore’s I. A , 
210 : 3 B. L. E. P. C , 57) a testator gave all his property to his widow by 
testamentary deed of gift (disqualifying her from selling or alienating it) in 
trust for his sons when they came of age , the sons died before attaining 
majority : the Court held that the widow did not take an absolute estate. 

The case of Mussaviat Kollany Kotr v. Lmhmee Pei shad (24 W. E., 
395), mentioned in Mayne, p 398 (3rd edition), may be relied on by the other 
side : The testator says “ that his widow and daughters are his heirs, and 
maliks and that all his property will devolve on them.” Mr. Justice Mittek 
held that the widow took an absolute estate , but the decision did not depend 
on the word “ malik ” alone, but the whole of the will was taken into consider- 
ation. • 

1846] In the case of Prosonno Coornar Ghose v. Taraknath Sircar (10 
B. L, E., 267) a testator used the words, “ I give to my wife, her heirs and 
assigns my estate for ever,” and Mr. Justice PHEAR held that the wife took 
only an estate for life , this, however, was overruled by the Appellate Court. 

In an un*eported case decided by Garth, C. J., and BoSK,^ J., Regular 
Appeal 340 of 1880, a widow mortgaged her proprietary right (“ hakiut and 
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milkiut'O and the Court held that the word meant an absolute estate; the 
word “ milkiut ” is the same as “ malik/* but in that case two words were 
used, viz., “ hakiut milkiut : *’ we only have one. 

I submit that “ malik ” simply means “ executrix according to the tenor of 
the will ; ” the testator clearly defines what the widow’s duties as malik would 
be, viz., to pay his debts, and then says, the adopted son on attaining full age 
shall be " malik of the whole estate. 

In Koonj Behan Dhtr v. Prem Chasid Ihiti (I. L. E , 6 Cal.. 684) 
Jackson, J., held that a Hindu widow takes no more right by will over pro- 
perty of her husband than she would get by a gift in her husband’s lifetime. 
There is always a presumption where an estate is given to a Hindu widow 
that the estate given is that only of a Hindu widow, and that presumption is 
strengthened when the widow has power to adopt. 

Mr. Kennedy (with him Mr. Hill) for the respondent, contended that the 
Court could not speculate as to what the intention of the testator was and as 
to what the effect of the will would be, but the will must be looked at and read 
and its direction followed out , and that the lady had no power of alienation 
under the circumstances He referred to Dyabaqka, ch. IV, V, I, s 3, to the 
effect that the property became strulhan ; and^cited the cases of Mussaviat 
Kollany Koer v. Luchmee Pershad (24 VV. B., 395) and Sreemutiy Pabitra 
Dossee v. Damoodur Jana (7 B. L. E., 697, *24 \V,E., 397, note), to show 
that the widow took an absolute estate. 

The Judgment of the Court (Garth, C.J., and Cunningham, J.) was deli- 
vered by 

Garth) C«J. — The question in this case is, whether under [347] the will 
of Narain Dutt, his widow Kristo Kammey Dossee took an absolute interest 
in his ig*operty, or only the ordinary estate of a Hindu widow. 

Narain had two wives. His first wife died in his lifetime, leaving one 
daughter, the plaintiff. His second wife, Kristo Kammey Dossee, was the 
mother of the defendant. 

Narain made a will, dated the 1st of February 1844, which was in these 
terms ; — (Beads the passage set out, ante p. 343). 

After the testator's death his widow Kristo Kaminey Dossee did not 
adopt a son. She took possession of liis property, and remained in possession 
till she died in the year 1875. 

One of the daughters mentioned in the will died , and only the plaintiff 
and the defendant wore alive at the time of the widow's death ; and they have 
ever since enjoyed the larger portion of the testator’s property in equal shares. 

But there is a house in Neemoo Khansamah's Lane, and some moveable 
property, of which the defendant, it appears, has been in sole possession, and 
the plaintiff has brought this suit for a partition of the testator's estate, and 
for an account of that part of the property which has been in the sole posses- 
sion of the defendant. 

This Buit«induced the defendant to raise the question, whether she as her 
mother's heir is not entitled to the whole estate as against the plaintiff, on the 
ground that under the will her mother took an absolute interest, and the Court 
below decided in her favour. 

The learned Judge appears to have considered that the words of the will 
describing the d^endant’s mother as “ the malik ” of the property, were suffi- 
cient to show that he intended her to take an absolute interest. 
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From this decision the plaintiff has appealed; and having heard the case 
argued on both sides, we expressed an opinion in the course of Mr. Kennedy's 
address to us on the part of respondent, that the view which had been taken 
by the learned Judge could not be upheld. 

It appears to us that he attached too much weight to the meaning of the 
v/ord “ malik.” It is true that in some cases the use of that word in a will 
or other instrument has, coupled [348] with other expressions, been considered 
as evincing an intention to pass an absolute or proprietary interest. But the 
word by no means necessarily imports that intention. There are other cases, 
where, although that word was used, it has been held that an absolute interest 
did not pass. In Moidvi Mahomed Shumsool Hooda v. Sheiviikram (14 B L. B , 
226 , L. B, 2 I. A., 7), a Hindu testator, after reciting the deaths of his son and 
others, declared “ only D K, widow of my son (who, too, excepting her two 
daughters, S and D, has no other heirs), is my heir. Except 1) K none other 
is or shall be my heir and malik. Furthermore to the said D K these very 
two daughters, together with their children wlio shall be born to them, are and 
shall be heir and malik ” 

In holding that this disposition did not give the widow more than a life 
interest in the estate, CoucH, C J , referred to the rule laid down in Sooi'jeemoney 
Dossee v. Denohnndo MiUlick (0 Moore’s I. A , 526), tliat in construing a will 
one of the circumstances to be regarded is “ the law of tlie country in which 
the will is made and its dispositions are to be carried out, that the intention 
of the testator was that the estate should be kept in liis own family, and that 
malik meant merely ‘ immediate heir.’ ” This view was affirmed in the Privy 
Council, their Lordships observing that “ in construing the will of a Hindu it is 
not improper to take into consideration what are known to be the ordinary 
notions and wishes of Hindus with regard to devolution of property, and that 
having regard to these considerations, they ought not to hold that thS widow 
took an absolute estate, wiiich she was at liberty to alienate ” 

Much reliance has been placed on the observations of MiTTEK, J., in 
Mussamui KoUany Kocr v Luchmce Persad (24 W R., 395), but that case does 
not appear to govern the present, because it wsis held that the language of the 
will imported a distinct intention on the x^aitof the testator that his widow 
and daughter should immediately on his death take a .lomt interest m his 
estate, and the contention which the Court had to consider, and which it 
disallowed, was that according to Hindu Law a gift to a female, though absolute 
in terms, conveyed merely a limited interest similar to tnat of [349j a Hindu 
widow. In the present case we do not consider that the words of the will 
indicate an intention on the testator’s part that his widow sliould take an 
absolute estate. The direction to the widow to adopt a son, to adopt a second 
son in case of the first dying, and that on attaining maiority the adopted son 
should become malik indicate, in our opinion, very clearly the limited nature 
of the widow’s interest. Nor again does our present ruling in any way 
conflict with that of CouCH, C.J., in Prosonno Coomar Ghose v. Taiaknath 
Sircar (10 B. L. B., 267), because there the words of the will, in the opinion of 
the Court, “ unequivocally showed that it was the testator’s intention that his 
wife should become the absolute mistress of his estate,” and, thdl'e being noth- 
ing in the will to displace that intention, the mere fact of there being two sons 
of the testator, who were thus disinherited, was not considered to justify the 
construction of the will according to which the widow merely took as trustee 
for the sons. 

In each case we must endeavour to ascertain the true meaning of the 
instrument, and here it appears to us that the testator did not intend his 


6 CAL.— 31 


241 



d. isoyjiiycico ^ 

lliiow to take an absolute interest in {aroperty. It soems ei^Srot that b0 
intend^ her to adopt a son ; and in the event of that son’s death, to adopt 
another ; and he provides that in either case, when the son comes of age^ he 
should become the malik of the property. 

This fact of itself seems to indicate that, so far as his wishes and inten- 
tions were concerned, they were opposed to his widow taking an absolttte 
interest. He evidently only intended her to hold the property until his adopted 
son came of age ; she would then, in the ordinary course of law, take the 
estate of a Hindu widow until a son was adopted, and under the provisions of 
the <vill she would also be a trustee for her son until he came of age ; but in 
either case, so long as she was possessed of the property and had the manage- 
ment of it, she might properly be described in the will, and called in common 
parlance, the malilc or proprietress. 

In point of fact the widow did not adopt a son ; and in point [ 830 ] of law, 
whatever her husband's intention may have been, she was at liberty to disregard 
them in that respect. 

So far as the costs are concerned, we find thalf the parties have proposed 
an arrangement amongst themselves, which we are quite prepared to confirm ; 
namely, that the costs on both sides shall he paid out of the estate. A decree 
will therefore be made for partition of the property in accordance with the 
prayer of the plaint, it being declared that the plaintiff and defendant are 
entitled, for the reasons we have given, to the whole of the testator’s estate 
as his co-heirs, and we direct, with the consent of the parties, that the costs 
on either side in both Courts shall be paid out of the estate. 

Appeal allowed. 

Attorney for appellant : Baboo P. N, Bose, 

Attorney for respondent : Baboo K. D Bhunjo, 


NOTES. 

[ ]l£ANINO;OF MALIK— 

Prima facte, this word operates to convey a full estate . — (1897) 24 Cal 834 (839); (1896) 
19 All , 16 , (1885) 9 Bom , 491 ; 30 All., 84 ; 14 C. W. N , 458 ; (1901) 28 Cal., 499 (502) ; 
(1899) 27 Cdl., 44 (51) ; unless the context or the surrounding circumstances should point to 
a different conclusion — 31 Bom , 69; 285, 14 Bom., 1, 27 All., 364, 35 Bom., 279; 10 Cal., 
342 , 9 C. W. N , 309 ; 17 Bom , 503 : 24 Cal. 64C (652) ; 9 C. P. L, R , 95 ; 9 0. C. 119.] 
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APPELLATE CIVIL. 

The 29th January, 1884t, 

Present : 

Mr. Justice Field and Mr. Justice 0*Kinealy. 


Omrunissa Bibee and others Defendants 

versus 

Dilawar Ally Khan Plaintiff," 


Land Registration Act (Beng, Act VII of 1876), ss. 52, 55— Declaratory 
decree — Specific Relief Act (I of 1877), s. 42 — Jurisdiction of 
Civil Courts — Possession, ConfirmatKyn of , 

The Civil Courts have no jurisdiction to make a decree reversing an order for the registra- 
tion of the name of any person made by a registering officer under Beng Act VII of 1876. 

All that the Civil Courts can do is to declare the title of an individual, or to give him a 
decree for possession, and then the registration officers would, as a matter of course, proceed 
to amend their registers m Accordance with the rights of the parties as settled by the Civil 
Courts. 

An order made under s. 65 of Beng Act VTI of 1876, prevents the person against whom 
it IS made, from relying on his previous possession, in a subsequently instituted suit for con- 
firmation of possession. An order made under s. 52 of the same Act has not that effect. 

[881] This was a suit for confirmation of possession on the following title : 
The plaintiff alleged that he had bought 8 annas of the property some time pre- 
viously to the year 1870, and that his father at the same time purchased the 
remaining 8 annas share. That the father died in May 1870 when 1 anna 11 
gundas 1 krant and 1 dunt share of the father’s 8 annas share came to the plaintiff 
under the Mahomedan law of inheritance. The plaintiff made an application 
to the Deputy Collector of Patna for registration of his name in respect of the 
share claimed by him under Beng Act VII of 1876. This application was 
opposed by the defendants, on the ground that the plaintiff’s story as to his 
purchase of 8 annas was false , that the father was the leal purchaser of the 
whole 16 annas ; and that the plaintiff was only entitled to the share which, 
on the death of the father, devolved upon him under the Mahomedan law of 
succession. The Deputy Collector disbelieved the plaintiff’s story and, on the 
28th of February 1878, ordered that the names should be registered in accord- 
ance with the defendants’ contention , and this order w^as affirmed on appeal 
to the Collector on the Slst of July 1879. On the 24:th July of 1880 the plain- 
tiff brought the present suit, claiming confirmation of possession, and asking 
that the Collector’s order of the 31st of July 1879 should be set aside. 

The Court of First Instance found in favour of the plaintiff on the question 
of title, and also found that the plaintiff was in possession under that title at 
the date of the institution of the suit. He therefore gave the plaintiff a decree 
as claimed by him, and this decision was upheld on appeal to the Subordinate 
Judge of Bajshahye. The defendants appealed to the High Court on^the 

• Appeal from Appellate Decree No. 931 of 1882, against the decree of Baboo Jcbuii 
Kristo Chatter jee. Subordinate Judge of Pubna and Bograh, dated the 7th March 1882, 
affirming the decree of Baboo Nogendro Nath Roy, Munsif of Shayadpore, dated the 2bth 
March 1681. 
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^ound that “ there being no finding as to the plaintiff’s present possession, 
this suit for mere confirmation of title in the face of, and after the decision in, 
'the Land Begistration Act, should have been dismissed as not tenable.” 

Baboo Han Mohun Chuckerbutty for the appellants. 

Baboo Ktshory Mohun Boy for the respondent. 

The Judgment of the Court (Field and O’Kineaby, JJ.) was delivered by 

[352] Field, J . — This qase arises out of a proceeding under the Land 
Begistration Act (Beng. Act VII of 1876). The plaintiff alleges that he is en- 
titled to a 9 annas 11 gundas 1 krant 1 dunt share in kisrrmt Dariapur, 
and he makes title to this share, as to 8 annas by purchase out of his private 
funds, and as to 1 anna 11 gundas 1 krant 1 dunt share by inheritance. 

The contention on the other side is, that ho is entitled by inheritance 
alone and nob by purcliase , and that his proper share is therefore twice 
1 anna 11 gundas 1 krant 1 dunt. The plaint, after setting out the registration 
proceedings, proceeds as follows ‘‘ I pray that the Court will be pleased to 
pass a decree reversing the order for registration of names in respect of the 
8 annas share purchased and held by me exclusively out of 9 annas 11 gundas 
1 krant and 1 dunt share of the above talook , amending the said order as 
regards the remaining share, directing my name to be registered with respect 
to the aforesaid 9 annas 11 gundas 1 krant and 1 dunt share and awarding me 
my costs. I beg to bring this suit by naying a Court-fee*^ stamp of the value of 
Es. 10.” 

It has been pointed out on more than one occasion that the Civil Courts 
have no lunsdiction to make a decree, reversing an ordei for the registration 
of the name of any jierson made by a registering officer aijpomtod under Beng. 
Act VII of 1876. All that the Civil Courts can do is to declare the title of an 
individual, or to give him a decree for possession , and the registration officers, 
as a mattei of course, would then proceed to amend their registers in accord- 
ance with the rights of the parties as settled by the Civil Courts The present 
plaint does not ask in so many wmrds for confirmation of title , but the suit 
has been treated in the Courts below as a declaratory suit ; and the Court-fee 
stamp has been paid accordingly. 

It is now contended before us that the plaintiff was not entitled to 
maintain this suit It is said that the effect of the registration proceedings 
was to put him out of possession, and that, not being in possession, he 
IS not at liberty to bring a suit under the provisions of s. 42 of the 
Specific Eelief Act having for its object the declaration of bis title merely. 
There can be no doubt that ?/ the result of the registration proceedings was 
[353] to put plaintiff out of possession, this contention must he sitccessfuL But 
after exani.ning those proceedings, we come to the conclusion that it is not 
possible in tlie present case to give any such effect to what was done by the 
registering officer. Under the provisions of s. 52 of Beng. Act VII of 1876, 

“ the Collector shall consider any objections which may be advanced, and 
make such further enquiry as appears necessary to ascertain the truth of the 
alleged possession of succession to, or transfer of the estate, revenue-free pro- 
perty, or interest therein in respect of which registration is applied for, and if 
it appears to the Collector that the possession exists, or that the succession or 
transfer has taken place, and that the applicant has acquired possession in 
accordance with such succession or transfer, but not otherwise, the Collector 
shall order the name of the applicant to be registered.” Under the provisions 
of s. 56. “If the applicant’s possession of succession to, or acquisition by 
transfer of, the extent of interest in respect of which he has applied to be 
registered is disputed by or on behalf of any person making a inflicting claim 
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in respect thereof, and if the possession of the applicant in accordance with 
his application is not proved to the satisfaction of the Collector, the Collector 
shall determine summarily the right to possession in respect of the interest in 
dispute, Q/ud shall deliver possession accordingly ^ and shall make the necessary 
entry in the registers. Under s. 55 there is also an alternative proceeding 
providing for a reference to the Civil Court. No such reference was made in 
the present case, and therefore it is unnecessary to consider the effect of this 
provision. We now turn to s. 57, which provides that every order of a Collector 
passed under the first clause of s. 55 shall be of the same force and effect as 
an order passed by the Judge under s. 4 of Act XIX of 1841, determining sum- 
marily the right to possession and delivering possession accordingly.” It is to 
be observed that no such effect is given to an order made under the provisions 
of s. 52. Now, if the order in the present case had been made under the provi- 
sions of s. 55, we would be compelled to say that the result of that order in 
accordance with the provisions of s 57 vrould be to put the plaintiff out of 
possession,” and if this were so, he certainly could not [354] maintain the 
present suit, regard being had to the provisions of s. 42 of the Specific Belief 
Act. If, however, the order were made under the provisions of s. 52, the Act 
gives to the order no such force. We think that although an order made under 
this section may be some evidence of possession, yet in the absence of any 
express provision of the Legislature, we cannot say that it is conclusive on the 
question of possessioif. In the present case it does not appear on the face of 
the order under what section it was made, and we think we should not be justified 
in presuming against the plaintiff that it was made under s. 55 rather than under 
B. 52. We must therefore regard the Collector’s order merely as evidence of 
possession, which the Courts below were at liberty to consider along with the 
other evidence in the case. The Subordinate Judge has found, as a matter of 
fact, that the plaintiff is in possession of the share which he claims, and 
having so found it certainly was competent to him to make the declaratory 
decree against which the present appeal has been preferred. We come, there- 
fore, to the conclusion that there are no grounds upon which we can interfere 
with the decision of the Court below, and we, therefore, dismiss this appeal 
with costs. 

Appeal dismissed. 


NOTES 

t It was held in (1907) 9 C L J , 91 that a suit for a declaration of title to immoveable 
property is not governed by Art, 11 of the Liimitation Act, 1877, although the ultimate object 
case of success is to set aside an oidcr made by the revenue authorities See also (1899) 26 
Cal., 845 (850).] 
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POROMANAND KHASNABISH V. 


[10 Cal. 354] 

APPELLATE CIVIL. 

The 30th January, ISSdi, 

Present : 

Mr. Justice Field and Mr. Justice O’Kinealy. 


Poromanand Khasnabish Defendant 

versus 

Khepoo Paramanick Plaintiff. " 


Execution of decree — Payment not certified in Court — Fraiui— Cause of 
action— Regular suit — Code of Civil Procedure 
(Act XIV of 1882), s. 258, 

The holder of a money decree, agreed to accei)t in satisfaction of the amount thereof, a part 
payment in cash, and a lease of certain lands for five years, rent free The judgment debtor 
made the payment, and gave the lease agreed on Afterwards the decree-holder executed 
the decree against the judgment-debtor, and then the judgment-debtor brought the present 
suit for a declaration that the money decree was satisfied, and for damages against the decree- 
holder Held that such a suit would lie. 

Gunamam Dasi v Ptaiiktshori Drtsi (5 B. L. R , *223), Virarcu/hava Reddt \ [355] 
Subhaka (I L. R , 5 Mad., 397) , Chembrakandi Mumth v Tliemdi/al Piithalath Shekharam 
Nayar (I L R., 6 Mad , 41) ; Stta Bam v. Mahiyal (1. L. R , 3 All. 533) , Shadt v. 
Qunqa Saiiai (I L R , 3 All., 538), and IsJuin Chundei Buiidcypadhya v hidro Narai 
Gossami (I. L. R , 9 Cal , 788) followed; Patankar v. Debji (I L R , G Born., 146) not 
followed 

In this case the plaintiff stated that, having been indebted to the defendant 
on a bond? the latter instituted a suif against him in 1874 for the recovery of 
the amount : that on the 20th of Feliruary 1870 he entered into an arrangement 
with the defendant for the satisfaction of the claim, and a decree on the basis 
of the arrangement was passed on the same day That that arrangement was 
that the plaintiff should pay a portion of the claim in cash, and that in 
satisfaction of the remainder, the plaintiff should give to the defendant a lease of 
certain lands for the years 1283, 1284, 128o, 1286 and 1287 (1876 — 1880). That 
the plaintiff made the cash payment agreed on, and delivered over possession 
of the lands to the defendant, who kept possession of them for the five years 
agreed on. That, notwithstanding the plaintiff earned out the agreement, 
the defendant afterwards executed his decree against the plaintiff, the latter’s 
ob]ections having been overruled by the Court The plaintiff then instituted 
the present suit f vi. a declaration that the decree of 1871 was satisfied, and 
for Es. 186-14 as damages. 

It appears that no mention was made of the arrangement relied on by the 
plaintiff in the decree of 1874, which, in form, was an ordinary money decree. 

The Court of First Instance disbelieved the plaintift’’s story and dismissed 
the suit with costs. On appeal, this decision was reversed and the claim decreed. 
The defendant appealed to the High Court, on the ground “ that the Courts 
below ought to have held that the present suit, as brought, does not lie, and 
that the plaintiff had no cause of action to bring it.” 

• Appeal from' Appellate Decree No, 994 of 1882, against the decree of Baboo Jibun Kristo 
Chatterjee, Subordinate Judge of Pubna and Bogra. dated the 3rd April 1882, reversing the 
decree of Baboo Annoda Prosaud Chatterjee, Munsiff of Shahajadpore, dated the I0th July 
1881. 
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Baboo Srinath Banerjee for the Appellant. 

Baboo Gri'ia Sunker Mozoomdar for the Bespondent. 

The Judgment of the Court (Field and O’Kinealy, JJ.) was 
delivered by 

[356] Field, J. — This was a suit brought to recover Rs. 186-14, alleged 
to have been paid by the plaintiff in satisfaction of a previous decree obtained 
by the defendant against him 

The question which has been argued before us is whether a suit of this 
nature will lie. The old law under the Code of 1859, as settled by the Full 
Bench decision in Gunamani Da&t v. Prankishori Dan (5 B. L. R., 223) was 
that such a suit will lie. Upon the Code of 1877, as unamended by the Act 
of 1879, there are two Madras decisions to be found in Viraraghava Beddi v. 
Subbaka (1. L. R 5 Mad., 397), a Full Bench case, and Chemhrakandt MussutU 
V. Themdyal Puthalaih Shckharan Nayar (I. L R. 6 Mad 41) following the 
Full Bench decision, that the suit is maintainable Immediately after the 
Madras Full Bench decision, s. 258 of the Code was altered and amended. 
The last paragraph of the section, as amended by the Act of 1879, and as it 
stands in the Code of 1882 now in force, is “No such payment or adjustment 
shall be recognized by any Court, unless it has been certified as aforesaid ” It 
might be contended that the Legislature meant by this provision to overrule the 
decision of the Full Bench of the Madras High Court just referred to, but, as 
was pointed out by Mr. Justice O’Kinealy in the course of the argument in this 
case, it is a very proper answer to this contention to say that if the Legislature 
meant to overrule the decision of the Madras High Court, it would have been 
very easy to say in express language, admitting of no doubt, that no separate 
suit will lie. Upon the amended section in this present shape, there are two 
decisions of the Allahabad High Court — SHa Bam v. Mahipal (I, L R..,3 All., 
533), and Skadi v. Gimga Sahai (I. L R , 3 AIL, 538) —in wliich it has been 
held that a separate suit will he. 

There is also a decision of this High Court, Ishan Ghundra Bundopadhya v. 
Indro Narain Gossavii (I. L. R., 9 Cal., 788), in which it has been held that a 
separate suit is maintainable. On the other hand, there is a decision of the 
Bombay High Court — Patankar v Devjt (I L R., 6 Bom , 146) — in which it has 
been decided that a separate suit is not maintainable. In this conflict of 
authority it appears to us that we ought to follow the previous decision of this 
Court, especially as [357] no grounds have been advanced to induce us to 
suppose that that decision is not correct. Speaking for m>self I desire to say, 
with reference to certain observations made in the decision of this Court and in 
the decision of the Allahabad Court {Sitai'am v. Mahipal, I. L. R., 3 All., 533), 
that it does not appear to me necessary, in order to arrive at the conclusion that 
a separate suit will lie, to limit the meaning of the words “ any Court in the 
last paragraph of s. 258, to any Court executing the decree. I think that if this 
had been the intention of the Legislature, the expression “ the Court ” would 
probably have been used for “any Court.” It is quite possible to suppose 
oases, other than those concerned with the satisfaction of the decree by a 
money-payment, or other form of satisfaction, in which the question whether 
the decree had been satisfied might involve questions relating to title or other 
matters either as between parties to the suit, or as between other parties, and 
it may be quite possible (it is unnecessary to decide the point, which does not 
arise in the present case) that in using the expression “ any Court ” the Legis- 
lature had in its mind, cases of this description. The conclusion at which we 
arrive is that the suit was maintainable, and that this appeal must therefore 
be dismissed with costs. 

^ Appeal dismissed. 
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MOTES. 

[UMCEKTIFIED ADJUBTHEMTS OF DECSBES— 

In consequence of the conflicting rulings as to the meaning of the expression, ‘ any Cowrt,' 
in section 258, C. P. C., 1882 ; 1877, {see 10 Cal., 364 , 10 Bom., 166 ; 11 Bom., 6), the 
Legislature by sec 27 of VII of 1888 amplified it into, ‘ any Court executing the decree.' 

The scope and limits of sections 244 and 258 of the C. P. C., 1882 ( —sec. 47 and 0. 21 
r. 2 of the C. P C., 1908) were fully discussed in the case of Aeizan v. Matuk Lai Sahu, 
(1993) 21 Cal, 137 according to which, “see. 244 is not limited by section 258 and where a 
decree is satisfied by an agreement out of Court and such satisfaction is not certified to the 
Court, a subsequent suit is not maintainable if the object of the suit is to restrain the decree- 
holder from executing his decree in contravention of the agreement.” 

See also (1911) IG C W. N., 923 where it is point^ out that the fact of the decree- 
holder having acted fraudulently in not certifying to the Court does not make any difference ; 
24 M L. J., 541. 

This rule does not affect the Criminal Law — (1886) 10 Bom , 288 ; (1888) IG Cal., 126 ; 
(1881) 4 Mad., 325 , (1885) 9 Mad , 101 ; 

As regards the maintainability of a suit to recover payments made to satisfy a decree, 
when ihey were not certified to the Court and the decree-holder appPed for execution, see 
(1905) 16 M L. J 54, where this was answered in the negative 

An uncertified arrangement to pay the decretal amount by instalments, will not be 
recognised for preventing execution * — (1892) 20 Cal 32. 

A separate suit would lie when the payment and consequential satisfaction of the decree 
is in question — (1887) 15 Cal 187 , 11 Bom 6 

” By a consensus of opinion of all the High Courts it was held that whcie a judgment 
creditor without certifj ing had received money or property m ‘satisfaction of a decree from 
his judgment-debtor, and then executed his decree, he was liable to restore the money or 
property so recovered in the first instance — 11 Bom. 6 ] 

[ iO Cal. 357] 

OEIGINAL CIVIL. 

The 5th February, 1884 
Present . 

Sir Et^ihard Garth, Kt., Chief Justice, and Mr Justice Cunningham. 

Eshan Chundra Safooi Plaintiff 

verstis 

Nundamoni Dassee and others Defendants. 


Withdraiual of Hint — Suit on behalf of a minor — Civil Procedure Code (Act 
VI 11 of 1859), s. 97 — Withdrawal of suit by next friend — Fraud. 

Where a Court has reason to believe that a suit is Iawfull> brought by a party who has 
a right to bring it on behalf of a minor, any withdiawal of the suit by that party would 
have precisely the same effect as the withdrawal of a suit by a person of full age. 

But where a person acting for a minor has fraudulently withdrawn the minor’s suit 
under s 97 of VllI of 1859, without obtaining leave to bring a fresh suit, and by such 
withdrawal an ao^uiate statutory prohibition i.s imposed on the minor from bringing a fresh 
suit, it IS open to the minor £858] to relieve himself from the consequences of the fraud in 
one of three ways, viz , (1) by an application to the Court in the suit in which the withdrawal 
took place , (2) by a regular suit to set aside the judgment founded upon the withdrawal ; or 
(3) by bringing a fresh suit for the same purpose, and setting up the fraud as an answer to 
the statutory bar. 

Appeal from a decision of NOBRIS, J., dated 16th July 1S83. 

The suit was brought to have it declared that the plaintiff had been 
duly adopted, and for the construction of the will of one Mohesh Chundra 
Safooi. 

The plaintiff stated that Mohesh Chundra Safooi died on the 6th June 
1867, leaving him surviving his widow Matisoondari Dassee, and a daughter 
by her, Fullemoni Dassee, and two other daughters, Nundamoni and 
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Bemola, by a wife who predeceased him , Bemola, one of the daughters 
abovementioned, having since married one Khetter Molmn Biswas. Mohesh 
Chundra made his will on the 27th May 1867, and appointed Nundamoni 
Dassee executrix thereof, and iifter giving certain specific legacies, he direct- 
ed and empowered Matisoondari Dassee to adopt a son who should be 
chosen by Nundamoni Dassee, such adoption to be consented to hy 
Nundamoni , and that after the death of Nundamoni Dassee, the said adopted 
son, or if no such adoption should be made, his son-in-law, Khetter Mohun 
Biswas, should have and enjov the residue of his property on certain trusts 
as in the will appeared. On the 27th ,June 1H67, Nundamoni obtained 
probate of the will, and took possession of the property of the testator. 

The plaintiff then alleged that he had, when at the age of five years in 
the year 1867, been duly adopted hv Matisoondari with the consent of 
Nundamoni, and that subsequently to such adoption disputes regarding the 
property had arisen between Matisoondaii and Nundamoni, and tliat the former 
in the year J870, on her owui liehalf and as next friend of himself (tlie present 
plaintiff), had instituted a suit nunibeiod 482 of 1870 against Nundamoni, in 
which she originally, amongst other things, had asked ioi a declaration that 
he (the present idomtiff) was the duly adopted son of IMohesh Chundra Safooi, 
but that the Court having refused to admit the plaint with such piayor 
[359] included therein, she abandoned the same, and prayed for the construc- 
tion of the will of the testator and foi other relief ' 

That suit came on for hearing on the 18th June 1871, and was then 
withdrawm by Matisoondari, no leave to bring a fiesh suit being granted. 

[In the Chief Clerk’s Minute Book the note lan as follows M, 

Dassee v S. M N. Dassee. ^Ii Loire and Mr. J^lullips for plaintiff. 
Mr. Manndm and Mr Evans lor defendant Mr Lowe states plaintiff’s case. 
Mr. Loire gives up the case The Court. — This is really a very discreditable suit. 
There is not a particle of loundation for saying the infant is the adopted son of 
the deceased. Mr. Lowe asks to withdraw^ the suit Mi Marindni contra. 
The Court. — Withdraw on payment of costs No 2, including costs of commis- 
sion. No leave granted to biing fresh suit J 

The plaintiff' further alleged that at the time the said suit was withdrawn, 
he was an infant, and ho had been informed, and believed that the withdrawal 
of the suit had been brought about hy the fraud and misconduct of a person 
named Nobin Chundra (deceased), who had managed the suit on behalf of Mati- 
soondari, and that such withdrawal was not, tiiereforo, liinding u])on him, and 
he, therefore, brought this suit having now attained full age, against Nundamoni, 
Khetter Mohun Biswas, and Matisoondari for the purposes abovementioned. 

The defendant, Nundamoni, contended that the suit No. 482 of 1870 was a 
bar to this present suit, and denied that she had either chosen or consented to 
the plaintiff’s adoption. The defendant, Khetter Mohun, contended that tlie 
plaintiff was not adopted according to the terms of the will of ^>he testator, 
Mati-[380]8oondari stated that being a 'pmdahnashin, she had been unable to 

• The prayer in suit No. 43‘i of 1870 ran as follows That the wnl of the said testator 
may be oonstruod, and that such of the trusts as .are not coiitiary to law mas be c.iriicd out , 
that the rights of all parties bo ascertained and declared and givem to them, and should any 
of the testator’s property be found undisposed of, then that the present la\^fnl heir of the 
said testator be declared entitled at once, and that the same be secuied for the benefit of the 
persons entitled thereto , that accounts should be taken and a receivei apponit(^d, and for an 
injunction restraining Nundamoni from preventing Matisoondari residing in the family 
dwelling house, and for further and other relief 
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attend personally to the conduct of suit No. 432 of 1870, and that she had 
entrusted the management thereof to one Nobin Chundra Shaw, who, from 
fraudulent and corrupt motives, and without authority from her, or having 
spoken to her on the subject, and without her knowledge, obtained the with- 
drawal of the suit 

The correspondence set out m suit No. 432 of 1870 showed that Nunda- 
moni had never given her consent to the adoption of the plaintiff. 

Mr. Phillips, Mr. Bonnerjee and Mr. Trevelyan for the Plaintiff. 

Mr. Jackson, and Mr. Hill for Nundamoni. 

Mr. /. Cr. jipcar for Khetter Moliun. 

Mr. O'Kinealy for Matisoondari. 

Mr. Jackson submitted that the question of adoption was res judicata, and 
put in the decree, plaint and written statement in suit No. 432 of 1870, and 
read the Eegisti-ar’s minute of the 13th June 1871, and submitted the case should 
be dismissed with costs 

Mr Trevelyan admitted the entry in the minute book, and the Court 
refused to hear evidence. 

Norris, J. — I must hold that this is res judicata, and the suit must be 
dismissed with costs on scale No. 2. 

The plaintiff appealed. 

Mr Phillips and Mr. Bonnerjec for the Appellant. 

Mr. Phillips , — Tlie old suit was more comprehensive than the present one ; 
the mother was a party, and had an interest herself, and at the same time was 
the next friend of the present plaintiff It is not a question of res judicata, it 
depends upon s. 97 of Act VIII of 1859. 

I submit that that which is called res judicata was a fraud ; it was not, 
however, a question merely of fraud , there was no reason to withdraw the 
suit on that ground , the then plaintiff was asking for a relief which she was 
clearly entitled to , she asked for the construction of the will. We set up fraud 
in our plaint, but the Court refused to raise an issue on it, and dismissed the 
[361] suit as res judicata . but even supposing there to have been am judicata, 
the question of fraud ought still to have been tried. 

The devise in the will was of the residue to Nundamoni for life on trust to 
keep the shrad, and invest the surplus in Government securities, and to adopt 
a son, the residue to go to such adopted son, and if there was no adoption, to 
Khetter Mohun 

The infi^nt cannot be bound by his next friend withdrawing the suit, more 
especially where the next friend has an interest adverse to the infant. It is 
not intended by s. 97 that an infant should be precluded from bringing a fresh 
suit, 

[Garth, C. J.~The fraud you set up is shadowy, but the defendants do 
not answer it in any way.] We pressed for an issue, but the Court would not 
allow it. Nundamoni states that her manager withdrew the suit without her 
knowledge. 

Act VIII of 1859 did not extend to the original side of this Court ; the 
Court was directed bv the Charter to adopt certain rules, and these rules were 
the sections ol Act VIII of 1859. The Charter, however, expressly took away 
from these rules the force of law. 

Under Act VIII of 1859 any person could bring a suit for a minor ; and 
would it not be a monstrous thing that any person should be able to bring a 
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suit for a minor and then withdraw it, and so prevent him from bringing a 
fresh suit ? So I say, apart from fraud, we should be entitled to bring a fresh 
suit. It may be supposed that Matisoondari is colluding with us, but the 
defendants have not answered our allegation as to fraud. 

There was no decision in the old suit ; it was withdrawn. Nothing was 
decided as to the question of fraud , and as there was no power under Act VIII 
of 1859 for a next friend to bring a suit, so there was no power to withdraw 
it. Even if the withdrawal could affect the minor, we say that the withdrawal 
was brought about by fraud. The plaintiff obtained his majority in March 
1882. 

[Garth, C. J. — Although there may have *been fraud, can you raise the 
question in another suit, and not m the one in which the fraud is alleged to 
have taken place, where the Act prohibits a fresh suit being brought ?J It 
seems material whether the [362 J bar is by statute or otherwise ; either the 
plaint is the case, or there is no case , then how was the mother justified in 
putting forward a case which was no case, which would have the effect of bar- 
ring us. We say in our suit that there was a case to have been made out in 
the former suit, because we allege that Nundainoni did give consent to the 
adoption. As to our not having raised the question of the mother not being 
the proper person to bring the suit, it was not for us to show that it was 
improperly brought ; it is their bar to the suit and not our bar, and it was for 
them to make it out. 

[The Court desired Mr. Philli'ps to obtain an affidavit, stating whether or 
no he was prepared with witnesses to prove at the hearing of the last suit that 
no one ordered the plaintiff’s agent to withdraw the suit on lier behalf. An 
affidavit was obtained and sworn toby the plaintiff', but was considered insufti^ 
cient by the Court, as the plaintiff only spoke from information and belief, he 
being at that time a child of six 3'ears old.J 

Mr. Bonnerjee on the same side. — As to whether the plaintiff' who was an 
infant is bound by the withdrawal of the suit by his next friend, I submit that 
cl. 37 of the Ohai'ter of 1862 directs that civil suits should bo regulated by 
Act VIII of 1859. At the time when the High Courts were first established, 
Act VIII of 1859 and its amending Acts governed the procedure of the Courts. 
Now Act VIII made no provision for proceedings by minors and other persons 
under other disabilities, and therefore when the Charter was renewed in 1865, 
cl. 37 of the renewed Charter provided that the High Court should make 
rules, and in making such rules that the High Court should be guided by the 
Procedure Code. Section 97 is not purely procedure, for it lefers to persons 
who are sui juris . the penalty laid down in that section is so heavy that it 
must be taken to be alone applicable to persons who are siu juris. Compare 
s. 97 with s. 2 of the same Code. Under s 2, the case could not bo res judi- 
cata, because the infant’s claims were not laid before the Court. 

The decree in the last suit actually orders the infant himself to pay the 
costs of the defendant ; if the case had been dismissed [363] under s. 2 we 
could have appealed. Moreover, there is nothing to show that theold suit was 
withdrawn under s. 97 ; the old rules of the Supreme Court were in force then 
Bes judicata is not a matter of procedure, but of jurisdiction Section 260 
of Act VIII of 1859 has been held not to bo a question of procedure, and 
I submit s. 97 cannot apply to an infant at all, as Act VIII never contemidated 
a suit being brought by an infant. 

The prayer in the first suit makes no claim to have the adoption declared 
legal. 
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Mr. Kennedy (with him Mr. Hill) for the respoiidenti Nundamoni. 

There was no allegation of fraud raised at the hearing of the former suit, 
the Court makes no mention whatever of any fraud. (GaeTH, C. J. — The 
Court, of course, was unaware of the fraud ; the allegation of fraud is not in 
connection with the case, but the allegation is that the suit was fraudulently 
withdrawn How did you Mr. Phillips show your case of fraud in the Court 
below ?] 

Mr Phillips —We could not go into evidence at the stage the suit reached, 
but wo showed the fraud from Nundamoni Dassee’s written statement. 

Mr Kmuiedu — Tlie letters in the old suit clearly show that no consent 
was ever given by Nundamoni to the adoption of the plaintiff, who was even- 
tually adopted in utter disicgaid of the will of the testator. I submit the suit 
is barred by the hrst case 

The following Judgments wore delivered by the Court (Gahth, C J., 
and Cunningham, J ). 

Garth, C.J. 1 think that the learned Judge was quite right and that 
what occurred at the tiial of the lonner suit estops the plaintiff from bringing 
this suit 

This suit was brought for the purpose of establishing the plaintiff’s adop- 
tion, and of having the trusts ol the will of the late Mohesh Chundra Safooi 
declared. The former suit was brought, so far as the plaintiff was concerned, 
with the same object, namely to iuive his rights declared as the adopted son of 
Mohesh Chundra. Hit, adoptive mothei sued on her own behalf to have her 
rights declared under her husband’s will, and also as the no^ct friend of the 
present^ plaintiff, to establish his [364] rights as the adopted son, and one 
point raised in the pleadings was as to the validity of his adoption. 

Then what occurred at the trial was this We understand that no evidence 
was offered , but that the question of the validity of the adoption was argued 
by the Counsel tor the plaintill upon the plaint as it stood. The statements la 
the plaint were very full, and it seems to have been admitted on the part of 
the plaintiff that the consent of the sister, Nundamoni Hassce, was necessary 
to the validity of the adoption 

A long correspondence was set out in the plaint, which, so far from show- 
ing any consent on the part of the sister, rather tended to prove the contrary , 
and after the point had been fully argued, it seems that Mr. Lcncc, the plaintiff’s 
Counsel, seeing that the opinion ol the Court was against him, asked leave to 
withdraw the suit , and, 1 think, we must presume that ho applied to do so 
under s. 97 of Act YlII of ISoQ , because m the note of what took place, wo 
find that the Judge, though he allowed the suit to be withdrawm, refused leave 
to bring a fresh suit The rule laid down liy tliat section has always, as far as 
we are aware, been acted upon as law on the Original Side of this Court, and 
there is no other rule under which Mi. Lowe could have asked to withdraw the 
suit and bring a fresh one 

That being so, it apjioars to me that the withdrawal of the suit under 
s. 97 operated (not strictly speaking, as a res judicata), hut as a bar to prevent 
the plaintiff bringing any fresh suit to establish his adoptiou. 

Mr. Bonnerjee has argued that, although the Judge might have acted on 
that occasion upon the rule as laid down in s. 97, and although the withdrawal 
of the suit under that rule might, in the case of an adult person, have had the 
effect of barring any fresh suit for the same cause, that would not be so m the 
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case of a suit brought on behalf of a minor, because the minor could have had 
no means of judging for hnnsolf, whether the withdrawal was a piudent or 
proper course to take. 

But it seems to inetlicit there is no force in that argument. 

As long as we have reason to believe, tliat the suit is lawfully brought 
by a party who lias a right to bring it on hehall of tlie minor, it seems to me 
that any withdrawal oi the suit by that [365] party has procisolv the same 
effect as the withdrawal of a suit hy a peison of full ago. It is difficult to see 
why a suit properly brought on behalf of any other person, who cannot act for 
himself, should he subject (so far as the iircsent question is concerned) to other 
rules, than those which aie apphcahle to suits brought by parties in their own 
names. 

Mr. Bonnot jfuij 1)\ way ol illusUating Ins aiguiiient, asks us to suppose 
the case of a person, who had nothing to do with a minor, and no right to sue 
on his behalf, bringing an action ol tiespass m the minor's behalf, and then, 
finding that the defendant liad a good deience, withdrawing the suit on no 
better authority than he brought it ihil. tliat would he a totally' different 
case from the present, simply because the jxuson hiiuging the suit would not 
bo the proper person to hung it 

If Mr Boniieipr could have t^howui in tins case that there had been any 
impropriety in the minor’s motiioi biinginglhe loriner suit, and that the minor, 
for that or some othei reason, was not liound ])V lior acts or tiio acts of the 
person who managed the suit lor hei , that would have been a different thing 
But here it is conceded that the iiiolhei was the pro]>oi peison to bring the 
former suit, and no objection was taken on that score, oitlier in the former 
suit or ill the Coiat below, or in ihis ajqioal 

Wo must, thevotore, take it that tlie foimcM suit w'as properly brought, and 
that being so. it sceiiis to mo that the withdraw'al ol the suit had the same 
effect as the wdtluii'awal of a suit 1)\ an .ulull poi'son 

That disposes ol tlie first coiff-ention 

But there was another point laisod 1)\ the apiiollant, which, if there had 
been an> facts to supjioit it, w'ould haaoheen jicifoctlv good m iiomt ol law, 
namely, that the jicrson who managed the suit on behalf of ihc plaintiff and 
hismothei, withdiew’ it in i‘ and of the [ilmntiff, and in collusion with the 
defendant Nundainoni Dossee 

Of course, if there had been any giuiind for thi . contention, and if we 
were satisfied that it liad been laofioily pic.>.ented to tlie Coiiit below, and the 
Court had refused to fiame an issue [366] fo in il, 1 should consider that 
we ought to remand the case foi the trial ol such an ismio 

But 1 am satisfied that tins point, although it might have been mentioned, 
was not really pressed upon the attention of llio Judge I think if it liad been 
refused, tlie Judge would have said something aliout it in Ins )udgineiib, and 
some mention would have been made of it in t-he giounds of appeal. I am, 
therefore, not prepared to say that the leainetl Iiidge was wiong in not framing 
an issue upon that point. 

At the same time, having rogaid to the iilaintiirs jiosition, if 1 woie even 
now satisfied that the plaintiff had an\ leal gi'ound for lontcnding that the 
withdraw’al of the suit was brought about by fiaiul, 1 sliould ceitainlv have 
been disposed to allow him, on pioi.er terms, an opjioi'turnty ol tiding that 
issue in the Court below. 

But I think, before we allow any jiartv to raise an issue of fiaud at this 
stage of the proceedings, we ought to he satisfied tliat there i>> some real ground 


258 



l 6 Cai. 887 EBHAN CUUNDBA <ieo. V. Ntrl^I)AMONI < 60 . [1884] 

for the contention ; and it was for this reason that we required Mr. Phillips^ 
when the Court rose yesterday, to produce an affidavit showing in detail what 
grounds his client had to support the contention. 

An affidavit has accordingly been produced, made by the plaintiff himself, 
and I am satisfied from that affidavit that he has no sufficient ground to justify 
us in allowing such an issue to be raised. 

The affidavit only states that the mother’s consent was neither asked nor 
granted for the withdrawal of the former suit, and that the person who was 
managing the suit received certain sums of money (not stating any amount) 
from the defendant Nundamoni Dassee, both before and after the withdrawal. 
But it does not appear that those sums were paid for any improper purpose. 

The only suggestion of any fraud is made by the plaintiff himself in these 
words . “ I allege that these payments were made as a consideration to the 
manager for withdrawing the suit.” But he gives us no reason for supposing 
that the allegation is well founded It is only made in this general form 
by the plaintiff, who, at the time when the suit was withdrawn, [ 367 ] was a 
child of some five or six years old, and could, of course, have known nothing 
of the matter. 

We should do very wrong to allow an issue of fraud to be tried at this 
stage of the cause upon no bettor grounds than are disclosed in the affidavit. 

There is only one other point upon which I think it right to say a few 
words 

We had some doubt during the argument whether, assuming that the 
withdrawal of the former suit to have been brought about by fraud, the plain- 
tiff could bring the present suit without having taken some steps to set aside 
the former judgment ; because this is not the case of res judicata, properly so 
called but an absolute statutory prohibition imposed upon a party who has 
withdrawn a former suit without leave to bring a fresh one. 

But it seems to me, on consideration, that the rules which apply to cases 
of res judicata must apply generally to a statutory bar of this kind. 

It was said in the Duchess of Kingston's case, quoting the opinion of Lord 
Coke, that “ fraud vitiates the most solemn proceeding of Courts of Justice,” 
and I think that, if in a case like the present it could be shown that the with- 
drawal of the former suit w^as brought about by fraud and collusion between 
the party managing the suit and the defendants, the minor plaintiff might 
relieve himself from the consequences of the fraud in one of three ways ; 1st, 
by an application to the Court in the suit m which the withdrawal took place , 
2ndly, by a regular suit to set aside the judgment founded upon the withdrawal , 
or, Srdly, by bringing a fresh suit for the same cause, and setting up the fraud 
as an answer to the statutory bar. 

In this case, as there is no sufficient ground for raising the question of 
fraud, the appeal must be dismissed, and the appellant must pay the costs on 
scale No. 2. 

Cunningham, J. — I concur on both points with what has just fallen from 
my lord. ^ 

The principal point urged in the appeal, namely, that s. 97 of Act VIII of 
1869 did not contemplate the case of a minor represented by a next friend, is 
one which is of great importance as regards the position of minors who are 
brought into the case, f 368 j and it is well thafc we have had the advantage of two 
learned' arguments upon it , but I confess that the result of that argument is 
that, however reluctant we may be to accept a state of things which is calculated 
in some mstancea to work hardship to minors, I think that we must take it 
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to have been the law, that where a minor is represented in the manner sanc- 
tioned by the law, and the person so representing him adopts a procedure to 
which particular consequences attach by the Code, then those consequences 
must affect the minor. For this reason I think that s. 97 must be regarded as 
precluding the minor from re-opening the matter involved in a former suit from 
which the person acting for him has withdrawn. I also think that there are no 
grounds on which we can allow the issue of fraud to he raised at this stage of 
the proceedings. 

Appeal dismissed. 

Attorneys for appellant : Messrs. Watkins d Co. 

Attorney for respondents Klietter Mohun and Nundamom ; Mr. Hart. 

Attorney for respondent Matisoondari . Baboo Ukhoy Chund Dutt. 

NOTES. 

t“ Where a decree is regular m itself and on the face of it correct, it can only be set aside 
by suit. Where a plaintiff seeks to set aside a decree based on a compromise entered into by 
his guardian when he was a minor, merely on the ground that the compromise was fraudu- 
lent, his only remedy lies in a fresh suit, and he cannot revive the previous suit by an appli- 
cation for review,*’ /dissenting from observations in 6 Cal , C87 , 10 Cal., 367 ; 13 B. L. B , 
Ap. 11. , following 15 Bom. 5^4 ;) “ but whore it is clear upon the face of the judgment or 
the decree which is impugned that it is irregular and incorrect, or not in compliance with 
the provisions of the law, the plaintiff can proceed by way of review, ” 3 C. L. J. 119 per 
Ameer Ali and Pratt JJ. 

See 10 G. L. J 420 : 13. C W. N 1197, where the question is discussed as to which is the 
appropriate procedure — review or a regular suit — to set aside a consent decree for fraud etc ; 
also 26 Cal., 891; 22 Cal., 8 ; 21 Cal., 605 , 19 Bom. 671 10 Bom 338 (340) , 12 Mad., 503 
(504) 

As rogadrs the effect of default of the next friend or guardian in prosecuting the suit , 
see 10 Mad., 272.] 
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APPELLATE CIVIL. 

T/ie 14th December, 1883. 

Present * 

Sir Richard Garth, Kt., Chief Justice, and 
Mr Justice O’Kinealy, 


Durga Sundari Devi, widow of Monoranjan Das Auction -purchaser 

versus 

Govinda Chandra Addy (Decree-holder) and others Judgment -debtors." 


Sale in execution of decree — Application to set aside sale — Appeal from 
order rejecting application — Civil Procedure Code (Act XIV 
of 1882), s. SIS — “ Saleable interest.'' 

There is no appeal to the High Court from an order refusing to set aside a sale, unless 
such order is made under ss. 294, 312, or 313 of the Civil Procedure Code. 

* Appeal from Order No. 91 of 1883, against the order of W. MaePherson, Esq., Addi- 
tional Judge of 24-Pergunnahs, dated the 26th March 1882. 
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A misrepresentation or concealment in the sale notification which induces a purchaser 
to buy a property for much more than it is really worth (although that misropreseiitatioii or 
concealment may be fraudulent), is no ground for setting aside a sale under s. 313 of the Civil 
Procedure Code 

The meaning of s. 313 is, that when a purchaser under jiri execution sale buys a property 
which turns out to have no existence at all, or to bo [369] of no saleable \alue whate\cr, the 
Court may then s<t aside the sale under s .‘tl { 

In tliis caso one iMonoraripin Das, at an execution sale, purchased certain 
immoveable propeities descrilied as lots 2 and 3 in tlie pioclamafcion of sale, 
for the price of Rs 7,100 and Rs 23,550 respectively. The decree under 
which the purcliase was made was passed on a nioi’tg.ige bond, and directed 
the realization ol tJie decretal amount from the mortgai;ed properties. 

In pursuance of that decree the lots were adveitised foi sale, and it was ’ 
admitted at tlie hoaung, that the description in tlie sale jiroclamation tallied 
exactly svitli tlie description ol the ])iopert\ jis given in the mortgage deed. 
The sale pi oclamation was inililislied m accordance with s 2B9 of the Civil 
Proceduie Code, and m addition a ti.inshition of the ^aiiie was published in 
the Calcutta (inzette of the Rh Jauinrv 1HH2 

The auction-purchasoi apidied to the Com 1 1 o li.ue the above-mentioned 
sale set aside on tlie ground i)f fi.iud and inisrf'presentation, and on the 
ground iliat the decree-holdoi had no ‘ saleable interest ” in the property within 
the meaning of s 313 of tlic ("ode. 

The allegations of liaud were- -(1) The making of a Wse affidavit by 
the deciee-holdei suppressing all mention of mcumliiamos on the property, 
(the incumbrances being, alienation of ])oitioiis of a taluk, and the existence of 
certain inourasi mokauiii leases at iieimancnth fixed but low rentals). (2) 
Publisl^ng in tlio Calcatia Gazette an incorrect translation of the sale 
proclamation, tlierobv misleading the auction-piircliasei (3) Advertising the 
same land twice over in two oi more lots. (4.) Declaiiiig in the sale pro- 
clamation that lot 2 waslakhna], whereas it was net 

As regards the absence of any saleable interest, it was contended that the 
assets were insufficient to iiay tlie (ioveinmenl revenue, and that all that was 
purchased was a ll'lblilt^ to pav so much out of pocket eveiy voar. 

The Additional Judge beioie whom the application came on foi hearing, 
found tliat tlie leaso'^ winch weae omitted to bo moritionod in the affidavit of 
the decree -holder did not constitute “ mcuiiihrances within the contemplation 
of s. 287, and that [3703 tlie decree- 1 loldoi was not bound to disclose them , 
that the purchaser at the time of the sale had been correctly irifornied as to 
what was b^ing sold, and that il he had been miblod by the advei tisoment in 
the Calcutta Gn^otte, he had only hunsell to blame , and found tliat as regards 
the two last gioundb of fraud the puicliaser li ad failed to make out his case, 
and furtlier, holding that “ saleable interest” in the property, meant, not a 
question of profit or loss, but a salealile interest in the property itself, apart 
from all consideration of piotit and loss, reiected the application. 

The auction-purchaser appealed. 

The Advocate (General (Mr Paul), Mr Bell, Balioo Kali Molinn Das, 
Baboo Chundra Madhitb UhoHC and J3aboo Doorga Mohun Das for the 
appellants 

The Advocate General contended that the lower Court liad passed the 
order under s. 313 of the Code, and that, inasmuch as the property had been 
lowered' in value by reason of the putni leases, which were not set out in the 
proclamation, ir> was not the same propeity wdnch was put up for sale, and 
that the sale should be set aside. 
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Baboo Afnbica Chum Bose, and Baboo Bhowam Chitm Dutt for the Res- 
pondents. 

The Judgment of the Court (Garth, C.J, and O'Kinbaly, J.) was 
delivered by 

Garth, C.J. — This is an appeal from an order of the District Judge, 
confirming a sale in execution. 

The circumstances were these — 

One Monoranjan Das became the purchaser at the sale of certain immove- 
able property described as lots 2 and 3 . and he petitioned the Court 
that the sale should be set aside, and his deposit returned to him, upon 
the ground that there had been a fraudulent misrepresentation in the 
sale notification, and that consequently he had bought a property very 
different in its nature and value from that which purported to be sold. 
There is no doubt that he purchased the name pioperty which was men- 
tioned in the notification , but it wa.s far less valuable than he had [371] 
reason to believe it to be on account of certain putni leases of which no 
notice was given, and for certain other reasons, which he alleges to have been* 
known to the execution creditor, and fraudulently concealed by the way in 
which the property was described in the sale notification 

The subject-matter of the petition apjicars to have been gone into very 
carefully by the District Judge, who made an order rejecting the application, 
and confirming the sale. 

The purchaser now appeals to us upon the ground, that the order was one 
refusing to set aside the sale under s 313 of the Code of Civil Procedure ; (^ee 
clause (16), s. 588), that is to say, he contends that the application to the Court 
below was made upon the ground, that the judgment debtor had virtually no 
saleable interest in the property which purported to be sold 

Unless the order confirming the sale was made under s. 313, or under 
ss. 294 and 312, there woidd be no appeal to this Court And it is not pretended 
that the order was made undei either of the two last mentioned sections. 

The question, therefore* whicli we have to decide is this Having regard 
to the nature of the appellant’s contention in the Court below, and assuming, 
as we do, for the purposes of this question, that there was a fraudulent 
misrepresentation and concealment on the part of the decree-holder with 
respect to certain encumbrances and other disadvantages attaching to the pro- 
perty sold, which rendered that property of much less value to the purchaser 
than it would otherwise have been, was that misrepresentation and conceal- 
ment any ground for setting aside the sale under s 313 This ([uestion has 
been argued at great length and with much ability bv the learned Advocate- 
Oeyieral, who has contended, that if the property sold was substantially and 
to any considerable extent of less value to the purchaser, by reason of the 
existence of the putni leases and other disadvantages which we have mentioned, 
it was in fact not the same prop)ertyy which was put up for sale, and that the 
sale should, therefore, be set aside under s. 313 

We are unable to construe the section in this way. We thirik that what 
it really means is this ; that if a purchaser under an execution sale buys a 
property, which turns out to [372] have no existence at all, or to be of no 
saleable value whatever, the Court may then set the sale aside under s 313. 
But we think that any misrepresentation or concealment in the sale notification, 
which induces a purchaser to buy a property for much more than it is really 
worth (although that misrepresentation or concealment may be fraudulent), 
would be no ground for setting aside the sale under s 313. 
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Such Dflisrepresentation or coacealmenfe may be very good gromaiJ for sh 
application to the Court below to set aside the sale, and we do not doubt that 
the District Judge acted very properly in entertaining the application in this 
case ; but as we consider that the application was not one under s. 313, we 
think there is no appeal to this Court from his decision. The only remedy for 
the applicant, as far as we can see, is a regular suit. 

The learned Advocate- General has very properly called our attention to 
two cases decided by this Court, which he admits are directly opposed to his 
contention ; one a case of Protah Chunder Chuckerbutty v. Pamoty (I. L. E., 9 
Cal., 506) decided by Mr Justice Wilson and Mr. Justice Maclean , and the 
other Pam Coomar Dcy v Shushee Bhoomn Ghose (I. L. E., 9 Cal., 627), 
decided by Mr. Justice CUNNINGHAM and Mr. Justice Maclean. 

* 

In both these cases it was held that an incumbrance upon a property sold* 
in execution, by way of mortgage or otherwise, is not sufficient to enable an 
auction-purchaser to set aside the sale on the ground tliat the judgment-debtor 
had no saleable interfjst in the property , and unless we are disposed to differ 
.from those cases, and to refer the question to a Full Bench, which >ve are not, 
their authority is of course binding upon us. 

It is said, however, that in the case of Narharm^l Marwan v. Sadut Alt 
(8 C. L. E , 486), Mr Justice PONTIFEX and Mr. Justice Field took a different 
view of the section ; and we are asked to adopt their ruling. 

But as we understand that case, the learned Judges then took precisely the 
same view of the law as was taken in the other two cases. 

The facts w^ere these. On the 2l8t of February 1880, three bighas of land 
were purchased by the appellant at an execution sale under a rent decree. At 
the tin»e of that sale a decree had [373] been obtained by the mortgagee of the 
same (amongst other) property, by which that property was ordered to be, and 
was subsequently, sold on the 11th of March 1880, under which sale the 
purchaser obtained possession. 

Under these circumstances the appellant, who purchased under the 1st 
sale in February 1880, applied to set aside the sale upon the ground that the 
execution debtor liad no saleable interest in the throe bighas, and the Court 
appeared to be of that opinion. 

Mr. Justice PONTIFEX in giving judgment explains his view of the case in 
this way. 

“ Whether there was a saleable interest would depend upon whether these 
three bighas were included in the mortgage, and were affected by the decree made 
on the 7th October 1879 by the Subordinate Judge of Hooghly. If these three 
bighas of land were included in the mortgage, and the decree was a mortgage 
decree, directing a sale of the mortgaged property, then it is clear, that on the 
7th October 1879, when that decree w^as made, being previous lo the attach- 
ment under the rent decree, the mortgagor would no longer have a saleable 
interest in the property in specie, because the mortgage decree binding the land, 
the sale of tjpe 21st February 1880 by the Howrah Court would not carry the 
property itself, but could only carry a right in the surplus proceeds of sale 
under- the mortgage decree." 

Whether the learned Judge was right in that case in saying, that the 
mortgagor had no saleable interest in the three bighas sold to the appellant, may, 
perhaps^ be open to doubt ; but it is clear, that the principle of the Court’s deci- 
sion was, that if the thi'ee bighas were included in the mortgage, the mortgagor 
had no saleable interest in them at the time of the sale to the appellant. We 
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think, th^refote, that this case does not assist the present appellant in any way ; 
and it was certainly not treated by the learned Judges in the other two cases 
as in any way opposed to their view. 

The Advocate- General has very properly abstained from going into the facts 
of the present case, seeing that we are against him upon the point of law. It 
is not pretended here, that the judgment-debtor had not some interest in the 

P roperty sold, or that the appellant has not bought, in one sense, the property 
8743 which was described in the sale notification. All that is contended for is, 
that the property was so misdescribed, or that there was that concealment of 
the incumbrances upon it, that the purchaser has bought a totally different 
thing from that W’hich he intended to buy , or m other words, that he has 
bought a property charged with heavy incumbrances, instead of a property free 
'^from incumbrances. 

Then Mr. Bell has further argued, tliat although we may have no power 
to entertain the question on appeal, we may do so under s 622 of the Code of 
Civil Procedure. 

The answer is, that we liave not before us any application under s. 622, 
but an ajipeal against the District Judge’s order. And even if this were such 
an application, I, for one, should not be disposed to grant it. The Judge in 
the Court below has not acted without jurisdiction , and, so far as I can see, 
he has been guilty of no irregularity. 

We think, therefore, that there is no ground for this appeal, and that it 
should be dismissed with costs, which we assess at Rs. 150. 

Appeal dismissed. 


NOTES 

I8ee albo (188U) 9 All , 167 ; (1910) 35 Bom , 29 ] 
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ORIGINAL CIVIL 

The 11th January, 188-1. 

Present * 

Sir Richard Garth, Kt., Chief Justice, and 
Mr. Justice Cunningham. 


Gopaul Chunder Chuckerbutty Plaintiff 

versus 

Nilmoney Mitter and others Defendants » 


Onus Probandi — Ejectment, Suit for. 

When a plaintiff seeks to eject persons from premises claimed by him, on the giound 
thjftt they are in wrongful possession of the premises, he is bound to show that he or some of 
the persons under whom he claims have been in possession of the property uithm twelve 

* Appeal from a decision of PlOOT, J , dated 8th February 1883. 
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years before suit. A more allegation in the plaint that the persons sought to be ejected were 
the tenants of the person through whom the plaintiff claims, will not shift the burden of 
proof. 

Rao Karan Stvgh v Bahai Ah Khan (L R. 9 I. A 99) explained and distinguished. 
The plaintiff stated that in 1865 the house and premises known as No. 150, 
Chitpore Eoad, Sobabazaar, belonged to one Mittunjoy [378] Chuckerbutty, 
and that in that year Messrs. Dodd & Co. obtained a decree against Mittunjoy 
for Ks. 23,000, but shortly afterwards became insolvent , the decree then vested 
in the Official Assignee, who attached the house. No. 150, Chitpore Road, in 
execution of that decree , in September 1869, one Sreenarain Chuckerbutty 
(defendant No 8) the surviviqg brother of Mittunjoy, put in a claim to the 
property attached, but the claim was i ejected , wdieroupon Sreenarain brought 
a suit against the Official Assignee asking for a declaration of his right to the 
property, and for an injunction to stop the sale, but on July 11th, 1870, his 
suit was dismissed, and on the 2tth March 1871 his appeal against the judg- 
ment of the 10th July 1870 was also dismissed, and on the 25tli February 1881 
the Official Assignee sold the houses, and premises, to the plaintiff. The latter, 
on 19th December 1881, brought this suit against the defendants 1 to 7, who 
were alleged to be the tenants of Mittunjoy, for jiossession of the premises. 
And on the 16th "Marcli 1882, he amended his plaint, and made defendant 
No 8 abovementioned a party to the suit 

Defendants Nos 2, 5, 6 and 7 contended that they were the monthly 
tenants of Sreenarain Chuckerbutty, who they stated to be the owner, if not 
of the whole, of a greater portion of the premises, and m possession thereof. 
Defendant No. 2 asseitcd tiiat he had paid lent to Sreenarain for the last 20 
years. And the defendants 5, 6 and 7 asserted ihat they had paid rent to 
Sreenarain for the last three years, and contended that even if the plaintiff was 
the owmei of the premises, which they denied, they weie entitled to notice to 
quit. 

Sreenarain (defendant No 8) contended that he had been in possession of 
the premises by purchase since 1241 (1834-36), and that defendants 1 to 7 were 
his tenants, and submitted that supposing Mittunjoy ever to have been in 
possession of the property, his right and interest was barred by limitation. 

At the hearing of the case on the 8th February 1883, tlie plaintiff put in 
the deed of sale of the 25th Februaiv 1881, the order in the claim made by 
Sreenarain against the Official Assignee and the decrees in the suit of Sreenarain 
V. The Ojficial Assignee He also called one Tariny Churn Banerjee, who 
stated that he had been a servant of Mittunjoy, that he entered his service 
when he [376] (the witness) was fourteen or fifteen years old, and that he was 
now 51 years t-ld, and that Mittunjoy died eight or nine years ago ; that during 
this service he had collected rents of the premises in dispute for Mittunjoy, but 
could not specify any particular dates of such collections. ^ 

Mr. T A. Apear and Mr. M, P, Gasper for the Plaintiff. 

Mr. Bonner^ee and Mr. Palit for the Defendants. 

PXGOT, fT. — Dismissed the suit with costs, observing that though the 
plaintiff's witnesses seemed reliable, they proved no title, or at all events not 
sufficient to justify a decree for ejectment. 

The plaintiff appealed. 

Mr. Phillips (with him Mr. T. A. Apear) for the Appellant. — The onus was 
on the defendants to show that they have been in possession for twelve years. 
Wo allege in our plaint that the defendants wore the tenants of Mittunjoy. The 


260 



NILMONEY MITTER &c. [1884] LL.R. 10 Cal. 377 

case of Karan Singh v* Bakar Ak Khan (L. R., 9 I. A., 99) overrules the 
decision of the Full Bench in Mahomed Ah Khanv. Khaja Ahdiil Gunny 
(L L. B.. 9 Cal., 744 ; 12 0. L. R., 257), 

Mr. Trevelyan for the Respondents was not called upon. 

The following Judgments were delivered by the Court (Garth, C.J., and 
Cunningham, *1.). 

Garth, G. J. — I entirely agree with the learned Judge in the Court below 
that the plaintiff has made out no case , and the only reason, why 1 think it 
necessary to say a few words, is to explain rny view of the argument, which 
has been addressed to us by Mr. Phflhps, upon the plea of limitation. I think 
it very desirable that there should be no misunderstanding upon that subject. 

The suit is brought to recover possession of a house and premises in 
Calcutta. The plaintiff claims the property, having purchased it, as he 
contends, from the Official Assignee, as belonging to a person named Mittunjoy 
Chuckerbutty (deceased), who is said to have been the absolute owner The 
plaintiff’s case is that the defendants Nos 1 to 7, who are now in possession, 
were tenants on sufferance of Mittunjoy , and consequently that he, claiming 
through Mittunjoy, is entitled to eject them. 

[377] These defendants say, tliat thev do not hold under Mittunjoy at all, 
that they are the tenants of the defendant Sreonarain Chuckerbutty, who is a 
brother of Mittunjoy, and all the defendants contend that Mittunjoy had 
never anv title to, or possession of, the property 

This being the nature of the case, the plaintiff, in order to prove a title 
and possession in Mittunjoy, has called a witness named Tannoy Churn Ban™ 
nerjee, who professes to have been Mittunjoy ’s servant for a great many years 
He says that Mittunjoy and his brothers had no ancestral property , but that 
he (the witness) and Mittunjoy used to come to Calcutta, and when time that 
they used to collect the rent of certain houses, and among them, of the house 
in question. But Ins evidence in this respect is of the vaguest character ; he 
cannot say when it was that he received the rents, he certainly never received 
them from the defendants Nos T to 7, and the utmost that his evidence 
amounts to is, that he received some rent foi his house at some tune or other, 
but when, he cannot say. 

Under these circumstances. Mi Phillips has contended that the onus is 
upon the defendants to show that they have been in possession for upwards of 
twelve years. 

It seems to me that there is no ground for that contention The suit, as 
I take it, is brought to recover possession of property as upon a dispossession. 
The plaintiff claims under Mittunjoy ; his case is, that Mittunjoy was the owner 
in possession, tliat he has bought Mittunjoy’s right and title , and that conse- 
quently he is entitled to treat the defendants 1 to 7, who weie Mittunjoy's 
tenants* as trespassers. 

Of course, if the plaintiff’ could have shown that those people (the defen- 
dants 1 to 7) were really Mittunjoy’s tenants, he would have had the same 
rights against them that Mittunjoy had. But he has not attempted to prove, 
and certainly he has not succeeded in proving, that they woi’e Mittunjoy’s 
tenants. They are, therefore, holding adversely to the plaintiff, and the plaintiff 
is seeking to eject them upon the ground that they are in wrongful possession 
of his (the plaintiff’s) property. 

That being so, I consider that the plaintiff is bound to show [378] tliat 
he or some or one of the persons under whom he claims, have been in 
possession of the property within twelve years before suit. 
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Mr. Phillips contends that this is not so, because the plaintiff has alleged 
in his plaint that the defendants Nos 1 to 7 were the tenants of Mittunjoy. 
But if a mere allegation of that kind could relieve a plaintilf from the burthen 
of proving that he or those under whom he claims had been in possession 
within twelve years, that device might always be resorted to for the purpose of 
evading the law of limitation. 

Then, again, Mr. Philltps^ in support of his argument, has referred us to 
the case^of Eao Karan Singh v. Bakar Ah Khan (L. E., 9 I. A., 99) decided by 
the Privy Council, the effect of which he contends, is to overrule the law laid 
down by the Full Bench of this Court in Mahomed All Khan v. Khaja Abdul 
Gunny (I, L R., 9 Cal., 744 , S'.c., 12 C. L. E., 267). 

In this it seems to me he is in error. That decision of the Privy Council 
was duly considered by this Coui’t in the Full Bench case, but we did not 
notice it in our judgment, because we thought it did not apply. 

That suit in point of fact was not foi possession at all. It was brought 
by the plaintiff, a mortgagee, to recover the principal and interest due upon 
two mortgage bonds ; and to enforce that claim, by a sale of the mortgaged 
property. The plaintiff’, so far as appears, had never been in possession, nor did 
he ask for possession of that property. If he had, article 138'' of the Limitation 
Act would have applied. 

The defendant's answer was, that the mortgagee (the plaintiff) could not 
enforce his right as against him, because he had been in possession of the pro> 
perty adversely to the plaintiff’, and those under whom he claimed for upwards 
of twelve years before suit. 

Under these circumstances, it was contended before the Privy Council 
that th% plaintiff was bound to prove that he had been in jiossossion within 
twelve years before suit, and this (as it would seem from the report) upon some 
general pj incipk of law. 

[379] But their Lordships held that the suit was not brought (under 
article 143 f of the Act of 1871) to recover possession as upon a dispossession, 


and they, therefore, considered that the plaintiff was not bound to prove a 
possession within twelve years before suit ; but that it lay on the defendant to 
prove an adverse possession for that period in order to establish his defence. 

•[Art 138.— 

Description of suit 

Period of limi- 
tation. 1 

i 

Time from which period begins 
to run. 

By a purchaser of land at a sale 
in execution of a decree, for posses- 
sion of the purchased land, when the 
judgment-debtor was in possession 
at the date of the sale 

• 

t 

Twelve years... 

The date of the sale.] 

T [Art. 143.— 

For possession of immoveable 

‘ 


property, when, the plaintiff, 



while in possession of the pro- 

Twelve years... 

The date of the dispossession or 

perty, has been dispossessed or has 


discontinuance.] 

discontinued the po$>seBsion. 
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I have said thus rouoh in oirder to explain why in my opinion the Privy 
Council decision is not applicable here, and why that decision does not conflict 
in any way with the Full Bench judgment of this Court. But in point of fact 
there is no evidence in the case which would justify any Court in finding in 
the plaintiff's favour. 

The appeal must be dismissed with costs on scale 2. 

Cunningham, J. —I concur in thinking that the ruling of the Judicial 
Committee in Eao Karan Singh v. Bakar Ah Khan (L. E., 9 I. A., 9^ cannot 
be regarded as modifying the law which has been repeatedly laid dovm in this 
Court on the subject of limitation in suits for possession of immoveable property. 

The plaintiff in that case sued for the amount secured on two mortgage 
bonds, and for sale of the mortgaged property The defendant pleaded twelve 
years' adverse possession, and all that appears to have been decided was that 
the defendant was not, for the reasons set forth in the judgment, entitled to add 
to the period during wliich he had himself been in adverse possession, the 
period during which the Collector had been m possession on behalf of Govern- 
ment, I agree m dismissing the appeal with costs. 

Appml dismissed. 

Attorney for tlie Appellant Baboo A. T. Dhur. 

Attorney for tlie Eespondents • Baboo G. C. Chunder. 


NOTES 

[ 5^*^ the Notes to 9 Cal , 39 , 125 , in THE L\W REPORTS REPRINTS , also (1890) U 
Bom., 458 (461) , 20 M L. J 306 ] 


[380] APrii)LLATB CIVIL. 

The 6th December, 1883. 

Present : 

Bm Eichard Garth, Kt., Chief Justice. 

Mohamed Masik Defendant 

versus 

Malkai Mukhadrai Uzwa Badshah Mehal Saheba Plaintiff.'^ 

Court Fees Act (VII of 1870), s. cl (c) — Suit to set aside a trust 
deed and to recover trust money — Appeal by trustee — Duty 
payable on memorandum of appeal. 

A brought a suit against B, a trustee, and others to set aside a trust deed and to recover 
Bs. 2,50,000, the amount of the trust money, and valued his suit at Rs 2,50,000 A obtained 

* Reference under s. 5 of Act VII of 1870. 
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a decree, B appealed and sought to affix to his memorandum of appeal a ten-rupee stamp, 
under art. 17, cl. (6)^ of sch, II of Act VII of 1870. 

^ ffeld, that the duty payable on the memorandum of appeal was the same as that paid on 
the plaint m the suit 

The suit to which this appeal relates was instituted to set aside a deed of 
endowment, whereby the plaintiff made over certain Government promissory 
notes of the value of Bs. 2,50,000, to the first defendant, and appointed him 
and liis co-defendants in the suit, trustees for lier (the plaintiff) during her 
lifetiinet and after her death for the management of certain charities, and also 
to recover the promissory notes in question 

The plaint was accordingly valued at the above amount, , Bs. 2,50,000, 
and an ad valorem Court-fee ol Bs. 2,175 was paid thereon. 

The suit having been decreed, the defendant No. 1 sought to prefer an 
appeal against the decree paying a Court Foe of Bs. 10 only under art. 6 of 
No. 17 of sch. II of the Court Fees Act (VII) of 1870, as for an appeal " where 
it is not possible to estimate at a monev value the subject-matter in dispute.” 

The Deputy Begislrar was of opinion that, as tlie suit was instituted for 
the purpose of having a deed of endowment declared invalid, and for the 
recovery of the Government promissory notes, as above stated, it evidently fell 
under cl. (c) of s. 7 of the Court Fees Act, and that the appellant should, 
therefore, value the appeal [881] in the same way as the suit was valued, viz,y 
with reference to the subject-matter [see Joy JNarain Giree v. Greesh Chunder 
Mytee (15 B L. B . 172 ; 22 W. B . 438).] 

The matter then came before the Taxing Officer for orders, and he gave 
the following opinion — 

“ Tlie object sought to be attained in bringing the original suit was the 
actual recovery of Government promissory notes to the value of Bs. 2,50,000, 
which ^ad been endorsed to the defendant under the terms of the deed. The 
plaintiff’s interest in the suit amounted, therefore, to 2i lakhs of rupees, and she 
correctly affixed an ad valorem stamp on her plaint in the lower Court 

“ In appealing against the judgment of the lower Court, the defendant 
seeks to change the nature of the suit and to determine its value, not according 
to the property in dispute, but according to his interest (or alleged interest) in it. 

“The first question, therefore, for decision is, whether the appellant can 
change the nature of the suit in appeal for the i^urposes of determining the 
Court-fees i)ayable 1 know of no instance wliere this course has been allowed 
I have never known it to be seriously contended. It is certainly a point of 
general importance, and as such must he referred for the decision of the Chief 
Justice under s 5 of the Court Fees Act VJl of 1870. 

“ The next point to be determined is the extent of the defendant’s interest 
in the suit B vakeel urges that he has no present interest, for he gets 
nothing until the plaintiff dies, and then merely a stipend of Bs. 50 a month. 

♦ [ Art. 17, Cl G - 

Number. Proper fee. 

Plaint or • memorandum of 
appeal in each of the following 

suits '-r * 

Cl. 6 • — Every other suit where 

it IS not pofsibie to estimate at a Ten rupees J 

money-value the subje<‘t-matter in 
dispute, and which is not other- 
wise provided for by this Act 


264 



MALKAT MUKHADHAT UZWA [l883l I.LR. 10 CaL 382 

This may be the case if the defendant is to be regarded as an individual and 
not as a trustee. In the latter capacity, it seems to me that his interest 
extends to the retention of the principal entrusted to his care, and it is as a 
trustee, and not as an individual member of society, that he appeals. If this 
be the correct view, then, even granting that he may change the nature of the 
suit in appeal, his interest in it is equal to that of the plaintiif, and is represent- 
ed by a money value of lakhs 

“ In connection with this point it should he ohservcrl tliat tJie (jovernrnent 
promissory notes for lakhs are endorsed to defendant [382] hy n/huo, and 
that lie is entitled, therefore, to draw tlie whole inteiest thereon 

“ I think that the first question should be answered in the negative. The 
Court Pees Act does not distinguish between a ' plaint ’ and a ‘ memorandum 
of appeal ’ when the latter is from a decree If, therefore, the fee was correct 
in the lower Court — and this is not denied — tlien the same fee is leviable in the 
Appellate Court. 

“ As to the second point, I am of opinion that the interest of the appellant 
is equivalent to that of the plaintiff so far as regards the subject-matter of th^s 
suit ; and that such interest amounts to a money value of 2l lakhs, and is 
possessed by defendant in his capacity of trustee '' 

The Taxing Oflicer, therefore, referred the two (luestioiis above mentioned 
to the Chief Justice undei s o of Act VTl of ISTO 
Baboo Pran Ndth Paht for the Appellant 
No one appealed on the otlier side 

Qarth, G.J. — J have no doubt whatevei lliat in this case the nature of 
the appeal is the same as tlie value of the suit, namely, Ks 2,r)0,000 

The question is not what is the defendant’s personal interest in tho^ubject- 
matter of the suit He may have no personal interest at all , and yet the 
subject-matter of the appeal may be as valuable as tlie subject -mat ter of the 
suit. There is nothing, as fai* as I pan see, in the dofendant's objection 


6 CAn,— 34 


265 



I.L.R. 10 Cal. 383 " JABFAN KHAN V. 

[888] APPELLATE CIVIL. 

The 28th January ^ 1884, 

‘ Pbesejmt : 

Mr. Justice Field ^nd Mb. Justice O'Kinbaly. 

Jarfan Khan .. . One of the Defendants 
versus 

Jabbav Meali . . .Plaintiff. 

Ma konieda n lair — Pi'e-enipUon — Ceremonies. 

Ill order to sustain a claim for pre-emption m Mahomedan law, it is essential that the 
ceiemony of T’uluh-i-mov ashibat should be properly performed 
The case is thus stated in the judgment of the lower Appellate Court . — 

The suit was to enforce a right of pre-emption. Plaintiff alleged that he 
was entitled to preference to defendant No. 2 m purchasing a certain plot which 
defendant No 2 purcha,sed from defendant No. 1, and that defendant No. 1 
gave him no opportunity. The plaintiff’ on the 13th July 1880 having been 
away elsewhere returned home, and was informed of the sale. On hearing of 
the sale, he took all needful steps and offeied to return to the defendant No. 2 
the money paid , defendant, however, refused to hand over the land to plaintiff’. 

The plaint states that on hearing of the sale, in the presence of the public, 
the plaintiff' stated his wisii to buv, and then, very shortly afterwards, taking 
with him the price, Es. 47-4, went with suitable witnesses to defendant No. I's 
residence to offer tlie money. He states that he is ready now to pay whatever 
price the Court may direct Defendant No. 1, in her written statement, alleged 
that the plaintiff had not performed the ceremonies of Tidub-i-mowashibat 
and Tulub-i’Shad as he stated, and had not deposited the purchase-money with 
the plaint, and therefore plaintiff' could not maintain the suit , the defendant 
No, 1 before selling the land frequently off’ered plaintiff and his brother Abdul 
Meah and his nephew Maefaruddi opportunities of exercising the right of pre- 
emption which they refused ; also that the defendant No. 2 had a superior right 
of pre-emption to plaintiff , and consequently defendant No. 1 sold him the 
property on the 23rd December 1879 by kabala. The habala is filed. It is 
admitted that Es. 47-4 was the price. The defendant No. 2 supported these 
allegations. He, in his written statement, set forth that, after her husband's 
death, defendant No, 1 had gone to her father’s ; subsequently she desired to 
sell this property, and therefore informed defendant No. 2, and he desired to 
buy. Consequently “ in a public place in the presence of several persons, on 
giving defendant a proper price, she executed a kabala [384] in his favour. 
Plaintiff' or his brother or his nephew at no time wished to buy the land." 

The Munsif found at the outset that plaintiff was not entitled to maintain 
this suit for the following reasons, on his own evidence without going into any 
other issues. Plaintiff's evidence, he held, showed that one day in Poua, when 
plaintiff cam^ home, his wife told him that the land had been sold by defen- 
dant No. 1 to defendant No. 2 : plaintiff thereupon entered his house, opened 
his chest, took out Es 47-4, called the witnesses, proceeded to the premises and 
there cried aloud that he had a right of pre-emption, and would exercise that 
right ; and then and there offered to defendant No. 2 the refund of the purchase- 

• Appeal from Appellate Decree No. 2044 of 1882, against the decree of T. M. Kirk- 
wood, Esq., Judge of Mymensing, dated the 1st of July 1882, reversing the decree of Baboo 
Nilmony Nag, First Munsif of Atm, dated the 28th December 1880. 
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money, which tender defendant No. 2 refused. Plaintiff then went with the 
witnesses to defendant No. I's house, and there also plaintiif went through the 
same formal declaration of his rights. The Munsif held that, while all this 
was right enough, yet plaintilf had omitted to shout out his demand for the 
land the instant he heard about xt from his wife’s lips. This omission the 
Munsif held to be fatal, and so dismissed the suit. 

The evidence shows that there are two huts with a common compound 
(part used by plaintiff and part used by defendant No 1), and a common well 
and drainage. That one hut was the property of the widow, the defendant 
No. 1, and that the other was the property of the plaintiff , that the plaintiff*, 
coming home, was in the common yard when hfs wife told him , that he then 
entered his house, opened his chest, and came back into the yard with money, 
Bs. 47-4, and in the presence of thiee neighbours, one of whom wa.s already 
sitting there (the two others, whose dan6 adjoin, came up on hearing plaintiff 
commence the proclamation of his rights), went to the widow’s hut, proclaimed 
his right of pre-emption, and called on the defendant No. 2 who was not 
present, “but in his own dar? hard by, to give it up to him and take the pur- 
chase-money. The defendant No. 2 refused, answering from his /jafv. Plain- 
tiff then went with witnesses to the defendant No. I’s fathei’s house where the 
defendant No 1 lived (a mile oi so distant), and claimed his right, and offered to 
pay the price for it. She then refused, saying she had sold it to the defendant 
No. 2. The defendant No. 1 is the widow of the plaintiff’s cousin The hut 
in question had belonged to that cousin, the being the ancestral ban of both 
plaintiff and that cousin. The plaintiff had come home on this day at noon 
and went to the claimed hut and xiroclaimed his lights before 1 P.M., and went 
to the defendant No. I’s fathei’s house, and returned therefrom before 2 P.M. 
Defendant No. 2’8 ban is two bans off to the north of plaintiff’s ban. The 
defendant No. 2 is plaintiff’s cousin on his mother’s side. 

The plaintiff’s allegation that he did return home on the 13th Pous is not 
traversed by the defence , nor is there any evidence on the part of the defence 
(save the statement of a witness' who is quite unreliable, and denies [383] 
plaintiff’s having gone to defendant No I’s rosidencti with the money) 
contradictory of the evidence adduced by plaintiff to show the manner m which 
he went through the formalities. The evidence for the defence is almost 
entirely confined to plaintiff ’s refusal to purchase liefore the sale .and his 
permission to defendant No 1 to soil to anv one 

The lower Court has dismissed the suit even on the assumxition that the 
facts are as above given by the plaintiff because it is not shown that plaintiff* 
at once at the very moment of leceiving the information from his wife, pro- 
claimed his right and his intention to insist on it. If plaintiff has any right 
at all in the matter, such a dictum, if supported, would appeal to me to be 
going as nearly as possible to a negation of that right. I cannot conceive that 
the law is as the Munsif has interpreted it. T turn to the authorities. 

Jamilanv, Latif Hosscin (8 B. L R., 160, 16 W R. F B., 13) states. 
‘The Tidub-i-moivashtbai may be, and constantly is, a privatcwact wliich the 
purchaser against whom the right is claimed has no power of questioning oi 
refuting ; and the TuLub-i-shad is the only public act connected with the claim 
to pre-emption of which the purchaser has necessarily any cognizance ” The 
Tuhib-i’shad must take place with the least practicable delay. It has clearly 
taken place in the present instance with the least practicable delay Baillie’s 
Digest states, page 484 : “ The Tidiib^i-mowashibat, or immediate demand, is 
first necessary, tlien the Tulub-i-shad or demand with invocation, if, at the 
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time oC making the former, there was no opportunity of invoking witnesses, as, 
for instance, when the pre-emptor at the time of bearing of the sale was 
absent from the seller, the purchaser and the premises. But if he heard it in 
the presence of any of these, and had called on witnesses to attest his immediate 
demand, it would suflSce for both demands, and there would be no necessity for 
the other.” It appears to me that the above quotation covers the present case, 
and that the demand made in the presence of witnesses and of the premises 
within some minutes, perhaps half an houi at the outside, after hearing of the 
sale, is the sort of Tidiih-i-moivashihat which renders unnecessary any subse- 
quent Tiilub-i-shad. It seems to mo tJiat plaintiff not only made this demand 
in the presence of witnesses gn the premises, but his demand was answered 
by the purchaser from a neighbouring ban, and that plaintiff then promptly 
went off to the vendor’s residence (some distance off), and in the presence of 
witnesses made demand of her. It seems that all the necessary formalities 
have been gone thiough , the question is, were they commenced and concluded 
witli sufficient promptitude? I think the commencement is the only 
really debatable point , it cannot he contended that, when once commenced 
all the necessary formalities were not prom x)tly and continuously gone through. 

[ 386 ] Mona SiiKjh v. Mosrad Sniqh {6 W. R., 203) lays down that the act 
of going into one’s house to get the money before making demand is a delay 
which forfeits the pie-einptor s title The words used by Macnaghten are : “It 
is necessary that the person claiming this right should declare his intention of 
becoming purchasei immediately on hearing of the sale ’* In a ruling, Jadu 
Singh v. Bajkurnar (4 B. L R A C., 171 , 13 W. R , 177) Kemp, J , remarks * 
“ There is no absolute necessity for tiie pre-einptor to make the TiUub-i- 
7}i0washtbai in the presence of witnesses. It is usually done m the presence 
of witnesses, in ordei that the pre-empioi may be provided with proof in case 
the purchasei should dcn\ the demand. ” Tins seems to me to indicate as 
permissible a reasonable dela\ loi the purpose of getting witnesses before the 
demand is made 

But in Ham Charan v, Nabit Mahton (1 B. L K A. C., 216 , 13 W. R., 
259), it has been held that where the pre-emptor heard the news of the sale at 
his own house, which was adjacent to the lands whereof pre-emption was 
claimed, and then went fiom his own to the land in dispute, and then made 
the demand, the delav, though very short, forfeited the right. 

Page 569, Vol III, of the Hedaya, states : “ if the man claim his shuffa in 
the presence of the company amongst whom he may be sitting when ho 
received the mmlligence, ho is the shiiitee, his right not being invalidated 
unless he delay asserting it till after the company have broken up, because the 
power of accepting or rejecting the shuffa being established, a short time should 
necessarily be aliow^ed tor reflection in the same manner as time is allowed to 
a W'oinan to whom her husband has given the power of choosing to be divorced 
or not. ” This passagci was quoted with approval in Amjad Ho^hein v. Kharaj 
Sm Sahu (4 L R A C , 203 , 13 W. R , 299) 

It seems to me that if this is a cox’rect statement of the law then the plain- 
tiffs are well within the law in the jiresent case 1 think the above opinion is 
not in conflict ivith tlie ruling m Ah Muhammad v. Taj Muhammad (I, L. R., 
1 All, 283) where twelve hours delay in making the first demand was con- 
sidered excessive I must hold that in the present case the formalities required 
by law' have been commenced and ggne through with sufficient exp^ition. 
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The second defendant appealed to the High Court on the ground that the 
Judge was wrong in holding that formalities prescribed by Mahomedan law 
had been complied with. 

Baboo Jogesh Chunder Dey for the Appellant. 

Baboo Jtiggut Chundci' Banerjce for the Kespondent. 

[387] The Judgment of the Coui-t (Field and O’Kinealv, JJ.) was 
delivered by 

Field, J . — This IS a case of pre-emption The Munsitf held that the 
plaintiff was not entitled to succeed because he had not, in compliance with 
the requirements of Mahomedan law, pei formed the ceremony of Tnlub-i- 
mowashihat. The Munsitf says in his judgment “The plaintiff' on hearing this,” 
that is, on hearing the fact of the sale from his wife, “ entered his house, 
opened his chest, took Rs. 47-4, called the witnesses, proceeded to the premises, 
the subject of sale, and there cried aloud the following words ‘ That he has the 
right of pre-emption to purchase the said land, and he shall exeicise the said 
right, let the defendant No 2 receive the retund of the consideration money 
and make over the land to him (the plaintiff').’ The defendant No. 2 refused 
to accept the offer, on which the plaintiff went with the witnesses to the place 
where the defendant No 1 was residing, and there also the plaintiff performed 
the said ceremony, that is ceiemony of Ttdiib-i^hhad Now, it is clear that 
immediately upon hearing of the sale of the property the plaintiff did not make 
the demand or perform the ceiemony ol Tulub-i-mowashtbat, At page 481 
of Baillio’s Digest of Mahomedan Law, there is the following passage, in which 
the law on the subject is stated “ By Tiduh-i-niowashibat is meant thafcwhen 
a person who is entitled to pre-emption has heaid of a sale he ought to claim 
his right immediately on the instant (whethei thoic is any one by him or not), 
and when he remains silent without claiming the right, it is lost ”, and then is 
given the instance of a person leading a letter m the beginning or middle of 
which the information as to the sale is contained. It he wait till he finish the 
whole letter without making the Tulub- I'lnowasiulmt the right of pre-emption 
is lost. Tho Judge quotes and lelies upon a passage from the same work, 
p. 484, which IS as lollows “The Tulub-i^inoK ash dmt oi immediate demand is 
first necessary, then the Tuhd)-i-diady or demand witli invocation, if at the 
time of making the former there was no oppoitunity of invoking witnesses, as, 
for instance, when the pre-omptor at the time of hearing of the sale was absent 
from the seller, the purchaser and the premises But if he heard it in the 
presence of any of tliese, and had called on witnesses to attest the immediate 
demand, it would suffice for both demands [388] and there would ke no 
necessity foi the other.” Now, the facts of the present case do not fall within 
the meaning of the passage last quoted. Tlie plaintiff did not, on hearing of 
the sale, immediately call witnesses to attest the immediate demand. He 
made a delay, went into the iiouse, got the monev, and then called the 
witnesses, and this being so it is clear that the case is not one 4^0 which the 
second quotation from Mr. Baillie’s Avork would apply. Wo may refer to the 
cases of Mona tSmgh v Mohiad Singk(d\\. R , 203), and ii'am Charaiiv. 
Narbtr Mahton (4 B. L. R. A. C, 216, 13 W R. 259), which have been 
cited by the vakeel for tlie appellant, as instances o( what is required by the 
law in conformity with the first of the above extracts from Mr. Baillie s work. 
We think that in the present case the requirements of the law have not been 
complied with. 
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ISio decision of the District Judge must, theref(^, be set aside and that 
of tile Munsiff restored with costs of both Courts. 


Appeal allowed 


[10 Cal. 888] 

APPELLATE CIVIL. 


Ihc 8 1st Jamiary, 1881, 

Phesent • 

Mr. Justice Field and Mr. Justice O’Kinealy. 


Kara Coomai Son and another Plaintills 

versus 

Kain Comul Sun Dolondant. 


Small Cause Court — P}oceods of immoveable property — J ii> isd/ction — 

Act XI of 1H65, s, 6 — Money had. and leceivcd — Sak of tenure — 
Go-sharers — An cars of rent 

The pJaiiitilf and the clofeiidant wore co-owiicrs of a certain taluq The ^lamindar 
brought a 'lUit for aircars of rent of the taluq against the defendant, obtained a decree^ and 
in execution of that docice sold the teniue. The proceeds of the sale, after satisf} mg the 
^samindar's decree, were taken by the defendant , and the plaintiff instituted the present suit 
to recover an 8-aniias share thereof 

Hcid, that the plaintiff was entitled to recover, and held, further, that such a suit was 
not cognizable Ijv a Small Cause Court 

On the 5tb of May 1871, the plaintiff Bam Coomar Sen brought a suit in 
the Court! of the Munsiff of Kooshtea against the defendant Ram Comul Sen 
for possession and mesne profits of [ 389 ] an 8-annas share of a certain taluq 
held under the Maharajah of Tipperah on the allegation that the defendant 
had dispossessed the plaintiff from the said S-annas share on the 12th of 
March 1871 The final decree in this case was passed in the plaintifls’ favour 
in the High Ooiirt, and in execution of that decree the plaintiffs obtained 
possession on the 3r(l of August 1878 


In the meantime, the Maharaiah of Tipperah brought a suit tor arrears 
of rent of the same taluq against the defendant Ram Comul Sen who was the 

proprietor, and obtained a decree on 
the 25th of June 1 878 In execution of that decree the taluq was sold fnr 

& 800 Oul ot ehi. E». 6.-M ,„id lo the Meh.S 
of his decre^the balance being paid over to the defendant Ram Comul 
The plaintiffs piosented a petition in the execution case claiming half the 

CrtfeSS su'iS bronghS 

• App^J from AppeUate Docrcc No l)6S of I88!J, acamst the doc-oe nf n,.K«„ it ' 

Kastogin First Subordmate Judge of Tipperah, dated® the nth V^Si 
dw^of Baboo Ram Judub Talapatra, Second Munsiff of Koovhtc; d^ed t^ ' 3 
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The plaintiffs' salt wite dismissed with costs, chiefly on the ground that, 
as they were not parties to the rent suit of 1878, their interest in the taluq 
was unaffected by the sale, the lower Appellate Court finding it not proved 
that Bam Comul Sen was the only recorded proprietor. The plaintiffs appealed 
to the High Court. 

Baboo Aukhil Chunder Sen for the Appellants. 

Baboo Doorga Mohun Dass and Munshi Serajul Islam for the Bespondent. 

The Judgment of the Court (FIELD and O’KiNEALY, JJ.) was 
delivered by 

Field, J • — Tn this case the plaintiffs sued to recover the value of a moiety of 
a taluq under the following circumstances The landlord, who is the Maharajah 
of Tipperah, brought a suit for the rent of the taluq against Earn Comul Sen. 
He obtained a decree for Es. 44-8, being the amount of rent in arrears ; and, in 
execution of that decree, he brought tho taluq to sale. It was purchased by 
one Nobo Coomar Eoy for the sum of Es 800. The plaintiffs’ contention is 
that, although they were not made parties to the rent suit, nevertheless they 
had a half share in the taluq, and tlial they aie therefore entitled to Es. 400, 
the value of the half share 

[390] A preliminary objection was taken to the heai’ing of the appeal, it 
being contended that this is a suit of the Small Cause Court class, and there- 
fore the amount in dispute being less than Es 500, no second appeal lies bo the 
High Court. 

We have considered this preliminary objection, and the conclusion at 
which we arrive is, that this is not a suit of the Small Cause Court class , in 
other words, that it is not a suit coming within the purview of s. 6 of Act XI 
of 1865. According to that section the following suits are cognizable by a 
Court of Small Causes, viz., “ claims for money due on a bond or other 
contract, or for rent or for personal property, or for the value of such property, 
or for damages, when the debt, damage or demand does not exceed in amount 
or value the sum of Es, 500 ” We think it impossible to say that the present 
suit 18 a suit for money due on a “ contract,” liaving regard to the meaning 
of the term as expounded in a number of decisions of this Court. We may 
further observe that the words “ bond or other contract ” seem to indicate that 
the “ contract ” here spoken of must be ejusdem generis with a bond , in other 
words, a true contract as opposed to a quasi -contract or an obligation in the 
nature of a contract Then that the words “ personal property ” are not 
applicable would appear from the words which immediately follow “ for the 
value of such property,” for if money was intended to be included in personal 
property, it would have been unnecessary to insert the words “ for the value of 
such property ” immediately after the words “ personal property.” Then we 
think it impossible to say that this suit is a suit for damages within the 
meaning of the section, and there is a further consideration. The suit is clearly 
for the value of immoveable property, and while the section distinctly enume- 
rates “ the value of personal property ” as a subject matter of a suit which may 
be brought under the section, there is nothing about the value of immoveable 
property. The reasonable construction, therefore, is that the valRe of immove- 
able property was not intended to be within the purview of the section. The 
conclusion at which we arrive then is that the suit is not a suit of the Small 
Cause Court class, and that a second appeal does lie. We have been referred 
[891] to the case of Mata Prasad v. Gann (I. L. E., 3 AIL, 59), but we are 
unable to concur with the conclusion arrived at by the learned Judges who 
decided that case. 
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Turning now to the facts, it appears that, oft a previous occasion, the 
Maharajah brought this very taluq to sale in execution of a decree for rent 
obtained in a suit to which tBe present plaintiffs were not parties ; and that 
they successfully asserted their right to a moiety of the taluq in a suit which 
came up in appeal to the High Court. In that suit the defendant in the 
present case was a party, and therefore he is estopped from saying that the 
plaintiffs have not a moietv of the taluq. The decision in that case is, we think, 
of no value to show what was sold in the present case, a pui^pose foi* which it 
has been, to some extent, used in the Court below. But upon referring to the 
sale certificate it appears to us clear that what was sold on the present occasion 
was the whole of the taluq, and as the defendant has adopted that sale by 
taking away the whole of the surplus inirchase- money, notwithstanding that 
the plaintiffs gave him notice to abandon Ins right to one moiety, and allow 
them (plaintiff's) to take out this moiety from the Civil Court, we think it 
inequitable that the defendant should be allowed to retain the whole value of 
the taluq, when it has been already decided between the parties that the 
plaintiffs have title to a moiety of the taluq itself Under these circumstances, 
we think that the decree of the Court below must be set aside, and this appeal 
decreed. The plaintiffs will have a decree for one moiety, not of the Bs. 800 
for which the taluq was sold in the execution sale, hut of the surplus sale 
proceeds, Rs 738-10-9 As the plaintiffs have elected to adopt the sale, they 
cannot equitably claim moie than a nioietx of the sale proceeds which remain 
after satisfying the rent decree 

The plaintiffs will have their costs in all the Courts. 

Appeal alloined 


[392] APPELLATE CIVIL 

Thr, 11th Januatif. IS 84 
PllESKNT 

Mr Justick Mitter and Mr dnsTKE Eield. 


Birajun Koer ()ne of the Defendants 

oersus 

Ijuchmi Narain Mahata and others . . .Plaintiffs.' 


Hindu law, Wtdoic — Eight of childless widow to alienate moveable 
• propel ty — Mithila law— Inheritance. 

Under the MithiLi lav. a childless Hindu widow, although she cannot alienate the 
immovea'ble propcTty, has an absolute right over the moveable property inherited from her 
hu-haiid and can alienate it ui an\ manner she pleases, and she has also an absolute power 
to dispose of the profits of the estate during her lifetime 


- Appe^ from Origwal Jfecroe No 96 of 1882, against the decree of Baboo Mohendra, 
Nath Bose, Bai l.ahadoor, hirst Subordinate Judge of Tirhoot, dated the 22nd Deoember I88t, 
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This was a case in wBtich the plaintiffs laid claim to certain property by 
way of inheritance under the Mithila law. The following table shows the 
state of the family at the time the suit was filed 

Guru Buksh lal. Mahata 

I 


Soooiid wifo 


Ram Churn (plamtilJ) I Jairam Ljtl 

• I (plaxntifl) 

Purmaiii Lai (died ISOO) 


Bhooehunga Lai (died Ohuttoorbhooj 

18G7), widow Mussumat Narani (died 

Birajun Kocr (dofondant) 1873), widow 

L.ilta Kocr (died 
March 1880). 

The original plaintiffs died after the inatitution of the suit, and the 
principal respondents were their legal representatives 

The plaintiffs as the uncles of Chuttoorbhooj Narain brought the suit on 
the death of his widow Lalta Koei for a declaration of their title to, and for 
possession of, the estate, consisting of moveable and iimiiovcable property left 
by him, as being his next heirs under the Mitlnla law They alleged that the 
entire share of his father Purmani Lai came to be acquiiod by him as being the 
surviving son, his brother Blioochunga Lai having died while in a joint estate 
with him, thereby piecliidmg liis widow, the defendant Birajun Koei* from 
inheriting any share therein. 

In answer to the suit Birajun Koer alleged that her husband was 
living in a state of separation from’ his brother Chuttooibhooi [393] Naram, 
and that she therefore succeeded him as heu’ess undei* the Hindu law. 
She admitted tliat after the death of her husband the entire estate 
remained in the hands of Chuttoorbhooj Naram so long as lie lived, but 
alleged that he was acting as pure trustee on her belialf She furtlier alleged 
that on the deatli of Chuttoorbhooj hw widow Lalta Koei and she, the defen- 
dant, jointly took out letters of administration, and remained in jiossession 
of the whole estate as heiresses-at-law until the death of Lalta Koer, and she 
further set up a verbal gift from the lattei in legard to her jioition of the 
property. She further contended that even it she were not the heiress to her 
husband she was still the heiress of Chuttoorbhooj as being the nearest sapinda 
gotraja, and this contention was also raised in the appeal, but was not 
pressed. She also contended that by Lalta Koei joining her in the adminis- 
tration, it was to be presumed that she had made a gift of one moiety of the 
estate to her, and by virtue of such gift she was entitled to retain that 
moiety under the Hindu law, which she maintained authorises a widow 
to deal with the moveable portion of her husband’s estate in any manner 
she pleases. She also claimed the other moiety under the alleged gift above 
alluded to. 

The nature of the properties claimed, together with the evidence offered 
on either side in support of the above contentions and the findings of tlie lower 
Court, are suflBciently stated for the purpose of this report in the judgment of 
the High Court* 


First wife 

I 

Achumbit Lai 
Mahata 

I 

Nundiput Mahata 

1 Biseswar Naram 

2 Bameswar Narain 


6 OAI^.— 36 
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Mr. Evans, Baboo Chundei* Madkub Ghose and Baboo Abi?iash Chunder 
Baner^ee for the appellant. n > 

Baboo Mohesh Chunder Ghowdhry, Baboo Hem Chunder Banerjee and 
Baboo Taruck Nath PaXit for the Eespondents. 

The Judgment of the gourt (Mitteb and Field, JJ ) was delivered by 

Blitter, J.— This is an appeal against a decree in favour of the plaintiffs 
passed by the Subordinate Judge of Tirhoot. The claim of the plaintiffs was 
for the recovery of the estate of one Chuttoorbhooj Narain. The (defendant) 
appellant is the widow of Bhoochunga Lai, brother of Chuttoorbhooj. 
Purmani Lai, [ 394 ] fatlier (Df Blioochunga Lai, and Chuttoorbhooj Narain, 
was a uterine brother of tlie original plaintiffs, viz , Ram Churn and Jairam 
Lai The original plaintiffs died after the institution of the suit, and the 
principal respondents are their legal representatives Purmani Lai died 
in the year 1273 F.S. (186G), Bhoochunga Lai m the year 1274 F.S. (1867), 
and Chuttoorbhooj Narain in the month of Baisack 1280 F.S. (April 1873). 

The plaintiff's alleged that tiie three brothers, Ram Churn, Purmani and 
Jairam were joint in food and estate , that Ram Churn separated from the 
joint family in the month of Baisack 1275 F.S. (April 1868) , and that after 
the death of Bhoochunga Lai, Chuttooi bhooj separated from Jairam in the 
year 1279 F.S (1872) That the entire estate left by Purmani became vested 
in Chuttoorbhoo], the appellant Birajuii the widow of his brother, who lived 
with him jointly, receiving maintenance from the estate That on the death 
of Chuttoorbhooj Narain, the estate in question devolved under the Mithila 
law which governs the family upon his widow Lalta Koer, who out of affection 
for the appellant, and wnth a view to please her, caused her name to be asso- 
ciated 'with hei “in the village and Court papers,” but that she (Lalta) alone 
remained in possession of the estate, the appellant living jointly with her 
and receiving maintenance as before That there was a Banking Kotee at 
Bettsa, w^hich, on partition of the family property, fell to Jairam Lai and 
Chuttoorbhooj Narain in equal shares That the Maharajah of Bettea was a 
debtor of this Banking Kotee, and that as security for this debt he executed on 
the 18th Bhadur 1288 (22nd August 1876) a bond in favour of Jairam as well as 
Lalta Koer, and the appellant, representing the deceased Chuttoorbhooj Narain, 
for the amount of Rs. 2,08,275. That out of the money left by Chuttoorbhooj 
Narain, Lalta Koei purchased several immoveable properties in the names of 
Gopi Lai, Jugger Nath Persbad and Ram Sahi Lai. That Lalta Koer died on tlie 
2nd Falgoon 1287 (March 1880), and that on hei death under the Mithila 
law of inheritance the original plaintiffs as next heirs-at-law became en- 
titled to the entire estate which was m the possession of Lalta Koer as 
Hindu widow. That after the death of Lalta Koer the Maharajah of Bettea, 
notwithstanding the plaintiff's right being notified to him, paid Rs. 30,000 
[ 395 ] to the appellant out of the money due under the bond dated the 22nd 
August 1876, and that out of the aforesaid Rs. 30,000 the appellant advanced 
Rs. 15,000 as a loan to one Mr. Hudson under a bond executed by him. Upon 
these allegaUons the plamtiffs sought to establish their right in the properties, 
moveable and imnaoveable, left by Clmttoorbbooj as well as the bonds executed 
by the Maharaja of Bettea and Mr. Hudson, and in the properties purchased 
after the death of Chuttoorbhooji Narain in the names of Gopi Lai, Jugger 
Nath Persbad and Ram Sahi, and for the recovery of possession of such of 
them as are capable of being reduced to possession, making these persons 
defendants along with Birajun Koer, the appellant before us. The plaintiffs 
fuTtVier prayed tliat the maintenance of the appellant be fixed by the Court. 
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The appellant, who was the principal defendant, alleged in her written 
statement that her husband was separate from his brother Ohuttoorbhooj Na- 
rain, and that on her husband's death she allowed her brother-in-law to manage 
the entire property, as she had confidence in him and lived with him jointly. 
That after the death of Ohuttoorbhooj she and the widow of Ohuttoorbhooj, 
viz., Lalta Koer, remained in joint possession of^he said estate. That Lalta 
Koer before her death made a gift of her share of the estate in question to the 
appellant. That certain shares of mouzahs Ohattopore and of Sadipore were 
purchased by the appellant and Lalta Koer in the names of Jugger Nath 
Pershad and Gopi Lai respectively out of the profits of their joint estate. That 
even if the gift made by Lalta Koer be not established, and if it be proved 
that her husband was joint with Ohuttoorbhooj, the appellant is entitled to a 
moiety of the moveable property under the arrangement between herself and 
Lalta Koer. 

The lower Oourt finds that Bhoochunga Lai at the time of his death was 
joint m fi3od and estate with his biothor Ciiuttoorbhooj , that the act of Lalta 
Koer in the matter of associating the name of the appellant in the village and 
Oourt papers does not amount to a gift of any interest in the property , that the 
said act is not binding upon the respondents , that ttio verbal gift set up by the 
appellant IS not established , that tlie properties purchased out of the profits of 
the estate left by Ohuttooibliooj [396] would ]:)asi> to the (plaintiffs) lospondents 
with the corpus , that the Ks 30,000 paid by the IVIaharaiab of Bettea to the 
appellant represent a portion of the saving by Lalta from the profits of her 
husband’s estate ; and that the (j)Iaintiff’s) respondents as the heirs-at-law of 
Ohuttoorbhooj are entitled to the '^aid monev , and thatmouzab Madhoj^ore is 
not proved to have been purchased by Lalta Koer, but is the property of the 
defendant Earn Sabi As logards houses Nos 88 and 89 of the schedule to the 
plaint the plaintiffs gave up then claim to them The lower Court ffxed Es. 
4,800 annually as the maintenance of the appellant, and declared that the Es. 
15,000 out of the Es 30,000 paid by the Maharajali ol Bettea and appropriated 
by the appellant should be consideied as a charge ujioii this maintenance In 
accordance with these findings a decioe has been made in favour of the respon- 
dents The defendant Birajun Koer has preferred this ajipeal against the said 
decree, and the respondents have taken certain objections to it under s 561 of 
the Civil Procedure Code. 

The ajipellant contended m the lower Court that, taking all the facts stated 
in the plaint as coriect, she as a nearer sapnida to Ohuttoorbhooj Narain than 
the original plaintiff s had under the Hindu law of iriheiitance a preferential 
right to his estate But the lower Court decided this question in favour of the 
plaintiffs This ground of defence has also been taken in the jietition of appeal. 
The learned counsel for the appellant, without giving it up, intimated to the 
Court that he would not repeat the arguments in suppoit of his contention 
upon this point, as they were advanced on more than one occasion in recent 
cases and w'ere considered and disposed of by the Court adversely to tlie 
contention. 

• 

Upon the evidence on the record there is not the slightest douVit that the 
findings of the lower Court that Bhoochunga Jjal was soparaoc from Chuttoor- 
bhooj Narain, and that the alleged verbal gift by Lalta Koer to the ajipcllant 
is not established, are correct. The principal question that has been discussed 
in appeal is the nature and the effect of the arrangement under which the name 
of the appellant was associated with that of Lalta Koer m respect of the pro- 
perties in dispute after the death of Chuttoorbhooj Narain. 
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[3973 The evidence upon this point is meagre and has left on my mind 
the impression that for some reason or other, which is not apparent, the 
parties have not placed before the Court all the circumstances relating to this 
arrangement. 

Biseswar Marain, witness No. 1 for the plaintiffs, says upon this point, 
that aftoi tiie death of Chuttoorbhooj Narain, Lalta Koer and Birajun Koer 
entered upon the possession of the property left by him ; Lalta consented to this 
arrangement out of “ generous affection " for Birajun Koer In cross-examina- 
tion the witness thus explains what this “ generous affection " means. Ho says 
that in consequence of Birajun Koer’s lamentations and cries, Lalta Koer 
associated her in the management of the affairs of the estate left by her husband, 
Gohind Lai, witness No 2 for the plaintiffs, similarly says that it was 
in consequence of Biraiun Koer’s weeping and crying for her share that this 
arrangement was come to, hut tlie witness is unable to say why Lalta assented 
to it. Accoiding to (lobind Dyal, the witness No. 3 for the plaintiffs, Birajun 
Koer’s name was associated because he and the other well-wdshers and the old 
servants of the familv considered that this should he done wnth a view that 
Lalta might not maltreat her and refuse to maintain her. But this witness 
admits that Biiapin Koei does not appear before him, and it is therefore prob- 
able tb.it he was not awaie of her lamentations and weepings for her share, 
if there wore sucli ‘ lamentations and weepings.” Plaintiff’s witness No. 4, 
Srikissen Lai, deposes to Birajun Koer and Lalta Koer being in joint posses- 
sion of the estate left by Chuttoorbhooj Narain. The witness No. 5, Parrnes- 
suri Sahi, says that the name of Birajun Koet was jointly used along with 
that of Lalta Koer in consequence of the former claiming her share as the 
heiress ol her iiushand. To the same effect is the deposition of Jugger Nath 
Pershad, the witness No 1 foi the defendiint Upon this point, the above is 
a sumrdarv of the oral evidence on the lecoid. 

The documentarv evidence begins with the joint application of Birajun 
Koer and Lalta Koer, dated the 26th June 1873, for obtaining a certificate 
under Act XXVII of 1860 to collect the debts due? to the estate of Chuttoor- 
bbooj Narain. It is stated in this application '* that these two ladies with 
mutual [398] consent have been m possession of all properties left by Chut- 
toorbhooj Narain by right of heirship.” The rest of the documentary evidence 
consists of petitions, See,, in which these two ladies join with the co-sharers in 
various matters connected with the family properties, they being treated as 
jointly m iiossession of the property left by Chuttoorbhooj Narain as joint 
heiresses. 

TJl)on evidence it is clear to me that upon the death of Chuttoorbhooj 
Narain, Birajun Koer claimed a right in the property left by him. Whether 
that claim was based upon a right of inheritance to her husband’s share, or upon 
her own right of maintenance, or upon a supposed right which, as the senior 
widow in the family, she might have thought that she was entitled to claim, it 
is not clear upon theevidence But the 0 \idence leaves no doubt in my mind that 
she put forward a claim with some degree of earnestness, and that with the 
advice of relatives, friends and servants of the family, Lalta agreed to settle 
this matter witli her sister by inaking her a joint owner of the estate. As this 
estate had been hitherto treated as the sole property of Chuttoorbhooj Narain, 
it was thought that the best way of carrying out the arrangement would be to 
treat both these ladies as joint heiresses of Chuttoorbhooj Narain, although it 
was well known that Lalta alone was his heiress-at-law The nature of the 
arrangement l* tjuestion was therefore that Birajun was to remain in joint 
possession of the estate along with Lalta Koer as a Hindu widow. 
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The plaintiffs in this suit, as well as other co-sharers in the family estate, 
reoognijsed this arrangement, but there is nothing on the record from which I 
can say that they a^greed that this arrangement was to remain in force till the 
death of the (defendant) appellant. 

This being the nature of the arrangement, the next question is, what is 
its effect as regards the right under the law of inheritance which accrued to 
the plaintiffs upon the death of Lalta Koer, bhe widow of Chuttoorbhooj 
Narain. 

The plaintiffs claim through Chuttoorbliooj Narain, and therefore they are 
not bound by the arrangement made by Laity, Koei. As I liave already 
remarked their recognition of the anangement does not amount to a relinquish- 
ment of their right and [399] title on the death of the appellant Upon the 
death of Lalta therefore the arrangement must be considered to have come 
to an end, unless she had the power under the Mithila law to alienate absolutely 
or for a definite period, even after lier life, any portion of the property 
left by Chuttoorbhooj Narain There is not tlie slightest doubt that she had 
no such power, so far as immoveable propeity is concerned- As regards the 
moveable property, the Subordinate Judge says that it is a settled law in 
Mithila that she has that power It seems to me that, although the Sub- 
ordinate Judge is in error in thinking that the law upon this point has been 
settled, yet his conclusion is right 

This case comes from Tirhoot, and is therefore to be decided in accordance 
with the Vivada Chintamoni and Jietnakcr works of paramount authority in 
the countries governed by the Mithila law. It seems to me that according to 
these two Ntbondhas, a Hindu widow succeeding to her husband’s estate has 
the power of disposing absolutely of moveable properties inherited by her. 
The following passages from tlie Vnmda Chintamoni support this view — 

“ Katiyana says that a woman on the death of her husband may eiijoy 
his estate according to her pleasure , but in his lifetime she should carefully 
preserve it. If he leave no estate, let her remain witli liis family. 

“ A childless widow, preserving her chastity, shall eiijov her husband’s 
property wuth moderation, as long as she lives After her death, the heirs 
shall take it " 

This admits ol two meanings. The one is that, on the death of the husband, 
his property devolves on liis wife and becomes her own in default of other 
heirs. The other is that the property which she enjoys with the consent of 
her husband in his lifetime is to be regarded as her peculiar property. 

Katiyana says as to the first of these : “ Let a woman on the death of her 
husband enjoy her husband’s property at her disci etion ” 

This refers to property other than immoveable. 

The following provision is made for immoveable properly “ Lei aw'oman 
enjoy it with moderation as long as she lives. After her death, let the heirs 
take it.” , 

[WO] “ Moderation” moans without much expenditure. 

** Childless widow ” means one who has no heir of her own. 

On the second it is said that “while he lives she should carefully preserve 
it/' or, in other words, the property shall be protected in the lifetime of the 
husband* If her husband have left no wealth the widow should live with his 
family. Hence the immoveable property, 'which a woman gets after the death 
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of her husband, cannot be disposed of at her pleasure. The meaning of this 
is consonant with that of the husband's donation (which can only be enjoyed 
but not S])eny. 

The texts of Kafciyana do not refer to the peculiar property of a woman. 
The inconsistency owing to this is removed by the similarity of meaning. “ As 
a woman cannot make a present of or at pleasure dispose of moveable property, 
given to her by her husband in his lifetime, so she cannot dispose of any 
immoveable property which she inherits on his death.” (Vivada Chintamoni^ 
p. 263 ) 

On the other liand, the follovrmg passage may be cited in support of the 
contrary view Thus it is ^id in the Mahabharata “for women, the heritage 
of their husbands is pronounced applicable to use. Let not women on any 
account make waste oi their husbands’ wealth ” Here waste means sale and 
gift at their own choice, p. 292. 

It seems to me that the general rule laid down thus is subject to the 
exception mentioned at page 262, viz., that a widow has the power of alienating 
absolutely the moveable property inherited by her from her husband. 

Of these passages tliC same view was taken by the pundits who were 
consulted \n Si eenarai ti Hal v. Bhya Jha (2 Sel. Rep., 23). The same view is 
expressed in Golehrooke’» Digest, Vol 111, p. 468 (London edition of 1801). 
“But the authors of the Hetiiaker and Vivada Chmtamovi,'' says the compiler 
of the Digest, “ contend that a wite cannot give away the immoveable 
property of her husband which nas devolved on her by the failure of male issue . 
but she niav give aw^av mo\eabie effects They expound the text of Kaliyana 
as relating to the personal estate of her husband which has devolved upon 
her.” In Doorga Dayoe v Poorun [WlJ Dayee (5 W. R, 141, 1 I. J. N. 
S., 128), which is aTirhoot case, the same view^ of the law w’^as taken, although 
the learned Judges to a great extent relied upon the Mitakshara lawr which, 
howe\er, as decided by the Judicial Committee of the Privy Council in 
Bhiigwandeeii Doobey v Myna Baee (11 Moore’s I. A., 487), does not 
authorize the widow to alienate absolutely the moveable property inherited 
by her from lier husband. But the learned Judges also refer to the Vivada 
Chmtamoni. 

There being then in the Mithila law this distinction as to the disposing 
power of the widow between the moveable and immoveable property, the 
arrangement by which Lalta Koer made the appellant her co-parcener in the 
estate left by Chuttoorbhooi is binding upon the respondents so far as the 
moveable property is concerned, but is not binding upon them so far as the 
immoveable pLoperty is concerned Upon this point, therefore, the decree of 
the lower Couit must bo varied. 

The next point that was urged before us is that the decision of the lower 
Court as regards the properties acquired out of the profits of the estate of 
Chuttoorbhooj after his death is erroneous. It seems to me that as regards 
these properties, the appellant is entitled to retain a moiety share. By the 
arrangement already referred to, she became a joint owner with Lalta in the 
estate in question, and consequently the respondents cannot claim the whole of 
these properties. According to Hindu law, Lalta Koer had full power to dispose 
of the profits of the estate during her lifetime, and by the arrangement in 
question she allowed a moiety share in these profits to the appellant. The 
respondents cannot, therefore, lay claim to the whole of the after-acquired pro- 
perties, but only to a share to the extent of one-half. Upon this point also the 
decree of the lower Court must be modified. 
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♦ 1 . object to the decree of the lower Court, fixing Es. 400 aa 

the monthly maintenance of the appellant, as too exorbitant. Having regard to 
the value of the estate in dispute, I should have considerably reduced the 
amount, even if the decree of the lower Court had remained unaltered. But 
as that decr^ will be modified m favour of the appellant by dismissing the 
plaintiffs claim to the extent of a half share, in respect of the C4'02] personal 
properties and the properties purchased after the death of Chuttoorbhooj, the 
amount of maintenance must be still more considerably reduced Having regard 
to the status of the parties and the value of the immoveable property of the 
appellant’s husband for which the respondents will obtain a decree, and taking 
into consideration that under our decree the appeljant will he entitled to not an 
inconsiderable portion of the estate left by Chuttoorbhoo], I am of opinion that 
Bs. 25 should be fixed as the monthly maintenance to be allowed to the 


appellant out of the estate of her husband winch has devolved upon the 
respondent. 


We accordingly modify the decree of the lower Court The respondents 
will get a decree for the properties claimed witli the excex^tion of a moiety of 
the personal properties and the properties purchased in the benami of Jugger 
Nath Pershad and Gopi Lai, the suit must also fail as regards the money 
(Ks. 30,000) paid by the Maharajah of Bettea, and consequently tlio money 
covered by the bond executed by Mr Hudson. The maintenance of Biiajun 
Koer will be fixed at the rate of Ks. 25 per month Costs of all the parties to 
this appeal will come out of the estate The order as to costs in the decree of 
the lower Court will stand 

Appeal allowed and decree modified. 


[ 10 Cal. 402 ] 

The 4thFehiuary, 1884. 

Present . 

Mr. Justice Tottenham and Mr. Justice Norris 


Krishna Lall Dutt Plaintiff 

versus 

Badha Krishna Surkhel and others Defendants." 


Limitation Act (XV of I877X sch. II, art. 138 — Possession, Suit ior— Auction 
purchaser, Smt by, for possession. 

Where it was shown in a amt by an auction-purchaser at an execution sale that the 
formal possession obtained by him through the Court had not been followed by any act of 

• Appeal from Appellate Decree No 145 of 1883, against the decree of S H C. Tayler, 
Esq Judge of Becrbhoom, dated the 10th October 1882, affirming the decree of Baboo Manu 
LaU Chatterjee, Subordinate Judge of that district, dated the 7th June 1882. 
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pQSRe8»ioii, and conscquentlv that it had been infructuous, Ileld^ that the purchaser was 
entitled to bring a suit to obtain actual possession, but was bound to bring it within twelve 
years from the date of the sale, the period prescribed bv art. 138, sch, II of the Limitation 
Act (Act XV of 1877). 

[403] The decisions in Kristo Oobtndo Kurv. GungaVcrshad Surma (25 W. R., 372) and 
Laht Coinnar Bose v. Isfuin Chunder Chuckerbutty (10 0 L. R , 258) require such purchaser 
to obtain possession through the Court before bringing his suit, but they do not preclude him 
from enforcing his right b-y suit, when the formal possession given by the Court has failed to 
put him in actual posses.sion. 

This was a suit by a purchaser at an execution sale for a declaration of 
his title to the property, for ^lectment of the defendants, and for kkas posses- 
sion to be given him. 

The property in suit had been the subject of three separate sales, vtz.j one 
on the 25th January 1864, the second on the 30th March 1864, and the third 
on the 11th February 1869. The plaint was filed in the first instance on the 
1st July 1881 in the Court of the Munsiff of Bolepur, but the subject-matter 
being undervalued, it was returned to the plaintiff on the lOtli February 1882 
for want of jurisdiction The plaintiff then filed the plaint on the 11th February 
1882 in the Coui’t of the Subordinate Judge, and amongst other matters con- 
tended that the time during which the suit was on the file of the Munsiff* should 
be excluded from the period during which limitation was to be calculated. He 
further alleged that after having obtained symbolical possession through the 
Court of the properties purchaseJ by him, he had given the defendants 
permission to reside on the properties, and he claimed that the period during 
which the defendants so held under his permission should also be deducted 
from the period during which the limitation was running 

^pth the lower Courts, however, found that the fact of the plaintiff' having 
given *th 0 defendants permission to reside on the properties had not been proved, 
and as both ifiaintiff and defendants relied on art 138, sch. II of Act XV of 
1877, as the one which governed the case, tliey held that the suit was barred 
even when it was instituted in the Mimsiff's Court, and consequently the suit 
was dismissed with costs 

Against the decision of the lower Appellate Court, the plaintiff appealed to 
the High Court, and contended that the lower Courts were wrong in holding 
that the possession taken by him liad no bearing upon the time allowed by 
limitation, and that [404] the suit being brought within twelve years from 
the date on which such possession was taken it was not barred. It was further 
contended that art. 138 of sch. II of Act XV of 1877 had no application to 
the suit. 

Baboo Mohiny Mohun Boy appeared for the Appellant. 

Baboo Troyluckho Nath MitUr for the Kespondent. 

The Judgment of the Court (Tottenham and Norris, JJ.) was delivered 
by 

Tottenham, J. — At the hearing of this appeal we were disposed to think 
that the Courts below had committed an error in applying to the 
art. 138 of the Limitation Act, although both parties had admitted that the 
must be governed by it. And if it had been shown that the formal possession 
awarded lo the plaintiff on the 2nd of July 1869 had been followed by any 
act of possession, such as the grant of permission to the defendants which is 
alleged in the plaint, we should hold that this took the case out of the scope 
of art. 138. But we observe that the Court has negatived the plaintiff’s 
allegation in this respect ; and has found that there was nothing but the 
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formal publication of plamtiflf's possession. It seems to us, therefore, tliat 
the formal possession obtained through the Court having been infructuous, 
the plaintiff was entitled to bring a suit to obtain actual possession, but was 
bound to bring it within the period prescribed by Art. 138, viz., twelve years 
from the date of purchase. 

The rulings cited, viz., Krisio Gob/ndo Km v. Guriqa Pershad Surma (25 
W. R., 372) and Lalit Coomar Bose v Ishan Chundei Chuckerbutty (10 C. L. 
R., 268) would require a purchaser to obtain possession through the Court 
before bringing such a suit as the present one, but would not, we think, pre- 
clude him from enforcing his riglit by suit when the formal possession given by 
the Court has failed to put him m absolute possession 

But we think the suit was out of time, and this appeal must be conse- 
quently dismissed with costs 

A ppeal d'l smtssed . 


NOTES 

[ SUMMARY REMEDY AND REGULAR SUIT- 

Although a apoedv and summarv remedy may be open to the cxocution-purchaKer under 
sec., 318 of the C. P. C 188‘2, his right to bring a regular suit for possession is not affected 
thereby, (14 Cal , 644 , 9 Cal , 602 , 10 Mad 'IS , but see 25 W R 372 , 10 C L R 268) 
The two remedies are concurrent If the decree-holder hiinseif purchases the jiroperty, 
the case is otherwise (soc., 47 of the C P 0 1908) 

In 10 Cal., 402 it waji held that iii case'' where the execution-purchaser had formal 
possession which proved subsequently to be infrnetnous, limitation ran from the date of 
sale This point was overruled in 16 Cal , 630 P B See also 26 Bom , 275 at 278 where 
it was held that limitation ran freui the diitc of possession (formal though infructuous) under 
the sale. • 

See also 19 All , 499 (501) 17 A W. N 127 24 Cal , 715 16 Bom , 722 (727) , ^12 Cal., 
169 (172).] 


[403] APPELLATE CRIMINAL 

The 7th February, 1884 
Present 

Mr Justice McDonell anp LIk Justk’E Field. 

Nathu Sheikh and otliors 

versus 

The CJueen-EinpresR 

False evidence — Separate trial — Procedure when more than one person 
IS charged with having given false evidence in the same proceeding — 
Cnminal Procedure Code (Act X of 1882), s. 161 — PenaJ 
Code (Act XLVofim)), s-. 198. 

In order to susUin au\ conviction for giving false evidence upon an alternative charge 
when no evidence is offered to prove the falsity of eithei statement in particular, it must be 
clear that the two statements are contradictory . 

•Criminal Appeal No 731 of 188.S against the order of F H McLaughlin, Esq , Sessions 
Judge of Pubna and Bogra, dated 11th December 1888 
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The law laid down by the Full Bench in the case of the Empress v. Kassim Klian (I. L. 
R., 7 Cal,, 121) has been altered by the provisions of s. 161 of the Code of Criminal Procedure 
(Act X of 1892), and a witness who makes a false statement to a police officer in reply to a 
question which ho is bound to answer, would be guilty of intentionally giving false evidence. 

When four persons wore accused of having given false evidence in the same proceeding, 
and the Sessions Judge, while professing to try each accused separately, heard the evidence of 
the witnesses only once heldy that this was substantially trying the four prisoners together, 
and was an improper mode of procedure 

This was an appeal against a conviction under a. 193 of the Penal Code. 
The appellant with three other accused were charged with similar offences 
arising out of the same enquiry and were each convicted and sentenced to six 
months’ rigorous imprisonment The offence charged in each case was based 
upon statements made to the police during the enquiry instituted with reference 
to the death of one Abuchi Biswas and another, and contradictory statements 
made when the cases came before the Joint Magistrate tor enquiry . 

At the trial the four accused were, to use the words of the District Judge, 
tried separately, though the evidence of the witnesses was heard only once, and 
’ the Sessions Judge in his judgment stated that this course had been taken to 
prevent any possible allegation of illegality, though he considered that it was 
by no means clear that under s. 239 of the Criminal [906] Procedure Code 
the accused might not have been tried together The nature of the statement 
upon which the conviction was based and sought to be upheld, sufficiently 
appear in the judgment of the High Court No one appeared to argue the case 
on either side. 


The Judgment of the Court (McDoNELL and Field, JJ.) was delivered by 

0eld, J — The appellant Nizam Sheikh was tried upon the following 
charge : “ That you, on or about the 21st of May 1883, at Azugerah, m thanah 
Shazedpore, in the course of the enquiry into the cause of death of Abuchi Bewa 
and Kefat Chokra by the Subordinate Inspector of Shazedpore, stated in 
evidence, ‘ I came to the place of occurrence on hearing the screams of Abuchi 
Bewa T saw Mora, Dlianoo and Pana carrying the dead body of Abuchi towards 
her house,’ and that you, on the 14th day of August 1883, at Serajgunge, 
in the course of a judicial enquiry into the cause of death of Abuchi Bewa and 
Kefat Chokra by ttie Joint Magistrate, stated in evidence, ‘ I did not see 
Mohar, Panulla and Dlianoo dragging Abuchi Bewa on to her bari by night. 
I did not hear that night any one call out ‘ Help • I am killed ’ I did not see 
Mohar and his companiont* jiut Abuchi Bewa's body in the ghar facing east,’ 
one of which statements you either knew or believed to be false, or did not 
believe to be true , and thereby committed an offence punishable under s. 193 
of the Indian Penal Code and within the cognizance of the Courl of Sessions, 
etc.” The prisoner has been convicted upon this alternative charge, and has 
appealed. 


Under the provisions of s. 161 of the Code of Criminal Procedure, a witness 
examined by a police officer making an investigation is bound to answer 


t [Sec. 161 


“Any Police-officer making an investigation under this chapter may examine 
Examination of orally any peri,on supposed to be acquainted with the facts and 

wifnARftP^ hv Police circumstances of the case, and may reduce into writing any 

statement made by the person so examined. 

Such person shall be bound to answer truly all questions relating to such case put to 
him by such officer, other than questions the answers to which would have a tendency to 
expose him to a criminal charge or to a penalty or forfeiture.] 
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truly all questions relating to such case put to him by such officer, other than 
questions the answers to which would have a tendency to expose him to a 
criminal charge, or to a penalty or forfeiture. A witness, therefore, who made 
a false statement to a police officer in reply to a question which he is bound by 
that section to answer would be guilty of intentionally giving false evidence, 
and the law laid down in the Full Bench case of the Empress v. Kassim Khan 
(I L. R. 7 Oal,, 121) must be taken to havo been altered by the Legislature. 

CW73 In order to sustain any conviction for giving false evidence upon 
an alternative charge when no evidence is offered to prove the falsity of either 
statement in particular, it must be clear that the two statements are contradic- 
tory. This is not clear in the present case Tbe statements before the police 
were : — 

(1) I came to the place of occurrence. 

(2) I heard the screams of Abuchi Bewa. 

(3) I saw A, B and C carrying the dead body of Abuchi towards her 

house. 

The statements before the Magistrate were — 

(1) I did not see A, B and C dragging Abuchi Bewa on to her ban by 

night (whether she was alive or dead is not stated). 

(2) 1 did not hear that night any one call out “ Help ’ I am killed ” 

(3) I did not see Mohar and his companions put Abuchi Bewa in the 

ghar facing east. 

It is obvious that no one of the first thiee statements is necessarily con- 
tradictory of any one of the second three statements 

Then there is a further error in the proceedings before the Sessiori'j Judge 
which would, in all probability, have jiroved fatal to the convictionf The 
Sessions Judge says in his judgment. “ By request of accused’s pleader, the 
witnesses have been heard only once, but the four cases," that is, the case of 
Nizam Sheikh and of the three other persons who weie charged with similar 
offences, “ have been tried separately." Plow, if the witnesses were heard 
once only, the four prisoners could have been tried separately, the Sessions 
Judge does not explain, and it is not easy to understand. If the Sessions 
Judge means that four separate records were made up, while the examination 
of the witnesses, which was the substantial portion of the tiial, was conducted 
only once for all four prisoners, this is substantially trying the four prisoners 
together, and that this is an improper mode of procedure has been pointed out 
on more than one occasion [see for example Empicss of India v. Anant Ram 
(I. L. E , 4 All., 293)] We direct that the piisoner Nizam Sheikh be acquitted 
and discharged. This judgment will govern the case of Nathu Sheikh, the case 
of Jatu Sheikh and the case of Ohamu Chowkeedar 

Appeal allowed. 
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[ 408 ] CRIMINAL REFERENCE. 

The 25ih February, 1884. 

Present : 

Mr. Justice Prinsep and Mr. Justice O'Kinealy. 

(In the matter of Gamirullah Sarkar.) 

Gamirullah Sarkar 
ver.sti8 

Abdul Sheikh ‘ 

Magistrate, Jurisdiction oj — Summary trial — Criminal trespass — 

Mischief — Penal Code, s 427 — Code of Criminal 
Procedure (Act X of 1882), s. 260. 

A pei'boii mci\ bo tried suiiimarilv for ciimiiial tiespass and mischief unless there is a 
buna Jide claim of right depriving the Magistrate of lunsdiction Hkal<ur Mahomed v Chunder 
Mohun Sha (21 W R Cr , 38) disapproved 

In this case the accused were sentenced to three months’ rigorous impri- 
sonment by a Bench of Magistrates The Sessions Judge of Rungpore 
transmitted the record to the High Court under s 438 of Act X of 1882, with 
the following report • — 

“ The complaint w.ih one of criiniaal trespass and mischief The accused wore charged 
with dj^troyiug some Lnlai belonging to coinplainaul partly by burning their cattle into it 
and partly by ploughing it up They »et up a claim to the land, which they said the} hold 
under a third party The case was tried suinnianl} and the accused sentenced to three 
months’ rigoious imprisonment The judgment appeal ^ to rest principally on two documents 
referred to in it, which are not evidence against accused at all, the one marked A being a 
copy and not admissible till the original is accounted for, and the one marked B being a decree 
between complainant and a third party The Deputy Magistrate, in liis explanation herewith 
appended, s.i,ys that there wa-i other evidence besides these documeiitb In that case the 
judgment is bad for not lecording the \alid loasous, if there were any, for the conviction, 

“ Besides this, the case, it roomed to mo, is not one which should have been tried sum- 
marily — Shakur Mahomed v Chunder Mohun Sha (21 W R. Cr , 38) and In the mattei of Issur 
Ghundet Mundle (25 W. R. Cr., 66), 1 theiefore recommend that this conviction be quashed, 
and that, if the Court think fit, the case bo sent back to be re-tried by the ordinary procedure.” 

The Distnefc Judge admitted the accused to bail, stating that more than 
half the sentence had then expired. The Deputy Magistrate in the* explanation 
forwarded by him to the Sessions Judge said, with regard to (1) the evidence on 
'which the accused weie convicted, and (2) the summary procedure adopted in 
trying the accused. 

” With regard to (1) I most humbly beg to bubmit that the Bench of Magi.s-[409]trateB 
did not convK^ the accused solely on the strength or the two documents mentioned in the 
Judgment. Independent witnesses were examined from both .sides, and the two documents 
have been mentioned simply as corroborative evidence for believing one set of witnesses 
in preference to tine other. The Bench did not say that Mahabut Ali or the accused were 
bound by the decree of the Civil Court, but as the matter was once adjudicated by the 
Civil Court, no one had a right to disturb the order of the Civil Court. If any party was 

• Criminal Koferenoe No. 16 of 1884, and letter No 77, from the order made bv J. R. ^ 
Hapett, Esq., Sessions Judge of Rungpore, dated the 18th February 1884. 
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aggrieved, his remedy lay in moving the Civil Court and getting its order set aside by the same 
or any superior authority, and not to try himself to make order of the Civil Court inoperative. 
A Cnnunal Court is bound to accept the person put in possession by order of the Civil Court 
as being really in possession of that property. 

“With regard to point (2) I beg to submit that I, have not with me the Weekly 
Reporter, and cannot therefore say what impediment there is in this case being tried 
summarily. When a person has been once put in possession of certain landed property by 
order of the Civil Court, the Bench believed that no private person had any right to dispossess 
him of it, but any person aggrieved by the order might either prefer a claim or bring a regular 
suit for getting the order sot aside Every man’s property would be at the mercy of his rich 
opponent if for every act of aggression he is compelled .to seek the assistance of the Civil 
Court, for which reason the Bench believed that the Criminal Court would be justified in 
interfering in such cases.” 

The Judgment of the Court (Prinsep and O'Kinealy, JJ.) was delivered 
by 

Prinsepi J, — The petitioners have been convicted in a summary trial of 
mischief and criminal trespass. 

The Sessions Judge has submitted the proceedings in order that the con- 
viction and sentence may be quashed. First, because “ the judgment appears 
to rest principally on two documents referred to in it, which are not evidence 
against the accused at all.’' This objection, however, is effectually disposed of 
by the fact that there is ample legal evidence, and therefore, under s. 167 of 
the Evidence Act, we cannot interfere 

The Sessions Judge next relies on the cases of Shaku? Mahomed v. 
Chunder Mohun Sha (21 W. B. Cr., 38) and Issur Chunder Muiidle v. Bohm 
Sheikh (25 W. B. Cr., 65) With regard to the first case, we would refer to 
the case of Sonai Sardar v. Bukhtar Sardar (25 W. B., 46) explaining^t as no 
authority for the proposition quoted, and with regard to the other case, we 
would remark that the present case cannot be regarded as a hono fide claim of 
right depriving the Magistrate of jurisdiction, so that the case quoted is not in 
point. We therefore see no reason to interfere. 


386 



10 Cal. 410 


BALLOPKB LALJD BHAOAT V. 


[410] APPELLATE ftlVIL. 


The 25th January, 1884. 

Present : 

Mr. Justice Maclean and Mr. Justice Norris. 


Ballodeb Lall Bhagat Decree-holder 

verstis 

Anadi Mohapattur and others Judgment-debtors. 


Appeal — Order in execution of decree —Fraiul — Cancellation of sale 
in execution of decree — Ciml Procedwe Code (Act XIV 
of 1882), ss, 2, 244t cL (c) 311 and 588. cl. 16. 


Where it was fehown that a judgment-creditor was himself the purchaser at an execution 
sale, and the amount for which he so purchased the propertv of his judgment-debtor was set 
oi! against the amount due to him under his decree, and where on the application of the 
judgment-debtor the Court passed an order setting aside the sale on the ground of fraud 
practised b> the judgment-creditor on the judgment-debtor in connection with the sale in 
consequence of which fraud the property had been sold at an undervalue, held, that uia«- 
much as the order involved the decision of a que.stion between the parties to the suit relating 
to the execution, discharge, or satisfaction of the decree (the decree having beem satisfied as 
far as the pui chase money bid by the decree-holder wont, and the order cancelling that pro 
tanto satisfaction), though not appealable under the provisions of s 588, cl. 16, was appealable 
as a decree under the proMsions of the Code of Civil Procedure (Act XJV’^ of 1882), s. 2 and 
s. 244, cl. (c). 


This was an appeal from an order setting aside a sale on the ground of fraud 
practised by the judgment-creditor, who was himself the jjurchaser, in agreeing 
with the judgment-debtoj- to give him further time to discharge the debt and 
then bringing on the sale in violation of that agreement. 

The judgment-debtor in his application to the Original Court also applied 
to have the sale set aside under the provisions of s. 311 of the Civil Procedure 
Code (Act Xi V of 1882), on the ground of material irregularities in publishing 
and conducting the sale, but that Court decided that no such irregularity was 
proved to have occurred. The Subordinate Judge, however, held that fraud 
had been practised by the decree- holder, and relying on the decision in Subaft 
Ban V. Srimvassa Ran (I. L. R., 2 Mad., 264) set aside the sale. 


The decree-holder accordingly appealed to the High Court. 

[41 ij ]0[r. Pu(fh, Baboo Hem Ghunder Banerji and Baboo Ntlmadhvh 
Sen appeared on behalf of the appellant. 


Baboo Ohitnder Madhtib Ghose, Baboo Ambica Chum Ohose and Baboo 
Koruna Svniar Mookerjee lor the respondents. ^ 

* Appeal from Original Order No. 271 of 1883, against the order of F. W Wrisht 
Subordinate Judge of Cuttack, dated the 16th May 1883. * ’ 
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The Judgment of the Cqj^rt (Maclean and NorbiSp JJ.), which suffi- 
ciently states the facts for the purpose of this report, was delivered by 

Maclean, J. — This appeal has been made under the following circum- 
stances : — 

The appellant is the judgment-creditor and purchaser at an execution 
sale which was concluded on 31st January 1882 He purchased the property 
for Es. 2,700, and the amount was set off against the amount due under the 
decree. 

The judgment-debtor (respondent) applied to the Court to set aside the 
sale under s. 311 of the Civil Procedure Code on the ground of material irregu- 
larities in publishing or conducting it. He alleged that the requisite notices 
had not been published, and also that the decree-holder, appellant, had agreed 
to give him further time to discharge the debt, and had brought on the sale 
in violation of that agreement. 

The Subordinate Judge decided that no irregularity was proved to have 
occurred, but considering that the decree-holder was proved to have practised 
a fraud upon the debtor in bringing on the sale after agreeing to give further 
time he set aside the sale. He quoted Siibaji Bau v. Snmvassa Eau (I. L. E., 
2 Mad., 264) in support of this course. 

This case shows that there is no specific provision in the Code, and that 
none is required authorizing the Court to set aside a sale under the circum- 
stances stated above. It is, however, authority for another proposition, and 
that is for holding that there is no appeal against such an order. 

It cannot he said that the order setting aside a sale, not made under the 
second paragraph of s, 312, but under the general power of the Court to check 
fraud, is appealable under the provisions of s. 588 (16), but it has been argued 
that the case is well within the terms of s. 244 (c), viz., that there was*a ques- 
[412]tion (1) between the parties to the suit, (2) relating to the execu- 
tion, discharge or satisfaction of the decree. If this contention is correct 
the order setting aside the sale is undoubtedly appealable as being a decree. 
{See s. 2, Civil Procedure Code.) 

On the other hand, it was urged that the question did not relate to the 
execution, discharge, or satisfaction of the decree. Even if it should be held 
that the execution proceedings were closed by the sale, and that the confirm- 
ation or setting aside of the sale did not relate to the execution of the decree, 
a proposition against which Viraraghava Ayyanqar v. VenJcalachaj-yaii (I. L. E., 
5 Mad., 217), is authority, it seems to he difficult to arrive at the conclusion 
that the partial discharge or satisfaction of the decree was not effected by the 
order setting aside the sale. The decree was pro tank) satisfied by the amount 
of the appellant's bid having been set off against the amount due from the 
respondent. The order now appealed against cancelled that pro tanto satisfac- 
tion, and it, therefore, appears to us that this order related both to the execu- 
tion as held in Vtraraghava Ayyangar v. Venkatacharyan (I. L R., 5 Mad., 217) 
and to the satisfaction of the decree. In this view of the case the appeal has 
been properly preferred to this Court. We do not find that the effect of s 244 
on the right of appeal was discussed in the case of Siibaji Bau f Snmvassa 
Bau (I. L. E., 2 Mad., 264) already referred to. We think, however, that the 
case of Luchmeeput Singh v. Szta Nath Dass (I L. R., 8 Cal., 477) quoted hv the 
appellant's counsel supports this view. 

Upon the merits of the case we are unable to agree with the Court below. 
Apart from the question whether an agreement between the parties not 
brought to the notice of the Court can be recognized in the face of the provi- 
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sions of s. 257 {a^ of the Code, we are obliged^to hold that the evidence does 
not establish any agreement at alL At most it gives rise to a suspicion th^ 
there were a sort of promise on the part of the appellant that if he paid a certain 
sum of money which was not paid to him he would not press on the sale. On 
the other hand, there is no evidence as to when this promise was made, and as 
we find that the sale commenced on the 2l8t January 1882, and was continued 
M18] almost daily till its conclusion on the 31st idem, there would seem to 
have been no curtailment of the four days said to have been the period for 
which appellant agreed to wait for the promised payment. 

We must, therefore, reluctantly say that no irregularity having been 
found to have taken place, a finding not impugned in appeal, the lower Court’s 
order setting aside the sale is not justified by the evidence. We accordingly 
decree this appeal with costs. The sale must be confirmed 

Appeal allowed.' 
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APPELLATE CIVIL 


The 8ih February^ 1684 
Present 

Mr. Justice Prinsep and Mr Justice O’Kinbaly 


Surbomongala Dassi Plaintiff 

versus 

Shashibhooshun Biswas Defendant. i 


Probate — Appbcatum for probate — Caveat -‘Mortqaqee — 

Attaching creditoo- -Fraud. 

A mortgaged certain property to B, who obtained a decree on his mortgage on the 00th 
of August IBS 1 Tn execution of this decree R, on the 5th of September 1881, attached the 
mortgaged property and obtained an order for sale On the 14th of September 1881 , the 
wife of the mortgagor applied for probate of the will of one Thakomom Dassi, the mother of 


Sec. 267A. — Every agreement to give time for the satisfaction of a judgment-debt shall 
be void unless it is made for consideration and with the sanction 
of the Court which pa.«ised the decree, and such Court deems 
the consideration to be under the circumstances reasonable, 
the satisfaction of a judgment-debt, which provides for the 
payment, directly or indirectly, of any sum in exesoss of the sum 
due or to accrue due under the dficree, shall be void unless it is 
made with the like sanction 
Any sum paid in contravention of the provisions of this section shall be applied to the 
satisfaction of the judgment- debt ; and the surplus, if any, shall be recoverable by the judg- 
ment-debtor.] 

t Ap^sl from Original Decree No 59 of 1882, against the decree of W. Maepherson 
Esq, Jud^ of 24-F6rgunnah6, dated the 81st December 1881. 


Agreement to give time 
to judgment-debtor. 

Every agreement for 

Agreement for satisfac- 
tion of judgment-debt. 
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the mortgagor, who had died on the I6t]f of May 1881. The testatrix, by her will, left all 
her property to the mortgagor’s wife. The mortgaged propcjrty was included in the property 
dealt with by the will. B, the mortgagee, entered a caveat against the grant of probate, 
alleging that the will was a forgery, got up by the mortgagor for the purpose of saving the 
mortgaged property from being sold in execution of a decree against himself 
Ileld^ that B was entitled to enter a caveat. 

This was an application for probate which was made in the Court of the 
Judge of the District of the 24-l^ergunnahs on the I4th of September 1881 by 
Surbomongala Dassi. The applicant stated that she was the wife of one 
Bhagabati Ciiurn Nag, who was the son of Thakomoni Dassi , that Thakomoni 
Dassi died on the 16th of May 1881, having prevfbusly, on the 12th of May 
1881, made and published her last will and testament, whereof she appointed 
the applicant sole legatee and executrix It was of this will that Surbomon- 
gala Dassi applied foi jirohate, A general citation was issued on this 

application, and on tlie 2nd of November 1881 a caveat was put in by Shashi- 
bhooshun Biswas of Kidderpore The case was then set down as a conten- 
tious cause, and Sha^Jiibhoosliim Biswas tiled a written statement 

In that written statement he alleged that tlie projjerty purported to be 
disposed of by the alleged will of Thakomoni Dassi had been the property of 
her husliand Tarinv Chum Nag, who died on the 6th of Julv 1871 intestate, 
leaving him sui viving his widow, tlie said Thakomoni Dassi, and an only son 
named Bhagabati Churn Nag , tliat in 1873, 1874 and 1876, Bliagabati Churn 
Nag had mortgaged poitions of tlie propc^rtv to different parsons, by registered 
mortgage deeds, in which he (Bhagabati Churn Nag) had declared that the 
property was his, and tliat ho had inherited it from his father, the said Tariny 
Churn Nag , that on the 24th of January 1877, ho mortgaged the whole pro- 
perty to one Mu'tuniov Mookerice, who on the 16th of Julv 1880 assign^id his 
mortgage to the caveaio) Hhashihhooshiin Biswas for valuable consideration , 
that on the 4th of January 1881, the caveator instituted a suit on his mort- 
gage, and obtained a decree on the 20th of August 1881 , that in execution of 
this decree the moitgagod property was attaclied on the 5th of September 
1881, and a notice of sale was served on Bhagabati Churn Nag on the 16th 
of September 1881 The written statement went on to suhiint that the pro- 
perty purported to he dealt with by the alleged will of Thakomoni Dassi was 
in reality the property of Bhagabati Churn Nag , that the alleged will of Thako- 
moni Dassi was a forgeiy set up by Bhagabati for the purpose of preventing 
the mortgaged ijrojierty Irom being sold in execution of a decree against him- 
self , and that the caveator was entitled to oppose tlie grant of probate applied for. 

The Judge found on the evidence that the will was not proved, and he 
dismissed the application for probate with costs The applicant appealed to 
the High Court on the facts, and also on the ground that “ the Court below 
has erred in law in allowing the attaching creditor of Bhagabati to enter a 
caveat and oppose the granting of probate.” 

Mr. Evans and Baboo Biprodoss Mookerjee for the Appellant. 

Baboo Syeenath Doss for the Respondent. 

[415] The Judgment of the Court (PrIx^^sep and O’Kinealy, JJ.) was 
delivered by 

Prinsep, J, — In this case Surbomongala Dassi, wife of Bhagabati Churn 
Nag, applied for probate of the will of one Thakomoni Dassi, dated tlie 12th 
of May 1881. A caveat was entered by Shashibhooshun Biswas, who objected 
that the property included in the will really belonged to Bhagabati Churn Nag, 
his judgment-debtor, and that the will was set up by his judgment-debtor, 
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through his wife Surbomongala Dassi, in order to save the mortgaged property 
which had been attached, from being sold in execution of the decree. In 
other words, Shashibhooshun Biswas declared that Bhagabati Churn Nag, in 
order to defraud him, one of his creditors, had set up a false will and had 
drafted it in such a manner as to pass the property to his wife. The question 
that we have to decide is, whether under these circumstances Shashibhooshun 
Biswas can be allowed to object to probate being granted or not. In the case 
of hobeen Chunder Silv Bhoho Soondenj Dabee (I. L. R., 6 Cal., 460), which 
is the last decided case in this Court touching upon the point now before us, a 
Division Bench, following the case of Cmanath Mookhopadhya v. Ntlmoney Sing 
(I. L, R., 6 CaL, 429) decided that an attaching creditor was entitled to oppose 
the grant of probate of a will, which had the effect of i)a93ing a property which 
should otherwise come to the heir. The case of Umanath Mookhopadhya v. 
Nilmoney Sinq (I. L. R , 6 Cal , 429) was taken up to the Privy Council (L. B. 10 
I. A., 80’ I. L. E., 10 CaL, "19), and although their Lordships refrained from 
coming to any final decision as to the right of an attaching creditor to apply 
for the revocation of a probate, they expressed themselves thus : “ Assuming 

that a purchaser (from an heir) can oppose the grant of a probate, or apply to 
have it revoked (which their Lordships do not decide), they entertain grave 
doubts whether an attaching creditor can do so, at least in a case which is not 
founded on the ground that the probate has been obtained in fraud of creditors. 
But as, after hearing tlie appellant’s counsel upon the question of the execution 
of the will, their Lordshijis did not consider it necessary to hear the [««] 
counsel for the respondents, the question whether the Baja could apply for the 
revocation of tiie probate has not been argued before them, and therefore they 
give no final opinion upon it,” 

it therefore appears from the opinion expressed by thoir Lordships in the 
Privy Council that no attaching creditor can seek to revoke the probate of a 
will, or oppose the grant of probate unless he puts his case upon the ground 
that the will set up was in fraud of creditors We think that the ground set 
forth in the application made by the objector in this case amounts to a 
statement that the will set up by the wife of the judgment-debtor is a forgery 
and a fraud upon the mortgagee. Under such circumstances, we are of opinion 
that the attaching creditor is entitled to oppose the grant of probate. Were 
we to come to any other decision the result would be that, although the 
attaching creditor would be in a position to contest the demand of any other 
person claiming the attached property, he would not be able to dispute any 
title derived under a will. 

In regard to the merits of the case, we concur in the opinion expressed by 
the lower Court that the will is not proved to have been executed by the 
alleged testator, and we therefore dismiss the appeal with costs. 

Appeal dismissed. 


NOTES 

[ See Notes to 10 Cal., 19.] 
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[10 Gai: 416] 

APPELLATE CIVIL. 

The 14th February, 1884, 

Present 

Mr Justice McDonell and Mr. Justice Fiisld. 

Biswa Sonan Chunder Gossyamy Judgment-debtor 

versus 

Binanda Chunder Dibingar Adhikar Gossyamy. ! Decree-holder,"' 

Lumtation — Civil Procedure Code, ss lOH, 2W and 047 — Application 
for execution of decree — Practice of striking off 
execution proceedings — Procedure. 

A decree was obtained on the JOth July lb5H and applications to execute it were made in 
June 1862 and January 1800 The last aiiphcation prior to the coming into operation of the 
Civil Procedure Code of 1877 was on the 10th January 1870 This proceeding was struck 
off. The decree-holder on the 18th June 1879 again applied for execution , the decree was 
transferred [4171 to iS for execution, whereon objection that it was more than twelve years old 
and therefore barred by s. 280 of Act X of 1877, the execution proceedings wore again struck 
off on the 17th January 1880. Thi« order was appealed against, and eventually on the 25th 
April 1881 the application was re-admittod In June 1881 an application was made to the 
S Court for transfer of the case for execution to D, which was granted and the case transferred, 
but no sti-ps having been taken bv the dociee-holdor m the D Court, it was struck off by that 
Court on the 19th August 1881 On tho 4th Maich 1882 (tbo judgment-debtor having died 
meanwhile) an application was made to the I) Coiirt to restore the proceeding^ for 
execution against his rep resell tat ivo Notices wore issued, and the 2nd June was even tu all j 
fixed for the hearing On that d*n no one was piesent on bohall of the decree-holder (whose 
pleader had died in the meantime) And .the case was again struck off On the 11th 
July 1882 application was made to restore the proceedings, notices weie ishuod, and a day 
fixed for hearing, and after numerous adjournments the objections of the judgment-debtor 
were overruled on the 5th March 1883 and execution of the deciee grxnted. On appeal the 
Judge found that the execution proceedings had been coniiniuous thioughout, and that there 
had been no unreasonable delay in tho prosecution of the execution proceedings. Held that 
execution of the decree was not barred by s 230 of the Code of Civil Procedure. 

Tho rights of the parties to execution proceedings aie not affected in any way by the case 
being “ struck off ” by the Court, thcic being no provision in tho Civil Procedure Code for 
such a course Baiodo Soondaii Debia v Feigiisson (11 C L R , 17) followed The only- 
proper mode of dealing with a case, whether a regular suit oi a miscellaneous proceeding, 
when the parties do not appear, is to dismiss it A case so dismissed can be restored on 
application under s 108, which is by s 647 applicable as well to execution proceedings as to 
suits and appeals 

The facts of this case are stated as follows in the judgment appealed from ; — 

“ The date of the decree is the 10th July 1858 : it has several ^mes been 
executed, but never fully. 

“ The last occasion on which the execution was taken out, prior fco the 
coming into force of Act X of 1877, was in 1876. 

* Appeal from Appellate Order No, 340 of 1883, against the order of C. J. Lyall, Esq., 
Offg. Judge of Assam Valley Districts, dated the 27th July 1833, affirming the order of 
H. C. Williams, Esq., tho Subordinate Judge of Durrnng, dated the 5th March 1883. 
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“ On the 13th June 1879 the decree-holder filed an application before the 
Subordinate Judge of Tezpur in which he stated that the judgment-debtor 
having concealed his property, the application for execution made in 1876 had 
been struck off ; that the decree- holder had now discovered that the judgment- 
debtor had taken some property to his house , and that execution againt this 
property was desired. Notice was accordingly issued to the judgment-debtor. 
The execution proceedings were then transferred to the Court of the Sub- 
ordinate Judge of Sibsagar. An objection was there taken [ 418 ] by the 
judgment -debtor that the decree was barred as more than twelve years old by 
the provisions of s. 230 of Act X of 1877. This objection was allowed by the 
Subordinate Judge and the execution case struck off on she 17th January 1880. 

“ This order was appealed against, and eventually on the 25tli April 1881 
the District Judge re-admitted the application under the last clause of s. 230 
of the Code. 

“In jiuTsuance of the Judge’s decision a petition was in June 1881 (date 
in montli not stated) presented to the Subordinate Judge of Sibsagar, asking 
that the case might be re-adnntted and the decree transferred for execution 
to tlie Subordinate Judge of Dunung On the 13th July 1881 the Sibsagar 
Court wrote a jiroceeding transmitting the decree foi execution to Durrung, 
On the 29th July 1881 the Subordinate Judge ot Durrung recorded the 
following order on the pioceoding received from Sibsagar ‘ Register and give 
7 days’ grace to decree- liolder to take the necessary steps.” On the 19th 
August the case was struck off the decree-holder having failed to take the 
necessary steps. 

“ On the 4th Marcli 1882 (the judgment-debtor having meanwhile died) 
the decree-holder filed an application before the Durrung Subordinate Judge, 
askigg that the case which had been struck oft and sent to the record-room 
might be brought again on tlie file . that notice might be sent to the judgment- 
debtor’s son who was his heii’ ; and that the property specified in the applica- 
tion might be attached and sold. On the 1st April 1882, it was ordered tliat 
notice should issue to the judgment-debtor under s 248, Civil Procedure Code, 
to show cause wiry the decree should not be executed against him. The 
judgment- debtor ijaving filed objections, it was ordered on the Ist May that 
the 18th May should be fixed for hearing the suit. On the 18th May the 
Deputy Coinmisbioiier being absent, the case was postponed till the 2nd Juno. 
On the 2nd June 1882, the following order was passed ‘ No one is piesent on 
behalf of the decree-holder whose pleadei has died The case will be struck 
off.’ 

“ A petition dated 16th June (hut appaiently not presented till 11th July) 
was then filed by the decree-holder before the Subordinate Judge, asking that 
the decree might he re- admitted. 

“On the 11th July 1882 it was ordered that this should be brought up 

with the previous papers. 

“ On the 22nd July it was ordered that notice should be issued on the heirs 
ot the judgment-debtor under s. 248 to show cause, the 22nd August being fixed 
for hearing. 

" On the 22nd August the ‘ pleader for the opposite party being sick, case 
adjourned till to-morrow ’ 

‘ On 23rd August the ease was again adjourned till 28th August. 

“ On 28th August, at the request of the decree-holder’s pleaders, the case 
i:4i93 was adjourned till 6th September 1882, to see what execution of decree 
cases took place previous to 1879. 
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** On 6th September, ‘ no time , case postponed to 8th.’ 

“ On 8th September three witnesses examined on behalf of decree-holder, 
and summons ordered to issue to objectors (that is, judgment-debtor’s) 
witnesses to appear on 4th October next. 

4th October, ‘ case postponed to first open day after Doorga Pooja 
holidays.’ 

“ Nothing seems to have taken place on the day fixed 

“ 3rd February, 1883, ‘ at request of judgment-debtor, case adjourned till 
pleader returns ’ 

“ 5th March 1883, objection raised dismissed, decree-holder to furnish 
list of property he desired to be attached by 14th.” 

From this order an appeal was preferred to the Judge on the following 
grounds . — (1) that the decree is haired from execution under s 230 of 
Act XIV of 1882 , (2) no steps liaving been taken to execute the decree between 
the 30tli June 1862 and 10th January 1866 and between the 10th January 
1876 and the 11th July 1879, the decree cannot be executed , (3) the appellant 
having received no assets from the judgment-debtor the decree cannot be 
executed against him , (4) tlie decree-holder has been satisfied already and 
what 18 claimed as due is interest upon interest. 

In his judgment the Judge stated as to these grounds . — 

“ As regards the first ground it is urged tliat s. 230 of the Civil Procedure 
Code gives, in the case of decrees more than twelve years old, only the right 
to one application for execution to be made ‘ within three years after the 
passing of the Code , the Code received the Governor-General’s assent on 
the 30th of Maich 1877 and came into force on the Ist October 1877 , taking 
the latter (as lias been held to be the proper interpretation) as th|^ date of 
passing, it IS said that after the 1st October 1880 it was no longer possible to 
take proceedings for execution of the deciee granting that the proceedings 
instituted on the 13th June 1879 wore within time , these proceedings 
terminated with the order striking oft the case on the 19th August 1881 , the 
renewed application fo»* execution presented on the 4th March 1882 was 
inadmissible, and it, too, was brought to an end by the order striking off the 
case on the 2nd June 1882 , the present is the third application since the 
passing ot the Act X of 1877 and is barred by limitation. 

“ In support of this contention 1 am referred to the rulings of the High 
Court in Afrannihsa Cluncdhniniv, HheraJiitollaChoiudhry (9 C. L K., 321) and 
Sreenath Goohoo v. 1 usuf Khan (9 C. L. R.., 335). In the former of these cases 
an application was made for execution within the three years, and granted, but 
erroneously [420] (as the High Couit held) struck off on an untenable ground 
by the Judge. A second application was made and rejected under s. 230. 
The Court held that the deci ee-holder could not obtain lelief on appeal against 
the second order, because his proper course was to have appealed against the 
first order. In the second of these cases an application to execute was made 
within time, and subsequently^ a second application was put in, asking that the 
properties specified in the first application might be released frem attachment 
and certain other properties specified in the form attached in their stead. It 
was held that the latter was a second application and barred by the section 
referred to1 

“ On the other hand it is argued for the respondent that the orders of 
the 19th August 1881 and 2nd June 1882, striking the execution proceedings 
off the file, do not operate to terminate those proceedings, and that the 
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^ proceedings consequent; on the application of the 13th June 1879 must be 
regarded as continuous down to the present date In support of this contention 
the following cases are quoted . — 

“ Pudo Monee Dassee v. Boy Mothooranath Chowdhry (12 B. L. R., 411 ; 
20 W. R., 133) , Soonder Singh Buhooria Alum Boshu Koer (24 W. R., 36) ; 
Panaul Hug v. Kisheti Mun Dabee (9 C, L R., 297) , Baiada Sundari Dabea v. 
Fergusson (11 C L R , 17) The first two of these rulings (the first of which is 
of the Privy Council) clearly lay down that no inflexible rule can be asserted 
regarding the effect of an order striking off an execution case, ‘ but that the 
question must be determined by the facts and circumstances of each case.’ In 
the fourth and most recent of the cases the Court expressed itself as follows * — 
We wish to observe thS.t it cannot be too widely known that when 
execution proceedings are struck off on the mere motion of the presiding 
judicial officer, the rights of the parties to those proceedings are not in any 
way affected. The striking off is not in accordance with any provision in the 
Code of Civil Procedure. It is done merelv for the convenience of the Court, 
and with a view to dimmish the number of cases which might otherwise 
appear to have been pending in their Court for a long time. When the striking 
oft' takes place upon the application of the paities, or after their failure to 
appear wdien they have received due notice to appear, their rights may be 
affected by the striking off’, hut whether tliey are so or not would depend upon 
the circumstances of each case ’ 

“ Applying the pi’inciples just stated to the present case, I find that the 
striking off the execution iiroceedings on the 19th August 1881 was not a 
termination of them It is to be borne in mind that the case had been trans- 
ferred from one district to another, and that a reasonable time ought to 
have been given to the decree- holder to prosecute tliem in the new’ Court It 
appears, however, that the proceedings only reached the Dunung Court on 
the 29th tHuly, and that thev were struck off for default of [421] prosecution 
twenty-one days later, without, as appears from the recoid, any notice having 
been given to the decree-holder 

“ The next question that arises is, whether, granting that the order of the 
19th August 1881 did not of itself operate to bring the proceedings to an end, 
the failure of the decree-holder to take any further steps for six months after- 
wards (until the 1th March 1882) implied abandonment of the proceedings. 
Here the point is more doubtful, and the facts are not very fully disclosed on 
the record or by the pleaders But it is admitted that in this interval the 
original judgment-debtor died, and that of itself is reasonable ground for 
admitting a certain amount of delay in further prosecuting the case. I think on 
the whole that the interval does not of itself prejudice the right the 
decree-holder to continue the proceedings 

“ The next question is, whether the order of the 2nd Juno 1882 was a 
termination of the proceedings. I am clearly of opinion that it was not. The 
Deputy Commissioner had been absent on the IBth May, the date fixed for 
hearing, and the 2nd June was fixed only in the usual manner by notice in 
Court for the information of the pleaders engaged The decree-holder’s pleader 
had died between the two dates, only a fortnight apart, and on the 2nd June 
no one appeareS. Granting that the case was not extinct as a result of the 
previous proceedings, I think that it was decidedly not brought to an end by 
the order of the 2nci June. Subsequent to this order no unreasonable delay 
occurred in prosecuting it, the next petition having been verified on the 16th 
June, and (apparently) prosecuted on the 11th July Subsequent to that date 
nothing occurred to impose any check on the progress of the ease. On the 
first ground of appeal, therefore, I find for the respondents. 
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“ As regards the second ground, I have already said that the matter was 
not fully argued, but it appears to me that it is now too late to urge the Limi- 
tation Act in respect of periods prior to the admission of the application for 
execution of the 13th June 1879. 1 may refer to the decision of the Privy 
Council in Mangul Pershad Dichtt v Gnja Kant Lahiri (I L. B., 8 Cal., 51 , 
L. Er., 8 I. A., 123) as apparently conclusive on the matter. 

“ The third and fourth grounds of appeal were not placed before the Court, 
and in the absence of any argument in support of them, the respondent is 
entitled to a decision in liis favour in regard to them. 

The appeal is dismissed and the order of the lower Court confirmed.” 

Baboo Bhoobun for tlie Appellant 

Baboo J uaodanundun Poramanick for the Respondent. 

The Judgment of the Couit (McBonell and Field, JJ.) was 
delivered by 

Field, J • — The facts of this case are fully set out in the 3udg-[<223ment 
of the learned Judge in tlie Court below, and it is not necessary for us to 
recapitulate them The Judge refers to the following passage in the judgment 
of White, J., in Barada Snndan Dahca v Feiatisson (11 C.L.R , 17) “ We wish 
to observe that it cannot he too widely known that when execution proceedings 
are struck off on the mere motion of the presiding judicial officer, the rights of 
the parties to those proceedings are not in any way affected. The striking off 
is not in accordance with any provision in the Code of Civil Procedure. It is 
done merely for the convenience of tiie Court, and with a view to diminish 
the number of cases which might otherwise appeal to have been pending in 
their Court for a long time, Wlien the staking off’ takes place upon the 
application of the parties or, after their failure to appear, when they have 
received due notice to appear, their rights may be affected by the striding off, 
but whether they are so or not would depend upon the circumstances of each 
case.” It has been pressed upon us that the result of the application of this 
principle will be that decree- holders will manage to avoid altogether the 
provisions of the Limitation Act as to the execution of decrees We are wholly 
unable to accede to this argument, and we desiieto say that we concur in the 
view expressed in the passage which 1 have just quoted. If Mofussal Courts 
would follow the provisions of the Circular Orders laid down for their guidance, 
and post in their Court-houses a list of cases ready for hearing, specifying 
the date on which those cases are to be heard, parties would have no just 
ground of complaint if their cases, being taken up on the dates so specified, 
were disrifissed in default of their appearance It would be very desirable 
that Courts in the Mofussal should abandon the practice of “ striking cases 
off'.” There is no provision in the Code of Civil Procedure for striking off a 
case. The only proper mode of dealing with a case, whether a regular suit 
or a miscellaneous proceeding, wdien the parties do not appear, is to dismiss 
it. When a case is dismissed m consequence of the parties not appearing, an 
application may be made to the Court under the provisions of s. 108. This 
section applies to regular suits, but under the provisions of s 647 it is 
equally applicable to all proceedings other than suits and appeals It is 
CM8] therefore applicable to execution proceedings When an execution pro- 
ceeding therefore is dismissed in default of appearance of the decree-holder, he 
can within the time allowed by the law of limitation present an application 
under s. 108 asking that tlie order of dismissal be set aside, and that a day be 
appointed to proceed with the case. This application must of course set forth 
such matter as is specified in the section, and the grounds upon which it is 
made. If the Court of First Instance, having improperly set aside its order 
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dismissing a suit or other proceeding, appoints a day for taking further steps in 
the matter of such suit or proceeding, there may be an appeal. The parties 
have thus full opportunity of litigating the question, whether an execution 
proceeding has been properly dismissed in consequence of the decree-holder not 
appearing at any stage at which such appearance may be necessary. 

Now, let us apply these principles to the present case. The Judge has 
found that the execution was one continuous execution, and that the orders 
made upon the applications of the 4th March 1882 and 11th July 1882 merely 
restored the original execution proceedings to the file, and that, therefore, 
the original execution proceedings weio being continued. If after the 
execution j^roceedings were struck off on the 19tli August J881, or on the 2nd 
June 1882, a proper application under the provisions of s 108 of the Code had 
not been made, the judgment- debtoi might have objected in the first Court, 
and might have followed out his objection by preferring an appeal. 

No such course was taken, and neither m the lower Appellate Court nor 
on the grounds of appeal now before us lias it been urged that the Court of 
First Instance did not projierly exercise its jurisdiction under s, 108 of the Code 
in restoring the execution piooeedings to the file by its order in the petition of 
4th March 1882, or by its subsequent order in the petition of the 11th July 
1882. This being so, the only question vvhicli vve have to considei is, whether 
the Judge in the Court below, having found that there lias been one continuous 
execution proceeding throughout, wc can 8a> that tlie application of the 11th 
July 1882 is haried bv s 230 of tiie Code of Civil Procedure We think wo 
cannot say that it was so baned Then the Judge having [424j found that 
there has been one continuous execution, no ground has been shown to us upon 
which we can question his finding upon this matter, which is a matter of fact. 
The ajj^ieal must, therefore, be dismissed with costs. 

Appeal (UsjniHsed. 


NOTES 

[WHETHER SECTION 108 (Or. 9, RULE 13 OF THE C P C OF 1908) IS MADE 
APPLICABLE BY SECTION 647 (S 141 OF THE CODE OF 1908) TO EXECUTION 
PROCEEDINGS :~ 

Under the Code of 1882 it was held by the High Courts of Allahabad (7 All., 359 10 All., 
71 . 12 All , 179 ; 12 All , 892) and Bomba} (6 Bom . (5B1) that tho section applied to appli- 
cation to execute decrees but on the other hand, the High Court of Calcutta held that it did 
not apply (18 Cal , 035 but see 10 Cal . 416j So an explanation was added to the section 
by Act 6 of 1892 upholding tlio Calcutta view and superseding those of Uombav and 
Allahabad Meanwhile, tho Pnv) Council in 12 All , 179 adopted the Calcutta ^ow. So in 
the Code of 1908 the explanation was omitted, the Privy Council judgment being enough 
to ser ve the purpose. Thus undei the C P C 1908. Order 9, Rule 13 is not applicable to 
execution applications, See, 18 Bom. 429. But such dismissal is no bar to a fresh appli- 
ation, 18 Mad. 131 

Striking ojf executioti Proceedings ' its effect . — The rights of the parties to execution 
proceedings are not affected in any way by the case being struck off, there being no pro- 
vis'ori m the Civil Procedure Code for such a course, 10 Cal. 416 : See also 16 Bom. 294 ; 3 
M. L J 298 and 21 Mad 261 where their Lordships held that the striking off tho Munsiff’s 
file meant no more than he (the Munsiff) ceased to show it as pending in his statistical 
returns, but tfie petition not having been dismissed or ortherwiso legally disposed of must 
be regarged. as still pending (following the reasoning of MUTTUSAMI AYYAR J. in Appeal 
against Appellate Order No. 34 of 1092 unreported) 

If under the Code of 1908, sec. 141 does not include execution proceedings, it is doubtful 
whether an execution application can be dismissed under 0 9, rule 8, on the ground of 
absence of parties though it may do so under its inherent power, 15 All. 84. Compare 10 
Cal. 416] 
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[ 10 Cal. 424 ] 

APPELLATE CIVIL. 


The 19th February, 18S1 
Present 

Mr. Justice McDonell and Mr. Justice Field. 




Bamasundan Dassi Plaintiff 

versus 

m 

Krishna Chandra Dhur and otliers Defendants 

Ttegistration Act, 1877, s. 60 — Rcqisiaicd ami Uiiregi sirred documents— 
Pnonty — Notice of %)noi sale. 

Qiicere. — Whether th(j of a second regKtt^rod puith.i«er with notice of a prior sale is 
an exwption to the rule laid do\sJi in the Eiill Bench ease of Nntmn Chnnder ClLuckerbutiy v 
Daiaram Roy (I L R., 8. Cal., 507) The Court held that it was not necessary to decide 
the question in the present ea^e iinismuch a*- the facts of the case did not justify them in 
finding that the purchaser had ‘iiuli notice. 

The plaintiff purchased from Ham Coomar alias 8hih Natli Son, the fourth 
defendant, a 5-gunda share of taluk Mohun by a registered /a, dated 
the 22nd Bhadro 1285 (6th Sejiternhei 1868), for a consideration of Hs 100. 
The plaintiff thereafter applied undei Bengal Act VI I of 1876 for registration 
of his name in respect of the above shate, but was opposed by the first, second 
and third defendants, who alleged that they had puicliased the same property 
(among others) from the fourth defendant by an uniegistered Jcohala, dated 4th 
Srabun 1276 (I6th July 1869), and claimed to have their names registered in 
respect of the 5-guiida share The Collector accordinglv rejected the plaintiff's 
application for registration of her name, and registered the share in the names 
of the first, second and third defendants, who, as the plaintiff alleged, had, in 
collusion with the fourth defendant, opposed her in entering in possession of 
the disputed sliare. 

[423] The plaintiff therefore brought this suit to set aside the defendants' 
Jcohala, for possession, and foi registration of her name after reversal of the 
Collector's order registering the names of the defendants The plaintiff alleged 
that the fourth defendant was a minor at tlie time of the alleged' sale to the 
other def^pdants, and that the sale was therefore invalid , and that tliis Jcohala 
being unregistered could not have any effect as against hers which was 
registered. 

The defendants alleged that the price of the land covered by their deed was 
less than Rs 100, and therefore there was no necessity tor registering it , that 
the fourth defendant was not a minor at the time of sale, hut that he and his 
mother had sold the property to pay the debts of the fourth defendant’s father, 
one Sumbhoo Natli Sircar. 

The Munaiff found that the fourth defendant was a niinoi the date ol 
the sale to the defendants ; hut that the sale was valid, having been made by 
his mother as guardian of tlie fourtli defendant, in order to pav his iather's 
debts. He also came to the conclusion that the plaintiff had purchased with 
notice of the defendants’ purchase and possession, and that the defendants 

* Appeal from Appellate Decree No. 1208 of 1882, against the decree of T Kukwood, 
Esq., Judge of Mymensingh, dated the 24th of April J882, aflinuiug the decree of Baboo 
Bepm Chandra Roy, Additional Munsiff ol Nelrokona, dated the 4tb of April 18H]. 
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having been in possession under their purchase, and ever since the date of it, 
the i^laintiff’s deed of sale, though registered, could not prevail against the 
defendants’ unregistered deed. 

The Judge on appeal held that the sale by the fourth defendant to the 
other defendants was valid, although he was a minor at the time, inasmuch as 
it was not void because so made, bub only voidable, and his subsequent con- 
duct on obtaining majority had ratified it, and that from the possession by the 
defendants it was to be presumed that the plaintiff had notice of their purchase. 

He therefore dismissed the appeal The plaintiff appealed to the High 
Court. 

Baboo Jogesh Chmuler Bbij for the Appellant. 

Baboo Han Mohun Chakravati for the Respondents, 

The Judgment of the Court (]\Tf^DoNELL and Field, JJ.) was delivered by 

Field, J. — In this case the i)laintiff is purchaser under a [426] registered 
conveyance from defendant No 4. Defendants 1, 2 and 3 are purchasers under 
an unregistered conveyance from the same person The Judge in the Court 
below has decided that the title of defendants 1, 2 and .3 ought to prevail 
against that of the phiintiff’. The Judge says in his judgment. " The Munsiff 
is wrong in finding, that now since the Act of 1877, registered documents of 
which the registration is compulsoiy, have no priority over unregistered docu- 
ments executed before 1877, of which the registiation was optional. Under 
the present Act no document executed after tlie passing ot the Registration 
Act of 1864, il unregistered, and the registration was optional, can take effect 
against a later registered document But the purchase under the later regis- 
tered document cannot prevail against the former unregistered purchaser, if it 
is shown (1st) that the earlier bill of sale was a legal conveyance, and (2nd) 
that it was accompanied bv deliveiy of possession Such delivery of posses- 
sion divests the vendor of all title and retention of possession by a prior pur- 
chaser over a long period, and makes it proper to presume that the second 
purchaser had notice. This must be taken to be an incorrect statement of 
the law' since the decision of the Full Bench in the case of Narain Chujider 
Chucherhiitty v Datarain Boy (I. L R , 8 Cal , 597) The Judge then proceeds : 

“ In this case undoubtedly possession was in 1276 (1869) transferred to the 
first purchasers, defendants Nos. 1, 2, 3, who continued in peaceable and evi- 
dent possession for nine years prior to the second sale, and for eleven years 
prior to the bringing of this suit The plaintiff is a relative of defendant No. 4, 
and lives m a ban adjoining his , she is a woman, but a married woman, 
and her husband is a clerk m this office, and a man of some degree of educa- 
tion and intelligence ; clearly then it must he presumed that jfiaintiff had 
notice of the former sale.” The Judge accordingly bases his judgment on the 
ground that the registered purchaser had notice. This raises the question 
whether the case of a second registered purchaser having notice of a prior 
unregistered sale is an exception to the rule laid dowrn in the Full Bench case — 
Narain Chnnder Chneherbutty v. DataramEoy (I. L. R , 8 Cal., 597). This is 
[427] a point which can scarcely be said to have been settled by the decisions 
of this Court In the case of Fuzluddin Khan v. Fakir Mahomed Khan 
(1. L. R., 5 Cal., 336) the Chief Justice says (p 342) : “ If, indeed, it could 
be shown that the subsequent purchaser under the registered instrument had 
notice of the coveyance by the prior unregistered deed, then the equitable 
doctrine which obtains in like cases in England,* and which is explained in 
the case of Le Neve v. Le Neve (3 Atk., 646 ; 2 Wh. & Tudor L. C., 34) might 
prevent the registered purchaser from asserting his rights against the unregis- 
tered under s. 50.” Clearly in this passage the learned Chief Justice does not 

* Sic in Original. 
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decide the point. In the judgment of Mr. Justice PONTIFEX, at page 350, the 
question whether the plaintiff had sufficient notice was considered and decided 
in the negative It may then be said that the question of notice was considered 
by one learned Judge to have arisen in that case. In the case of Dim Nath 
Ohose V, Aluck Mom Dahce (I. L R., 7 Cal , 753) Mr Justice Prinsep bases 
his decision upon the fact that the second and registered purchaser presumably 
had notice of the title of the first puichaser My judgment in that case 
proceeded upon other grounds. In the Full Bench decision in Narain Chunder 
Chucherbutty v. Dataram Boy (1 L B , 8 Cal , 597), Mr. Justice PONTIFEX 
adverts to the question of notice, but inasmuch as the question of notice or no 
notice did not directly arise in that case, any obs’ervation made upon this point 
must be regarded as an '"obiter dictmn” We observe that the Madras High 
Court in two cases — Nallappa Gomidan v Ihnm Sahib (I. L. E., 5 Mad., 73) 
and Kondayya v. Gurriivappa (I. L. E. 5 Mad., 139) — have decided that the 
question of notice is immaterial, regard being had to the express provisions of 
the Registration Act. Now, if we liad to decide the question whether the case 
of a second registered purchaser having notice is an exception to the law laid 
down in the Full Bench case, we might, perlnips, think it I'ight under the 
circumstances to refer this question to a Full Bench, but we think tliat m the 
present case tlie question does not really arise. The Judge says in his judgment, 
“ The plaintiff is a relative [ 428 ] of defendant No. 4, and lives in a ban 
adjoining his , she is a woman, but a rnairied woman, and her husband is 
a clerk in this oflice, and a man of some degree of education and intelligence. 
Clearly then it must be presumed that plaintiff had notice of the former sale.” 
We think tliat no such presumption aiises upon the facts stated There is 
some evidence that the plaintiff is related to defendant No 4, altliough what 
degree of relationship docs not appear , but admittedly there is no evidence on 
the record that the plaintiff lives m a ban adjoining that of defendanCNo. 4. 
In the case of Fuzliuldin Khav v Fakii Mahomed Khan, already referred to, 
PONTIFEX, J , says . According to tlio English decisions, the notice of fraud 
must by very clearly proved,” and then ho refers to the case of Wyatt v. 
Barivell (19 Ves , 435) the ludgmont in which contains the following passage. 

We cannot permit fraud to pievail, and it shall only be in cases where the 
notice is so clearly jiioved as to make it fraudulent m the purchaser to take and 
register a conveyance in jirejudice to the known title of another, that we will 
suffer the registered deed to be affected ” Apulying this iiimciple to the 
present case, we think that the decision of the Judge, in tlie Court below, is 
erroneous — first, because there is no clear proof of notice, and second, because, 
he has raised a presumption upon facts which do not sujqiort the presumption 
raised. This being so, tlie question whether the case of a second registered 
purchaser having notice is an exceiition to the general rule laid down by the 
Full Bench case, does not arise , and it is unnecessary to decide it on the 
present occasion. We must set aside the decree of the lower Appellate Court 
and decree this appeal with costs of all Courts.” 

Appeal allowed. 


NOTES. 

[Where in a conflict between a prior optionally registrable and unregistered deed and a 
subsequent registered deed, the person clamimg undoi the latter deed has notice of the fonner 
deed, he will not be entitled to prioritv over the former, 10 Mad 148 F B., 25 Mad , 1 (BENSON 
and BHASHYAM IYANGAR), 6 Bom. 516 , 9 Bom 427 , 10 Bom. 105, 27 Bom 408, 27 Bom. 
462 , 8 All, 540; 19 All 145 , 20 All. 252 , 25 All 3C6 , (1908) A W. N 99 5 A L. J 607 ; 
5 Oal 336 * 8 Cal. 597 (F.B ) ; 10 Cal. 1073 . 11 Cal. 667 ; 13 Cal. 70 16 Cal 41J , 22 Cal 179 , 
66 P. R, 1900 F. B 1 
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SAKSLaWAT AtiLV Ac. D. 
[489] APPELLATE CIVIL. 


The 7th January, 1884, 

Present : 

Mr. Justice Mitter and Mr. Justice Field. 


In the matter of the Petition of Noorjehan Begum 

Sai^hawat Ally and others 
versu'i 

Noon oh an Begum. 


Act XL of ss ](K <(nd 21— Benqal Act IX oj ISU), s. 10 — 

Cancfllalioti of certificate 

Whore an appliCdtuni is made under the provisions of s 21 of Act, XL of 1858 to have a 
cerLificiito granted under that Act recalled and a fresh ccrtideate granted to aiiotlioi, the 
applicant should setfoitli in his petition a .-.ulliciont cause for such courco heing taken, and 
the Court should thcieupou pjoceed io cnqiiitG judttialbj whether such sufiicient cause is 
established. 

When the estate of a minor eon^isL in whole oi in part of land oi am interest in land 
and when such application is made, the Court canonh pioceed to act in acooi dance with the 
provisions of s J2 of Aft XJ^ f)f J85B, and has no jurisdii tion to grant .inothei certifioatc to 
anv ht person, such a course being confined to ca^ts in which the piox>eity is of the descrip- 
tion indicated b> s 10 

Colonel Hkdaact Ali, Khan Bahadooi, died some time in the \oar 
1881, leaving two widows, Noorjelian Jk^^guni and Cloordustaii Begum, a 
daughter Miissaniut Annrunissa, an infant son and throe daughters, also infants 
under the age ol eighteen \ears Nooriefian Begum, on the Ith Octolier 1882, 
applied to the Court under the jirovisions of Act XL of 1858 and obtained a 
certificate appointing licr guardian ol the persons of the minor children and the 
administratoi of tlie firoperty of her deceased liusband. On tlie 5th Mav 
1883 Amuunissa aijjilied under the provisions ol s 21 of Act XIj of 1858 to 
have the ceitihcato, which had been gi anted to Noorjehan, cancelled, and to 
have a fresh certificate granted to hei appointing hei tlie guardian of the 
persons and the manager of the estate of the minors in the place of Noorjehan. 
On the same eiv Nooriehan presented a jietition to the Court praying that the 
estate of the minors might be placed under the management of the Court of 
W ards 

The District Judge tliereupon, after making what he termed “ a somewhat 
prolonged enquiry, local and otherwise, himself,” held that Amirunissa was not 
a fit and proper person to take charge of [430] the persons of the minors, nor 
to manage their property, and rejected hei petition, and he directed the Court 
of Wards, ufider the jirovisions of a 10, Beng. Act IX of 1879, to have the 
estate of the late Colonel Iledayut Ali taken under its management together 
with the persons of the minors 

Against tlubt older Mussamut Amirunissa now* appealed to the High Court, 
and wlide the appeal was pending in the High Court, the Court of Wards 

♦ AppeaU from Onginal Order Nos. 227 and 228 of 1883, against the order of J. Pasford 
Eaq , Ojficiating Judge of Patna, dated the 22nd and 23rd Juno 1883. 
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rdfuBod to tako obai^ge of the minors or undertake the management of the estate. 

Mr. Abul Hossem, Munshi Mohamed Fusoof amd Baboo Saligram Singh for 
the Appellant, 

Moulvie Serajid Islam for the Respondent Noorjehan who did not prefer 
any appeal against the order. 

The Judgment of the High Court (MlXTEli and Field, JJ.) was as 
follows 

Field) J. In this case Noorjehan Begurn, the widow of Lieutenant- 
Colonel Hedayut Ah, deceased, obtained a certificate on the 4th of October 
1882, granted under the provisions of the Minors’ Act XL of 1858. On the 
26th of May 1883, a petition was ])resented by Amirunissa Begum under the 
provisions of s. 21 of the Act. This section provides that the Civil Court for 
any sufficient causo may recall any certificate granted under the Act, and may 
also for any sufficient cause remove any guaidian appointed by the Court. It 
is clear that any person applying undoi tins section ought to set forth in his 
or her petition a sufficient cause for recalling the certificate, 'and that the Court 
to which sucli petition may bo jirosonted ought to proceed to enquire judicially 
whether sucli sufiicient cause is e.stablishod. In the case before us the District 
Judge, after stating that he had a.scei tamed b\ prolonged personal enquiry 
that there were dissensions amongst the members of the famil> of the late 
Colonel Hedayut Ah, which rendeicd it undesirable for his widow Noorjehan 
Begum to continue as manager of the piopcrty, and that none of the other 
members of the family weie competent to manage, proceeded to apply, 
under s 10, Beng. Act IX of 1879, to the Court of Wards to have the 
estate of Colonel Hedayut Ah taken undei the management of such Court of 
[431] Wards. Although the diidge does not in so many words say that he recalls 
the certificate previoush gi anted on 1th October 1882, it is cleaik that 
ho must have intended to do so, as otherwise lie could not have applied to the 
Court of Wards, regard being had to the expioss language ol s 21, Beng. Act 
XL of 1858, and s 10, Beng Act IX of J879. It is objected in appeal before 
us that the Judge bad no ])owoi to recall the ccitilicaie without holding a pro- 
per judicial enquirv, and that he was not justified in acting upon the personal 
enquiry which he states in judgment tliat he had iriadc 

The ditficultv which we oxpciioiice in dealing wuth this ob]ection is caused 
by the fact tliat Noorjehan Begum, to w'bom the ceitificatc liad been granted, 
has not apjicaled against tlie oulci of the Judge Slio is however represented 
before us, and her vakeel ha^, stated tliat the reason of her not aiipealing was 
that she was satisfied that tlie management of tiic estate should be taken over 
by the Court of Wauls. A cop> ot the order of the Court of Wards has been 
placed before us, fiom which it apiicais tliat the Court have declined to assume 
charge of the estate, and it is represented to us on behalf of Noorjehan Begum 
tliat in consequence o( the Coiiit of Wards having so declined the cliarge she is 
now anxious that the certificate gi anted to her should not be recalled. It was 
pressed upon us tiiat avo sliould leave the District Judge to exercise bis discre- 
tion in granting a certificate to some other suitalde person , but unfortunately 
the state of the law a])pears to jireclude the District Judge from the exercise of 
any such discretion. Section 10, Act XL of 1858, provides that if the estate 
of the minor consist of moveable property or of houses, gardens or the like, the 
Court may grant a certificate to the public curator, appointed under s 19, Act 
XIX of 1841, or, if there bo no public curator, to a7iy fit person whom the 
Court may appoint for the purpose ” No public curator has been appointed in 
these provinces under this section and in a case to which it applies the Judge 
may appoint any Jit person, a case, that is, where the estate of the minor 
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consists of moveable property, or of houses, gardens or the like. But this section 
can have no application to the present case. Section 12 clearly applies, which 
provides that — ‘‘ If the estate of the minor consist, [432} m whole or in part, 
of land or any interest in land, the Court may direct the Collector to take 
charge of the estate, and thereupon the Collector shall appoint a manager of 
the property.” In the present case a part of the estate consists of land, and 
the District Judge could only proceed under s. 12. As the law stood before 
the passing of Beng. Act IX of 1879, the Collector had no option but to obey 
the mandate of the Civil Court. Section 10 of the Court of Ward's Act IX 
(B. C.) of 1879 however expressly provided that it should be at the discretion 
of the Court of Wards to take charge of the person or property of a minor or 
refuse to do so. Unfortunately this Act, in allowing the Court of Wards this 
discretion, did not provide what course was to be pursued, if the Court of 
Wards refused to take charge of the person or property of the minor. This 
case, inasmuch as it was not contemplated by Act XL of 1858, was not pro- 
vided for by that Act. Let us now turn to s. 21 of Act XL of 1858, which is 
as follows * “ The Civil Court for any sufficient cause may^recall any certificate 
granted under this Act, and may direct the Collectoi to take charge of the 
estate, or may grant a certificate to the public curator or any other person as 
the case may he ” It is clear that these last words have reference to the pre- 
vious provisions of the Act to which reference has already been mawie, and that 
a Civil Court when it recalls a certificate has no jurisdiction to grant another 
certificate to any fit person in cases in which s. 12 applies, that is, in cases in 
which a minor’s estate consists, in whole or m part, of land. No doubt the 
Court would have jurisdiction to deal witli any application made under the 
earlier section of the Act, but the Court has not itself the power of selecting a 
fit person. If therefore the order of the District Judge, which virtually recalls 
the cfirtificate granted to Noorjehan Begum, be allowed to stand, the property 
will be without a manager, and the District Judge will have no jurisdiction to 
select a proper person to manage the property, unless some one comes forward 
and makes an application under s. 3 We think it is not desirable that the 
estate of the late Lieutenant-Colonel Hedavut Ah should be left in this con- 
dition. We think, therefore, that the proper order to make in this case is to 
set aside the order of the District Judge of the 23rd June, and to direct 
C43S] him to proceed to make upon the proper materials a judicial enquiry 
upon the petition filed under s. 21 of the Act , and before pioceeding to such 
enquiry he should call upon the petitioner to amend her petition by stating 
distinctly the sufficient cause alleged for the recall of the certificate 

Mittar, J. — The petition of appeal in this case, which is alleged to be on 
appeal against fchn District Judge’s order of the 22nd of June 1883, mixes up 
with the matter of that order a further matter concerned with the order of 
the 23rd June with which we have just dealt It appears to us that as so 
touch of the certificate as appointed Noorjehan Begum gua^rdian of the children 
was never set aside, and as she therefore continues to be the guardian and 
entitled to the custody of the minors, the Judge was correct in directing the 
minors to return to her custody We, therefore, decline to interfere with this 
portion of Che Judge’s order. 

Appeal allowed in part and order varied, 

NOTES. 

[ Under &. 21 of Act XL of 1858 there must be a juidicial inquiry before the certifioatc 
isoanoellad, 10 CaJ , 429 ; (J881) A. W. N, 4 , (1883) A. W. N. 206 ; (1888), A. W. N. 279 :. 

As to what arc suifcjieiit groundsfor removal see Marsh. 244 , 7 W, R. 522 B. L. R Sun. 
Vol. 720: 2 Ind. Jur. N. S, 200.] ^ 
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c 10 Cal. 488 ] 

APPELLATE CIVIL. 

The 24th January, 1884. 

Present . 

Mr. Justice Tottenham and Mr. Justice K orris. 


Boido Nath Mashanta and others Defendants 

versus 

J. W. Laidlay and others ..Plaintiffs." 


Enhance^nent of rent, Suit for — Seivice of notice of enhancement — 
Bengal Act VIII of 1869, s 14. 

Service of notice of enhancomorit under s. ]4 of Bengal Act VTII of 1869 must be made 
strictlj" m the manner^ provided by that section Chiindei Moiiee Donsee v. Dhuroneedhur 
Lakory (7 W. R., ii) followed. 

When a tenure was held by a Hindu .ind three Santhals, and it was shown that service 
^ of the notice of enhancement had boon personal on the latter, but only on the son of the 
former, who was an adult and living with his father .is a member of a ]oint Hindu family, 
Held, that this was not suflicjont service on the Hindu tenant 

Qttme — Whether, if it had boon gbown that the notice though served on the son had 
come into the hands of the father, that would not amount to a Mxfficient service of the 
notice. 

This was a suit for arrears of rent at an enhanced rate after an alleged 
service of notice of enhancement The only material [434] point in the 
case was as to the sufficiency of the service of such notice. For this" point 
the facts are sufficiently stated in the ludgment of the High Court. 

Baboo Prannath Pundit for the Appellants. 

Baboo Bhowam Churn Dutt for the Respondents. 

The Judgment of the High Court (Tottenham and Norris, JJ.) was 
delivered by 

Tottenham, J. — Tn this case we feel constrained, though reluctantly, 
to hold that the lower Courts were wrong in deciding that there has been 
service of notice of *enhancement upon the defendant No 1 

The tenants are four in number, one being a Hindu and 'the other three 
danthals. The Courts found that the notice of enhancement had been per- 
sonally served upon the three Santhals. There was no personal service upon 
the Hindu tenant, but it was found that his son, who is an adult, had received 
the notice. The Courts below have held that this was sufficient service 
within the meaning of the law. 

Section 14 of the Rent Law provides that the notice shall, if practicable, be 
served personally upon the ryot. If for any reason the notice cannot be served 
personally, it shall be affixed at his usual place of residence The law does 
not provide that service on any member of his family or any other person shall 
suffice. 

Our attention has been called by the respondents ’ pleader to the case of 
Nobodeep Chunder Shaha v. Sonaram Dass (L. R., 4 Cal., 592), in which it 

• Appeal from Appellate Decree No. 288 of 1883, against the decree of W. F Mercs, 
Esq., Officiating Judge of Midnapore, dated the 31at August 1882, affirming the decree of 
Baboo Sbam Chand Boy, Munsif of Gurbetta, dated the 20th September 1881. 
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'vyas held that where the tenure was owned by a joint Hindu family, it is 
sufficient service of notice of enhancement under s. 14 of the Kent Act, if any 
one of the co-sharers is served with the notice That case does not apply to 
the present one, for the tenants are not members of a joint Hindu family. If 
they were, the service on defendants 2, 3 and 4 would, no doubt, have been 
sufficient. On the other hand, for the appellant the case of Chunder Monee 
Dossee v. Dhuroneedhur Labor i/ (7 W. R., 2), has been cited, in which Sir 
Barnes Peacock held that service of notice must be strictly in the manner 
provided [435] by the Act, and that if the notice was served upon the agent of 
a defendant who was ^^piirdahnushcen lady, even if the agency were established, 
that would not suffice • 

It seems to us that we are hound to follow this authority which is liter- 
ally in accordance with the woids of the Act 

We have been asked to take it tliat tlie lower Courts found that the 
notice, though served upon the son of the defendant, reached his, the defendant’s, 
hand, and if we could be satisfied that such was the finding of the lower 
Courts, we should be disposed to think it sufficient, but' we do not find this 
to bo so The first Court thought that most probably the notice was communi- 
cated to the defendant No. 1 by his son The lower Appollale Court thought 
that the service effected on the adult son of defendant No. 1, who was 
living as a joint member of a Hindu family with his father, was a good service. 

We think we are bound to insist upon the terms of tlie law being literally 
carried out We must, tliercfore, set aside the decrees of the lowei Courts and 
direct that the suit bo dismissed 

Under the circumstances we make no order as to costs 

Appeal allowed. 

• 


NOTES. 

[It was held in .3 C. L R., 4‘32 that a notice though KCTv* **d on the son would be valid 
if it actuall> reached the father 3 


[10 Cal. 435] 

APPELLATE CIVIL 

The 18th January, 188i 
Present 

Mk. Justice Mitter and Mr. Justk’e Maclean. 

Tlie Secretary of State for India in Council Defendant 

versus 

Nan dun Lall Plaintiff. ' 

Partition— ‘"Biitwara — Revenue-pay nuf estate — Beny. Act VIII of 1876, Part II 
and Sj 4, els (8) and (9) — Civil Procedure Code (Act XIV of 1882), s. 265. 

In 1861 an estate was brought under butwaia under the provisions of Regulation XIX 
of 1814. At such buhrma a portion of the estate being land covered with water and unfit 

* Appeal from Appellate Decree No 2S70 of 1882, against the decree of A W. Cochrane, 
Esq., Officiating Judge of Tirhoot, dated the 2 1st August 1882, affirming the decree of 
Baboo Mohendro Nath Bose, Subordinate Judge of that District, dated the 14th September 

1881. 
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for cultivation was not divided, but left joint amongst all the co-sharors, the land-revenue 
payable on account of the whole estate being apportioned amongst the several estates into 
which the portion divided was split up Subsequently, on the portion remaining joint becom- 
ing dry and fit for cultivation, an application was made by one of the co-sharers to the Collector 
to partition the same under the provisions of Beng [436] Act VIII of 1876, but that oflioor 
refused to do so, on the ground that the land “did not bear an a-ssessed revenue and was not 
shown in the towji. ” 

In a suit brought under the above ciroumstance.s to compel the Collector to make the 
partition and in the alternative to have it made by the Civil Court, Held, that, though the 
reason given by the Collector for refusing was an erroneous one, he was nob bound to make 
the partition under the provisions of Beng Act VIII of J.876, as the land in suit was not 
liable for the payment of one and same demand of land-revenue, and was therefore not a 
joint undivided estate within the terms of s. 4, cl (9) of that Act 

Held^ also, that the word “ estate,” as used in s 265 of the Civil Procedure Code, must 
not be construed m the same limited and defective sense in which it is used in Act VIII of 
1876, but must be taken to be there used in its ordinarv signification, and that consequently 
the plaintiff was entitled to a decree for partition under the provisions of that section. 
CUundertuath Niinidv v. Httr Narain Deb (T L R, 7 Cal , 153) approved 

^ This was a suit brought to obtain a partition of certain defined lands 
within the limits of mouzali Hosainjiur-Jamayad The plaintiff alleged 
— and there was no dispute as to the facts — that in the hutwaia of that 
mouzah, which took place in 1851, the portion now sought to be partitioned 
was left ijmah for all the co-sharers of tlie village, as it was then land 
covered with water and unfit for cultivation. In 1876, however, the land 
dried up, and the plaintiff applied in 1878 to the Collector to partition it An 
Amin was thereupon deputed by the Collector to measure the land and 
ascertain the rates for the purpose of allotting the several shares, hut ultimately, 
on the 9th January 1880, the Collector refused to make the buiwarat on the 
ground that the land did not bear an assessed revenue and a number iii the 
tow]i as a part and parcel of Hosainpur-Jamayad, and it was left as the 
ijmali land of the several co-sharers at the hutivara of 1851. 

At that hutwara the revenue was apportioned between tlie co-sharers, and 
the plaintiff contended that it not only represented the land of the mouzah 
which was brought under the division, but also the land winch was then left 
tjmah and which was now sought to be partitioned 

The plaintiff accordingly made tlie Secretary of State for India a party- 
defendant, and prayed that the order of the Collector might be set aside 
and tliat he be directed to partition the land in suit, and [437] in the alterna- 
tive he asked that the land might be partitioned by the Civil Court and his 
share allotted to him. 

In the Original Court the main contention was that between the plaintiff 
and the Secretary of State. A third party intervened and claimed to be 
entitled to julkur rights over the land in suit, but that portion of the case 
formed no portion of the subject-matter of the appeal, either in the lower 
Appellate Court or in the High Court. , 

The Original Court held on the issue between the plaintiff and the Secre- 
tary of State that to say that the land in suit did not bear an assessed revenue 
and a iowjt number was absurd, for the burden of the revenue was not taken 
off it at the butwara in 1851, but the land was merely left ijviali and the 
revenue. apportioned on the remaining lands of the village In the Court’s 
opinion this did not convert it into lakkeraj, but it remained the mal land of 
the village. It held, therefore, that the Collector was wrong in refusing to 


5 CAlj.— 39 
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make the partition asked for, and accordingly gave the plaintiff a decree, direct- 
ing the Collector to make the partition and gave certain of the coats against the ^ 
Secretary of State. 

In the lower Appellate Court it was urged that the Civil Court could not 
interfere, and that the Collector had rightly interpreted the biUwara law ; that 
there was no provision of law by which the Collector could have made a hut- 
wara of the land , and that no costs should have been given against the Secre- 
tary of State, because he acted as a judicial officer in passing the order he did. 

The lower AiJpellate Court, however, dismissed the appeal with costs, 
holding that the Collector had acted in his executive capacity, and that the 
decision of the Original Court, in holding that the land in suit must be taken 
to be land assessed with the i&ic) revenue, and that it was an error if it did 
not appear in the towjt roll. 

Against the latter decision the Secretary of State now preferred a special 
appeal to the High Court. 

The Senior Government Pleader, Baboo Annoda Persad Bommjea for the 
Appellant. 

Baboo Abniash CUnnder Banm'joe for the Eespondent. ^ 

The Judgment of the Court (Mitter and Maclean, JJ.) was delivered by 

[438] Hitter, J. — This suit was brought for obtaining an order for partition 
of certain defined lands measuring 191 bighas 18 cottahs 10 dhurs and 7 
chattacks under the following circumstances. 

The lands in suit originally appertained to an estate No. 1212 on the 
rent-iDll of the Collector of Tirhoot. The plaintiff’s predecessor in title held a 
share amounting to 5 gunda 9 annas in the said estate. 

In 1851 this estate was brought under huttvara under the then btUtoara 
law, Rugulation XIX of 1814, and the share belonging to the plaintiff’s pre- 
decessor in title having been separated was recorded as No. 4080 of the tow^L 
The lands in dispute, however, being not then fit for cultivation but covered 
with water were not divided but left joint amongst all the co-sharers of the 
present estate, whose shares were recorded in separate numbers. In appor- 
tioning the entire revenue payable on account of the parent estate, calculation 
was made excluding the assets of the disputed lands. 

Recently these lands having become dry have become fit for cultivation. 
The plaintiff (respondent) iriade an Pjpplication to the Collector for the parti- 
tion thereof, by alloting to him a defined portion in proportion to his share 
of 9 annas 5 gundas. The revenue authorities at first entertained this applica- 
tion and commenced the initial proceeding in tlie sliape of measurement of the 
lands in suit for the purpose of making the allotment asked for, but subsequently 
they refused to proceed with the proceeding and rejected the application for 
butwara, “ on the ground that the land did not bear an assessed revenue and 
was not shown in the ioivjt/’ Thereupon the plaintiff commenced the present 
suit, making the Secretary of State for India in Council and his co-sharers 
defendants. 

He mads the Secretary of State for India in Council defendant because 
he contends that the revenue authorities under the hutwara law were Ipound to 
effect the partition prayed for on his application. The suit was answer^ by the 
Secretary of State for India in Council by the plea that the revenue authorities 
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far from being bound were not even competent to entertain the application for 
^ butwarat the co-sharers who were made defendants not having [ 439 ] contested 
the suit. The question discussed mainly in the lower Courts was the one thus 
raised between the plaintiff and the Secretary of State for India in Council. 
The decision of the lower Courts being against the lattei, this appeal has 
been preferred to this Court. 

It seems to us that tlie contention raised before us by the appellant is 
valid. There is no provision in the present butwam law, Bong. Act VIIl of 
1876, which applies to the facts of this case. Part II of the Act deals with 
the subject of the right to claim partition. This right is given to a recorded 
proprietor of a joint undivided estate only. By s. 4 a joint undivided estate 
is defined to be “ all lands which are borne on the levenue roll of a Collector 
as liable for the payment of one and the same demand of land-revenue, etc , etc.” 
Now the land in suit is 7iot liable for the payment of one and the sanie demand 
of land revenue ; because by the butwam of 1851 the land revenue which was 
demandable in respect of the parent estate was apportioned amongst the 
several estates into which it was divided, so that in respect of them it cannot 
now be said that the demand is “ one and the same ” The revenue authorities 
were, therefore, right in refusing the application for partition, although the 
reason upon which the refusal was made was erroneous The said reason was, 
as already stated in the language used in the judgment of the Subordinate 
Judge, “that the land did not bear an assessed revenue and was not shown in 
the towji,'* This is not correct, because what was done in the buivmra of 1857 
had not the effect of making these lands revenue-free, or excluding them from 
the revenue toioji. A certain interest in the land m suit after the partition of 
1861 continued to appertain to the new estates which came into existence 
after the butwara was effected For instance, after this partition the estate 
allotted to the (plaintiff) respondent comprised the defined lands assigned to it 
and an undivided fractional share (represented by 9 annas 5 gundas) of the 
land in suit. 

Although the contention made m this appeal is valid, yet we are not called 
upon to interfere with the decree for partition made in the lower Courts. That 
decree is quite in accordance with s. 265 of the Code of Civil Procedure. But 
it was contended before us that the word “ estate,” which occurs in this section 
[ 4 < 0 ] is used in the same sense in which it is used in the butwara law, Beng Act 
VIII of 1876, But this contention does not seem to us to be correct. The 
definition of “ estate ” as given in the butwam law, seems to be defective , for 
instance, it excludes definite lands held jointly by owners of estates recorded 
in the Collector’s towji m separate numbers There is no reason suggested 
why this restricted meaning of the word should be adopted in construing this 
word used in s. 265 of the Code of Civil Procedure. On the other hand, it 
will facilitate the ends of justice in many cases if we construe the word 
‘ estate ” here in its ordinary signification. In Chimdeniath Nandi v. Hur 
Narain Deb (I. L. R., 7 Cal., 153) this Court adopted this constructioii of 
s. 265 of the Code of Civil Procedure. 


The result is that, although the appellant was unnecessarily made a 
defendant, yet the decree that has been awarded is correct, except as to costs 
payable, by him. But, under the circumstances, he is not entitled to recover 
costs against the (plaintiff) respondent , because the revenue authorities, bv 
entertaining the application for butwara, put the latter to unnecessary cbsts. 
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We accordingly modify the decrees of the lower Courts by reversing those 
portions of them which award costs against the appellant who will be entitled ^ 
to recover costs of this appeal from the respondent. 

Appeal allowed and deeree modified. 


NOTES 

[MMNIN6 OF ESTATE- ^ # 

What la an ‘ estate ' within the meaning of section 54 of the Civil Procedure Code w 
1908 (265 of the Code of 1882) The word ‘ estale ’ is used in its ordinary meaning and should 
not be construed m a limited and restricted sense, 10 Cal , 435 Shaft lands, that is, lands 
held under a lease from government for a fixed period come within the terms of the section, 
16 Bom., 628 ; but not isolated plots of land which fall short of being the share of a co- 
sharer of a Mahal, G All , 452 , A ryotwari holding, has been held not to be an ‘ estate ’ with- 
in the meaning of the section, 6 Mad., 97 , 7 Mad , 382. 

As regards the applicability of the section to suits for partition of estates when no separate 
allotment of revenue is prayed for, see 24 Cal , 725 (745) F B The limitation applicable to 
the execution of the decree in this case was dealt with in (1889) 16 Cal., 598 (600) •] 

[ 10 Cal. 440 ] 

APPELLATE CIVIL. 

The 7th February, 1884 
Present . 

Mr. Justice Tottenham and Mr. .Iustice Norris. 


H arriDgt/on (Defendant) Appellant 

versus 

Gonesh Roy {Plaintit!) Respondent.' 


Limitation — Absence of defendant from British India — Act XV of 1877, s. IS. 

Section 13 of the Limitation Act, which excludes the tune during which a defendant has 
been absent from British India in computing the period of limitation for any suit, docs not 
apply to a case \\hcn, to the knowledge of the plaiiitifi, the defendant, though not residing in 
British India, is icprescntcd by a duly con.'-titu ted agent and mookhtar. 

[Ml] This was a suit to recover possession of 91 bighas 8 cottahs 18 dhurs of 
land, being a portion uf some 190 bighas which the plaintiff held in the defen- 
dant’s zamindari as nwtuasi kadimijote. Tlie allegation in the plaint was that 
in the cultivation season the defendant demanded a termer kabukat with an 
enhanced rate of rent, and as the plaintiff would not agree, the defendant on 
the 17th Jait 1287 E., corresponding with the 10th June 1880, dispossessed him. 

The suit was instituted on the 25th May 1881 against a Mr Crowdy, who 
was the manager and mookhtar of the defendant and in charge of the Bhug- 
wanpur Concutu, and a summons was issued to him, and the 14th June 
fixed for heanng the case On that date Mi, Crowdy presented a petition 
stating that Mr. E. T. Harrington was the proprietor of the Bhugwanpur Con- 
cern, and that the land claimed by the plaintiff was situate in that concern , 
that as the proprietor was in England, and he was simply the manager, ho 
could not personally be made a defendant; and that the suit should have been 
brought agmnst Mr. Harrington. The plaintiff was thereupon asked to state 
whether he meant to sue Mr. Crowdy as manager and mookhtar or as proprietor, 
and whether he alleged that Mi. Crowdy dispossessed him in his private 
capacity or as manager of the factory. In reply, on the 16th June, the plaintiff 
filed a fietiti on stating that he did not know Mr. Harrington, but only knew 

* Appeal from Appellate Decree No 223 of 1883, against the order of W. Verner Esq 
2udge of Bhagulporo, dated the 7th lUy 1883, reveriiug the order of Hafez. Abdul kurim 
Jihan Bahadoor, Second Subordinate Judge of that distnct, dated Lhe 17th March 1882 
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Mr* OroWdy, and that he meant to make the factory defendant, and he prayed 
^ that the plaint might be amended by putting down in the place of the 
defendant — B. T. Harrington, proprietor, by W. S. Orowdy/* 

Mr. Harrington was accordingly made defendant on the 16th June 1881. 

In his written statement, amongst other pleas raised, he contended^that 
the suit being one governed by s. 27, Bengal Act VIII of 1869, it was barred 
by limitation as tfte year allowed since the date of dispossession had expired 
before he was sued. 

In answer to that plea the plaintiff contended that as Mr. Harrington 
was in England, under s. 13 of the Limitation Act no limitation could run. 

The Original Court, without going into the other issues raised, dismissed 
the suit, holding that it was barred 

[ 442 ] On appeal the lower Appellate Couit, wJiile agreeing with the Court 
below that the period of limitation which governed the case was one year, and 
that it must be taken that the suit ’was instituted against Mr. Harrington on 
the 16th June 1881, said however that s 13 of tlie Limitation Act applied, and 
reversing the decree of the low^er Court remanded the case for trial on its merits. 

Against this order of remand the defendant now specially appealed to the 
High Court. 

Mr. it!. E. Ttvidale appeared on behalf of the Appellant. 

No one appeared on behalf of the Bospondont 

The Judgment of the High Court (Tottenham and Nokris, JJ.) was 
delivered by 

Tottenham, J. — It is unfortunate that in this appeal nobody has appeared 
for the respondent, and therefore no arguments have been put before us in 
favour of the District Judge’s order 

It appears to us that the reason* given by the Distiict Judge for holding 
that the suit was not barred by limitation cannot be supported in law. The 
Judge relies on s. 13 of the Limitation Act, which provides that “ in computing 
the period of limitation prescribed for any suit, the time during which the 
defendant has been absent from British India shall be excluded.” lie goes on 
to say “ admittedly Mr. Harrington,” the defendant m this case, lias been so 
absent from the date of dispossession till now ” It seems, however, that 
Mr. Harrington is represented in this country by Mr. Crowdy, who, in the 
first instance, was made a defendant in the case as manager and mookhtar of 
the Bhugwanpur Factory. 

If the Judge’s interpretation of s. 13 wore correct, there would be no 
limitation at all as against a proprietor residing in England although suits 
might be conducted for and against him through his agent in this country. It 
is impossible to believe that this was the intention of the law. Mr Harrington, 
the proprietor, was not made a defendent until the 16th June 1881, and by 
8. 22 of the Limitation Act a suit as against him is to be taken to'be instituted 
on that date. That was more than one year after the alleged dispossession. 
It seems a hard case that the plaintiff should lie shut out from relief by his 
mnoranoe that Mr. Harrington was the real proprietor , but, as observed by the 
IMS] Subordinate Judge, he was clearly aware that !Mr. Crowdy was not the 
proprietor in that he sued him merely as “ manager and mookhtar ” It was, 
therefore, within his power to ascertain against whom the suit ought to have 
been brought. 
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Upon a strict interpretation of the law we think that the Subordinate 
Judge was right in holding that the suit was barred. 

We must, therefore, set aside the order of the lower Appellate Court, and 
restore that of the first Court with costs, one gold mohur. 

Appeal allowed* 


NOTES. # 

[OVERRULED- 

In this case it was held that s. IS of the Ltmitdtion Act 1877 did not apply when to 
the knowledge of the plamti/fs, the defendants, partners in a firm, are during thoir absence, 
carrying ou business in British 4.ndia through an authoiiscd agent. This was dissented 
from in 14 Cal , 457 , 9 C. 1^ L. R 72 (74) , and finally overruled in (1898) 2S Cal., 496 2 
C. W N. 269 F.B.] 


[10 Cal. 443 ] 

SMALL CAUSE COUET EEFEEENCE 

The 0th Maich, 1884. 

Present ■ 

Sir Eichard Garth, Kt., Chief Justice, and 
Mr Justice Cunningham. 


Kannye Loll Sett incl another Plaintiffs 

versus 

Nistoriny Dossoe and another Defendants." 


Mortgage of leasehold proper tg — Moitqagcc ui possession — Liability for rent — 
Transfer of Propeity Act — Act IV of 1882, ss. 05, 70. 

Where the subject of a mortgage is leasehold property, and the mortgagee is put into 
pobsession under circumstances which amount to an assignment or transfer of the leasehold 
interest, the mortgage!' becomes liable, as a rule, to pay the rout , but where the mortgagee 
IS in possession j|.nd his name is registered in the landlord’s books as the tenant, there can 
be no doubt as to his being liable for the rent 

The plaintiffs in this case were the owners of certain land, No. 8, Juggo Mohon 
Mullick’s Place, and some time back let out to the defendant Toolamoney 
three plots out of the land abovo-inontioncd, on which tlio latter built some 
tiled huts which slie let out to tenants Subsequently on the 10th Assar 1282 
(June 1875), Toolamoney mortgaged the tiled huts on this land to one Nistoriny 
Dossee. Nistoriny then entered into possession and repaired and built other 
huts thereon. 

This mortgage and the fact of Nistoriny being in possession coming to the 
knowledge of the plaintiff, his agent induced Nistoriny to have her name 
entered in y:ie landlord’s books as the tenant of the property, and received 
rent from her at the rate of Es 59 a month and also a salami of Es. 150, 

In J879, Toolamoney brought a suit against Nistoriny to redeem the pro- 
perty mortgaged and for an account, and obtained a [ 444 ] decree against her. 
Subsequently to this decree Toolamoney paid rent up to Aghran 1288. 

* Small Cause Court Reference under s. 69 of Act XV of 1882 and s 617 of the Civil 
Procedure CodL, r/ Baboo Koonjo LaR Banorjeo, Second Judge of the Calcutta Court of 
Small Causes^ 
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Bmtr of tho premises having since then fallen in arrear the plaintiffs 
brought this suit in the Court of Small Causes against Toolamoney and 
Nistoriny for Es. 1,062, being the rent due from Pous 1288 to Joisto 1290, 

The Second Judge of the Small Cause Court found that Toolamoney was 
the real tenant and that Nistoriny was merely the mortgagee in possession, 
and gave the plaintiffs a decree against Toolamoney, dismissing the suit as 
against Nistoriny, imitating that his judgment was, however, contingent on the 
opinion of the High Court, whether on the facts stated and the law applied, 
the decree should be against Toolamoney alone or against both Toolamoney 
and Nistoriny. 

On the reference Mr. l^onnerjnp. appeared for the Plaintiffs and Mr. 
Trevelyan appeared for Nistoriny. 

No one appeared for Toolamoney. 

The Judgment of tlie High Court was delivered by 

Garth, C.J. — The Judge of the Small Cause Court has made a mistake 
in this case. 

Whenever the subject of a mortgage is leasehold property, and the mort- 
gagee is put in possession of it, under circumstances which amount to an 
assignment or transfer of the leasehold interest, the mortgagee becomes liable, 
as a rule, to pay the rent. But in this case there is no doubt about the matter, 
because the mortgagee has not only obtained possession, but has had her name 
entered in the landlord’s books as the tenant of the property in the place of 
Toolamoney. Nistoriny is, therefore, liable for the rent, and the suit must 
be dismissed altogether as against Toolamoney. 

The Small Cause Court Judge appears to have been misled by the Isipguage 
of s. 76 of the Transfer of Property Act, but it will be found that neither 
that section, which relates to mortgagees in possession, nor s. 65, which relates 
to the duties of mortgagors, contain any rules applicable to cases like the 
present. Those cases are, therefore, governed by the general law. 

The plaintiff will be entitled to the costs of this reference from the defen- 
dant Nistoriny, 

Attorneys for Plaintiffs * Mitter and Bungo. 

Attorney for Nistoriny : Dioarkanath Dull. 


NOTES. 

[ MOETOAOE OF LEASEHOIiDB— 

A mortgage with possession of leasehold property may be made cither by assignment or 
sub-lease of the tenure. 

Where there is an assignment, the mortgagee will be liable to the lessor not as mortgagee 
of the lessee’s interest but on the ground of the privity of estate arising from the vesting of 
the assignor’s interest in the assignee, 10 Oal., 443 , 12 Cal , 185 at 189 ; 17 Mad , 296 , 1 
Bom., 70 (73) ; 29 Bom., 391 : 7 Bom., L R , 318 (318) 

It is not necessary that there should be an express assignment , it is enough if he is put 
in possession under circumstances that amount to an assignment or has his name eiitcrod m 
the landlords’ books (10 Cal., 443) or has collected rents from the subordinate holders, 2 C 
L. R., 323, but compare 25 Cal., 338 (347, 348) or done some act evidencing entry into posses- 
sion, 29 Bom., 391 . 7 Bom , L. R 313.] 
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[449] APPEAL FROM ORIGINAL CIVIL. 

The 6th March, 1884. 

Present ; 

SibEichard Garth, Kt., Chief Justice, and Mr. Justice 
Cunningham. 

The Corporation of the Town of Calcutta Defendant 

versus 

Andterson Plaintiff. 

Liability of Commissioners of Corporation of Calcutta for breach of statutory 
duty — Calcutta Municipality Act (Benqal Act IV of 1S7C), ss. J89, 192, 21S, 
219, 220, 252 — Obstruction in Public way —Suit for damages — Limitation 

Act (XVof 1S77), S.5, 

, Under s. 189 of Bengal Act IV of 187C the roads and streets in Calcutta are vested in the 
Commissioners of the Corporation of the Town of Calcutta, and s 191 provides that “the 
Commissioners shall, so far as the Man leip.il funds pei mil, from time to time, cause the 
public streets to be maintained and repaired, and for such purpose may do all things necessary 
for the public safety and convenience.” 

Sections and 213, respectively duect the Commissioners on opening the roads, and 
persons to whom they have given pei mission so to do, to fence and light any excavations 
so made. 

In March 1882 the Commissioners, at the request of the Executive Engineer of the Public 
Works Bepartment of the Government of Bengal, permitted the latter to open up one of the 
roads m Calcutta for the purpose of carrying off surplus water from a tank which was under 
the charge tind control of such Executive Engineer sforesaid, and for the purpose of connect- 
ing the tank with the public sewer 

Permission was gianted on the u.sual condition that a contractor licensed to do such 
works by the Municiiiality (but who was not in thoir employ further than the Commissioners 
had power to cancel hi--’ license, nor was he m the employ of the Secretary of State for India) 
should bo employed in the work. Such a contractor was employed by the Secretary of State 
and obtained .a license from the Commissioners empowering him to break open the road. 

The road was opened, but was left unfericed and msufliciently lighted at night. 

The plaintiff in driving along this road after dusk, drove into the hole and vras badly 
injured, and sued the Corporation, the contractor and the Secretary of State for damages. 

Held by the Coint of First Instance (1) that the Secretary of State was not liable, because 
he came within the established rule that one who employs another to do what is perfectly 
legal must be presumed to employ that other to do this in a legal way , (2) that the Corpora- 
tion who had a statutory obligation imposed upon them bo repair and maintain the roads, 
were liable to the plaintiff for a breach of their statutory duty that where there is a [446] 
dangerous obstruction d fortiori where such dangerous obstruction results from a permission 
accorded by tlje Commissioners, they aie to bo held liable for damage caused by it ; (3) that 
the contractor also was liable. 

Held on appeal that the fact that the Commissioners gave permission to another person 
to open up the road, although for a perfectly proper purpose, would not relieve them from 
their statutoiy duty under s 191 of Bengal Act IV of 187G 

The fact that the plaintiff’s attorney on being served with notice of appeal failed to notice 
that a party wh{' b.'i^d been a defendant m the Court below had not been made a respondent m 
the appeal, coupled with the fact that the application made by the plaintiff to make such 
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defendant a party respondent after the period of limitation had expired, was not made at the 
earliest opportunity possible, is not a siifhcieiit ground under f. 5 of the Limitation Act for 
non-prosecution of the appeal within the period allowed 

Appeal from a judgment of Pigot, J , dated the 27th June 1883. 

In the month of March 1883 the Executive Engineer of the First Calcutta 
Division of the Public Works Department, under whose charge were the 
Calcutta maidan and tJie tanks thereon, finding that a certain tank, called 
Monohar Dass’ timk, overflowed its banks, applied for leave from the defendant 
Corporation to co\inect the said tank with the public sewer in Chowringhee 
Boad, which permission the defendant Corporation gave under s. 213 of Beng. 
Act IV of 1876 on the usual condition that one o^ the contractors, licensed by 
the defendant Corporation to carry out such works, should be employed to do 
the work by the Government. In pursuance of this condition, one Noht Mohun 
Chatterjee (one of the defendants) was employed, and he sent in an application 
to the defendant Corporation asking for permission to open up the road. 
Permission was granted, and on the morning of the 23rd March the road was 
opened up from the east side to the centre of the road, and the earth thrown 
up to a height of three or lour feet alongside tlie excavation on its south side , 
it appeared from the evidence that there was no fencing placed round the exca- 
vation, and that until after sucli time as the accident, hereafter to be mentioned, 
took place the excavation was insufliciently ligiited b> one street lamp, such 
as is ordinarily used for road repairs, placed on the ground at the west end of the 
excavation on the north side of the mound of eaith, and in such aposition that 
the light from it w^as not visible CM7] to persons going along the road either 
from the north or fiiom the south It also appeared that a public street lamp, 
which stood on the footway m a line with the excavation, was alight at the 
time of the accident A little after seven o’clock on the evening of the 23rd, the 
plaintiff, who was being driven by a friend, one McDonell, was coming*down 
Chowringhee Eoad from the north, in a gig, and owing to the insuflicient light 
and want of fencing the horse fell over the mound, and the plaintiff and 
McDonell were thrown out of the gig, the plaintiff falling into the excavation and 
receiving considerable injuries, which kept him in hospital for five weeks and 
obliged him on leaving hospital to take a sea voyage, to recruit his health, 
which lasted another five weeks Previously to the accident the horse had 
been driven for some miles, and it did not appear eitliei that he w^as a restive 
horse, or that the pace at which he was being driven was excessive 

The plaintiff at first brought his action for damages against the Corpora- 
tion and Nolit Mohun Chatterjee the contractor, but the Corporation in their 
written statement denied their liability, stating that the excavation was made 
under the orders of the Executive Engineer of Government, and not under 
their superintendence, and that if any one was liable it was the Secretary of 
State for India. The plaintiff then amended his plaint, making the Secretary 
of State a party defendant. 

Mr. Pugh and Mr Hill for the Plaintiff. 

Mr. Branson, Mr. T. A. Apear, and Mr. Trevelyan for the Corporation 

Mr. Bonne^'jee and Mr. Gaspei for Nolit ]\Iohun Chatterjee 

The following is the judgment appealed from . — 

Pigot, J. — The plaintiff in this case sues the Corporation of the Town oi 
Calcutta, the Secretary of State for India in Council and Noht Mohun 
Chatterjee ; and he states his cause of action thus — 

“ The defendant Corporation is a body coiporate, in whom all public 
streets in the town of Calcutta (not being the property and kept under the 
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control of the Government) and also all sewers, drains, tunnels and culverts 
in, alongside or under the [448^ public streets, whether made at the cost of 
the defendant Corporation or otherwise, and all works, materials and things 
appertaining thereto are, and since the first day of July 1876 have been vested ; 
and since the date aforesaid the defendant Corporation has had the sole 
management and control of the said public streets, and it is, and since the 
date aforesaid, has been the duty of the defendant Corporation to maintain 
and repair the said public streets and for such purpose to do all things neces- 
sary for the 2 >ublic safety. 

Ciiowringliee Road is on a of the public streets in the town of Calcutta 
vested in the defendant Corporation as aforesaid 

On or slioitly before the 23rd day of March 1882, the defendant Corpora- 
tion caused or authoiized and permitted a deep hole or excavation to be made 
in and across a considerable portion of Chownnghee Road aforesaid, and 
opposite a certain tank called Monohur Dass’ tank, and on the said 23rd 
March 1882 the defendant Corporation wrongfully and negligently permitted 
the said excavation to be and remain unfenced and unguarded and insufliciently 
'lighted, so as to be dangei'ous to persons lawfully passing along the said road. 

On the evening of the 23rd March 1882, between the hours of seven and 
eight o’clock P M , when it was alread> dark, the plaintiff was lawfully passing 
along the said road in a carnage whicli was being driven with ordinary caution, 
when, m consequence of the said excavation having been left m such un fenced, 
unguarded and insufficiently lighted condition, the horse attached to the 
said carriage fell into the said excavation, and the plaintiff^ was violently 
thrown out of the said carnage and into the said excavation. 

•fhe effect ol the said fall upon the plaintiff was the plaintiff’s forehead 
and scalp were severely lacerated, bruised and wounded, and his frontal bone 
was in]ured, and the plaintiff suffered great pain, and became and was for 
some time dangerously ill, and w^as compelled to remain in hospital under 
medical and surgical treatment from the said 23rd of March last until the Ist 
of May last, and was then discharged from hospital only in order that he 
might and upon the understanding or condition that he should take a sea trip, 
and by reason of lus said injuries and the shock [449'J to his nervous system 
the plaintiff’s constitution and bodily health and strength have been injured, 
and the plaintiff has been and is permanently disfigured, and the plaintiff 
was thereby put to an expense of Rs. 117 for medical and surgical attendance 
and nuising. 

The dcicp-lant Nolit Mohun Chatterjee was, as the plaintiff* is informed 
and believes, employed as a conti actor to make the said excavation, and the 
same was, as the plaintiff is informed and believes, in fact, made by or under 
the immediate directions* of the said defendant Nolit Mohun Chatterjee, and 
the plaintiff submits that it thereupon became and w'aa the duty of the said 
defendant as well as of the defendant Coiqioration to cause the said excavation 
to be fenced, guarded and sufficiently lighted, and that the said defendant 
Noht Mohun Chatterjee, as well as the defendant Corporation, is liable to the 
plaintiff for the damages sustained by the plaintiff from his said fall.” 

The Ooriioration of the Town of Calcutta put in a written statement and 
said ; — 

"The pov/ers and duties vested in and 'imposed on the defendant Corpora- 
tion are tliose prescribed and defined by Act IV of 1876 of the Bengal Council. 
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** By s. 213 of the said Act it is provided, inter aha, that no person shall 
make a hole in any public street without the permission of the defendant 
Corporation in writing, and when such permission is granted to any person, 
he shall, at his own expense, cause such hole to be sufficiently fenced and 
enclosed until the hole is filled up and otherwise made secure, and shall cause 
the same to be sufficiently lighted up at night 

“ In the month of March last the Executive Engineer of the First 
Calcutta Division of the Public Works Department under the Government of 
Bengal, in whose charge the maidan of Calcutta and the tanks therein are, 
being desirous, for the purpose of better draining the said maidan, to connect 
the tank known as Monohur, Dass’ tank with the public sewer in the Chow- 
ringhee Road, applied to the said Corporation for leave to connect such tank 
with such sewer, which permission the defendant Corporation gave, and 
they authorised the said Executive Engineer under the said s 213 to open the 
said Chowringhee Road for the purpose of connecting the said tank with the 
said sewer. 

[460] ‘ ‘ The said Executive Engineer, as the defendant Corpoi ation is 
informed, entrusted the work of making the necessary excavation and laying 
the pipes for the purpose of making the desired connection between the said 
tank and sewer to the defendant Eolit Mohuii Chatterjee, who was at that 
time one of the persona licensed by the Coiporation to do such woik, and who 
was bound to act in the performance of an\ such work in accordance with 
rules framed by the Engineer to the Coiporation in that behalf, hut tlie said 
last mentioned defendant was not in any wav employed by, or acting as the 
agent or contractor of, the Corporation m respect of the said work, nor was 
the said last mentioned defendant under or subiectto the defendant Corporation 
in any way further or otherwise than he was ha\)lo to have his license fcj^feited 
on the breach by him of any of the rules framed by the defendant Corporation 
for the guidance of such licensed drainage contractors 

They then plead that the excavation was made under the orders of the 
Executive Engineer, and deny it was made bv them or under then superinten- 
dence, or that any duty was cast on them in respect tliereof , and in iiara 6 
put the plaintiff to proof and then say — - 

“The Chairman of the defendant Corporation \ias at first led to believe 
that the said excavation made by the said defendant Nolit Mohun Chatteriee 
was left entirely unlighted, but he has since been informea that it was lighted 
by two lamps and was situate irninediatelv opposite to two bright gas lamps 
which are at the door of Mr. Guhboy’s houses Nos 9 io 21, Chowrmgliee , and 
the defendant Corporation believes that if the conveyance in which the plaintiff 
was driving had been driven with due and propel caution the horse attached 
thereto would not have fallen into the said excavation. 

“ The defendant Corporation deny that they l^vrongfully and negligently 
permitted the said excavation to remain unfenced and unguarded and insufficiently 
lighted, and they submit that, under thci circumstances hereinbefore stated, no 
duty devolved on them to fence, guard or light the same. • 

“ The defendant Corporation submit that if any one is liable to thajilaintiff’ 
in this suit it is the Secretary of State for India m Council and fche said Nolit 
Mobuii Chatterjee ” 

Cmi] The plaintiff then amended the plaint, including the Secietary of 
State for India in Council as defendant, and setting out that the defendant 
Nolit Mohun Chatterjee made the eitcavation not as agent of the Corporation, 
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but under the orders of the Executive Engineer of the First Calcutta Division 
of the PuMic Works Department under t lie Government of Bengal, the said 
Executive Engineer having, as the defendant Corporation further allege, applied 
to and obtained authority from the defendant Corporation to open the said 
Chowringhee Eoad for the purpose of connecting the said tank known as 
Monohur Dass’ tank with the public sewer under the said Chowringhee Eoad, 
with a view to the better drainage of the maidan of Calcutta and of the tanks 
therein, including the said Monohur Dass’ tank, such maidan and tanks then 
being in and under the sole charge and control of the said Government of 
Bengal. 

The first question is, wlipther or not there was negligence, whether the 
excavation in the plaint mentioned was in such a condition and so kept at the 
time of the accident as to entitle the defendant [plaintiff to maintain a suit 
against any one, and on that a mass of evidence was gone into, the defendant 
Corporation putting the plaintiff* to strict proof, and the Secretary of State setting 
up a defence to which T shall advert, it became necessary to prove the plain- 
tiff's fall was caused bv negligence. 

The Secretaiy of State sets up that he lias no knowledge of the matters 
of fact alleged in para 5 of the plaint filed in this suit, and puts the plaintiff' 
to strict proof thereof. He pleads substantially that the work was under- 
taken with the permission of the defendant Corporation, and at the instance of 
the Public Works Department, and was made by the contractor, and goes on to 
say “ This defendant believes that on the evening of the 23rd da\ of the said 
month of March, the said excavation was lighted by two lamps placed on each 
side of it by the defendant Nolit Mohun Cbatterjee, and also by certain gas 
lamps on tlie opposite side of the said road, and that the same was then 
protected as aforesaid ” 

'rtie defendant Nolit Mohun Chattel jee has tiled no written statement, 
nor entered appearance until the case came on, and T had better deal with the 
point raised bv his counsel, that the [4^2] evidence of Mr. Brame was not 
admissible because he was not represented at it. 

I am of opinion that the contention cannot be sustained. The circum- 
stances were such to constitute that means of cross-examining within the 
rule under which a jiarty to a ca 56 is not held bound by evidence given under 
such circum.stances that he had no opportunity of cross-examination. Mr, 
Brame, an important witness, was leaving Calcutta, the case was in the day’s 
list . an application was made to have him examined before he should leave, 
and the case being in the dav’s list and the parties bound to be present, I 
ordered that Mr Brameis evidence should be taken by me in accordance with 
my practice ''f having a witness whose evidence is taken under such circum- 
stances examined before me, in place of having his evidence taken at a de hene 
nsse examination. 

On the day on which F made that order, the defendant entered appearance. 
In any case, he had been duly summoned , if he was not at pains to appear, 
it was his fault. In eveiy sense of the rule the defendant had an opportunity 
of cross-exaipining within the meaning of that rule. The evidence of Brame is 
therefore binding on that defendant 

Now, upon the question whether or not at the time of the accident the 
excavation, which is described in the pleadings, was properly lighted. 

The chief witnesses were Brame, Anderson, McDonell, Warwick, Rustomjee 
and a syce. 

The evidence on the other side consists of certain persons, one of them a 
bearer of the contractor Nolit Mohun, and six other persons, Sumshee, Pertab, 
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Sudir. Ac., servants of Mr. Gubboy, whose house is close to the excavation, 
and who w’^ere called to depose chiefly on this, that shortly after the accident 
the plaintiff’s sy^e made certain statements, or that there were lights on the 
spot that are alleged by plaintiff’s witnesses not to have been there. 

I have no doubt the preponderance of testimony is quite on the side of 
the plaintiff, both in respect of position and intelligence of "witnesses examined, 
the manner m which they gave their C«33] evidence, and as to some of 
them there is an entire absence of bias and every possible guarantee of 
independence. 

The accident took place close upon 7 o’clock, a little after 7 , as to this 
there is no doubt. 

Mr. Brarne was on the spot three to five minutes to 7, and narrowly escaped 
from a similar accident He says ; “ I remember an opening in the road 
on the evening and prior to that , I know Monohur Dass’ tank opposite to 
Gubboy’s house and Lindsay Street The excavation was on the north-east 
corner of the tank at right angles with the road, as nearly as possible opposite 
Gubboy’s house , it extended from nearly to quite half of the carriage way from 
the tank side. I saw it in the evening, I nearly tumbled into it, that’s how I 
saw it, I saw it driving home in a brougham , while driving along my coachman 
suddenly pulled up, nearly threw the horse on his haunches, and threw me 
forward in the carnage , I found that my horse had his forefeet on the top of 
the mound of earth excavated from this opening , I got out of the carriage , it 
was dark, it was about five to three minutes to 7 I should say , I got out 
because I was afraid of the horse being lestive , and getting down tlie excavation ; 
I am certain there were no lights. 1 looked particularly to that point, because 
I thought it was a great shame the opening should be left open, and I looked 
to see if there were lights There weio no bamboos or any fencing that \ could 
see. I saw no one by to warn people when I was there. At the time I lived 
at No. 3, Hurnayoon Place, ]ust beyond Lindsay Street, between 17 and 18 
Chowringhee, I did not see the accident, the subject of this suit ; I had no 
sooner got to my house about 200 or 800 yards off, w^hen I heard shouts and 
saw people running about three minutes after I had left the spot. 

“ To Court — There was no fog that evening. 

“ My animal is very steady and does not go fast , we were driving rather 
slowly, the brougham w’^as a heavy one, and to that I attribute not getting into 
the excavation myself. My horse’s forelegs were on the mound, w^hich was 
immediately on either side of the excavation. 

“ The mound was about four feet high.” 

His evidence was not shaken, and in cross-examination, as [464] is 
generally the case with a straightforward witness who generally strengthens 
the case, he shows in most natural and proper way the fact of the evidence 
which he gave coming to the ear of the plaintiff ; upon that evidence 
alone I should find it diffienU to disbelieve plaintiff’s case, unless it were clearly 
established that after Mr. Brame’s accident and before the plaintiff’s, lights 
were put up. There is no such evidence, and the evidence of Messieurs Ander- 
son and McDonell, interested no doubt, and of Messieurs Eustomjee and 
Warwick places beyond doubt that the place was not lit up. 

And when I refer to Mr. Anderson’s evidence, I am glad to note there was 
a common expression amongst all the counsel in the case of consideration and 
respect for the manner in which he gave it ; his evidence given in simply 
straightforward and modest manner must convince any one who heard it of 
bis good faith. 
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Mr. Andefson says : On 23rd March last year, I was driving that even- 
ing with Mr. McDonell in a tom-tom or gig ; Mr. McDonell was driving. We 
wei'e going in the direction of Dhurrumtollah along ChowringJiee Eoad between 
7 and 8 in the evening. We had driven round the Strand and got on Chowring- 
hee Eoad, corner of Park Street, and were going in the direction of No. 15, 
Chowringhee. 

I first became aware of the accident before I fell into the drain , the 
sudden stoppage of the gig first brought it to my notice. A mound of earth 
thrown up on the road stopped the gig. Before the gig was stopped by the 
mound of earth, I have no reason to think anything was wrong. There was 
no fence round this mound, of earth and no lights. T saw no light at all 
round this mound before I fell into the hole The nearest light I observed 
was on the tramway side of the road, on the maidan side The light was 
about opposite the entrance of Gubboy’a house and a little in on the Tram- 
way. I saw the light ]usfc as I was being pitched out , it was not visible 
before in the direction we were coming 1 presume the earth thrown up 
from the drain obscured it. I fell into this drain , I was lendered unconscious 
for some time , when 1 regained consciousness, T saw the horse's feet on 
top of me, the boise fell across the drain. Mr McDonell and [453] some 
natives assisted me out , they got me out before they got the horse out : 
the horse's feet weie not on rue, but on top of me, 1 mean above me, 
across the dram , he did not fall into the drain at that time 1 was pulled out 
with the assistance of natives and walked home about 100 yards." Then he 
states the nature of the injuries caused and of the consequence of them. “ Dr. 
Coraley first came to see me. He would not undertake my treatment, but 
advised me to go up to the hospital I had my wounds bathed and started oflf 
to the hospital in about half an hour , m\ chief injuries w'ere about the 
head, suffered very much pain from them I was m the hospital from 
23rd March to 1st May. Dr Birch and the house surgeon attended me, I* 
forgot his name. The house surgeon dressed my wounds the day I arrived. 

I remained in the hospital until 1st May. Dr Bircli took the case up on the 
following morning, and remained in regular attendance until 1 was discharged. 

1 was unfit for work when I left the hospital I went a sea voyage to 
Singapore. I was away five weeks , sometimes now 1 feel ill effects from ray 
accident , I feel irritation, nervous irritation and headache I feel the irrita- 
tion in the region of the forehead. I sometimes suffer from Vieadache . I have 
been very nervous since the accident . 1 feel startled by a sound, my memory 
is not so good as it was before. Things I have been told I forget soon after 
r can’t say I was nervous before this accident 

“ I wa? not subject to headache before the accident, J have them now 
frequently. 

To Court — 

“ I have headaches now frequently, I was daily in the habit of driving 
about before this accident occurred. I was never nervous in driving before the 
accident , since the accident I have not diiven about so much, I am very much 
more nervous now." 

He was cross-examined as to the horse and the ride and extent of ground 
traversed, and nothing of any consequence was elicited to shake his evidence. 
In one portion he says * *‘At the time of the accident, I can’t say at what 
rate we were going , the horse was regularly used and coming back from a 
long journey , we had no reason to suspect any restiveness." 

Ci36l Cross-examined, he did say that it was a horse which required a 
little caution to handle, but there is nothing to raise any reasonable suspicion 
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that the horse was restive. MoDoneil who is no doubt interested in establishing 
the ease, as he has also brought a suit, says “ that he was first aware of the hole 
when the horse fell into it, with its head on the other side and its forelegs in 
the hole. It jumped over a mound, a slight mound, it jumped over this, it was 
a mound of earth. I can’t say how high the mound was, there was no fence 
round the hole, nor round or on the mound. I saw no light before. 1 approached, 
I saw a light after , it was the extreme end of the west end of the hole, 
on the tramway line at the maidan end of the mound, on the ground. It was 
obscured by the mound, it was on the north side of the mound. I saw no 
other light in the neighbourhood of the hole. I could not speak as to any 
light near Gubboy’s house. There was no light £)n the other side of the tram- 
way on the maidan side , there was another hole on that side. I observed 
this light after the accident, it was an ordinary street lamp such as the Muni- 
cipality use for street repairs. 1 ivas thrown over the hole when the accident 
occurred , I could not see down the hole, but 1 heard plaintiff talk. I did not 
assist in getting him out, T heard his voice from the hole ” Tlien being cross- 
examined as to his driving, he says he has been able to drive all his life in 
Morayshire, and says he has driven this horse and another horse, a country- 
bred. He is a gentleman, who fiom his early training, would seem pretty 
sure to have learned how to drive He says “ 1 saw no lights round this 
excavation before the accident 1 saw two lights after tlie accident. I did 
not examine them thoroughly, but 1 saw the one next the excavation winch was 
an ordinary lamp The one 1 saw was on the maidan side, we were going to 
the north, it was at the west side at the extreme end, the one near the excava- 
tion. I mean it was neither north or south, but at the west end.” 

This IS important as regards the most plausible piece of evidence, that 
plan put in under the circumstances so surprising by Baboo Prossono Biyierjee. 

^That plan represents the mounds as crowded by gigantic lamps and conspicu- 
ously placed, so as to attract the attention of the most casual bystander It 
will be noticed that [4d7] both the witnesses I have refei red to unquestionably 
indicate the real place of such lamps as were there On the ground at each end 
of the excavation, concealed from persons coming from north and south 1 
don’t think it necessary to deal further with McDonell's first cross-examination. 

In cross-examination by the Advocate-General, McDonell says that the 
accident was just after seven , he had his attention fixed on the horse, he re- 
quired looking after, was not pulling The phrase required looking after is 
ambiguous, but the whole effect of the evidence shows that there is nothing in 
the spirit or speed of the horse, or in the circumstances, to show anything of 
exceptional kind. He says our lamps were lit Then m re-examination lie 
adds a fact, which is not immaterial, not very important, that he first drove 
this horse in April 1882 

The next witness is of considerable importance , there is no suggestion 
against him, he lives on the spot, is familiar with that part of the road, ^^hioh 
he contemplates from his verandah for an hour after sunset daily. It is 
Mr. Rustomjee. He says he was sitting in the verandah , when it was light, he 
could see the exca\ation , that is material, because he saw wliat went on and 
saw it at a distance at which Mr. Warwick is supposed not to have seen it 
Mr. Rustomjee was at a height looking down at a scene which he was familiar 
with, which may account for this difference between the two witnesses as to 
this. “ I was sitting in the verandah and I saw no lights at the place of the 
excavation ; there were two mounds on either side, there were no lighted lamps 
on those mounds ; to the best of my knowledge there was no fence round the 
excavation or the mounds. The excavation was opposite Mr, Gubboy’s houses 
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one of bis lami» was lit, that was the pnblio lamp ; there is another lunp pQt 
up by Gubboy and connected with his house* that was not lit. I don*! remem- 
ber if there was any moon. Just as the plaintiff’s trap fell into the hole my 
attention was drawn to it (he means the plaintiff’s trap) I had not noticed it 
before. ” 

Part of defendant's case was to suggest the existence of light from the 
moon* from Gubboy's lamps, and other lights not supplied by them, but sug- 
gested as being then alight, either to suggest that such lighting as it was their 
duty to make was not necessary, or to found a supposition of negligent 
driving. 

[MS] The moon and Gubboy's lamp are unworthy of consideration. 

When Mr. Eusfcomjee's attention was attracted to the trap just as it fell 
down, it was not very dark. He says he was sitting facing south , he was 
positive that there were no lights at the time of the accident , they were 
brought immediately after the accident. 

I am satisfied this was so, whether the person in charge, if any, neglect- 
ed his duty is immaterial. I am satisfied that the mound was insufficiently 
lit, that as Mr. Rustomjee says the coolies brought the lights after the acci- 
dent and that his account of what he says he saw is correct No one who 
heard his evidence can doubt his good faith or good memory Mr. Warwick 
gives similar evidence I refer to the passage where he says he could not see 
the mounds from Rustomjee's house. There is little doubt from Bustomjee’s 
elevation that he would be more likely to see the mounds than Warwick who 
was on the road Mr Rustomjee had been looking at the place for some time ; 
he was familiar with the scene and would probably be able to distinguish to a 
later period the familiar outlines of the mounds as they gradually faded into 
the dafkness of the evening. 

# 

Having read Warwick’s evidence T do not at all think it touches Rustom- 
jee's accuracy. 

Mr. Anderson had just been taken up from the hole, some coolies had 
pulled him out There was no fence whatever round the hole or mound. 
There was no light round the hole, but there was one on the other side of the 
tramway line near another hole. I saw no light by the pit itself. He went 
away down the hole. 

It is to be obseiwed that in the written statement of the defendant Cor** 
poration it is stated that at first the Chairman was led to suppose that negli- 
gence had been committed, but subsequently came to a different conclusion, 
and tliat the mound was lit by two lamps. For the defendant contractor there 
is the evidence ot Saboo, trusted bearer of the contractor (his domestic servant). 

** I am employed in the office in Ezra street, in the service of Nolit Mohun 
'Chatterjee. I know the tank opposite Gubboy’s house I put up a fence at 
the excavation and placed and lighted some lamps. I put the fence on the east 
side of the trench, the east side was opposite Gubboy’s gate or the road I put 
two drainage pipes at the east end of the trench and placed two small bamboos 
across, [isgQ one on the top end of the pipes and one at the middle. I tied the 
two cross bamboos to the pipes with ropes There were two other bamboos, one 
on the north and one on the south side of the trench. They were lying on the 
mounds and the ends were tied to drainage pipes, I did this about a year ago. 

I was not present when the accident took place, I heard of it afterwards. I 
did this work before I heard of the accident in tlie office. I cant’t say the 
time of day I did this ; it was sunlight, about noon, when I did this. I heard 
of the aooideno the next day, I spoke of lighting the lamps, I lighted lamps.” 

320 



ANMBSON [18841 tumintai m 

Hd saya ha lifted six lamps at this place and describes in detail making of 
ranee atoiltm the mound ; and so the other witnesses are called. Shumsher 
Syce says he saw a syce holding the horse by the head, and the syce told him 
the Sahib was coming very fast and could not pull up, and he noticed four lights 
on top of the mound. If that be true, the lights were brought after the aoci- 
aent. If it be true that the syce said that the Sahib was going fast, it is evi- 
dent^ which creates no impression on my mind in the face of the other evidence 
in the case. It is denied that the syce did say it, if he did, he said, as I 
believe, what was not true. 

Nukken says the same thing; these are witnesses of that sort of intelli- 
gence with whom the bolder line of recollect ic/n and fancy are very vaguely 
defined 

^ When placing the evidence of tJiese witnesses side by side with the plain* 
tiff 8 it really has no weight whatever, J sliaJI not further deal with it , had 
their intelligence been equal to their efforts they would have presented their 
story with more definiteness. I must now refer to Prosonno Banerjee’s 
evidence and to the map which he produced, and which, relying on his position, 
the learned counsel for the plaintiff allowed to be put in without cross- 
examination. 

He said My name is Piosonno Coomar Baneijee I am an Honorary 
Assistant Engineer, Public Works Department. I was Rub-Engineer last year. 
When the accident happened, I was Sub- Engineer J know the scene of the 
accident. I made a plan this ib it I made it myself , an assistant sketched it 
in my immediate presence I measured the distances , J lielieve it to be a correct 
plan. I am skilled in this work. I have been 28 years an Engineer (plan put 
in, Exhibit 3) 1 supervised the work on [ 460 ] behalf of the Calcutta Division. 

I supervised it to the easteim iimit of the boundary of the maidan. I %,iw the 
* excavation on the road that was to the east of the eastern boundary of the 
maidan. I saw it on the 23rd March 1882, shortly before candle liglit It was say 
ten nunutes to 7 o’clock ” ("jiiggesting that a pJan tendered under his authority 
must carr^' conviction) , the plan was not objected to, and I must take caretliat 
it shall not mislead. It repicsents the mounds ci owned bv lamps not repre- 
sented by their natural size and in accordance with tlie proposition that the 
lamps were placed at tiie mounds He said lie visited tlie scene of the accident 
just before and the day after Ho says, “ I took the ineasuremeuit of the jilan , 
#the measurements were drawn hv me . the lanterns I purnosely made big to 
show them.” 

Aftei the plan was so put in on this evidence, it appeared that the mounds 
were drawn bv him long before the accident, and that the plan has no leal 
value whatever. He says, “ I made the plan about 14 days or a rnontli ago , I 
made the plans from memory, the mounds by guess and figurative, the bamboo 
was from memory ” A plan ought not to be produced under such ciicum- 
stances without suggesting to the Court a word of the character of the prepat a- 
tion with which it is made It is to be regretted that he did not rcffect that 
such a map is likely to be accepted by this Court upon the faith of his positive 
and presumed scrupulousness, and ought not to have been handtvl in without 
a warning that it was made as it was. 

I find then that tlie mounds and the excavation were not protected, and 
were a dangerous obstruction on the road What are the liabilities of the 
parties ? Nolit is clearly liable. An argument was founded on casein AthiuHon 
V. Newcastle^ dc,. Company (L.R., 2 Ex. D.. 441), which deals with the question 
of liability of one on whom statutory obligation is imposed. I do not think 
that case applies. Then, from the Act, it was clear that a right of action 
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was not intended to arise upon the breach of the statutory duty imposed. 
The duty then was solely the creature of the statute in questiont I have 
no doubt the liability of a person obstructing does not depend on statute, 
although by s. 214 a liability is created, that ^^|81] is, cumulative, and 
did not take away the ordinary liability. I need not therefore deal further 
with it As to Secretary of State. In my opinion the Secretary of State is 
not liable, not on the grounds of high prerogative set up by the Advocate- 
General. If the case had depended on that point alone, I should have followed 
the case of The P, d, 0. Company v. Secretary of State (Bourke’s Rep. A. O. 
C., 166). 

In this case I think the Secretary of State is not liable, because he comes 
within the established rule that one who employs a contractor to do what is 
perfectly legal must be presumed to employ the contractor to do this in a legal 
way. 

There is nothing to lead to the supposition that the contractor is a servant 
of the Secretary of State, and not being so, he comes within that rule. 

If a man employs another to do a thing in its nature dangerous, those 
cases are authoritative for the proposition that he may be liable for damage 
caused by the doing of that act It is agreed that the digging of a trench in 
the public road is so dangerous that the employment of a person to do that in 
itself renders the employer liable, if harm results 

In this case under s. 213 the opening of the road was perfectly legal. The 
precise point was dealt with in a case of Peachy v, Boland (13 C. B. 0. S., 182), 
to which 1 shall presently refer The other cases are Percival v. Hughes (9 Q. 
B. D., 441), Boiver v. Peatc (1 Q. B. D.. 321), Gray v. Pullen (5 B. k, 8., 970 ; 
34 L. «I*. Q B., 265). Percival v Hughes (9 Q. B. D , 441) in which C.J. HoLKER 
dissented, was the case of a building owner, the owner of the house. In that 
case there came in the consideration of the right to support, w^hich is of a 
nature to create special obligation , so also Bowei v. Peate (l Q. B. D., 321) 
stands on same footing. The act done was in itself of a nature to create 
damage to the adjoining house, unless something additional was done, which it 
was held to be the business of the employer to have done No doubt the cases 
run [462] rather fine. Gray v. Fullen (5 B. & S , 970) was a case of 
statutory liability, and took the plea of special liability. In this case I think 
the general rule of law applied in Peachy Boland (13 G B. 0. S., 182)^ 
should be applied , m that case A employed B to construct a drain in a public 
highway, B employed C tu fill in the earth over the brick- work and to carry 
away the suiplus 0, in performing his work, left the earth raised so much 
above the level of the road that 1) driving by in the dark was thereby upset, 
and sustained injury. Held that A was not responsible for the negligence of C. 

I think I ought to follow that case. I do not think there is anything in 
the nature of the work the contractor ivas engaged to do, so necessarily 
dangerous as to bring the case within Percival v. Hughes (9 Q. B. D., 441) 
and the other cases cited. It is not worth while to notice that the marginal 
note was unfavourably criticized in a later judgment. 

Next question is the liability of the Corporation. I am of opinion that 
the Corporafioa is liable. The leading case is now, I think. The Borough of 
Bathurst v Macpherson (4 App. Gas,, 256 ; S.C., 48 , L. J„ P. 0., 61). Much 
of the argument on behalf of the Corporation was founded on the two classes 
of English cases which appear also to have been cited in the Borough of 
Bathurst case. Those cases are dealt with by Sir B. PEACOCK, at pp. 268-9. 
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I think the present case stands, with respect to those authorities, in the 
same position as the Bathurst case . and the observation of their Lordships 
apply here. The judgment, after dealing with the classes of cases referred to, 
goes on ; “ This Municipality has original and not merely transferred powers, 
and therefore does not fall within the class ot cases referred to. It more 
nearly resembles the public body held liable to an action m Ha^tnall v. The 
Hyde Commtssiofiers (4 B. & S., 361) a decision which has been recognised as 
sound law in several later cases. It was there held that the statute creating the 
Commissioners having exxjressly imjjosed upon them the obligation of repairing 
the roads, they were liable not only to [4633 be indicted for a breach of that 
duty, but to be sued by anybody who could show, that by reason of such breach 
of duty he had sustained particular and special damage. In their Lordships' 
opinion no substantial distinction can be taken between that case and the 
present, in which the duty, for the reason above stated, has been found to 
exist, though not expressly imposed by statute ” 

Under the Act, s. 189, the Corporation has vested in it all public streets in 
the Town, and under the Act they shall, “ so far as the Municipal funds permit, 
cause the public roads to be maintained and repaired, and for such purpose may 
do all things necessary for the jiublic safety and convenience ” 

The word may ” in this section has a compulsory force. It is an 
enabling word where the thing to be done is for the public benefit The 
principle is referred to in 5 App. Cas , p 225 

Therefore, “ the Commissioners shall cause the pubhc streets, etc., and for 
that purpose shall do all things necessary, etc.'* 

It has been argued that no duty is cast expressly on the Corporation to 
fence and light an excavation and mound made by third persons by their per- 
mission, and the two following sections are relied on. Section 213 is as follows — 
“No person shall deposit any building mateiial or make a hole in any public 
street without the permission of the Commissioners in writing, and when such 
permission is granted to any person he shall, at his own expense, cause such 
materials or such hole to be sufficiently fenced and enclosed, until the materials 
are removed, or the hole is tilled up, and otherwise made secure , and shall cause 
the same to be sufficiently lighted at night " And s. 252 • — 

“ When the pavement or surface of any public street, oi when any sower 
#or drain shall be opened or* broken up by the Commissioners, they shall, with 
all convenient speed, complete the work on account of which the same shall 
have been broken up, and fill in the ground and make good the pavement and 
surface and the sewer or drain so opened oi broken up, and carry away the 
rubbish occasioned thereby, and shall in the meantime cause the place where 
pavement or surface shall be so opened or broken up to bo fenced and guarded 
and sufficiently lighted during the night.” 

It is argued that as express duty cast on the Commissioners by s, 252, no 
duty could be held imposed on them other than [4643 the duty expressed in 
8. 252, and that they are only liable in respect of unfenced or unlighted obstruc- 
tions made by themselves. But I do not tliink the provisions of s. 252 
should be read so as to abrogate by implication the duty cast on them by s. 191 
in words much stronger than those contained in the section construed m the 
Bathurst case. 

In that case the accident was caused by a drain made by tlie Commissioners 
and which was not kept in repair, and became damaged and caused injury. It 
might be argued that there is a difference between the case of persons who are 
bound to keep a road in repair and who are negligent in performing that duty 
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in respect of constructions made by themselves, and the case where the negli- 
gence imputed IS the* not repairing structures or the not removing or guarding 
obstructions not made by themselves, and the duty charged is that of guarding 
the public and individuals from danger in respect of structures or obstruc- 
tions not made by themselves. I am not prepared to hold that the distinction 
exists when the duty is created by language such as s, 191. The distinction 
cannot bo drawn here so as to absolve the Corporation from liability. I shall 
deal with tlieir position as owners presently, but being charged with statutory 
duties, the\ are, I think, liable for individual damage caused by the neglect to 
fulfil them and an action will he. 

The Privy Council, in the Ikithinst case, after referring to White v. 2'he Hind- 
ley Local Board of Health (L. E 10 Q. B , 219), say at page 266 *' In the 

present case the barrel dram, even if the property of it did not belong to the 
appellants, w«as not onl^ made by the appellants, but the sole control and 
management of it were by tlie statute vested in them . and in their Lordships* 
view this circumstance threw upon them a duty of a similar kind to that 
which was held to exist in^the case just cited 

" Their Lordships are therefore of opinion that the appellants, by reason 
of tlie construction of the dram, and their neglect to repair it whereby the 
dangerouh hole was foimed, which was left open and unfonced, caused a 
nuisance m the highvray, for which they were liable to an indictment. 

“ This being so, tlieir Lordships are of opinion that the Corporation [463] 
are also liable to an action at the suit of an> person who sustained a 
direct and particular damage from their breach of duty ” It is no doubt the 
case that m no pait of the Act is a liability to indictment expressly imposed 
on the Commissioners foi non-performance of their duty but having noticed 
that, h now proceed to the next point, namo]>, that the Commissioners are 
made by s 189 owneis ot the loads in lespect of which the duty to maintain 
and repair is imposed b^ s. 191. 

It was not said m Husscll v The men of Devon (2 T. E., 667), that had 
the men of Devon boon a judicial person an action would not lie, the principle 
was that there was no judicial person who could be sued 

Now here, then, is an original dui> created. Here then is a property 
vested m a legal peison on whom that duty is cast by the Act. What is the 
position of the Commissioners who constitute that person, having the entire 
property, control and management of loads transfer! ed to them, and being 
required by law to maintain them 

In Coiby ” Jf'U (4 G. B., 556 , 27 L J , C 1'., 31B) the position oi an owner 
of a road, not a jiuhlio road, is dealt \vith , the action was against a person 
who had put up a construction upon it, an accident arising to a person law- 
€iilly or liy invitation or ullurement, going along a road rendered dangerous. 

At page 663, Chiol Justice says —It has been contended by Mr Ihiddleshm 
that the owners of the soil, a,nd consequently also any pwson having leave and 
license from them, may, as against any other person using the way by the like 
leave and license, erect an obstruction thereon without incurring any responsi- 
bility for injury resulting therefrom, unless m the case of holding out any 
allurement or inducement to such other iierson to make use of the way. It 
seems to me that tlie very case from which the learned counsel seeks to 
distinguish tins is tiie case now betore us. The proprietors of the soil held 
out an allurement whereby the plamtifif was induced to come upon the plam 
in question . they held out this road to all persons having occasion to proceed 
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to the asylum as the means of aooess thereto Gould they have justified the 
placing an obstruction across the way, whereby an C466] injury was occasioned 
to one using the way by their invitation ? Clearly they could not. 

Byles, J., says : It seems to me that the rule of law is precisely the 
same in respect of a private way, whether by prescription or by license. If the 
exercise of that right be obstructed, the party injured thereby has a right of 
action, just the same as if the way had been a public one.*’ 

The position here is this as contrasted with persons in Corby v. Ilill (4 C. 
B., 556 , 27 L, J. C. P., 318) There the liability of owners of roads is describ- 
ed. Here the persons in question is made owner of roads for the purpose of 
doing what an owner is bound to do. As such owners, and in virtue of their 
office under the Act, they do hold out tlie roads to the individuals of which the 
public is composed, for the use of such persons, and as fit to be safely used by 
them , a consideration of the consequence of holding that the liability of the 
Corporation is limited to the not fencing or not lighting in those cases where 
the pavement of a public street or sewer has been broken up by them, renders 
it difficult to suppose that such was the intention of*the Legislature Would 
it be contended that if a road fell in, they ouglit not to be liable to repair it. 
The word ' maintain ” in the section applies more nearly than ** repair ” to the 
obligation in the present case 

I think it was the intention of tlie Act to require that the Commissioners 
should not be content with the liability imposed by s. 214 on those who break 
up the roads. It is intended for protection of the Corporation, but can't be 
treated as absolving them from tlie duty of keeping the road in a fit and proper 
state. The Commissioners are not, I think, entitled, by permitting others to 
open uj) the road as they did in this case, to free themselves from the obliga- 
tion cast on them by the Act. Thev aie not entitled to promote, or to autl^orize, 
or to permit, dangerous obstiuction to roads entrusted to them. The 
want of lights is an incident rendering an obstruction m the road a dan- 
gerous one , an unliglited mound is in itself a dangerous obstruction , 
and without going so far as to hold that it is the duty of the Corporation 
themselves to hang lights, it is sufficient to hold generally that where there 
is a dangerous obstj'uction ajoiiion wlien such dangerous obstruc-C4673 tion 
results from a permission accorded by them, they are liable for damage 
caused by it. 

I, therefore, hold that tlie Corpoiation are liable to the plaintiff in this suit, 
as to damages, no autliorit> lias been cited on this point. The damages alleged 
ai*e enti'^ely beyond what the plaintiff could claim. Happily his health is, 
in the opinion of doctors, not pei manently or grievously injured , that he has 
sustained some permanent injury I cannot doubt. 

I cannot but consider that he must have suffered permanent injury. He 
is disfigured. Such an accident can’t pass over without leaving a permanent 
effect on his nerves . it makes the man a different man from what he was 
before the accident , I treat with utmost respect, of course, the views of medical 
men, but I must treat the matter as a juryman, and from my own 
opinion upon the matter, from the evidence before me, and from .matters of 
knowledge common to all persons In Z)r. Phillips case (4 Q. B. D., 406} 
OOCKBUBN, C.J., says . “ But we think a pry cannot be said to take a 
reasonable view of the case unless they consider and take into account all 
the heads of damage in respect of which a plaintiff complaining of a personal 
injury is entitled to compensation. These are, the bodily injury sustained ; the 
pom undergone , the effect on the health of the sufferer, according to its degree 
and its probable duration as likely to be temporary or permanent ; the expense 
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incidental to attempts to effect a cure or to lessen ; the amount of injury ; the 
pecuniary loss sustained through inability to attend to a profession or business, 
as to winch again the injury may be of a temporary character, or may be such 
as to incapacitate the party for the remainder of his life/' 

It would be preposterous to take test of how much money a man would 
take to be operated on as this gentleman was. 

Upon the whole, I am anxious not to assess damages to such an amount 
as would be unreasonable, but I can’t help feeling a substantial sum is due. 

I assess his damages, having regard to no pecuniary loss suffered, but 
for the pain suffered and length of time and distress and discomfort at 
Es. 6,500. 

[ 468 ] Next, as to costs. Who shall pay costs of the Secretary of State ? 
I have had great difficulty in the matter. 

The Advocate- Gejieral contended that the Municipality had insisted on his 
being made a defendant and should pay his costs. 

There is something i^ that suggestion , the ground on which I have decided 
in favour of the Secretary of State is, that he employed the contractor, not 
high prerogative. If I had decided on the latter ground, I should not have 
awarded costs I shan’t take that course here. On the whole, taking into 
consideration the character of the case and the nature of the defence, and that 
the Secretary of State was made defendant at the suggestion of the Corporation, 
I shall direct the plaintiff' to pay the costs of the Secretary of State in the first 
place and recover them from the Corporation. 

The decree will be against the Corporation and the contractor for Es 6,500 
v^’itli costs, plaintiff to pay costs of the Secretary of State and recover them 
from the Corporation. 

^he Corporation appealed, 

Mr Evans and Mr. Trevelyan for the Appellants. 

Mr. Evans, — Before the Corporation can be found liable it must be shown 
that a duty w^as imposed upon them, and a breach of that duty must be shown. 
If the accident happened without any negligence on their part, they would not 
be liable for it— see Hammond v. The Vestry of St. Pancras (L. E., 9 C.P., 316). 
There, as in this case, was a statutory duty imposed on the vestry — can it 
be said that we were negligent in giving permission to the Secretary of State to 
open tlie road — is it necessary that we should have persons ready to light up 
the excavation, if the Secretary of State failed to do so. There is no 
allegation that we had any intimation of the fact that there was insufficient 
lighting. 

[Garth, C J.— You gave permission to the Secretary of State and you 
must show that you took proper precautions.] 

I contend that unless we have done something which we ought not to have 
done, no action will lie against us. 

[Garth, C.J. — The question is whether you are not bound to see that the 
road is keptr in a proper state, and were you doing your best to maintain the 
road, when the accident happened.] 

[169] The breaking up of the road was lawful and the permission to do 
so was lawful , and the act of opening was lawful ; that being so, am I bound 
to take cai’e that the lights were lights. 

' My contention is (l) that I am not an insurer ; (2) that I am only liable 
for negligence . (3) that I am only bound, according to Eammmd v. The Vestry 
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of SL Pcmcras, to use ordinary care and diligence. This is not a failure to 
maintain ; it was for the benefit of the public that the act should be done, and 
it is contemplated by Bengal Act IV of 1876. 

I am not bound to go so far as to say that under any circumstances I 
should not be liable ; but I rely on the fact that I was not bound to do anything, 
unless notice of the failure of the Secretary of State to light had been given me 
by the Police. It is not an indictable act to open a road, or repair a sewer ; it 
is a necessary matter, contemplated by the Legislature and not a breach of a 
statutory obligation to maintain. 

[Garth, 0. J. — -If you break up the road you are bound to light. And 
you say that if you give permission to another to ’ break up the road, you can 
get rid of your liability.] 

Lighting has nothing to do with maintaining It was the duty of the 
Commissioners to open the road ; they were compelled to do so under the words 
of the Act. The Court below has overlooked the fact, the Secretary of State 
was liable under the Act to light the road. See s 213. 

In Wilson v. Mayo? and Corporatioyi of Halifax (L. E , 3 Ex., 114), the 
section is similar to the section under Bengal Act JV of 1876 , there it was 
held that a right of action does not arise in favour of an individual unless 
there has been culpable negligence, or an omission which amounts to an 
act of omission. 

[Garth, C. J. — I don’t think Wihon v. The Mayor and Corporation of 
Halifax applies, as tliere are words in the section in this case which were not 
in the section of the English Act.] 

Forbes v. The Lee Conservancy Board (L E , 4 Ex. D.,*^116), the import- 
ance of the case is not m its being on all fours with our case on the facfs, for 
it is not, but it brings out the general principles used in construing these Acts, 
t.e., that those charged wdth discretionary powers are not to be held liable by 
reason of non-feasance in the exercise of [ 470 ] those powers. It is also useful 
to show the meaning attached to several of the decisions. 

In Geddis v. Proprietors of the Bann Reservoir (L. E., 3 App. Cases, 
430, 466) the principle laid down is, that where a person does any dangerous 
thing on his own land, which by a statutory provision he is permitted to do, 
no action will lie against him for doing that which the Legislature has autho- 
rized, if it be done without negligence, although it does occasion damage , but 
an action does lie for doing that which the Legislature has authorized, 
if it be done negligently. There is no case which goes the length of hold- 
ing that where permission is given under statutory powers to do a lawful 
thing, the party granting the permission is to be held liable for the mis- 
feasance of the other. Lord Hatterley in his judgment in the above case, 
at p. 438, points out what ought to be considered in such cases as the present. 

But even presuming there to be a general duty on the Corporation to look 
after the roads, I submit that the evidence clearly shows there was no negli- 
gence on our part, and that we discharged every general duty imposed upon 
us. There is evidence that the lamps were there between 6-30 and 5-46 that 
evening, standing on the side of the road ready to be lighted. The contractor was 
bound down by an agreement with us to keep up proper precautions as to 
lighting and fencing when the streets were taken up. Is the cutting a breach 
of the statutory duty to maintain , if not, then we can only be charged wuth 
nuisance ; the questions resolve themselves into this, does liability attach to us 
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beoauae I gave permission to another to open the road and he aoted negligently, 
or am I liable on my general duty, and were we guarantors for the lighting. 

Mr. Trevelyan on the same side. — The mere fact that a breach of a statu- 
tory duty has caused damage is not enough to give a right of action to an 
individual — Atkinson v. Newcastle Gateshead Water Works Co. (L R., 2 Ex. D., 
441) ; except in 6ne or two cases it is only the creation of the nuisance which 
gives the right of action Glossop v. Heston and Isleworth Local Board (L. R., 12 
Ch. D., 102) ; Hartnall v. Eyde Commissioner (4 B. & 8 , 361) w^as a peculiar case ; 
the Act provided that the Comims-[471]8ioners should be liable for refusing 
or neglecting to repair Oibson v The Mayor Alderman and Burgesses of 
Preston (L. R., 6 Q. B., 218)*. Young v. Davies (31 L. J., Ex. 250 , 7 H. and 
N , 760) shows that a surveyor of highways is not liable to action. We 
should not have been ordered to pay the costs of the Secretary of State. 

Mr. Pugh and Mr. IIill for the resjiondents were not called upon , the 
Court suggesting to Mr Pugh (wdio had previously on the 22nd January 1884 
applied for a rule calling upon the Secretarv of State to show cause why the 
plaintiff should not be allowed to appeal against him) that lie should take the 
rule, and that if good cause w’as not shown against it, an opportunity would 
be given him to argue on behalf of the respondent, if necessary, on the appeal 
against the Secretary of State. The rule was granted on the affidavit of the 
plaintiff’s attorney, who stated that he did not notice at the time the notice of 
appeal was served upon him that t/ie Secretary of State had not been made a 
respondent. The rule came on for hearing on the 4th February 1884. 

The Advocate- General (Mr. Paul) shewed cause Permission to do the 
work was given to the contractor by the Corporation at the requisition of the 
SecrcJtary of State, but the Secretarv of State w’as not allow^ed to do tlie work 
except by a contractor licensed by the Corporation. The rule should not be 
made absolute, first, because in the appeal against the plaintiff by the 
Corporation it would be of no use for tlie Corporation to say “ I am not liable 
but another is,” and, next, because the lower Court has ordered the costs of 
the Secretary of State to be paid through the plaintiff' If the costs had been 
given directly betw^een the Corporation and the Secietary of State, then there 
might be a ground of appeal for the Corporation. 

The suit w^as heard on the 12th March 1883 and judgment given on the 
27th June 1883 , the costs of the Secretary of State liave already been paid 
amounting to Rs. 2,731-8, The decree of the lower Court was, “ suit dis- 
missed against Secretary of State with costs. Suit decreed in favour of plaintiff 
with costs against the Corporation, and liberty to plaintiff to add costs payable 
to Secretary of State to his costs recoverable from the Corixiration ” Notice 
'of appeal was given on the 20th Julv 1883, and the last [ 472 ] day of appeal- 
ing, therefore, was the 20th July , the Corporation appealed as late aa they 
could ; the notice was served on the plaintiff’s attorney, Mr. Orr Mr. Orr^s 
affidavit stating that he did not observe that the Secretary of State was not a 
party respondent, and that he first became aware of the omission on the 8th 
January, 1884 is no sufficient ground to allow him to add us now. It is too 
late now to appeal against the Secretary of State. Section 5 of the Limitation 
Act (corresponding with Order 67, Rule 6 of the Judicature Act) is the only 
section which might admit of the appeal being allowed after time, but the ease 
of the Intematimal Financial Society v. City of Moscow Gas Company (L. 

7 Oh. D., 242) shows that the facts of this case are not sufficient to allow 
permiasioB to appeal to be granted. 
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Cunningham, J. — The case you cite was a mistake of the party and not 
of the attorney.] 

That makes no difference. See Bighton v. Traherne (48 L. J. Exch. 167), 
where the attorney thought he had more time to appeal in, and the suit had 
suffered from that error. 

The Courts have favoured the view I am putting forward — see Colhns v. 
The Vestry of Paddington (L. E , 5 Q. B. D , 368) , there must be some mis- 
conduct on the part of the other side, or defith or something of the kind to 
allow of the order being made, hut ineie negligence on the part of the appel- 
lant’s attorney is not sufficient. See page 25 of Eivaz on Limitation and the 
case of Carter v. Stnhhs (50 L J C. L, 4) The case ol Zaihiflntssa Bibi v 
Kulsum liihi (I. L. R., I AIL, 250) is strongly in my favoui , an error of 
calculation of time allowed for aiipealing is not sutlicient cause under s. 5 of 
the Limitation Act 

Mr. Pugh in support of the rule. — We say that permission to do the work 
was given to the Secretary of State, and that he employed the contractor, who 
applied for permission to open the road With reference to the bearing of the 
order, as to costs, I say it is an ordei in effect that the Coiporation should pay 
the costs of the Secretary of State , it is the old form of order that has been 
made use of — Rudow v (heal Britain Muiiml Life Assurance Company (L. E , 
17 Ch. D., 610). 

[473] [Garth, C J. — Supposing Mr Orr did not notice that the Secretary 
of State had not been made a respondent, lie had ample time to make the 
discovei'v before the end of the year, it is not in the discretion of tiie Court to 
allovV you to appeal , we must follow the Limitation Act 1 

The case of Cartel v Stnhhs (50 L J. C L., \) was a question of appeal- 
ing from an order of the Master , the defendant under the order was to file 
certain interrogatories, or in default the suit was to he dismissed . the suit was 
dismissed through the failure of the plaintiff to file his answer in tune through 
some slip. I wish to show that the Court decided that it was not right that a 
man should be deprived of the limit of his litigation simply from a slip of the 
solicitor’s clerk 

[Garth, C.J. — Under the Judicature Act the Courts have a discretion , 
under the Limitation Act we have none , how do you account for the time 
between the Btb January and the 22nd January Mr Orr does not make his 
application till the 22nd , he ought to have come to the Court at once 1 

Time must be given him to consult counsel , as to the case of Collins v. The 
Vestry of Paddington (L R., 5 Q. B. D , 368) Lord Baggally only makes certain 
observations on general rules laid down by Lord Justice Bramw^ELL, he does not 
say that the rule laid down w’as wTong Looking at the question as to wffietlier 
sufficient cause has been showm, tlie Court must consider what will be the effect 
of refusing me leave to appeal As to the question of the Court of Appeal 
making the Secretary of State a party to this ajipeal under s 582 of the Code 
of Civil Procedure, the Court would not be fettered h\ the Limitation Act in 
so doing. Then as to the question of the payment of costs as between co- 
defendants ; the old form of order is no longer necessary Child v Steiming 
(L. R., 11 Ch. D., 82) and Rudow v. (h'eat Britain Mutual Life Assurance 
Company (L. R., 17 Ch D , 610). 

Judgments were delivered by Garth, C J., and Cunningham, J. 

Garth, C.J. — This suit was brought by the plaintiff to recover damages 
from the defendants for injuries which he sustained in consequence of an exca- 
vation having been dug in Chowringhee Road in the execution of cei’tam works, 
and left after dark in a dangerous condition. 
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[474] The plaintiff and a friend were driving a horse and gig along the 
road, and there being no sufficient lights or fences to prevent the accident the 
plaintiff was thrown from the gig into the excavation and sustained very serious 
injury. 

The suit was originally brought against the Commissioners of the town of 
Calcutta, and the defendant Nolit Mohun Chatterjee who was the contractor 
employed to execute the, work. But upon the Commissioners’ submitting to the 
Court in their written statement that if any one was liable for the accident it 
was the Secretary of State for India or the contractor, the plaint was amended, 
and the Secretary of State was made a defendant. 

At the trial, however, the learned Judge dismissed the suit against the 
Secretary of State, and gave a decieo against the other defendants for Rs, 6,500 
damages, from wliich the appellants (the Commissioners) have appealed to this 
Court. 

Their counsel here have confined their argument entirely to the question 
of legal liability They contend that under the circumstances the 
Commissioners Jiad nothing to do with the work that was m progress, and that, 
whatever negligence niiglit liave been committed by others, they were in no way 
answerable for it. 

In order to understand their view of the matter, it is necessary to explain 
how the works came to be executed, and why the Secretary of State was made 
a party. 

The tanks on the maidan, as well as the maid an itself, on the east of 
Chowringhee Road, are the property of the Government and in charge of the 
Public Works Department. 

One of these tanks opposite Mr. Gubboy’s house, called “ Monohur Dass’ 
tank,’\was frequently overflowed in the rainy season, by which the maidan and 
footpaths became flooded An application had therefore been made by the 
Government to the Commissioners to allow a pipe from the tank to be connected 
with the main sewer under Chowringhee Road, for the ))urpose of carrying off 
the surplus water from the tank. 

This application vs as granted , but upon the usual condition that one of the 
contractors, who are licensed by the Commissioners to carry out such works, 
should be employed by the Government , and accordingly the defendant Nolit 
Mohun, who is one of sucli contractois, was so employed , and it was upon his 
[475] application on behalf of the Government that the leave was granted by 
the Corporation to open up the road 

The work was commenced on the morning of the 23rd of March 1882 ; a 
largo excavation was made from the east side to the centre of the road during 
the day, which w'as left open during the night with a mound of earth three or 
fopr feet in height thrown up alongside of the excavation The accident 
occurred after dark, a little after 7 P.M. No lights were there at the time to 
warn passengers of the danger, although two or three lanterns (unlighted) 
appear to have been placed near the eastern end of the excavation and nothing 
like a proper fence bad been erected to prevent accidents. 

The learned counsel for the appellants very prudently abstained from re- 
opening before us the question which was raised in the Court below, as to the 
sufficiency of tiie fencing and lighting . but I think it right to say, by way of 
warning for the future, that, in my opinion, very different precautions ought 
to be taken on such occasions to secure the safety of the public, from those 
which were taken in this instance. A rough but strong bamboo fence of five 
QX six feet high could easily be put up on both sides of the excavation at little 
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or no expense, whenever such works are executed in a public street : and I 
consider it to be culpable negligence to allow an excavation of this nature to 
remain open at night in such a street (however useful or laudable its purpose 
may be) without sufficient protection being provided against accidents. 

We have now to decide whether the lower Court was right in holding the 
appellants liable to the plaintiff. 

The Commissioners of the town of Calcutta are incorporated by Beng. 
Act IV of 1876 By s. 189 of that Act all the public streets in the town (of 
which Chowringhee Eoad, the street in question, is one) are vested in them , 
and s. 191 provides that ‘ the Commissioners shall, so far as the Municipal 
Fund permits, from time to time, cause the jiuhlic ^streets to lie maintained and 
repaired, and for such purpose may do all things necessai y for the public 
safety and convenience ” 

There is no question here as to sufficiency of funds The Com missioners 
have ample funds for maintaining and repairing [4!763tho streets, and for doing 
all that is generally necessary to secure the iiublic safety and convenience. 

It seems to me, therefore, that they were bound to maintain this street, 
and for that purpose to do what was necessary for the safety of the public. 
The last clause of the section onlv exiiresses what the law would imply 
without it, namely, that for the purpose of maintaining the street the 
Commissioners should have powei to do all that was necessary for the 
public safety , and I think that in allowing an excavation to be made in the 
street, without taking proper steps, or seeing that proper steps were taken to 
protect the public from accident, they were guilty of broach of duty, for which 
they are liable to the plaintiff. 

This seems to be entirely in accordance with the law upon this subject, as 
laid down in The Borough of Bathurst v. Maepherson (L. E , 4 App. Cas., 256) , 
Gihbs V. The Trustees of the Liverpool Docks (3 H N., 164) and other* cases 
cited in Addison on Torts, 4th edition, 740. 

But the Commissioners contend that this rule does not apply to them, 
because they were guilty of no negligence They say that they did not make 
the excavation, and were not aware that it was insufficiently fenced or lighted ; 
and that although it was made by their permission, it was only right and 
proper that the permission should have been granted, because the object of it 
was a reasonable one, and for the public benefit. 

They say, moreover, that the negligence complained . f did not consist in 
making the excavation (which was a proper thing to do, and was done in a 
proper way), but on the omission to light and fence it, which was a duty 
imposed by the Act upon the Government. 

Section 213 of the Act provides that when permission is given by the 
Commissioners to make a hole in a street, the person to whom such permission 
is given shall fence and enclose it at his own expense, and s. 522 makes it the 
duty of the Commissioners to fence and light, whenever they ojien up the road. 
They say, therefore, that the Government is answerable lot not properly 
fencing and lighting the excavation in this instance 

[477] This contention directly raises, what appears to me to be the only 
arguable point in the case, namely, whethoi the fact of the Commissioners 
giving permission to other persons to open up the streets, although for a per- 
fectly proper purpose, relieves the Commissioners themselves from their 
statutory duty under s. 191. 

Mr. Evans went so far as to contend that the Commissioners were bound 
to give permission to the Government as they are bound under s 220 to give 
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permission to persons, who wish to connect their drainage system with the 
common sewer. But this, I think, was not so. It was undoubtedly right 
and reasonable under the circumstances for the Commissioners to give the 
permission, but, at the same time, it was optional for them to give it or not. 

This, however, does not, in my opinion, affect the question whether the 
fact of permission being given, coupled with the other provisions of the Act, 
has tlie ctlect of relieving the Commissioners from their obligations under 
s 191 

I think that it does not . and that if it did, the public would often be 
jjlaced in a position of considerable peril It constantly happens that the 
persons to whom permission is thus given are householders and others of very 
slender means , and tlie so-called contractors, who are licensed by the Com- 
missioners to do the work, are generally in small way of business ; so that if 
the Commissioners could relieve themselves of liability by thus shifting it 
upon irresponsible persons, the public, in the event of accidents, would be 
wholly without redress 

It was argued that it might make a difference in the liability of the 
Commissioners whether thev gave permission to open the roads to responsible 
or to irresponsible peisons , but I think we have no right to construe the law 
in that way. It cannot be that the duty of the Commissioners under s. 191 
is different in the one class of cases from what it is m the other. 

I consider that under that section the Commissioners are bound, so far 
as the streets are concerned, to p -otect the rights of the public , and they 
ought to be especially careful, when those rights are interfered with by their 
permission, for collateral purposes, to see that what they have allowed to 
[478] be done does not cause any greatei danger or inconvenience than is 
absolutely necessary 

I, therefore, eonsidei* that the Court below was right in holding the 
Commissioners liable. 

I am bound to say that I feel more difficulty witli regaid to the order 
which has been made as to the Secretary of State’s costs. Tlie learned Judge 
considered that as the Secretary of State was not a defendant, in the first 
instance, and as he was made a defendant, only because the Commissioners in 
their written statement suggested that the Government was liable, these costs 
ought to be paid by the Commissioners 

He, tlierolore, oidered that the plaintiff should pay the costs of the 
Secietary of State in the first instance, and that the Commissioners should 
repay those costs to the plaintiff, 

Mr Piifjk has referred us to a case of Child Stenning (L. E , 11 Ch. 
I) , 82) upon ill lb bubject which be contends is an authority m favour of the 
learned Judge* b older 

It bcems to me, however, that the circumstances of that are different 
from those witli which we are now dealing , and I feel bound to say that I 
have great dg^bt as to the propriety of the order m question , but as my 
learned brotbei is prepared to confiim it, and as tho order itself, assuming the 
Secretary of State to have been rightly relieved from liability, is substantially 
a ,iust one, I .“'hall not express any dissent fiom the judgment. 

This ap 3 >eal will, therefore, be dismissed with costs on scale 2. 

It only remains now that we should decide the rule which has been 
obtained against the Secretary of State 
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Mr. Pughf when this appeal was first called on, applied to us on the part 
of the plaintiff for a rule, calling upon the Secretaiy of State to show cause, 
why, notwithstanding the delay which has occurred, the plaintiff should not 
be allowed to prefer an appeal against the Government 

He explained to us, with good reason, that so long as his client was sure 
of obtaining his damages and costs from the Commissioners, he was quite 
content to leave matters as they were, and incur no further expense lu 
appealing against the Secretaiy of [ 479 ] State , liut that as an appeal to this 
Court had been made by the Commissioners, it might be that the Commission- 
ers would be relieved from liability, and that m that case the plaintiff’ would be 
without remedy , seeing that the other defendant, ,Nolit Mohun Chatterjee, was 
a man of no means. 

We thought, however, that the dela\, which had occurred, presented a groat 
difficulty in the wa> of our granting this rule , so we determined to postpone 
Mr. Pugh's application until we had beard the present appeal. 

The case having then been argued, we considered that if there were no 
insuperable objection to Mr Pugh's ajiiihcation, the justice of the case required 
that the appeal should proceed against the Secietary of State. 

1 confess I had serious doubt myself, whether, having regard to the 
provisions of s 213, the case should have been dismissed against the Secretary 
of State , and I had also seiioiis doubt, whether under any circumstances the 
Secretary of State ought to have had his costs 

We, therefoic, tliought it right to grant Mr Pugh a rule, calling upon 
the Secretary ol State to show cause wfiy the plaintiff* sliould not be at liberty 
to appeal against him. 

This rule has now been aigued, and we feel bound, though with great 
regiet, to discharge it 

If the question had been one tor oui discretion we certainly should have 
allowed the appeal. 

The appellant had good reason for not appealing in the first instance , and 
it was only reasonable that he sliould wish to appeal when there was a chance 
of the Commissioners being relieved from liability ; and the justice of the case, 
as I said before, was in favour of the wliole case against all the defendants 
being fully discussed. 

We consider, liowever, that, having regard to the language of the Limita- 
tion Act, we have no discretion in the matter. The plaintiff was bound 
to appeal within tw'enty da\s from the date of the decree , and before he could 
relieve himself from this obligation, he was bound to satisfy us (under s 5) 
that he had a siUJicioui cause jo) not pros'xutuuf Ike apptal within that period, 

[ 480 ] We cannot say that any sufficient cause in point of law" has been 
shown , and wo must consequently discharge the rule 

As w’e ourselves, how’ever, suggested to Mr. Pugh, that he should take bis 
rule, in order that, if iiossible, complete justice might be done between the 
parties, we think it right to make no order as to costs. 

Cunningham, J. — 1 concui m thinking that the Original Court was right 
in holding that the Corporation is bound, in vntue of its general, powers and 
duties under the Act, to take the necessary steps for keeping the public roads 
in a safe condition, and that its duty in this lespect is not impliedly abrogated, 
in cases in which permission to make a hole is given under s. 213 by the 
provisions in that section, and s. 214 which impose a duty of fencing, enclosing 
and lighting holes on the person who is permitted to make them ; nor by 
the provision in s. 252 as to the duties of the Corporation wlien streets are 
broken up or drains opened by the Commissioners. It w^as contended in 
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appeal that as the Acl empowers the Corporation to give permission to make 
holes, and imposes on the person so permitted the duty of fencing and lighting 
them, all that the Corporation was bound to do was to use a proper discretion 
in granting permission, and a reasonable care in seeing that the person, permit- 
ted to make the hole was complying with the law. In both these respects the 
Corporation had, it was urged, fulfilled its duty , the Secretary of State was 
clearly a proper person to have permission, and it was shown that reasonable 
precautions had been taken for securing the proper lighting of the hole. This 
argument appears to me to admit of two answers. In the first place the power 
to give permission to make holes in the road, and the duty imposed on the 
person making them to fence apd light, does not, I think, relieve the Municipality 
from its general liability under the Act to keep the roads in a safe condition ; 
and in the next place T do not tlnnk that roasoflahlo precautions wore taken 
in this case, because, whatever may have been done as to lighting, it is clear, 
on the evidence, that there was no adequate fencing and enclosing, and this was 
an omission which might easilv iiave been observed and guarded against by 
the Municipal authorities. 

[481] It was further contended that a mere breach of a statutory duty 
occasioning injury does not necessarily give rise to an action for damages ; but 
that rule has never been held to apply in cases in w'hich the breach has been 
one of a specific duty imposed in favour of the plaintiff, such as, in my opinion, 
there was in the present case I think, accordingly, that there was here a 
negligent breach of duty on the part of the Corporation, and that the plaintiff 
was entitled to sue for damages occasioned by that breach. 

I also think that there are no grounds for interfering with the order of 
the Original Court as to costs The defendant Corporation in their written 
statement pleaded that they were in no way liable for the injuries occasioned 
to the plaintiff, but that, if any one was liable, it was either the Secretary of 
State or the contractor. Thereupon the plaintiff added the Secretary of State 
as a party to the suit. The Original Court having found that the Corporation 
is liable, and tliat the Secretary of State is not, it seems to me just that the 
Corporation, who put the Secretary of State forward as the proper defendant, 
should pay the costs which the improper addition has occasioned A private 
person who seeks his remedy in consequence of having been injured by a gross 
act of neglect in maintaining the roads of the Corporation in a safe condition, 
may reasonably infer that such a body as the Corporation will not raise an 
unsustainable defence, or attempt to get rid of its liability by throwing it on a 
person who is not legally liable , and the plaintiff, having on the strength of 
the defendant Corporation’s plea, added the Secretary of State, may with 
justice be allowed to recover from the Corporation the costs which that impro- 
per joinder occasioned. The powers, as to costs, conferred by Chapter XVIII 
of the Code are extremely wide, and the observations of the Master of the 
Eolls in Child v Stenninq (L. B., 11 Ch Div., 82) seem to justify the principle 
on which the present order has been made. 

Appeal dismisfied. 

Attorney for Appellant : Mr. Carriithers. 

Attorney for Respondent. Messrs. Barron^ and Oir. 

Attorney for the Secretary of State : Messrs Sanderson & Co. 

NOTES. 

[On the question of the liability of the person Under a statutory duty for the default of 
licen.»ee for contractor) from him, see (1896) 1 Q. B. ido , Penny v. Wimbledon Urban 
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Cowncil (1899) 2 Q. B. 72; The Utopia (1893) A. C. 492; (1888) P, R. 108; 11 Bom., 
329. 

On the point of limitation, see (1880) 11 Cal , 767 (776) , (1889) 13 All., 78 (82) ; (1911) 
4 B. L. T., 176: 11 1. C. 812.] 


[48?] PBIVY COUNCIL. 

The 17th November, 1883, 

Present . 

Lord Fitzgerald, Sir B. Peacock, Sir R. P. Collier 
Sir R Couch, and Sir A. Hobhouse. 


Adjudhia Baksh and another Plaintiffs 

versus 

Rakhman Kuar and others Defendants. 


[On Appeal from tJie Court of the Judicial Commissioner of Oudh ] 

Legal Construction of Will — Devise of taliiq- The Oudh Estates' Act, 

I of 1869 — lleqmrevient of registration— Accele') ation of 
remainder on failure of life estate, 

A gift m remainder, expectant on the termination of an estate for life, does not fail, but 
is accelerated, hy reason of the gift of such prior life estate not taking oUect. 

The principle of the decision in Latnsonv Ijainsmi (5 DoGex, M. & G , 764 , 18 Beav , 1) 
held applicable to a will made b\ a Hindu testator. 

A taluqdar, whoso taluq was entered m the thud of the six lists prepared in conformity 
with s. 8 of “ The Oudh Estates’ Act,’’ 1 of 1869, devised his estate b^ a will, which was not 
registered, to one of his wives for life, and after her death to his younger son by her. Held, 
as a consequence of the above rule, that it was not necessary to decide, upon a claim by the 
elder son as heir-at-law, whether the widow, as a person “ who would have succeeded to an 
interest ” in the taluq, it,the taluqdar had died intestate, would have been within the exception, 
in reference to the effect of non-registration of will contained in s 13 of the same Act. 

Appeal from a decree (17th August 1880) of the Judicial Commissioner of 
Oudh, affirming a decree (13th March 1880) of the District Judge of Lucknow. 

The question raised on this appeal related to the effect, with reference to 
the Oudh Estates’ Act, I of 1869, to be given to a will made by Raja Thakur 
Singh, Terbedi, taluqdar of the taluq of Terbediganj, in which the proprietary 
right had been conferred upon the Raja by sanad, dated 29th October 1860. 
The sanad contained the following clause : “ It is another condition of this 
grant that, in the event of the original proprietor or his succeeding heir dying 
intestate, the entire estate shall descend in due order, according to the Baj or 
Gaddi, to the nearest male heir, such as sons and brother’s sons, etc. , and the 
original proprietor, or his succeeding heir, shall also have full power to transfer, 
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C4883 according to his wish in his lifetime, the estate, either in whole or m 
part, by sale, mortgage, gift, bequest, or declare as his successor any one whom 
he may have adopted, and cause him to be made a proprietor of the estate.” 

The Eaja’s name was entered in lists 1 and 3, prepared in pursuance of 
s. 8 of the Oiidh Estates' Act, 1869. In list 1 his name was entered with 
those of the Oudh taluqdars generally. List 3 contained the names of those 
taluqdars whose estates did not, according to the custom of the family, descend 
to a single heir , but to whom grants had been made, as in this, declaring that 
the succession should thereafter be regulated by the rule of primogeniture. 
The appellant, Adiudhia Baksh, as the eldest son of Eapx Thakur Singh, claimed 
the taluq, both under the faw of the Mitakshara, and also according to the 
provisions of Act I of 1869 Kalicharn, the other appellant, had purchased a 
share in the property, and his title depended on that of Adjudhia Baksh The 
respondent, Eakhman Kuar, tlie fourth wife of the Eaja. and his son by her, 
the respondent, Gujadhar Baksh, a minor represented by his guardian Eamjivan, 
set up a title under the will After the Eaja's death, which took place on the 
30th December 1875, the respondent, Eakhman Kunr, succeeded to the manage- 
ment of the taluq, having been put into possession of it under the order, in the 
Eevenue Department, of the Cliief Commissioner of Oudh, dated 26th June 
1876. The Ea]a’s will, which was dated 30th April ]875, contained the 
following : — 

“ I, Eaia Thakur Singh, Terbedi, am taluqdar sfliiacZ- holder of taluq 
Terbediganj tahsil Haidargaih, district Bara Banki, in Lucknow Division. 

“ Whereas 1 have, up to this day, been loval to both the Native and 
British Governments, and pieserved a good name under botli . have been 
loyally performing the duties appertaining to me, and have never failed in them , 
nay, now I am in receipt of a pension from the Government, and whereas, 
by favour of both the Governments, I have acquired, by personal exertions, 
this entire estate of Terbediganj, and other villages, landed property and pro- 
missory notes, as detailed below, together with all moveable and immoveable 
property , andi^I hold and possess all of these witliout having any co-sliarer or 
a co-parcener [484] theiein, up to the time of this writing , and nothing of the 
above property is ancestral , it has been acquired with great pains and industry. 
I, therefore, desire that this, my estate, may continue intact. But 1 am sorry 
that I have married four times . my first wife being Eani Hans Kuar , second, 
Eani Biranj Kuari, deceased , third, Earn Phool Ivuar, deceased , and fourth, 
Eani Eakhman Kuar, still living, each of whom has children , but none of the 
sons is so able and eflicient as to be able to protect the estate and preserve my 
name after me. On the contrary, when during the mutinies the rebels plun- 
dered my property that was wnthin the house at Lucknow, the sons of Earn 
Hans Kuar, my first wife, took all my property, such as was in the house at 
Terbediganj, and turned my mortal enemies, but, by the grace of God, and the 
happy associations of the Government, mv life was preserved I no longer 
approve of tlie unregistered will which I formerly executed in favour of Eaja 
Dabi Baksh, son of Eani Phool Kuar, during the Summary Settlement, in 
accordance with a call from Government to make a xvill : I, therefore, actuated 
by the desire of insuring the protection of my estate, and the preservation of 
my name, do, vhilst in full possession of my senses and mental faculties, of 
my own free wiH, and witliout coercion, hereby giving away and granting all 
my ilaka estate, all notes, goods, cash, jewellery, all documentary papers, the 
mnad granted by the Government, all property, small and large, moveable and 
immoveable, acquired and possessed by me, to Eani Eakhman Kuar, my fourth 
wife, make her owner and proprietress of all ; provided that after my death, 
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Batii Bakhman Kuar, having held and possessed all my property, her descen- 
dants shall, generation after generation, carry out the provisions of this will, 
and after paying up the expenses mentioned herein, apply the remainder of the 
profits to their own use. They have no authority to do otherwise. And Baja 
Gujadhar Baksh, son of Ram Bakhman Kuar, being of under age, shall, when he 
attains the age of majority, carry on the work of management, with the advice 
of the aforesaid Rani ; and after the said Rani, he shall be the heir to and 
representative of the estate, etc., each and everything. No one else can put 
forward any claims Should any person do so, his claim will be declared null 
and void. p83] But none of my representatives and heirs shall have power 
to do anything against the provisions of this document 

This will was not registered according to the provisions of the Oudh 
Estates’ Act, I of 1869. ' 

The suit was tried on the issue whether the will was invalid under s 13 
of the Oudh Estates’ Act, I of 1869 1st, with regard to the widow 2ndly, 
with regard to Gujadhar Baksh, her son. TJie District Judge of Lucknow on 
this gave judgment as follows — 

“As regards s. 13 of the Oudh Estates’ Act, it is clear that if the will 
convey a bequest in favour of this voungcr son, it would not be invalid through 
want of registration If, by the terms of tlui will, themselves the subject of 
dispute, Gujadhar Baksh is a legatee, he is a legatee within the terms of the 
Act, and, by [486] cl 2 of s 13, icgistiatiOTi, in his case, was by its express 
terms unnecessary. 

“ As regards the widow, it is a ver\ nice (juestion whether, m the presence 
of male issue, she can be held to come wnthin the meaning of the term, ‘ a 
person who, under the provisions of this Act, or under the ordinary lawi to 
which persons of the testator’s tribe and religion are subject, would have 
^ ^ succeeded to such estate, or to a jiortion the^*eof, or 

■ ’ ’ to an interest therein, if such taluqdar . had 

died intestate.’ It goes without sa\ing that bv ordinary Mitaksliara law she 
would not have succeeded to eithei the whole estate oi to any share therein. 
All she would have had would, if the Raja had died intestate, have been a right 
to maintenance , and theie may be room for doubt whether, bv strict Plindu 
law, this right to maintenance could literally be hold to be an iiiteiest m the 
estate to which she would have succeeded. I cannot, however, tViink that the 

• The Oudh Estates' Act, I of 18G9, in s 13, iirovidcs as folhjws — 

“ No taluqdar or grantee, and no heir or legatee of a talnqda., or grantee, shall have 
power to give or bequeath his estate, or anv portion thcieof, or any interest theiein. to any 
person not being either— 

“ (1) A person "who under the provisions of this Act, ol under the ordinary law to 
which persons of the donor’s or testator’s tribe oi religion arc subject, would lia\(‘ succeeded 
to such estate, or to a portion thereof, or to an interest therein, if sutli taluqdar or grantee, 
heir, or legatee had died intestate ; or 

“ (2) A younger sou of the taluqdar or grantee, hen, or legatee, m case the name of 
such taluqdar or grantee appears in the third or fifth of the lit.t nicntioried in s 8 

“ Except by an instrument of gift, or a will executed and attested not loss than three 
months before the death of the donor or testator in manner herein provided in the case of a 
gift or will, as the case may be, and registered within one month from the date of its 
execution 

“ By 8. 22 the widow only succeeds to a widow’s estate on failure of th6 eldest son and 
his male lineal descendants, the second and other sons and their male lineal descendants, 
each in succession, the son of a daughter, who has been treated by the taluqdar m all 
respects as his son, and the male lineal descendants of such son, an adopted son, the eldest 
and every other brother successively, then the fiist married widow, and then other widows. 

“ And s. 24 provides that the person for the time being in possession shall be liable to 
pay the maintenance allotted by that section to each widow, the junior widow being entitled 
to half of what the senior widow is entitled to.” 

t In this case the Mitakshara. 
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framers of the law intended to limit the meaning of the term * would have 
succeeded to an interest in the estate ‘ so strictly as to exclude a widow, even 
in the presence of male issue, and thereby to render a will executed in her 
favour inoperative, simply because it was not registered within three months 
of its execution, and although not without hesitation, I lean to the opinion 
that registration of a will in favour of a widow, oven although there be male 
heirs, is not imperative under cl. 1 of s. 13 of the Oudh Estates’ Act. It is 
also urged that even, if under ordinary Mitakshara law, the widow could not 
be held to have been a person who would have succeeded to an interest in 
the estate, she was as a person to whom the estate might, , under the 
provisions, 22, have ultimately descended— a ])erson who would, under the 
]novisions of the -Xct, have succeelded to the estate, or to an interest therein. 
And it is contested, in reply, bha( if eveiv person covered by tlie 11 clauses of 
s 22 l>e held to be a peison who, under the piovisions of the Act, would have 
succeeded to the estate, the piovision as to registiation would lie subject to 
such wide relaxations as practically to defeat its own object 

Read by the light of s 13, cl. I, the peisons included m s. 22 must, I 
think, be held to be not persons wlio might (in the [487] absence of 
those to whom the estate would descend immediately) be capable of succeeding 
to it under s 22, but bmid help, the persons who would have succeeded to the 
estate or to a portion thereof, or to an interest therein, had the taluqdar died 
intestate. But the fact of there being persons to whom the estate might 
ultimately descend, or ratlier of there being jieisons expressly pointed out by 
the Act as being persons to wliom it miglit descend, is, I tliink, a fact which 
must he iield to iirove that in tho event of intestate succession, they were 
persons who would have succeeded (not to the estate or even tea portion 
thereof), hut to an inteiest therein 1 think, therefore, that the wndow’ must 
he holrf to be a per^ )ii w ho, both under the ordinary Mitakshara law, and 
under the provisions ot tho Oudh Estates’ Act, would have succeeded, in the 
event of the Raja’s intestac\, to an interest m Ins estate m the sense of cl, 2 
of s 13 of the Act Holding this, I must hold that registration was not 
vitally necessary to the validitv of the wull, and that the will is genuine and 
valid. 1 must hold furlhei, that the Raja did not die intestate, and that the 
plaintiff's claim, based on the clauses of the Act which govern intestate succes- 
sion, is untenable. Wliether the will gave to the widow an absolute estate, 
or only a life interest therein, vesting the lemamder absolutelydn the minor, 
Gujadhar Baksh, are questions which J do not feel called on to decide. They 
are questions with w^hich, under the above view, the plaintiff has no concern, 
and with reference to which no contention has been raised between the defen- 
dants. The movoanies are claimed by plaintiff as the furniture of the estate, 
and his claim to them falls wdth his claim to the estate itself.” 

, The Judicial Commissioner on appeal held that the Court of First Instance 
had correctly decided that a widow entitled to maintenance out of a taluq was 
to he considered to have an interest in the Littei, within the meaning of s. 13 
of the “Oudh Estates’ Act,” I of 1869. 

On this appeal-— 

Mr. T' H, Cowip, Q. C , and Mr. 0, W Arathoon appeared for tho Appellant. 

Mr„ Herhpjt CotoeU for the Respondent. 

For tho appellant ii was contended that s. 13 of the “ Oudh Estates* Act,” 
1 of 1869, requirefl registration of a will in C«88j favour of a widow. She 
would not, if the testator had died intestate, liave succeeded to " such estate, 
or a portion theieof, or to an interest therein,” within the meaning of the 
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exception declared in s. 13 It followed, therefore, that the devise to her was 
inoperative, and the whole interest in the taluq iqi mediately vested in the 
appellant, the heir-at-law. 

Mr. H. Cowell for the respondent argued that the construction placed on 
the words of s. 13 by the Oudh Courts was correct. Those words were sufficient 
to comprehend the interest for a widow, and the gifts to her was maintainable, 
although the will was not registeied But even assuming that the gift to the 
widow failed, on accotmt of the will not having been, registered the inheritance 
would not, for that reason, pass to the heir-at-law The gift in remainder in 
favour of Gujadhar Bakbh, was unaffected by the non-registration , and this 
gift would be accelerated if the. prior estate failed. To show tliat it would be 
so, he cited Lainwn v. Lauiso'ii (o Do Gex,*M k G , 754 , and 18 Beav„ 1) : 
lull v. JacobH (L. R , 3 Ch D , 703) Jarman on Wills, Chap. XVlll 

Mr. T, 11 CoioiOy Q. C., replied, aiguing that the general intention of the 
testator was in favour of the widow, and that to confer an estate uiion her was 
his principal object 

At the end of the arguments ol Counsel, SlR B. PKACOCK rlolivered their 
Lordships’ Judgment. 

Sir B. Peacock. -Their Lordshijjs aic ol opinion that, upon the principle 
laid down l)y Lord Justice TtJKNKR in the case of LaniM)n v Lainson (5 De 
Gex, M. & G , 754 , and 18 Beav , 1) to which they have been rofeiied by 
Mr. Covwll, even if the vvido\v was not a iieison who would have succeeded to 
any interest in the estate if the Raja Jiad died intestate, the son’s estate was 
accelerated That being so, without expressing any dissent, fiom the opinion 
expl*6ssed by the learned Judges of the Court below, their Lordships aio of 
opinion that, upon the legal construction of the will, the plamtitf has no valid 
claim to any interest in the estate. ^ 

Their Lordships will, thoveiore, humhlx advise Her Majesty that the 
appeal should be dismissed, and the decision of trie Judges oi the lowoi Court 
affirmed. The appellant must pav tiie costs o( tlie appeal. 

Solicitor for the Ajipellants Mi T L, M\lson 

Solicitors for the Respondents Messrs Jlairoiv aa<l 

NOTES. 

£ gcnorall> , as regllld^ ihe gifl ovci on failuic of iircvious tlir Tatioic case 9 

15. lu R . ;J77 .it 409 ehc(i,2 
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[489] SMALL CAUSE COUET EEFEEENCE. 


The 22nd February, 1884. 

Present 

Sir Richard Garth, Kt , Chief Justice, and Mr. Justice 
Cunningham. 


Jellicoe and others Plaintiffs 

• versus 

The British India Steam Navigation Co Defendants 

BiU of Lading — Exemption f tom damage occasioned by neglect of Conipam/s 
seivants'—Suit to recover goods destroyed. 

The pldiiutifl «ih]ppccl two plate glasjs show easch from Calcutta to Rangoon by a steamer of 
the defendant Compaiiv , and signed a bill ot lading which contained the following clause . 
“Carried and cleli\cred subject to the conditions after mentioned . . loss or damage for 
any act, neglect or default whatsoever of the pilot, master or mariners or other servants of 
the Companv , etc , excepted.” In lauding the two casc'^, one of them was entirely destroyed 
owing to the c.irolussno-»s of the Company's servants The plaintiff t>ued the Compan>, 
setting out thdt the damage w as occasioned b> the negligence of the Company’s servants. The 
defendant Company (who were not subject to the Carriers’ Act) relied on the abovemcntioned 
clause in their bill of lading. Held, that the defendant Company were protected by ^heir 
bill of lading, the terms of which had been accepted bv the plaintiff. 

This was a reference to the High Court under s 617 of Act XIV of 1882. 
The facts of the case are fully set out in the following order of reference of the 
Judge of the Small Cause Court . — 

“ The plaintiffs’ cause of action, as set out in their plaint, is in tliese 
terms — 

That they despatched on the 31st March 1883 two plate glass show 
cases from Calcutta to Rangoon by the S.S. Chanda belonging to the defen- 
dant Company on payment of freight. 

That the first plaiiitifl was personally present at Rangoon to receive 
diilivery of the said cases to whom the said cases were consigned. 

Tliat the othcers of the said vessel in landing the cases did so in such a 
careless and negligent manner as to completely smash one of them. 

The value of the case so smashed and damaged is Rs. 500, for which 
suift with all costs the plaintiff's pray for judgment.’ 

[ 490 ] ‘ ‘ The defendant Company put in the following defences to 
the action *— 

“ ‘ (1) Deny carelessness and negligence as alleged in the plaint. (2) 
The cases were landed in the same good oidei and condition that they were 
received m, ^nd the Company are not responsible for the contents. (3) 
Company not responsible for damage or breakage or any other consequence 
from insufficienev of package. (4) Under the contract of carriage the 
Company’s liability ceased as soon as the packages were free of the ship’s 
tackle, after which they are not responsible for any loss or damage, howsoever 

Reference from the Calcutta Court of Smidl Causes by B. S. T. MacEwen, Esq., ooe 
of thtj Judges cf thit Court ' 


340 



, !rHB BiimSH INDIA STNAM NAVIGATION CO. [1884] I.L.R. 10 Cal. 4^1 

tH 

caused. (5) Company not responsible for any loss or damage from any 
act, neglect or default whatsoever of the pilot, master or mariners or other 
servants of the Company. (6) Damages, if any, excessive.’ 

“ On this statement of the defence I directed the attention of the plaintiffs’ 
pleader to the third para, of the plaint, which sets out that the damage was 
caused by the carelessness and negligence of the ship’s officers, and to the filth 
plea of the defendants, and the exemptions in the bill of lading. The clause, 
so far as it is necessary to set it out, is m these terms . ‘ Gamed and delivered 
suhjexii to the conditions after mentioned Accident'^, loss or dajnagc from any acit 
neglect or default lohatsoever of the pilots master oi mariners or other servants 
of the Company ^ etc,, excepted.' 

In reply the plaintiffs’ pleader said that his case certainly was that the 
damage had been caused by the neglect and default of the Steam Company’s 
officers and seivants, and that the evidence which ho would offer would sup- 
port and prove the allegation contained in the third para of the plaint, and 
that that was his case. 

The attorney for the defendant Company thereupon asked me to hold 
that the clause in the bill of lading above set out was a sufficient answer to 
the plaintiff's’ suit, which ouglib to be dismissed 

The plaintiffs’ pleader applied that ilie question might he submitted for 
the opinion of the High Court As Ins witnesses would jnove what he alleged, 
it would he a useless proceeding going into evidence if in the end the result 
would be to prove the defence set up b> the defendants. 

[Ml] ‘ ‘ In this view I conoinred, and eventually it was agieed between 
the pleader and attorney ol the parties with my consent that I should hear 
them on the question of law, and that the plaintiffs should submit a statement 
of the facts m writing, which for the purpose ol this reference is to be taken 
as the finding on the facts It will be noticed that the defendant CoHflpany 
denies the carelessness and negligence alleged, so that theii defence amounts 
practically to a demurrer to the case set up hv the plaintiffs 

The ])laintiffs’ statement of facts is shortly as lollows - - 
W. B Jollicoe, one o( the plaintiffs, states that on the arrival of the 
steamer at Eangoon he went on board and saw the second officei who was in 
charge of the after hatch in which the cases were stowed, and obtained from 
him a promise that he w^ould not land the cases until he (Mr Jellicoe) 
returned to superintend the process , that on returning to the steamer after a 
short absence he found that the cases had been landed and that one of them 
had boen damaged , that he remonstrated with ilie second officei about his 
carelessness and the accident : that the office? exinessod i egret lor not liaving 
kept his promise, but excused himself on the plea that he did not recognize 
them until it was too late, and said they were handled like a baby , that the 
durwan left on board contradicted the statement and said he had tried to 
prevent the accident, but the officer implied ‘ Who is going to clola\ the 
work aq.d find special coolies for you, ohalao ’ , that thereupon the coolies 
heaved the case over and smashed it , that the two cases were put into one 
sling and lifted and w^ere lowered on the whaii , on opening the sling tlie ship's 
coolies employed to clear it heaved the top case over, which fell lipside down 
upon the wharf, from the height of the low^or case, the fall boing accoinjianied 
by a crash of breaking glass ; the lowei case was tlien lifted and earned aw^ay 
properly and was unmiured ; that the landing was carried out undei the 
immediate superintendence and direction of the second officer and in his 
presence. The plaintiff's, therefore, say that the damage was caused by the 
negligence and default of the ship’s officer" in landing the cases.’ 
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“ It its hardly necessary to say that the defendant Company do not come 
within the provisions of the Indian Carriers’ Act, III of 1865, [4923 and that 
the recent decision of the High Court in Mothoora Kanto Shaw v. The Indian 
General Steam Naviqaiion Company^ Limited (I. L. R., 10 Cal., 166) is not 
an authority in favour of the plaintiffs’ contentions in this case. The main 
Argument for the plaintiffs is, that the clause in the bill of lading on which the 
defendant Company rely should not be upheld by the Courts on the ground 
that it IS contrary to public policy. Tfie policy of the l!]nglish law, in so far 
as it applies to common carriers, is very fullv set out m the early part of the 
.ludgment of the Chief Justice in the case just mentioned, and the effect of the 
Indian Contract Act, s. 152, is also explained. Upon grounds somewhat 
similar to those set forth by 'the Cluef Justice in explaining the reasons why 
common carriers undei Engiisli law were hold, within certain limits, to be 
insurers of the goods they carried, it was argued that the ilefendant Company 
could not get rid of its liability under s J52 of tlie Conti act .\ct by a clause in 
the bill of lading such as that now sot up But this argument overlooks not 
only a series of decisions bearing upon tlie point, and to which reference wdll 
presently bo made, but certain obseivations ot the Chiel Justice in tJie case 
just mentioned and whicli touch on this verv point Referring to s. 152 of tlie 
Contract Act and the Bombay case, the Chief Justice sius “ If the Bombay 
Court IS riglit, anv contract or usage of ‘ tiade whicli is inconsistent with the 
general law laid dow'n by the ContJ*act Act is invalid ’ -(and here it is argued 
that the clause in the bill of lading is inconsistent with the English law relating 
to common carriers and to the provisions of s 151 of the Contract Act). * Now 
it seems to me impossiiJe to suppose that this was intended The .\ct only 
lays down certain general rules which, /n ike absairr of any syccial contract or 
usage to the (AmUanj, *a,reh\w(\mg on contracting pa, ititis. But it could never 
liave been intended to restrain free libeiLv ot coritiact as lietvveen man and 
man. ftr to invalidate usages or customs wdiich may pievad in any particular 
trade oi business ’ That it seems to me is tlu' wdiolo point, and it is fullv 
answered by the obsoLvations of the Chief Justice in Lins case Parties are 
always free to make tlieir own contiacts, and il tlicv liave made a s].)ecial 
contract they are hound by it 

“The onlv case cited by the piamtiMs’ ])leadei in Ids argument, 
£ 493 ] was Phillips v. Clark (2 C. B N. 8 , 156), and it was contended, on the 
judgment of CiJCKBl RN, C J , that as in that case, so in this, the contract is 
susceptible of two constructions, and that the moie reasonable one should be 
placed u[)on it, vi/ , that ib was not lo be siijiposed that the plaintiffs intended 
that the dolcndant Coniiiativ should be exemjited ii'oiii tli(* duty of taking 
ordinary care ol tlu' goods the caie requned In s 151 oi the Contract \ct, 
but that it wa^ Iv meant to uNompttliem horn oulmarv eoinmon law Jiabilitv, 
orWierc Irom IiahiJiby when tliev liad (Aeicised the eaie nTijio^cd In s 151. 
In othci wolds, tiiat tlie clause of the bdl ol lading should he taken oidy in sr* 
'far as it was consistent with the soetidu ol the Contract Act, and that it could 
never have been intended to relieve the Comiiany from the responsibility for 
damage resulting from the direct negligence ot their own officers and servants. 

“ It seems to me the distinction is jilani enough. On the bill of lading in 
Phillips v. dark (2 C. B. N. S , 156), the owner was not to be accountable 
for leakage or breakage,’ /.e., leakage or breakage caused in the ordinary 
course of shipment and landing or from unpreventible causes during the voyage, 

‘ the result of mere accident where no blame was imputable to the master and 
for which, but for the stipulation in question, he would still have been liable,’ 
in the words of Chowder, J. :.but there was nothing in that contract which 
exempted the owner generally from fJbe negligence ol bis officers or servants, 
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and Chief Justine GockBURN in bis judgment admits that * a carrier may protect 
hims^f from liability for loss or damage to goods intrusted to him to caiTy 
even if occasioned by negligence on the part of himself or his servants, provided 
any one is willing to contract with him on such terms ’ Grill v. The General Iron 
Screw Collier Company (37 L E., 3 C P , 205; -md The Duero (L.E , 2 Admr , 393)|| 
support this view. In the last case it was said a sliipowner was not in the 
category of a common earner. Hir E Phillimoiie said * Assuming, for the 
sake of argument, that the shipowner was in the category of a common carrier, 
still it would be competent to him, under the authorities, to have protected 
himself from liability by such a bill of lading as this [494] at all events, if 
not to have jirotected himself from the negligencfi* of the servants w’'hom he 
employed.’ It must he observed tha.t it must ho presumed that this bill of 
lading was accepted deliberately by the plaintiffs, thoiigli it was, of 
course, competent to them to have lefused so to accept it The con- 
tract does not appear to me in itself to have lieen unreasonable. There is also 
a decision of the High Court of Bombay, Giaham v. II ill (iO Bom H. C., 60), 
in which it was lield that as no negligence had been i 3 ro\ed the rnastei was 
not protected bv the excejition ‘ damage fi oni negligence ’ , the converse of 
course holding good that if he had iiroved negligence ho would have been 
protected. 

“ It was stated in the argument foi the defendants that the High Court of 
Calcutta, in the case of Nwid Cooviat Ihdt v The P and 0 Co. (an unreported 
case) decided by Mr Justice Phear on 14th January 1876, bad also held to the 
like effect on a similar clause in the liill of lading 

“It appears to me to he lioxond all doubt settled that a ship-owner may 
limit Ins liahilitj, in losjiect to lo’^s of or damage to goods wliich he contracts 
to carry, and tliat the (/oiirt will not go into the reasonableness or unroasoi^ble- 
ness of the contract 

“ The plaintiffs have sulmnttfid ton cpiestions, but it appears to me that 
the answer to the second question ,iS practically an answer to the whole of 
them. The answer to that question, in mv opinion, is that the defendants 
can, by a special contract, such as this bill of lading, get nd of their liability. 
The other questions only sot out the aiguments which were advanced for the 
plaintiffs in support of their contentions 

“ With regard to the third and foiirtli questions it may be observed that 
the practice with regard to the granting of hills of lading was not in dispute, 
but the mate’s receipt states that packages aie received subject to the condi- 
tions in Company’s form of bill of lading to be granted for these goods.’ This 
notice is sufficient to put a sliippei on enquirv, and the plaintiffs admitted 
that they took no exception to the tonus of the bill of lading when it reached 
them. It must, therefore, 1 take it m the wmrds of Sir E PhillimorE, be 
presumed that * the hill of lading was acc^jJted deliberately ’ 

[4950 “ On the facts a.s set out and relied on by the plaintiffs I was of 
opinion that the defendant Conipary was entitled to the judgment of the 
Court, and that the suit should bo dismissed, and 1 have accordingly dismissed 
it subject to the opinion of tlie High Court on the question, whether on the 
facts as stated by the jilaintiffs the defendant Company is not exempted from 
the damage caused by the neglect and default of tlie officer of the ship and the 
other servants of the Company in landing the show case. 

“ It may be that if the plaintiffs had framed their cause of action differ- 
ently and had not alleged and undertaken to prove carelessness and negligence 
on the part of the servants of the defendants but had thrown upon them the 
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onus and odium of proving negligence of cheir own olfioer and servants as an 
answer to the claim, the result might have been different, or if the officer had 
been sued instead of the Company. But when the plaintiffs undertake to 
prove the negligence of the defendant’s servants they, in effect, establish the 
HfCompanv’s defence In the Bombav case the defendant failed to prove his 
own negligence , he failed to show that he was a person not to be trusted 
with the carriage of goods, and as a consequence he had to pay. This may 
seem an extraordinary and not altogether satisfactory state of things, but it 
would appear to he the law on tlie c«ases cited. Mr. Leggett in his work on 
Bills of Lading, p 24i5, points out that there is something to he said for the 
ship-owners’ view and in - favour of the decisions which have been quoted. 
For the ship-owners it was said ‘ We find sea- worthy vessels with certifi- 
cated masters, mates and engineers , w'e do our best to secure immunity from 
sea-damage, but if our servants act negligently and injure our interest, and 
at the same time inflict los.s upon the goods on board, the fault does not rest 
with us, and we will not convey merchandise by our ships unless we are 
exonerated fiom alJ liability for the acts of the masters and crew over whom, 
.when they leave port, we have no further control.’ And the learned author 
goes on to point out that ' the question was then narrowed to that of a con- 
tract for the carnage of goods under conditional terms. The merchant was 
not compelled to forward noi the ship-owner to carry the goods , but if the 
former consented to the terms of [496] the latter, tlien the agreement rested 
on the limitation of liability as expressed in the bills of lading. A ship-owner 
insures his vessel against perils of the sea, but the destruction inflicted by 
winds and the waves does not include the at times equally disastrous losses 
brought by the carelessness or ignorance of his servants ’ 

“ The costs of the leference have been deposited by the plaintiffs ” 

‘Mr Barrow appeared for the Defendant Company. 

No one appeared for the Plaintiffs 

The Opinion of the Couit (Garth, C J . and Cunningham, J.) was as 
follows — 

The Small Cause Court Judge having found as a fact that the plaintiffs 
in this case accepted the terms ol the bill of lading, we think that we cannot 
do otherwise than confirm his judgment 

The defendants, of course, are not subject to the provisions of the Carriers 
Act , and they have a right to impose upon shippers any terms, however 
unreasonable, which the latter think proper to accept They may thus free 
themselves from the consequences of fheir own negligence or default, however 
gross or wilful. 

So long as the law allows one class of carriers to insist upon contracts of 
this kind, and the public submit to have their goods carried upon such terms, 
Courts of Justice are quite powerless to protect them. 

Judgment affirmed. 

Attorneys for the Defendants . Messrs. Bay row d Orr. 

NOTES. 

[An ev'eption aga.in‘<t ncgligenco is valid, when it is a term of the contract ’ — 10 Cal., 
489 ; 13 Bom., 571 , 80 Mad., 79 at 88 (per MlULER J ) 16 M L. J., 573 : 1 M L. T., 387 ; 
32 Mad., Oo 18 M. L. J., 497 : 4 M. L. T. 110 See also 13 Bom , 671 ; 22 Bom., 184.] 
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PANYE OHUNDEB SIBCAH &c. V. HUROHUNDER Ac. [1884] IX.R. 10 Cal, 497 

[ 10 Gal. 496 ] 

APPELLATE CIVIL. 

The 12th Febriiai-y, 1884, 

Present : 

Mr. Justice McDonell and Mr. Justice Field. 

Panye Chuncler Sircar and others Plaintiffs 

versn^i 

Hurchunder Chowdhry and another Defendants.' 

Right of suit — Sale in execution of decree — Right of pincha^ei 
under previous private sale— Notice of tiansfcr - Landloid 
and Tenant — Bengal Act VIII of 1809, s •10. 

Tho planititf purchased under a private coiive;yance from the registered tenant of a 
pormanent transferable interest in land sucii as is desen bed in s 20 of Bengal Act VIII ol 
1869, but no notice of the tiansfei was £4971 gi\en fo the /amindar zamindar subse- 

queiitl} brought a suit against the tenant for arrears of rent, and obtained a decree, in 
execution of w’hich he caused the tenure to be sold, and himself bec4imo the purchaser The 
plaintiff took proceedings undei s 811 of the Civil Procedure Code to sel aside the sale, but 
hifl application was lejected on the ground, an erroneous one, that ho wa^. not .i proper pal’t^ 
to take Huch proceedings, and he did no appeal against the order rejecting it Held, m a 
suit brought against the zamindar and the tenant to set aside the sale, that in the absence 
of fraud the suit was not maintainable The plaintiff might have satisfied the rent decree 
and so prevented the sale, or he might have appealed against the ordei rejecting his applica- 
tion to set it aside , but having done neither, and the zamindar having had no notice of the 
transfer, the plaintiff was not entitled to treat the proceedings in the rent suit as a fiulhty 
on the ground that he was not a part> to that suit 

The plamtifls sued for a declaration of tlieir title as proprietors of a taluq, 
of which they alleged they became possessed by purchase partly from one 
Runa Bhina on the 12th Bhadro 1280 (27th August 1873) by private convey- 
ance, and partly b> purchase at an auction- sale in execution of a decree 
against Lala Mahomed Mondul, and the second defendant Sher Mahomed 
Mondul on the 20th March 1877. 

The plaintiff's alleged that the first defendant, who was the pioprietor of 
the zamindari to which the taluq appertained, had on the allegation that it 
constituted the jama of the second defendant, and acting in collusion with that 
defendant, who had, the plaintiffs alleged, never been in possession, obtained 
against the second defendant without the knowledge of the plaintiffs, an 
ex parte decree for arrears of rent of the taluq in execution of w^hich decree he 
had fraudulently, and in an irregular manner, brought the taluq to sale on the 
27th December 1879, and had himself become the purchaser. The iiTegularit> 
complained of was the omission to issue any purwana of attachment, or 
notification of sale, either when the sale was origmally fixed or after a postpone- 
ment which took place, in consequence of which omission there jiad been a 
small attendance of purchasers, and the first defendant had purchased the ino- 
perty much below its value. 

The plaintiffs took proceedings under s. 311 of the Civil Procedure Code, 
to set aside the sale, but their petition was rejected on the 23rd January 1880. 

•Appeal from Appellate Decree No. 1127 of 1882, against the decree of J ^1 Kirkwood, 
Esq., Judge of Mymenmngli, dated the Slst March 1882, affirming the decree of Baboo 
Jogendra Nath Miikherj'i, Munaiff of Ghosegaon, dated the 28th Eobriiarv 1881. 
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They therefore brought this suit to [ 498 ] have the sale declared void on the 
ground of fraud and irregularity, and for a declaration of the right to posses- 
sion of the taluq. 

The first defendant alone appeared to defend the suit. His allegations 
were, that tlie property was not worth so much as stated by the plaintiffs, and 
the suit had been greatly over-valued , that the order rejecting the plaintiffs 
application under s 311 was final, and the plaintiffs themselves were not the 
judgment-debtors, and the suit therefore not maintainable ; that the plaintiffs’ 
vendors had no right to the property, and therefore could convey none to the 
plaintiffs, whose names, moreover, were not registered in the senshta of the 
zamindaii , that tlie taluq was sold for arrears of rent of the entire raahal due 
to tlie first defendant, and tlieieforc the plaintiffs’ right was extinguished. 

The defendant denied that there had been any iriegularitv, illegality, or 
fraud, in the conduct of the sale at which he had purchased the taluq, which 
he alleged was registered in the H^^nshta in the mimes of the second defendant 
and his brotliei Lahu Mahmud, against whom the decree, in execution of 
which the taluq luul been sold had been obtained. 

The Munsilf lound there had been no fraud by the first defendant m the 
proceedings against the second defendant , that the first defendant had no 
notice of the plaintiffs’ purchase, and their names were not entered in the 
serishta , tfiat whatever right the plaintiffs might 'nave had was extinguished 
by the sale m execution for arrears of rent . and that the plaintiff's, having 
applied to set aside the sale undoi s 311, and that application having been 
rejected, could not now sue to set aside the sale on the ground of irregularity. 
He theretoio dismissed tlie suit, and an apjieal hv the plaintiff’s was dismissed 
by the Judge 

The plaintiffs appealed to the High Court. 

3ahoo Umahth Mooket foi tlie Appellants 

No one appealed foi the Kespondents 

The following Judgments weie delivered by tlie Court (McDoNKLL and 
Field, JJ ) *- 

Field, J. - In this case the appellant is the puicluisei under a private con- 
veyance of a taluq oi tenure such as that defined in [4993 s 20 of Bengal 
Act Vlll of 1869, tliat i^, a permanent transferable interest in land intermediate 
between the zimindar and tlie cultivator. The zammdar, defendant No. 1, 
brought a suit toi icnt against deiendant No 2, who was the tenant of the 
tenure wliose name was registered in the zammdari sertskia. He obtained a 
decree, brought tlie teruue to sale, and liimselt became the purcViaser. The 
plaintiff m this suit seeks to assert his rigJit to the tenure, setting up a title 
based upon a jiiivate conveyance from defendant No. 2 alleged to have 
been executed iiefoie the proceedings in the rent suit. No intimation of this 
transfer as foi mall y given to the landlord , and it has not been shown — I 
may say attempted to he shown— that he was aw'are of it. 

There can he no doubt that tlie execution sale, under which defendant 
No 1 purchased, w^as not a sale of the tenure itself under tlie provisions of the 
rent law, but that it w'as a sale in execution under the provisions of the Code 
of Civil Procedure (Act X of 1877), and in this respect the present case differs 
from the Full Bench case of Shavtr Chand Koondo v. Bro]o Nath Pal Chotvdhry, 
(21 W E , 94). It IS contended that all that passed by that sale was the right, 
title and interest of defendant No 2 , tliat inasmuch as the defendant No. 2 
had, before the rent suit, conveyed away his interest to the plaintiff, there was 
no right, title or interest in him which could pass by the sale; that the title to 
the tenure is tiiorefoie in the plaintiff, who purchased bond fide a transferable 
tenure and that he must succeed in the present suit. 
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I may first observe that an execution sale under the provisions of Act X 
of 1877 lb something different from an execution sale under the old Code (Act 
VIII of 1859). What was sold under Act VIll was “ the right, title and 
interest of the judgment-debtor.” These words wore omitted from the Code 
of 1877, and what was sold undei that Code was the property of the judgment- 
debtor, that is, the thing itself was sold and not the ludgment-debtor's right, 
title and interest in that thing The Code of 1877 contains provisions for 
ascertaining and defining the judgment-debtor’s interest in the property about 
to be sold, and there was one section (313) in that Code which allowed the 
purchaser to have [500J the safe set aside, if it weio shown that the judgment- 
debtor had no saleable interest in the jiroiierty., 1 do not think it necessary 
on the present occasion to determine what may be the effect of these provisions 
as compared with the provisions of the Code of 1859 in connection with the 
question of what passes to a purchaser at an execution sale 1 think that the 
present case must be dealt with upon its own grounds The plaintiff, not- 
withstanding his own laches, had two couises open to him in order to save the 
tenuio from sale. When the landlord obtained a decree lor rent, he could have 
satisfied that decree and thus pi evented tlie sale He had a second course 
under the provisions of the Code of 1877 Section 311 of that Code provides : 
“ The decree-holder or atu/ person whose lynmooeahle propeity has been sold may 
apply to the Couit," (fee., and it has been decided [see lyhaqabiiti Chiiin Bhutta- 
charjee Choud}y v. BisheshuAii Sen (I L K., 8 Cal , 367 , 10 C L. R , 141) and 
the cfisos there quoted! that the words “ am/ peison whose immoveable liroperiy 
has been sold ” ineJudu persons, othei than the judgment-debtor In the jiresent 
case the plaintiff did make an application undei s 311 That application was 
rejected on the ground that he had no locus standi. It was open to him to 
have appealed against the older I’ejecting liis aiiplication. Tliere being thus 
two courses open to the plaintiff to prevent the sale of tlio tenuie wliicti he is 
alleged to have purchased, he did not avail Inmseli of one ot them, and by a 
wrong decision of an inf’eiioi Court, upon the construction ot the Code lie was 
prevented from availing lurnself of the other. He has now bioiightaregular 
suit, and the question is, whethei he is entitled to tieatthe proceedings in the 
rent suit, and the sale in execution as a nullity so iar as lie is conc(3Lncd, on the 
ground that he was not a party to tliat suit It appears to me that he is not so 
entitled. Accoidmg to the common law, quite apart Ironi any statutory jjrovi- 
sions, when a tenant transfers liis mteiost to a tliiid pe> son, in oidei to discharge 
himself from futuio liahihtv for rent, and m older that the ‘■ransfeiee may have 
the advantages of the tenanc\, one or both ol them must give notice to the 
la.ndlord. In tins country s 26 ol the Rent [jaw expiessl^ imposes the duty 
of giving notice upon all transferees of tenures, such as aio described in 
[dOl] that section, and the tenure in the jiicsent case is one of those 
tenures. The tenant, the transieroi, gave no information of the transfer to 
his landlord, and the plaintiff, the transferee, gave no intimation ol his puicliase. 
This being so, the latter has by bis own laches placed himself in the disadvan- 
tageous position which he now occupies In the couiseoi the argument the 
case was put to us of a decree- holder who attaches and sells in execution of his 
decree property which belongs not to his ludgmont-debtor, byi to a third 
person, and we were asked wliether it could he contended that such a sale 
would convey a good title 1 think it could not be so contended, but that is a 
very different case from the case which we have now before us. When a 
decree-holder seeks to execute his decree against property, moveable oi immove- 
able, it is his dut> to make sure that tlie property winch he brings to sale in 
execution is the properU of his judgment-debtor, and, if he makes any mistake, 
he does so at his own peril Tlie circumstances ol the present case are, I think, 
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an Exception to this general rule. The landlord, the decree-holder, knew that 
the person whom he sued was bis tenant. No doubkthat tenant had by law the 
right to transfer his tenure, but the same law^ cast upon the transferee the duty 
of giving the landlord due notice of the transfer, and unless the transferee 
discharged the duty so cast upon him, the landlord was not, in my opinion 
bound to look beyond the information contained in his scnshta, and can- 
not be affected with knowledge of a fact not communicated to him by 
the person whose dutv it was to communicate it. It will be borne in 
mind that he had not this knowledge from any othei source and no case 
of fraud has been made out In this exceptional case, therefore, the 
duty was, not upon the decrqe- holdoi , but upon, the person who now comes 
into Court, and asks for redress. That person has been guilty of neglect in the 
transaction itself — neglect of a dutv expressly imposed on him by tlie law — 
wJiilst the landlord, against whom he seeks red) ess, has committed no wrongful 
act, and has been guilty of no omission of duty It appears to me, therefore, 
that the plaintiff is estopped by his own omission from saying m this suit as 
against tlie landlord that he liad acquired a good title to the tenure. Then, 
there is another considei ation Section 316 of the Code provides that the sale 
certificate shall, so [502] far as regards the parties to the suit and persons 
claiming through oi under them, vest the title to the property in the purchaser. 
In the case now before us, tlie plaintiff claims under one of the parties to the 
rent suit, that is, the defendant, and I think that the provisions of this section 
are therefore applicable to him 

1 am therefore of opinion that although the tenure in this case w^as sold 
under the jirovisions of the Code of Civil Procedure and not under the special 
provisions of Bengal Act VIII of 1869, the plaintiff' is not entitled to succeed 
in this suit. 

We dismiss this appeal, but vvitliout costs, no one apjiearing for the 
respondent 

McDonellt J. — In this case it is found b> tlie Court below that the 
zamindar was entitled to sell the whole tenure, and the sole que'»tioii we have 
to decide is, whether he actuallv sold it. Both the Courts below have found as a 
fact that the hole tenure was sold, that the tenure was proceeded against and 
regarded as liable, and that the sale proclamation and sale certificate show that 
the tenure was sold Under these circumstances 1 do not think that we ought 
to interfere, although there may have been iriogularities in the sale proceedings, 
and I would therefore dismiss this appeal 


Appeal rltHruisserl, 


NOTES. 

[ WHO CAN APPLY UNDER SEC. 311 C. P. G , 1882, (0 21, R 90, C. P C , 1908) 

Tho word^ ‘ any pei son whose inf^iesh ate affected by the sale ’ have been substituted m 
the Code of 1908 for the words any person whose 'immoveable pinpetty has been sold midcr this 
chapter." 

A perboij who claims to be the purchasoi of .i tenure prior to attachment from the 
judgment-debtor whose interest in the tenure has been sold in execution of a decree for its own 
arrears of rentj-y entitled to apph under thin rule as his interests are ccitainlij affected by the 
sale : — 10 CaL, 496 ; 9 C W. N. 134 (137) , 22 Gal., 802 distinguishing 15 Cal , 488 F. B., 
where a purchaser of immoveable property from the judgment-debtor prior to attachment 
was held to be not entitled to applj under this nile See also 16 Mad., 476 A beneficial 
owner of property cu tided bo apply under this rule where immoveable property has been 
sold in execution rf a decree against the o.stcnsible owner -—20 Gal., 418 , 19 Mad., 1G7. 

te^daolVC W. N S0,10C. W. N J76 t C L. J. 68; (1914) M. W. N, 147, as 
regards the scope ol the rule ] 


346 



ABUT SAHOO <fec. V. l^HAKDHONK PYKUBA [1884] I.L.R. iO Cal. 803 


[10 Cal. 502] 

APPELLATE CIVIL. 

The 6th March, 1884 
Present . 

Mr. Justice Tottenham and Mh Justice Norris 

Arut Sahoo and another ... .. DefendanU 
versuH 

Prandhone Pykura *Plaintiff 

Landlord and Tenant — Occupaucii oj homestead land — tUqhtoj landlofd to 

determine tenancy 

The mere record of the mijiic of a tenant, who is found in occiipcitioii of a paifcicular 
piece of land, in Settlement proceedings, and of the icnt payable b\ him does not invcHt him 
with any permanent title to hold it 

Where an estate, atone time the propcity of the Ooveinment, was as a kkas mohal 
settled rvotwari for a period of 80 years from 1247, and wJiore in such Scttloniont A was 
recorded as tenant of the land at a stated rent //c/rf that the (Vmrt was not bound to piosumc 
that the origin of A's title was a giant to continue in pennanenl possession 

[503] Prosnnno Coatnaree Dehen v. Hutton Hepan/ (f. L R. 8 Oal , b96) , Jddatto 
Charan Dcy v, Peter Doss (id B L R , 117 , 17 W. H , 888) followed 

This was a suit foi eiectmont, upon a notice to quit, in rof^aid to 4 
ghoonts and 13 Inswas of homestead land whicli the defendants and their 
ancestors had held over since the Government Settlement at an annual font of 
nine annas and seven pies. The defendants in answei denied tlie receipt of 
notice, and disputed the plaintiff’s right bo eject them. The first Court, though 
found that not only iiad notice to quit been given, but also that it was sufficient, 
and held that by virtue of the Settlement made by Government the defendants 
acquired a title to hold the land at the same rent until a new Settlement 
should be made, and accordingly dismissed the suit On appeal the Judge revers- 
ed the decision of the Couit below, holding that the piotection claimed by the 
defendants could only he claimed bv a tenant on the ground that ho had 
acquired a right of occupancy, or that the lease under v\hich he held had not 
expired, but that neither of tlieir contentions weie or could be jileadod in this 
case. He was further of opinion that, though the defendant had been allowed 
to hold the land for a lengthened period without a lease at a small rent, that 
fact was not in itself sufficient to prevent them being ejected by the owner, 
and that there was nothing in the Settlement proceedings to justify the decision 
of the Court below^. He accordingly reversed that decision and gave the 
plaintiff a decree with co&ts. The defandants now^ specially appealed to the 
High Court. 

Mr. JS. E, Twidale for the Appellants, 

Baboo Koruna Stridhu Mookerjee for the Respondent. 

The nature of the contention raised on the appeal is sufficiently stated in the 
Judgment of the Court (Tottenham and Norris, JJ.) which was delivered by 

* Appeal from Appellate J^eeree No 589 of 1883, against the decree of W. Wright, Esq., 
Subordinate Judge of Cuttack dated 29th of December 1882, reversing the decree of Baboo 
Hurrey Kishto Chatterjee, Munaiff of Jajpur, dated the 31st of August 1881 
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Tottenham, J« — This was a suit to eject the defendant, after notice to 
quit, from a small piece of homestead land in respect of which it has been 
found that no right of occupancy could be acquired. 

[ 504 ] The estate was at one time the property of Government, and as a 
khas mehal it was settled ryotwari for a period of 30 years from 1247 B. S. 
In that Settlement the defendant was recorded as tenant of the land in suit at 
a rent of nine annas seven pies per annum. Subsequently the plaintiff became 
proprietor of the estate. The first Court held that by virtue of the Settlement 
made by Government the defendant acquired a title to hold the land at the 
same rent until a new Settlement should be made , and that this action to 
eject him would not lie. " * 

The lower Appellate Court was of opinion that the fact that defendant 
had been permitted to hold the land for a lengthened period at a small rent was 
not per se sufficient to protect him from ejectment by the owner ; and could 
see nothing in the Government proceedings at the Settlement to justify the 
Munsiff ’s inference in the matter The Court accordingly made a decree in 
favour of the plaintiff. 

Before us the pleader for tlie appellant has contended . — 

Is/. — That the Munsitf’s view of the effect of the Settlement was right, 
and that the plaintiff was bound to respect that Settlement. 

271(1 . — That the Court below ought to have presumed from the circumstan- 
ces of the case that the origin of defendant’s title was a grant to continue in 
permanent iiossession. 

We think that neither of these contentions can prevail. 

As to the first it seems to us that the mere record of the name of a tenant 
who is found in occupation of a particular piece of land in Settlement proceed- 
ings, &nd of the rent payable by him, does not invest him with anv permanent 
title to hold it, and admitting that the pmchaser from Government was bound 
to respect the Settlement made with the ryots during its currency, that consi- 
deration would not bar the present suit which was brought after the termination 
of the period of that Settlement. Any furthei Settlement must be made not 
with the tenants, but with the proprietor of the estate. 

As to the second contention the authority cited is Gootnda Chundra 
Sikdar v. Ayinuddm Ska Bmvas (11 C. L. R., 281). But that case lays 
down no more than that the Court is at liberty to presume if it thinks fit 
from the particular, ciicumstarices of a case that the [ 505 ] land was grant- 
ed for building purposes, and that the grant was of a permanent character 

We cannot hold that in the present case the Appellate Court committed 
an error of law in not making such presumption. 

On the other hand, the plaintiff’s right seems to be established by the 
authority of the cases, Addaito Gharaii Dcy v. Peter Doss (13 B. L. R., 417 ; 
17 W. R., 383) and Prosunno Qoomar Dcbca v. Ruttoii Bepary (I. L. R., 3 
Cal., 696). We must dismiss this appeal with costs 

Appeal dismissed. 
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LALLA DABEE PEBSHAD V. SANTO PEBSHAD &G. [1884] LL.R. 10 Cal. 606 


CIO Cftl. 506] 

APPELLATE CIVIL. 

like 19th February, 18H4. 

Present : 

Mr. Justice Mitter and Mr. Justice Maclean. 


Lalla Dahee Pershad Plaintiff 

versus 

Santo Pershad and others Defendants. ' 


Interrogatories — Failure to answer within the time limited — Dismissal of smt 
— Civil Procedure Code, Act XIV of 1882, Gh. X, ss. 121 , 126^ and 130, 

The question as to whether the Courts below have exercised a proper discretion m 
dismissing a suit under s 13G t of the Civil Procedure Code is one into which the High Court 
will not enter on special .xppeal 

When interrogatories are delivered with the leave of the Court under s. 121 of the Civil 
Procedure Code, and the Court orders such interrogatories to bo answered within ten days 
under s. 126, there is virtually an order passed under the provision of Chap X of the Code , 
and consequently upon the party interrogated failing to comply with such order the Court has 
the power to pass an order under s. 13G 

In this suit, which was instituted on the 24th April 1880, the plaintiff’ 
sought to have liis right determined to, and his possession confirmed in 16 
cottahs of land with certain trees thereon He also sought to have certain 
orders of the revenue authorities in respect of the boundaries of the land can- 
celled, and to have it declared that the land and trees in suit were situate, within 
his milkint village and not m that of the defendant 

The defendant filed his written statement disputing the claim, and on 
the 11th August 1880 caused interrogatories to be delivered to the plaintiff's 
pleader, the return to which was ordered to be [606] made within ten days. 
More than that period having elapsed, and no answer having been filed, the 
defendant on the 31st August applied under s 136 of Act X of 1877 to have 
the suit dismissed. The hearing of that application came on before the Munsift 
on the 3rd September, and the plaintiff* contended that that section had no 
application, but the Munsif held that the section did apply and accordingly 
dismissed the suit. Before, however, that order was passed the plaintiff 
applied for further time in which to answer to be granted him, but the Munsif 
refused to grant him any further time on the ground that such application 
was made too late. 

* Appeal from Appellate Decree No 88 of 1883, against the decree of J Tweedio, Esq., 
Judge of Shahabad, dated the 27th of September 1882, affirming the decree of Baboo Bhago- 
butti Churn Mitter, Munsiff of Arrah, dated the 3rd of September 1880. 

t [Sec. 136 — If any party fails to comply with an> order under this chapter to answer 
interrogatories or for discovery, production or inspection, which 
Consequences of failure to has been duly served, he shall, if a plaintiff, be liable to have 
answer or give inspection his suit dismissed for want of prosecution, and if a defendant, 
to have his defence, if any, struck out, and to be placed in the 
same position as if he had not appeared and answered ; 

and the party interrogating or seeking discovery, production or inspection may apply to 
the Court for an order to that effect, and the Court may make such order accordingly 

Any party failing to comply with any order under this chapter to answer interrogatories 
or for discovery, production or inspection which has been served personally upon him, shall 
also be deemed guilty of an offence under section 188 of the Indian Penal Code ] 
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On appeal the Juclge held that the Muasiff w'as right in refusing to grant 
farther time, and in dismissing the suit. The appeal was therefore dismissed 
with costs. 

*■ 

Against that order the plaintiff now specially^appealed to the High Court. 

Baboo Abinash Chunder Banerjee for the Appellant. 

Baboo Kah Kissen Se7i for the Bespondent. 

The Judgment of the Court (Mimer and Maclean, JJ.) was delivered by 

Mitter, J. — Whether in this case the Courts below have exercised the 
discretion under s. 136 properly or not is a question which we cannot enter 
into in second appeal, and ,we express no opinion upon that point, but as 
regards the question whether the lower Courts had any power to deal with the 
case under s. 136, we are of opinion that the objection taken before us is not 
valid. When interrogatories are delivered with the leave of the Court under 
s. 121“' , the Court orders these interrogatories to be answered within ten days 
from the date of service thereof under s 126 Therefore, there is virtually an 
order passed under the provisions of Chap. X That being so, if the party 
interrogated fails to comply with that order, the Court has the power to pass 
an -order under s. 136. 

We are therefore of opinion that the contention of the appellant that 
8. 136 has no application to this case is not correct 

We therefore dismiss this appeal with costs. 

Appml dmnnmi. 


NOTES. 

[la (1891) 16 Cal , 420 F. B thm case was overruled as regards interrogatories 
In (1894) 19 Bom., 307 (809) it was held that an appeal la> against an order dismissing 
a suit under sec 136 C P 0 , 1882.] 


* [Sec 121 — An> party may at any time by leave of the Court, deliver through the Court 
• interrogatories m writing for the examination of the opposite 

Power to deliver mterro- party, or where there are more opposite parties than one, any one 
gatories. or more of such parties, with a note at the foot thereof stating 

which of such interrogatories each of such persons is required 
to answer . 

Provided that no party shall deliver more than one set of Interrogatories to the 
person without the permission of the Court, and that no defendant shall driver interroga- 
tories for the examination of the plaintiff unless such defendant has previously tendered a 
written statetne^t and such statement has been received and placed on the record.] 





HEBJAH JANAND &e. v KRISTO CUrTNDER <!fcc. [1884] I.L.R, 10 Col. S07 
[507] APPELLATE CIVIL. 


The 12th February, 1884. 

Present : 

Mb. Justice McDonell and Mr. Jttstice Field 


Merjah Janand and another Defendants 

versus 

Krifito Chunder Kinoo Lahary. *... . Plaintiff ' 


Res judicata — Decision of Collector in measurement proceedinqs — Bengal 
Act VTII of 1869, s 18 — Jurisdiction of Collector. 

If a Collector professing to proceed under the provision of s 38, Bengal Act VTII of 1869, 
does not ascertain the existing rates of rent, but proceeds to assess the rents, in other words 
to determine what rates are in his opinion fair and equitable, he exceeds his jurisdiction and 
his proceedings are null and void But if ho has properly exorcised the jurisdiction conferred 
on him by that section, his proceedings arc conclusive between the parties in a subsequent 
sjiit for rout 

In thjs caae it was lield tliat it did not plainly appear in the face of 
the proceedings' that the Collector had not properH exercised the inrisdiction 
conferred upon him. The facts of this case are sufficiently stated in the 
Judgment of the Court (McDonell and Field, JJ.) 

Baboo Nil Madhuh Bose for the Appellants • 

Baboo Chna Sunker Moozumdai for the Respondent 

Field, J. — This was a suit for rent. It was biought upon the basis of a 
jamabandi or rent-roll which was drawn up by the Collector in previous pro- 
ceedings under the provisions of s. 38 of Bengal Act VIJI of 1869, The only 
point which has been pressed upon us is that the proceedings of the Collector 
and the jamabandi drawn up by him were ultra vires, and that the defendants 
in the present case are not bound by them, because the Collector did not 
ascertain the existing rates of rent [508] (that being what s. 38 empowered 
him to do), but assessed rates, which were really enhanced rates. Several 
previous decisions of this Court have been referred to in the course of the 
argument by the learned vakeel for the appellant. We think there can be no 
doubt that if a Collector, professing to proceed under the provisions of s. 38 of 
the Rent Act, does not ascei'tain the existing rates, but proceeds to assess rates, 
in other words proceeds to determine what rates are in his opinion fair and 
equitable, he exceeds his jurisdiction and his proceedings are null and void. On 
the other hand, if the Collector exercises properly the jurisdiction conferred 
upon him by the section, then we think that his proceedings are conclusive 
between the parties in any subsequent suit for rent. There is a distinction 
between those cases in which the tenants have appealed against the proceed- 
ings had under s. 38, and another class of cases in which the proceedings had 
under s. 38 were sought to be used as evidence in a subsequent ^it for rent 

•Appeals from AppelUte Decree Nos. 1073 and 1079 of 1882, against the decrees of Baboo 
Nobin Chunder Ghose, Rai Bahadur, First Subordinate Judge of Zillah Mymensingh, dated 
the 30th of March 1882, affirming the decree of Baboo Bepin Chunder Bai, Bai Bahadur, 
Additional Munsiff of Netreona, dated the 25th November 1880. 
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li is clear that in the first class of cases, questions might be raised vrhioh 
could not properly be raised in the second class of cases. In the second class 
of oases the proceedings of the Collector are used as a judgment, to show that 
the question as to the rates of rent is res judicata between the parties. It is 
a rule laid down by the Evidence Act in accordance with principles long 
established that the judgment of any Court when offered in evidence in a sub- 
, sequent proceeding may be shown to have been made without jurisdiction, and 
therefore to be void. In exercising the special powers conferred by s. 38, the 
Collector is bound to conform strictly to the provisions of the section, and if it 
plainly appears on the face of his proceedings that he did not so conform, a 
finite effect cannot be given, to those proceedings and the judgment in which 
they have been embodied. What we have then to consider in the present 
case is whether it plainl> appears on the face of the proceedings of the Collector 
that he was not properl\ exercising the lurisdiction conferred upon him 
by s. 38. We have read those proceedings, and it appears to us that it 
does not so appear. Theie are expressions used in the Collector’s decision 
and in the judgment of the Judge to whom an appeal was preferred 

against that decision, which may appear equally [5093 applicable to 

ascertaining or assessing rent , but when these expressions are read wdth 

the context, it does not appear to us that the Collector or the Judge did 

otherwise than ascciiain the then existing rates of rent. In one passage 
the District Judge says • “ The ryots of the mahal, tlie Amin said, had 

not, on account ol the enmity which existed, given tho exact rates, but he ascer- 
tained the rates from certain persons who had previously been ryots in the 
mahal.” It also appears that certain previous butwara proceedings were used 
by the Amin, and these hutvma proceedings would show the then existing rates, 
not recent or new enhanced rate. It, therefore, appears to us that there is 
nothing on the face of the proceedings to show that the Collector did other- 
wise than ascertain the existing rates, and that the Collector’s proceedings 
and the jamabandi are binding on the royts. 

Then it is argued that it appears from one passage in the District Judge's 
judgment in the proceedings under s. 38, that the question of the Collector 
exceeding his jurisdiction was raised, and that the Judge declined to entertain 
it. If this were so, if the question was raised and the Judge declined to enter- 
tain it, it w'ould be impossible to say that the question so raised, but not 
heard and determined, was les judicata The passage relied upon is this: 

From the Collector’s order the present appeal is preferred. The first ground 
of appeal is to the effect that, inasmucli as the petitioner moved the Civil Court 
with the intention of illegally enhancing the rent of ryots, his petition was 
liable to be rejected The intention, however, of the petitioner cannot now be 
consideired, the present appeal being from the order of the Collector and not 
from that of the Subordinate Judge, admitting the right of the petitioner to an 
order under s. 38 of Act VIII of 1869,” What the intention of the petitioner 
under s, 38 may have been is not material. The question which would have 
been material, and which does not appear to have been raised in the passage, 
which I have just cited, is whether the landlord was unable to measure the 
land comprised in his estate, by reason that he could not ascertain who were 
tiie peraons liable to pay rent to him in respect of such land. There is no 
allegation that, although he alleged himself to be unable to CSIO] ascertain 
the persons liable to pay rent, he might have ascertained who those persons 
were if he had wished to do so. This being so it appears to us that there is 
nothing in the passive relied upon by the appellant's vakeel to show that the 
queittiem of jurisdiction was raised, and that the District Judge in the former 
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im^d^inge deolihed to entertain it. This appeal must therefore be dismissed 
with costs. This judgment will apply to No. 1079a t 

Appeal d/ir$nu8sed. 


[611] PRIVY COUNCIL. 


The 29th and SOth Novenihei , IbdtJ. 

Present : 

Lord Fitzgerald, Sir B. Peacock, Sir R. P. Collier, 

Sir R. Couch, and Sir A. Horhouse. 

Achal Ram Defendant 

versus 

Udai Partab Addiya Dat Singh Plaintiff. 

[On appeal from the Court of the Judicial Commissioner of Oudh. 

** Oudh Estates Act” I of 1869, s. 8 — Taluqdar in the second list — 
Estate descendimj to single heir — Primogenitmc, 

In the “ Oudh Ettdtes Act,” I of 1869, rules woic laid down as to the title of taluqdars 
whose estates the Government had created, and as to the mode of succession thereto. 

On a question whether or not a tiiluq, to which the Act was applicable, descended according 
to the rules of lineal primogeniture, held, that where a taluqdar’s name was entered in the 
second, but not in the third, of the lists maintained under the above Act, the estate, although 
it was to descend to a single heir, was not to be considered as passing according to the rules 
of lineal primogeniture. 

Appeal from a decree of the Judicial Commissioner of Oudh (25th January 
1881), reversing a decree (20th June 1880) of the Officiating District Judge of 
Faizabad. 

The question raised on this appeal related to the right of succession to 
the Birwa taluq in the pergunnah, tahsil, and district of Gonda, with the 
appurtenant estate of Mehnaon 

The Birwa taluq was inserted in the first and second of the lists main- 
tained under the Oudh Estates Act, I of 1869, as having belonged to Bhaiya 
Perth! Pal Singh deceased, as taluqdar, to whom the respondent iJdai Partab 
Addiya Dat Singh claimed to be the nearest male heir, and entitled to succeed. 

Baja Bam Singh of Gonda was the common ancestor of Raja Debi Buksh 
Singh, who, in 1866, at the annexation of Oudh, held the Gonda Raj ; also of 
Bhaiya Perth! Pal Singh, who at the same period held the taluq of Birwa, the 
subject of the present dispute and of Bishen Dat Singh, the present respon- 
dent’s father, who at annexation held the separate taluq of Bhinga, in the 
neigh'bbiMng district of Baraitoh, 
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The proprietary rights in these three several taluqs were confiscated to 
the British Government under the proclamation of the tSth March, 1868; and 
owing to the persistent rebellion of Eaja Debi Buksh Singh, the Gonda Eaj was 
never restored to [6183 him, but he having fled to the hills, died there. As to 
taluq Birwa, with all its villages and cultivated lands, Perthi Pal Singh, under 
the Special Commissioner's order of 9th February 1859, was permitted to engage 
for the revenue at the summary settlement of that year, and he afterwards also 
obtained a lease of the Mehnaon jungle on which he founded a ganj, naming it 
Perthi Pal Ganj. After his death, which occurred on 3rd November 1859, his 
name was entered in the first and second of the lists prepared in conformity 
with s. 8 of the “ Oudh Estates Act,” I of 1869, and published in the Govern- 
ment Gazette of the 31st July 1869, 

The Bhinga taluq was also restored to a descendant of Bhowani Singh, 
the former Bhinga Eaja, and son of the common ancestor Earn Singh. Perthi 
Pal Singh left a widow and daughter only. With him, and with the efix-Eaja 
of Gonda, the entire male line of descendants from Eaja Uddyat Singh, the 
elder son of the said Earn Singh, and bi other of the abovenamed Bhowani 
Singh, became extinct. Peithi Pal's male collateral relations were to be found 
arnong the descendants of Bhowani Singh, unless, as was alleged, the adoption 
of one of this line into the old Janvar family of Bhinga had separated the 
branch from the Gonda family. Of these descendants there were four 
surviving In the senior male line there was the present respondent, sixth in 
descent from Bhowani Singh , there was also his cousin, Jagraj Singh, fifth, 
and Harbhagat Singh, fourth, in descent from the same ancestor, as appears 
from the following pedigree table — 

Ram Sixuii 

I 


Dal Singh Bhawani Smgh 

(ionda Raja Bhinga Raja 

Pharwand 


Udil 

Phahvan 


.Vzmal, 
adopted into 
Mcinkapur line 


Buniapat Madha 

I {Talmidai of Btrwa) 


DaJjat 


Madar d it 


Debi Buksh. Perthi Pal, dies 1859. 
leavers widow leaving widow 


Sardawaii 

I 

Sheo Buksh 

I 


Sarabjit Uinrao Parkasb 

I I 

Kisbendut Jagraj, 

I living 

Udit Partab 


Sarpaz Kimwar, dies 1870 [IHatntiff d Uespondent) 


Sangrani 

Pirthi 


I 


Chaterpal Bharjat, 
I living 

Arjan, 

Imng 


Brig Raj Kimwar, dies 1879 
. in. Achal Bam 

(Defeiidant d Appellant) 


CBiaJ The widow, Thakurain Sarfraz Kunwari, who succeeded her 
deceased husband, Perthi Pal Singh, as taluqdar, made a will bequeathing all 
her property to the daughter, Thakurain Brijraj Kunwari, whom she had borne 
to Perthi Pal Singli. The daughter, on the death of her mother on the 27th 
of April 1870, succeeded her in possession of the estates which, as she was a 
mino^, cBiine under the supajqntendence of tUe Court of Wards. , She was 
afterwards piarried to the present appellant, and died without issue on the 
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03td February 1879. At her death her husband, Aohal Bam, claimed the 
estates as her heir, and obtained possession of them. Whereupon the present 
respondent brought this suit, alleging that tHe deceased widow and her 
daughter had only held Birwa and Mehnaon for successive life-estates which 
had ended, and that on the death of the daughter, Bri]ra] Kunwari, the plaintiff, 
as the collateral heir of Perthi Pal Singh, the last male taluqdar, and last 
holder of an estate of inlierifcance, became entitled to succeed him. 

The defence was that the plaintiff was not the next heir of Perthi Pal Singh, 
deceased, the family of the plaintiff having been separated from his family some 
generations back ; that Perthi Pal Singh had made a will in favour of his 
widow and daughter ; that the, widow had secured to her a title as taluqdar, 
in accordance with the " Oudh Estates* Act,” I of 1869 , and that by a will, 
authorized by that law, she had bequeathe'd the estates to her daughter, from 
whom that daughter’s husband, the defendant, derived his title. 

The suit was heard by the District Judge of Faizabad Issues were fixed 
as to the factum and effect of the alleged will of Perthi Pal Singh, and as to 
effect of the will of Thakuiain Sarfraz Kunwari as to w^hether a legal title had 
been sufficiently made out by Udai Partab, the plaintiff , and on the question 
who, by Hindu law, with reference to the provisions of the “ Oudh Estates' 
Act,” I of 1869, was heir. The District Judge found that the will of Perthi 
Pal Singh, dated Kartik-Badi 13, Fasli 1267 (corresponding to the 26th 
“October 1859) was genuine, and that by it the taluq of Birwa, and also 
Mehnaon, were left to his daughter, with a life-interest bequeathed to her 
mother, his wife. The District kludge held that the taluq was the special pro- 
perty [ 514 ] of Bripaj Kunwari, in the same way that in the case of lucLar 
Bahadur v, Janki Kunivar (L R , 5 1. A., 1) a taluq was held by a daughter. 

The husband of Brijra] Kunwari was, in his opinion, entitled to tJj,e pro- 
perty as her heir ; and against this title that of the plaintiff' could not prevail. 
The plaintiff was representative and head of the Bhinga family , he was “ heir 
by primogeniture to Perthi Pal Singh,” and with reference to there being others 
of the Bhinga line related more nearly in degree to the deceased Perthi 
Pal Singh, who could come in before the plaintiff, the District Judge found 
that they had “ resigned in the plaintiffs’ favour and that “ the estate being 
one that devolved by the law of primogeniture, the plaintiff, as head and 
representative of his own line, was the rightful suitoi.” But he held that the 
defendant had the better title, concluding as lollows : — 

“ In line I consider that the judgment above quoted, Bnj Indar Bahadur v. 
Janki Kunivar (L. R., 5 I. A., 1) rules this case, and that the property must 
descend to Brijraj Kunwar’s heirs and not her father s. Therefore the defen- 
dant, Achal Ram, the deceased’s husband, is the heir, and not the plaintiff, a 
collateral of her father’s removed by some 12 generations in an ascending and 
descending scale.” 

The suit was, accordingly, dismissed with costs. The plaintiff, now 
respondent, appealed to the Judicial Commissioner, and the defendant filed a 
memorandum of objections to the judgment undei s. 561 ol Act X of 1877 

The Judicial Commissioner reversed the decree of tlie District* Judge, and 
decreed in favour of the plaintiff. He held that the case of Brij Indar 
Bahadur v. Janki Kunwa) (L. R., 5 I. A., 1) did not apply, and that the 
daughter, Brijraj, took “ a mere woman’s estate,” as heir to her father. On the 
question whether the alleged will of Perthi Pal Singh was genuine, he was of 
opinion tliat it had not been proved , and he added : '* I find that the alleged 
will of Bhaiya Perfcbi Pal Singh would, if genuine, have no effect on the claim 
to the taluq , and that if both wills set up be genuine, the heirs to Brijraj 
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Kunwari’s landed estate by Hindu law and Act I of 1869, must be sought 
among the male reversionary heirs [df 8] of the first taluqdar, Bhaiya Perth' 
Pal Singh, and that in no case would the defendant-^respondent, Achal Ram 
sucoeed as heir to his deceased wife’s taluq,” 

That part of his judgment which related to the question whether or not 
the plaintiff had shown a sufficient title is set foilh by their Lordships. 

On this appeal — 

Mr. r. IL Cotvic, Q. C., Mr. J T, Woodroffe, and Mr. J E, Iloivara 
appeared for the Appellant. 

Mr. F. Leith, Q. C-, a*id Mr. J. D. Mayne for the Respondent. 

For the appellant }i was argued tliat even on the assumption that Perthi 
Pal Singh had died intestate, which was not admitted, the judgment of tho 
Judicial Commissioner was wrong, the plaintifi‘ not having made out his title. 
Thakurain Sarfraz Kunwar had taken an absolute estate under the law which 
was contemplated by the 11th clause of s. 22 ot the “Oudh Estates ’ Act,’* 
I of 1869. Her daughter had obtained a complete title from the mother, and 
on the daughter’s death her property devolved upon hei husband, the appel- 
lant. At the same time complete as that title was, there was no necessity for 
resorting to it, for the plaintiff’s title had not been proved. There was 
no evidence establishing that the Birwa taluq descended according to the rule 
of lineal primogeniture, and the CJommiasioner appeared to have been under 
the misapprehension that there was a primogeniture suimud, A nearer heir 
excluded a more remote one , for, although the taluq descended to a single heir, 
the rule of lineal primogeniture (which would, if established, have been the 
only basis on which the plaintiff’s claim could rest) had not been shown to 
govern the descent of tho estate. There were other bundhus, distant kindred, 
nearer than the plaintiff, who was thirteenth in degree from Perthi Pal Singh, 
whose estate was entered in the second and not in the third of the lists 
maintained under Act I of 1869. This showed that the rule of lineal primo- 
geniture did not apply , and, therefore, the nearer in degree would exclude the 
more remote. The fact that the taluq was impartible did not affect the Hindu 
law ol inheritance. Reference was made to Mitakshara, Chap. 11, s. 5 ; 
Brij t618] Indat Dahadu) v. Bam Jaiiki Kocr (L. R., 5 I. A,, 1) ; Tekazt 
Dom'qa Persad Singh v, Tekaitni Doorga Kiinioari (L. R., 5 1. A., 149) ; Pena- 
sami V. Periasami (L. B., 5 I. A., 61) , Mayne Hindu Law and Custom, 
para. 461. 

For the respondent it argued that, as this taluq was an impartible 

estate descending to a single heir, the question was as to the right of succession 
to an estate in the nature of a Baj , the ordinary law, to which the taluqdar 
had been subject, being that which was contemplated by Act I of 1869, s. 22, 
para. 11. Independently of the finding bolow, that primogeniture prevailed in 
this family, the estate in question being impartible and descending to one of 
the issue oi the family of the last male jiropiietor, tho “ single heir ” had to he 
discovered by the application of the rule of primogeniture. This application of 
the mode, ewiiployed in accordance with Hindu law, in most of the cases of 
impartible property, to fix “ who was the single heir,” was appropriate here. 
Moreover, the evidence showed that in this family there was a presumption in 
favour of the rule of primogeniture ; and although the taluq of Birwa had not 
hem inserted in the third (or primogeniture list) of the lists maintained under 
Act 1 of 1869, it was not to be inferred that that modeof descent was excluded 
in this case* There were both new and old taluqs subjected to the Act^ and 
was ibn old one. 
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^ Bdfoveikoe was made to Strange, Hindu Law, chap. 6 ; PeriaBami v. Peria- 
Batnt (L. B., 3 1. A , 61). It was submitted that the respondent had made out 
a title as he had shown that, he being the last of the elder line of the descen- 
dants of the Bhinga Baja, was in a position to represent that branch as its 
head. 

Mr. T, H, Gotvie, Q. C., in reply, contended that no presumption arose 
in this case as to the application of the rule of lineal primogeniture ; and that, 
unless the respondent was brought within that rule, the nearer heir excluded 
the more remote. All that was meant by a “ single heir ” was a single heir 
who was also nearest in degree. 

At the conclusion of the arguments their' Lordships' Judgment was 
delivered by 

[617] Sir B. Peacock.— This was a suit brought by Udai Partab against 
Achal Ram, who was the husband of Brijra] Kunwari, deceased, and who 
obtained possession of the estate in question upon the death of bis wife. The 
plaintiff alleged himself to be the heir of Perthi Pal Singh, and in the action of 
ejectment it was necessary for him, before he could turn out the defendant, to 
prove that he had a better title. He attempted, in support of his title, to show 
that the estate was to descend according to the rules of lineal primogeniture. 
If that rule prevailed he appears to have been the heir of Perthi Pal Singh. A 
question was raised in the suit whether Perthi Pal Singh had made a will ; but 
it is unnecessary to decide that question, because whether he made a will or 
not, or whether his daughter, Briiraj Kunwari, the wife of the defendant, took 
an absolute estate or not, is immaterial, if the plaintiff fails to prove that he 
has a better title than the defendant. It is necessary, therefore, for the plain- 
tiff to make out that the estate descended according to the rules of lineal pri- 
mogeniture as distinguished from descent to a single heir amongst several in 
equal degree. 

The estate in question was a taluq created by the Government of India 
after the confiscation of Oudh. Perthi Pal Singh, upon whom it was conferred, 
died before Act I of 1869 was passed , but the taluq was one in respect of ‘ 
which the Government of India laid down certain rules as to the title of the 
taluqdars whom they had created and as to the mode of succession. The pre- 
amble of Act I of 1869, intituled “ The Oudh Estates’ Act, ” is in these 
words . “ Whereas after the re-occupation of Oudh by the British Government 
in the year 1858, the proprietary right in divers estates in that province was 
under certain conditions conferred by the British Government upon certain 
taluqdars and others : And whereas doubts may arise as to the nature of the 
rights of the said taluqdars and others in such estates and as to the course of 
succession thereto : And whereas it is expedient to prevent such doubts and to 
regulate such course and to provide for such other matters connected there- 
with as are hereinafter mentioned, it is hereby enacted as follows. ” Among 
other enactments is s. 8, which provides that, “ within six months after the 
passing of this Act the Chief Commissioner of Oudh subject to such instruc- 
tions as he may receive from the [518] Governor-General of India in Council, 
shall cause to be prepared six lists ; namely, first, a list of all persons who are 
to be considered taluqdars within the meaning of this Act.” Perthi Pal Singh, 
who had been allowed to contract for the revenue, and with whom a summary 
settlement had been made, was entered in the first of the lists as a taluqdar; 
and he must therefore be deemed a taluqdar within the meaning of the Act. 
He was also entered in the second of the lists, which is a list of the taluqdars 
whose estates, according to the custom of the family on and before the 13th 
day of February 1856, ordinarily devolved upon a single heir. Therefore the 
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tataq must be considered as a ibaluq which ordinarily descended upon a single 
heir : bat it omits altogether to state that that heir is to be ascertained by the 
rules of lineal primogeniture. The third list is a list of the taluqdars not 
included in the second of such lists to whom sunnuds or grants have been or 
may be given or made by the British Government up to the date fixed for the 
closing of such lists, declaring that the succession to the estates comprised in 
such sunnuds or grants shall thereafter be regulated by the rules of primogeni- 
ture.*’ Perthi Pal Singh was not entered in that list, and it is contended that 
because he was in tlie list of estates whicli ordinarily devolved upon a single 
heir, it is to bo presumed that the heir was to be ascertained according to the 
rules of lineal j)rimogenituro.« Their Lordships cannot concur in that conten- 
tion. They are ol opinion that wJien a tahiqdar's name was entered in the 
second list and not in the third, the estate, although it is to descend to a single 
heir, is not to be considered as an estate passing according to the rules of lineal 
primogeniture. 

Now the plaintiff having to make out his title, the District Judge in the 
first Court found that tlie estate was to descend according to the rules of pri- 
mogeniture, not sa> ing lineal primogeniture There was no evidence to show 
that the estate had descended according to the rules of lineal primogeniture, 
even if such evidence could have got rid of the provisions of the Act. The 
Judicial Commissioner also found that the estate descended according to the 
rules of primogeniture, and it is said that there were two concuirent find- 
ings upon a question of fact ; but when their Lordships come to examine the 
[ 619 ] reasons and the grounds of the Judicial Commissioner, they find that 
he was m eiTor. He says that there was a sunnud granted to Perthi Pal 
Singh, according to which the estate was to pass according to the lules of 
primogeniture He says “ In the present case the confiscation was admitted 
in tmrom of Bh'^iya Perthi Pal Singh, and the grant as by sunnud is to him 
and his heirs male according to the law of primogeniture , so that unless his 
daughter from some cause takes a full proprietarx heritable estate, those entitled 
to succeed after her must be sought for amongst the heirs ot Bhaiya Perthi 
Pal Singh.” Then he enters into the question whether the plaintiff is the 
nearest heir according to the rules ol lineal primogeniture. Both Courts 
appear to have failed to consider this case with reference to the principle that 
a plaintiff seeking to recover possession of an estate against a person who is in 
possession must recovei upon the strength of liis own title, and not upon the 
weakness of his adversary’s title That is a principle of law. and a very 
essential principle to be acted upon. The Judicial Commissioner, after deciding 
that the male reversionary heirs of Perthi Pal Smgh were to come in, says : 
“ There remains the question as to whether the plaintiff-appellant, Bhaiya 
Udai Partab Smgh, is such male revei^sionary heir, considering that, as stated 
in an early pa^rt of this judgment, according to ordinary Hindu law, Harbhagat 
Singh was the nearest collateral heir male to Bhaiya Perthi Pal Smgh at his 
death, and failing him Jabraj Singh, Arjan Smgh, and the sons of Harbhagat 
Singh would have precedence as collateral male heirs. Those named above 
are not parties to this litigation, and no right that they might have as against 
Udai Partab Singh would be prejudiced by a decree in his favour against Aohal 
Bam, who is found to have no right or title at all in the taluqa. And in one 
sense there is a community of interest in all the males of the Bhinga branch, 
that the Birwa-Mehnaon estate should not pass to a stranger, to the prejudice 
of their reversionary rights to succeed the last male proprietor. In both these 
estates the succession is to be regulated by the rule of primogeniture ; and 
plaintiff-appellant, as senior heir male of the Bhinga Bissin family, has 
succeeded to. and is in full proprietary possession of, that taluq. He may, 
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b6 held k> CddOl be m|>rei^ntfttiye of the reyei^ioners in liis 
tettbeb, extybow it does not lie in the mouth of defendant^respondent, who 
is found to have no legal warrant for bis possession of the Birwa estate, to 
deny that the plaintiff has a locus standi, on the ground that it may be that 
he may not afterwards be found to be the man among the reversioners whom 
he represents, who should succeed.** In short, the Judicial Oommissioner 
oom^ to the conclusion that, inasmuch as the defendant is shown to have no 
title according to his ruling, therefore he has no right to say that the plaintiff 
is not entitled to succeed. He entirely reverses the rule on which actions to 
recover possession are founded, namely, that he who seeks to turn another out 
of possession must first prove that he has a better title. His judgment is 
consequently erroneous, and ought to be reversed. 


It has been stated that the judgment obtained by the plaintiff has been 
executed, and that the defendant has been turned out of possession. There is 
no evidence to that effect ; but if it is the case the defendant ought to be 
restored to possession, and ought not by reason of his having been turned out 
under an erroneous judgment to be placed in the position of having to seek to 
recover possession himself and to prove his title. 

Their Lordships will humbly advise Her Majesty that the decree of the 
Judicial Commissioner be reversed, and the decree of the Officiating District 
Judge affirmed , that the respondent do pay the costs in the lower Appellate 
Court ; and that, if the appellant has been put out of possession under the 
decree of the lower Appellate Court, he be restored to possession. 

The respondent must pay the costs of this appeal. 

Solicitor for the Appellant : Mr. T, L. Wilso7u 

Solicitors for the Respondent * Messrs. Young, Jackson, and Beard • 


MOTES. 

t The entries not have retrospective ^ect — (1903) 2C All , 119 8 C W N 201 (207 

-~6 Bom., L. R. 238 7 O C 257. See also (1904) 8 0 C 45 (48) ] 


5 CAti,"-46 
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[Ml3 APPILLATE CIVIL. 

The 5th March, 1884. 

Pkksent : 

Mb. Justice Tottenham and Mr. Justice Norris. 

Salamat Hossein and another Defendants 

versus 

Luckhi Earn Plaintiff. 

• 

C^vil Procedure Code (Act XIV of 1882), s. 266, proviso, ch 1 -Attachment 
of monthly allowarice. 

A heritable right to rocc‘i\e a certain monthl} allowance originalU assigned m lieu of a 
share of landed piopeitv is not a mere right to mauitonance or an\ thing else exempted by the 
proMso to s 206 of the Civil Procedure Codf», and is saleable in execution of a decree. 

This was a suit upon a bond tor the sum of Rs. 3,000 with interest. One of 
the conditions of tlie bond was as follows * — 

“ I, Salamat Hossem, mortgaged and hypotliecated the allowance of 
Rs. 100, which, on account of the inheritance of Bibi Fasihunnissa Begum, the 
late wife of mine, is paid to me, Salamat Hossein, in lieu of my right to the 
estate, month by month from the deorki of Khugra. I again 

pledge the same,” etc., etc. The plaintiff sought to enforce a hen on the 
monthly allowance secured to him by the bond. The Subordinate Judge gave 
him a decree foi the realization of the amount by the sale of the mortgaged 
property. 

The defendant appealed to the High Court. 

Mr. Ji E. Twidale (with him Munshi Mohamed Yusuf) lor the Appellants, 
contended, as ii had been in the Court below, that the right to receive the 
allowance was not property which could lie sei-^ed m execution under s. 266 of 
the Code of Civil Procedure. 

Mr. C. Gregory and Baboo Nilmadhuh Bose for the Respondent. 

The Judgment of the High Court was delivered by 

Tottenham, J. — The only question laid liefore us in this appeal is whether 
or not the right to receive a certain monthly allowance is seizable and saleable 
tn execution of a decree. The appellant, Sala-[d22]mat Hossein, who is the 
party entitled to the allowance, mortgaged it under a bond executed by himself 
and other persons to the plaintiff respondent in consideration of a loan 
advanced by the latter. The decree provides for the realization of the amount 
due by the sale in the first place of the mortgaged property. 

It is contended that the right to receive the allowance is not property 
whieJj can be seized in execution under s. 266 of the Code of Civil Procedure. 
It seems to us that, under the circumstances, it is saleable, for it is shown to 
be a heritable right derived by the appellant from his deceased wife to whom 
it was assigned in lieu of her share of landed property. It is thus not a mere 
right to maintenance, nor anything else exempted by the proviso to s. 266 ; and 
as the appellant himself mortgaged it with a stipulation that it should, if 
neoessar^^ be sold for the liquidation of his debt, it does not lie in his mouth to 
deny that it can be seized and sold. His pleader has relied upon the case of 

* Appeal from Original Decree No. 184 of 1882, against the decree of Baboo Moti Lai 
Sucar, Judge of Purneah, dated March 25th, 1682. 
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Ntlkan4o Dey v Hurrosoonderee Dob^ {1 L E , 3 Cal , 414) m which a 
question arose as to the attachment erf mahkana payable by the Collector to the 
judgment-debtor But m that case it was not ruled that the right to malikana 
could not be sold , but only that the attachment was not sufihcientlv made by 
the mere issue of a notice to the Collector under s 237 of Act VIII of 1859 
The ease does not help the appellants before us We granted time to enable the 
parties to come, if possible, to an amicable settlement, but they have found it 
impossible to do so and we do not see our way to impose teims on the plaintiff 
01 to stay execution The appeal must be dismissed with costs 

Appeal disnu8i>ed 


NOTES 

[The judgment debtor s lift interc'st in cut un funds settled <vith the Olluiil Iiustec 
was held liible to xttaehment ind sile in 12 Alad i!>0 (251) ] 


[323] \PPriLL\Tll CIVIL 


The 0th Ma7(h IHHl 
Pri^slni 

Mr Jusiici McDonili \ni) Mr Jt sticl iii ld 


Knte Mohaldu ind otheis 

l €18118 

Rain 1 an Moh iltlai 


Deiendants 


n iintilf 




Appeal from ordci ^lut of the hmall Cause Com i ( lass C n il P) icidmo Code 
(Art XIV of IbS^) ss jO^ 5H0, d (4H)and5H^i 

A Court in the exereise of ippelliU jurisdietion passed in order undei s 502 of the Civil 
Procedure Code remanding a eisc of thi bmall Ciuse Couit class is deseiibodin s 586 lldd 
that under the express words of the second poition cf s 589 of the Cede iii appeil dies lie to 
the High Court fiom such in order 

In this suit the plaintifl on the allet,ation that tho deiendants liid pro 
vented him from fishing in a certain jidkui laid a claim foi damages to the 
amount of R& 305 The Munsiff dismissed the suit on the sole giound tliat tlio 
plaintift could not recovei damages before he obtained actual possession On 
appeal, the District Judge held that a suit for damages would lie and lem inded 
the case fox trial on the othei issues On apfieal to the Higl\ Couit fiom 
that order, a preliminai\ obieetion was taken by the respondents (plaintiffs) 
pleadei, v/z , that no appeal would he because the suit was one ol the Small 
Cause Couit class, and the amount of tho damages not exceeding five huudied 
rupees 

* Appeal from Appellate Order No 318 of 1883, igainbt tho order of R 11 ( rt ives I sq 
Officiating Judge of Eajebah} o dated 13th of August 1883 loversing the deerce of Bxboo Kuruna 
Dasb Bose) MunsifE of Maldah, dated 25th of November 1882 and remaiidiug the eai>e 
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Baboo Kalhktssm Sen for the AppeUants* 

Baboo GopeencUh Mookerjee for the Bespondents 
The Judgment of the High Court was delivered b> 

Fieldi J. — A preliminary objection has been taken in this case, viz , that 
no appeal will lie because the suit is one of the Small Cause Court class being 
a suit for damages Section 586 of the Civil Procedure Code provides that “ no 
second appeal shall lie in any suit of the nature cognizable in Courts of Small 
Causes, etc The present appeal is not a second appeal It [32i] is an appeal 
from an order falling under cl 28 of s 588 Section 589 provides as follows 
An appeal from any order specified in s 588, cl«i (15), (16) and (17), shall he 
to the High Court When an appeal from any other order, that is, any other 
Older than the orders specified m els (15), (16) and (17), is allowed by this 
chapter,*’ (and it is clear that an appeal under cl 28 comes within this des- 
cription), it shall he to the Couit to which an appeal would he from the decree 
in the suit m relation to which such order was made, or, when such order is 
passed b# a Court (not being a High Court) in the exercise of appellate 
jurisdiction, then to the High Court ' 

Now if the present case had to be governed by the first portion of this sen- 
tence, it might be contended that, as no appeal lies from the decree in the suit 
in 1 elation to which the order was made, theiefore no appeal will he from the 
order, but this first portion of the sentence does not apply The portion which 
applies IS the second portion, vtz “ When such order is passed by a Court (not 
being a High Court; in the exercise of appellate jui isdiction, then to the High 
Court The order in the case now before us was passed by a Court in the 
exercise of its appellate jurisdiction, and theiefoie, under the expiess words of 
this section, the appeal lies to the High Couit There may have been an over- 
sight on the pait of the Legislatuie but we think that upon the interpretation 
of this express language, we must hold that an appeal m a case of the Small 
Cause Court class lies to the High Court fiom in order made under s 562 
remanding a case 

The question raised upon the appeal itself has, we think, been proi>erly 
decided by the Judge in the Court below This appeal will, therefore, be dismissed 
with costs 

ippeal dismissed 


NOTES 

£ Under the CPC 1908 an ppeal lies from an order under &ch 10 41 r 23 see 
O 43 r 1 (u) by xrtue of ber 105 (2) thereof where anj party aggne'i ed by an order of 
remand made aftei the oommencement of th4S Code from which an appeal lioii doob not 
appeal therefrom he shall thereafter be precluded from disputing its correctnesb ’ See (1897) 
M Cal 774 (777) whore this case was distinguished ] 
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£8253 APPELliATE CIVIL. 


The 4th January ^ 1884, 

Present : 

Mb. Justice Mittee and Mr. Justice Maclean. 


Luchmon Sahai Ohowdhry and another Plaintiffs 

versus 

Kanchun Ojhain and others ....Defendants * 


Limitation — Smt for declaration of idle — Suit to set aside an 
order of revenue authorities — Land Begistration Act 
(Act VII of 1876), s. 89 — Limitation Act 

(Act XV of 1877), sch. II, art, 14. ® 


The Civil Court has no power to set aside an order passed under the Land Registration 
Act, and when a prayer for such relief is contained in a plaint which also asks for a declara- 
tion of right and title to, and confirmation of possession in property, such prayer may be 
treated as mere surplusage 

When, therefore, a plaint was filed containing separate prayers for the above relief, and 
when the original Court held that the mam object of the suit was to have certain orders made 
by the revenue authorities set aside, and that the suit was accordingly governed by art. 14 t 
sch. II of the Limitation Act, and passed a decree dismissing the suit as having been brought 
more than a year i^ter the date of such orders, 

He, Id, that such a decree was wrong ; that the suit being one simply for the declaration 
of the plaintiffs* title in respect of the property in dispute, art. 14 had no applicatton to 


the case. 

In this case the plaintiff's sought to be oonhrined in the possession of, and 
to have an adjudication of, their right and title to a share in certain mouzahs 
in the district of Durbungah. They alleged that they had purchased the 
share in question, and that upon their submitting a petition for the registration 
of their names in respects thereof, the defendants filed a petition of objection 
denying the purchase, and that the plaintiffs were in possession of the disputed 
share as they alleged. 

This petition of the plaintiffs was disallowed on the 2ist June 1879, and 
that order was upheld by the Collector on the 28th August 1879, on an appeal 
being preferred to him. The plaintiffs then carried their appeal to the Com- 
missioner, but that officer, 'on the 2nd July 1880, dismissed it on the ground 
that no appeal lay to him from an order passed by the Collector, merely affirm- 
ing the order of the Deputy Collector, 


* Appeal from Original Decree No 137 of 1882, against the decree of Baboo Kolias Chun- 
der Mukem, Rai Bahadur, First Subordinate Judge of Mozufferpore, dated 6th March 1882. 

t [ Art. 14 

I Time from whicK period 
i begins to run. 

i 


Desoription of suit. 


Period of limi- 
tation. 


To set aside any act or order of an 
ofiSicer of Government in his official 
oa]lpBcity, not herein otherwise ex- 
pressly provided for. 


One year 


... ; The date of the act or order.] 
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The plaintiffs aooordingly, on the Ist July 1881, filed this suit, praying — 

Csss) (!)• That the Ck>art would bo pleased to confirm, by adjudication 
of their right, title, and possession, their possession in the disputed naouzahs. 

(2) . That the Court should adjudge that the defendants had no right or 
title to the possession of the share in the mouzahs in respect of which their 
names had boon registered, and which were claimed by the plaintiffs. 

(3) . That the Court should set aside the orders made in the Eevenue 
Department, dated the 2l8t June 1879, the 28th August 1879, and the 2nd 
July 1880, and grant the plaintiffs a decree for the registration of their names 
in the Colloctorato in respect of the shares claimed. 

In the lowei Court the only issue detei mined was that of limitation. 
That Court held that, as the main object of tlie suit was to set aside the 
Oolleotor's and Revenue Commissioner's orders refusing to register the plain- 
tiffs’ names in respect ol the disputed share under the I^and Registration Act 
(Bengal Act VII of 1876), and as the prayer for the declaration of right was 
merely sAubsidiary prayer, the suit was governed by art. 14, sch. IT of the 
Limitation Act, which allowed only one yeai iioin the date of the order. It 
further hold that the time during which the appeal was pending before the 
Commissioner could not he deducted, inasmuch as no appeal lay to tliat officer 
at all under s. 85 of the Land Registration Act, and tliat the period should 
therefore he calculated from the 28th August 1879, and that the suit was 
therefore barred. The Court also refused to appl\ art 144 of sch. II of the 
Limitation Act to the suit on the ground that that Act only applies to cases in 
which possession is asked for 

The Couit accordingly dismissed tlie suit with costs. 

Against that decree the plaintiffs now appealed to the High Couit. 

®[unshi Mahomed YiLsttf for the Appellants. 

Baboo Unnoda Pershad Bancisee, Baboo Chimdct Madhub (those, and 
Baboo Raghmiimdan Pershad for the Respondents. 

The Judgment of the High Court (Mitter and Maclean, JJ ), was 
delivered by 

Mitter, J, — We are ol opmion that the decision of the lower Court dis- 
missing the plaintiffs’ suit as barred by limitation under [ 627 ] art. 14, sch. II 
of the Limitation Act is eiioneous. It is true that the plaintiffs in the 
plaint prayed for the leversal of the oiders passed under the Land Registra- 
tion Act VII of 1876, but that prayer may be treated as mere surplusage. The 
Civil Court has no power to sot aside an older passed under the Land Regis- 
tration Act. Till" second clause (a), section 89, ol the Land Registration Act 
provides that nothing contained in that Act shall be deemed to “ preclude any 
person from bringing a regular suit for possession of, or for a declaration 
of right to, any immoveable property to which he may deem himself entitled,” 
and that is the clause under which the plaintiffs in this ease are entitled to 
maintain this suit for declaration of their right to the property in dispute, and 
if they can successfully establish that right in a Civil Court, then under the 
decree of tlfe Civil Court they would be entitled to have their names register- 
ed. On the production of that decree and on a proper application being made 
by the plaintiffs, the revenue officers will rectify their register in accoidance 
with the declaration made by the Civil Court. Therefore it is quite clear that 
art. 14 has no application, because it is not a suit to set aside any act or 
order of at)^ officer of Government in his official capacity. It is simply a suit 
for declaration of the plaintiffs’ title, in respect of the property in dispute. 
Whether the six years’ limitation, or the twelve years’ limitation applies, we 
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tieed pot diaousfl, beoaujse m either cabse the claim is within time. All that we 
decide in this appeal is simply this , that the plaintiffs claim on the fade of the 
plaint 18 not barred undei the provisions of art 14 of the second schedule of 
the Limitation Act 

We set aside the judgment of the lower Couit and lemand this case to 
that Court for ti lal on the merits Costs, as usual, will abide the results 

Appeal a Honed and case remanded 


NOTES 

[ Art 14 of the Limit'ition Act 18/7 would not bai i suit b\ i person dispossessed under 
Bengal Act VllI of 187G see 116 even though no suit be'bi lught to set aside the Collector s 
order under sec 160 when the pi iintifts weit not pirties to fcht erdtref the Collet tor — 24 
Cal 149 

also 32 Cal TIG H Cil 693 (IW) JC 1 J 91 ] 


[528] VPPLLIiATL CI\ IL 


Thf ^th March IHHi 
PRrsLNi 

Mk Tustici Tom niiam ANT) Mk Tcsricr Norrts 

Hfiuumau Kamat (Plaintiff) Appellant 

va sn% 

Dowlut Mundu and otheis (Defendants) Eespondents 

Hindu Ian Mithila ^al< hi/ mu of sovaal (o shaieis ni a joint (staU 
Hon fay ilienation hij fatlin of joint faniiltj pi opr i it/ 

IS hnuhnq on sons [ntn(d(ni (hits 

Althcugh no inembti tf i jniit Hindulimil) goveintd Iv tlu Miiil shin or Alithili law 
has mthoiit^ with nit the consent d his e > hir rs to sell :>r mirtgi^e even his veil ‘shire in 
order to ruse inouc> on his own icciunt ind not fn the benoht of the joint fimily >et if a 
father does ilicnate < ven the wh ilc joint propeiti of himself ind his sons in ordoi to pij off 
antecedent personal debt ‘1 the soil', einnot ivoid such ilicnition unless the\ pio\c that the 
dc bts were immor il 

But to uiaKe the ilienation 1 1 this extent binding upon the sons who did not consent to 
it it must be shown thit it wis made toi the piMiitnt of anfeccdint debts and not mtrelv m 
consideration of i loin oi of i pi>ment m^dt to tin tither on the occision ot his miking the 
alienation In thee ise of a \oliiutiT> s\le the puifhisc monc\ does not constitute in ante 
cident debt such as to render tint sale binding on the son** unless Lht> prove the trinsaction 
to have been immoral 

In this case the fiibt defendant, Dowlut Mundai was tlie fathei of the 
defendants Nos 2 to 6 defendant No 7, Saiobei I)eing the son of Ifinunian, 
defendant No 2 In Match 1867 a convey ince of a 1 anna 6 gundas 2 cowiies 
and 2 krants sliaie in a ceitain mou/ah was executed by one Eaghunundun lha in 
favour of Hanuman Subsequently at an execution sale the lights ofDarnuda 
Jha and otheis m a 6 annas 3 gundas 1 cowii 1 krant share in the same 
mou/ah was purchased in the name of Sarobei, making m ill an 8 anna share 
in the said mou/ah In August 1879 Dowlut Mundar executed in favour 

* Appeal from Appellate Decree No 219 of 1883 agimst the decree of W \erner Esq 
Judge of Bhagulpore dated 18th of December 1882 revetsing the decree of Afoul vio Hafez 
Abdul Kunni Second Subordinate Judge of that distru t dated the 19th of beptomber 1881 
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of the plaintiff a deed of sale, purporting to ooiivey 2 annae and 10 gundas out 
of the said 8-anna share standing in the names of Hanuman and Sarober. 
After obtaining such conveyance the plaintiff applied to the Collector to have 
his name registered as proprietor of the share Xd29] so purchased by him, 
but on an objection to such registration being preferred by Hanuman and 
Sarober, his application was rejected. 

He accordingly brought the present suit to obtain possession of the 
share so purchased by him, and to have the order of the revenue authorities 
set aside. 

Hanuman and Sarober alone appeared and contested the plaintiff’s claim. 

The fact of the purchase of the respective shares in the names of those 
two defendants has not been disputed, but the plaintiff alleged that all the 
defendants were members of a joint Hindu family governed by the Mithila law, 
and that the purchases were made in these names out of joint family funds by 
Dowlut Mundar and on behalf of the joint family, and that Dowlut Mundar 
had caused those defendants to hie the petition of objection before the Collector 
to prevent him obtaining possession of the share which he had purchased. 

Hanuman and Sarober both filed written statements, denying that they 
were joint either with Dowlut Mundar or with each other, and alleging that 
the respective shares had been bought by them each out of his own separate 
funds. 

The first Court held that the defendants were members of a joint family, 
and that the property in suit was the property of the joint family, and in this 
finding of fact the lower Appellate Court concurred. * 

Amongst the issues raised in the first Court the only one material for the 
purposes of this report was whether or not the share in the property claimed by 
the plaintiff was sold by Dowlut Mundar for the benefit of the joint family, and 
with the consent of all the defendants. Upon this issue the first Court found 
that the defendants Hanuman and Sarober were present when the conveyance 
to the plaintiff was executed, and that it was executed with their consent ; that 
the consideration money was paid to Dowlut Mundar , and that it was not 
proved by the sons that the share had been sold for immoral purposes, or that 
the purchase-money had been applied to such purposes. That Court accordingly 
gave the plaintiff a decree. 

Hanuman and Sarober thereupon appealed, and the lower Appellate Court 
disagreed with the finding of the Court below, that [dSO] those defendants had 
been present at the execution of, and consenting parties to, the conveyance, 
and held that that fact had not been proved , that though there was some 
evidence that shortly after the sale Bs. 1,100 had been paid by Dowlut Mundar 
to one Bhukun, being the principal and interest on a loan alleged to have been 
expended on the mcurriage of the sons of some of the defendants, there was no 
sufficient ground for holding that the sale had been effected for the benefit of 
the members of the joint family. That Court further held that uj^on the 
authority of Sadabar Prasad Sahu v. Foolbash Koer [3 B. L. R., (F. B.) 31] , 
it was preceded from making a decree as against Dowlut Mundar, and the 
other defendants, who did not contest the suit, and accordingly reversed the 
decree of the Court below, and dismissed the plaintiff's suit with costs. 

The plaintiff now specially appealed to the High Court against that dedsion, 
Mr. Q. C. MulUckf Mr. G. Gregory and Baboo A'libinmh Chunder Bannerjee 
for tiiie Ap|fidl|»nt. 

sir, Baboo Trmhchya Nath Mitter for the ^^pondents. 
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7he following oases v^ere cited and relied on at the bearing of the appeal. 
On the question as to the son’s liability for the debts of the father — Girdhari 
Jjatl V. Kantoo Lall (14 B. L. B., 187 ; 22 W/E., 66) ; Suraj Bunsi Koer v. 
8heo Pershad Sing (I. L. R., 5 CaL, 148 ; L. R. 6 I. A., 88) ; Luchmun Dassy. 
Giridhur Chowdry (I. L. R., 5 CaL, 855 ; 6 C. L. E., 473) ; Bampal Singh v. 
Degnarain Singh Uo C. L. R., 489) ; Gunga Pershad v. Sheo Dyal Singh (5 C. 
L. B.. 224). 

And upon the contention that the father’s share was at least liable, and 
that the plaintiff had a right to have the father’s share ascertained upon parti- 
tion — Deendyal Lai v. Jugdeep Narain Sing (I. L. R., 3 CaL, 198) , Phoolbas 
Koontmr Lalla Jogeshur Sahoy (I. L. R., 1 CJaL, 226) , Mahaheei Pershad 
V. Ramyad Singh (12 B.L.R., 90 , 20 W. R., 192). 

[631] The Judgment of the High Court (Tottenham and Norris, JJ.) 
was delivered by 

Tottenham, J. — This suit was brought to obtain possession of a 2i annas 
share of a certain mouzah by virtue of a conveyance executed in the plaintiff’s 
favour on the 1st of August 1879 by Dowlut Mundar, defendant No. 1. Plain- 
tiff was unable to get possession by reason of the opposition of defendants 2 
and 7, a son and grandson of Dowlut, who set themselves up as the exclusive 
owners of the property claimed by plaintiff, and denied that Dowlut had any 
iliterest in it. 

The other five defendants are all sons of Dowlut. 

yhe suit in the Courts below, and the present appeal to this Court, have 
been defended by only defendants Nos. 2 and 7, and since the appeal was filed, 
the defendant No, 1, Dowlut Mundar, has died. A moiety of the village in 
question has been found to be the joint property of the seven defendants^ com- 
posing a family governed by the Mithila law. And the question before us is, 
whether the alienation made by the father, Dowlut, is binding upon the son 
and grandson who contest it. 

The plaintiff in his plaint alleged that the sale was made to him under 
necessity and for the benefit of Dowlut’s family In evidence he attempted 
further to prove that the sale was made with the direct assent even of the 
defendants 2 and 7. 

The lower Appellate Court has found that this was not so ; and has also 
found that the sale was not shown to have been effected for the benefit of the 
family. It held that the family were not bound by it, and considered that the 
ruling in the case of Sadabart Pershad Sahu v. Foolbash Koer [3 B L. R , 
(F. B.) 31] forbade the passing of a decree for the plaintiff even for so much 
of the share claimed as belonged to Dowlut himself and to the other non- 
contending defendants. . 

The learned counsel for the plaintiff appellant has impugned the lower 
Appellate Court’s decision that the sale by Dowlut is not binding on the 
respondents on this ground , that they have not proved that the money raised 
by the sale was obtained for immoral purposes or for the discharge of immoral 
debts ; and he [582] contends that in a suit in which the son eontests the 
validity of an alienation made by the father, it is incumbent upon him to prove 
that the object was to pay off immoral debts, and not upon the purchaser to 
prove that there was legal necessity for the sale. 

We have considered all the cases cited to us as bearing upon this point, 
and the outcome of them all appears to be that, although no member of a 
joint Hindu family governed by Mitakshara or Mithila law has authority, 
without the consent of his co-sharers, to sell or mortgage even his own share 
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in order to raise money on his own acoount, and not for the benefit of the 
joint family, yet if a father does alienate even the whole joint property of 
himself and his sons, in order to pay off antecedent personal debts, the sons 
cannot avoid such alienation unless they prove that the debts were immoral. ‘ 

But to make the alienation to this extent binding upon the sons who did 
not consent to it, it must be shown that it was made for the payment of ante- 
cedent debts, not only in consideration of a loan, or of a payment made to the 
father on the occasion of his making the alienation. 

It cannot be said that in the case of a sale voluntarily made the purchase 
money itself constitutes an antecedent debt, such as to render that sale binding 
on the sons, unless they prove the transaction to have been immoral. 

In the present case the facts found by the lower Appellate Court are not 
sufficient to entitle the plaintiff to a decree ; for the Judge does not find that 
there was any antecedent debt, for the liquidation of which the father sold the 
property. On the contrary, though one witness deposed that a sum due to 
him was paid off shortly after the sale, the Judge evidently does not believe 
that the sale was effected for that purpose. 

So far as the contesting defendants, therefore, were concerned, we cannot 
say that the lower Appellate Court was wrong in deciding in their favour. And 
as regards the othei contention on behalf of the plaintiff appellant that the 
Court below should have given him a decree so far as concerned the interests 
of the non-contending defendants, we feel bound to hold that the sale 
having been found not to have been for the benefit of the family, and not 
having been shown to be necessary for the payment of antecedent “debts 
[633] the authority of the ruling in Sadabart Pershad Sahu's case was binding 
on the lower Court, and it rightly refused to recognize the alienation. 

It would he still more difficult to give effect to it now that the defendant 
No. 1 who was the vendor is dead, and his interest in the property has thus 
become extinguished. Even if the lower Court had a discretion in the matter^ 
we cannot sav that as a matter of law it was bound to exercise it. 

The appeal must be dismissed with costs. 

Appeal dismissed. 


NOTES. 

[As regards antecedent debt, see 16 All. 75 , 31 All. 176 ; 6 A L. T. 273 ; 29 Mad, 200 ; 3.6 
Bom. 169 . 34 Cal 735 ] 


370 



JOttAlMONi CHOWbKANl V. ROMJANl Ac. fl884j I.L.R. 40 Cal. 584 

[10 Cal. 838] 

APPELLATE CIVIL. 

The 22nd February, 1884. 

Present . 

Mr. Justice McDonell and Mr. Justice Field. 


Jugatmoni Chowdrani Plaintifi 

versus 

Romjani Bibee and others Defendants 


Wuqf, Essentials of — Inoease in value of wuqf properties how appropriated. 

Where by a sunnud a gift was made of the then income of certain villages with a speci- 
fication that onc-third of it was for the defrayal of the expenses of the ber,raiits of a mosque 
and fursh and light, etc , one-third for the expenses of a mudrassa, and the remaining one- 
third for the maintenance allowance of the iniitwulh, Held, that the gift complied with the 
four essential conditions necessary to create a valid wuqf according to Mahomedan law. 
Held, also, that in the absence of any express direction as to what was to be done with any 
surplus profits of the dedicated property, the reasonable presumption is that the improved 
value of the dedicated property, or anj excess of profit over and above the amount stated in 
the sunnud, was intended by the grantor to be devoted to the same purpose for which the 
amount, which was the actual value of the property at the time of the gift, was expressly 
assigned 

In this suit one Jugatnioni Chowdrani sued for possession of certain villages. 
She based her claim upon a dur-7nokurrun lease granted by one Azizunnissa 
Bibi, who, it was alleged, had obtained a maurnsi lease of the property from 
one Jaffir Ah. The defendants, among other things, contended that Jaflir Ah 
held possession only as iniUwulli, and had no propiietary right to the 
villages, and that it was not competent to him to grant a permanent lease 
thereof. They relied upon two old sunnuds which provided that “ Mouzah 
Adoni, etc., ' ' ' ' ^ [834] bearing a ]umma ot Rs 1,080, are fixed and 

confirmed as iniidud-mash bafuizatulanm favour of the mutioidli, and the other 
servants of the said mosque; that the said mouzah, etc., etc , should be given 
over to their possession hafarzandan, so that they may enioy the proceeds of 
the aforesaid mouzahs and defray the expense of fursh, lighting, etc , and ever 
be employed in prayers for eternal and perpetual wealth.” There was then a 
memorandum or endorsement to the effect that mouzah Adoni, appertaining 
to pergunnah Luskerpore, of which the annual income of Rs. 1,080 should be 
divided into three portions, one-third or Rs. 860 per annum for the defrayal of 
the expenses of the servants of the mosque and fursh and light, etc., one-third 
or Rs. 360 per annum for the expenses of a niudrassa, and the remaining one- 
third or Rs 360 for the maintenance of the mntwalli. The Subordinate Judge 
dismissed the suit, but held, relying on Futtoo Bihee v. Bhurat Lai Bhukut 
(10 W. R,, 299) and Basoo Dhul v. Kishen Chundet Geer Crossatn (13 \V R., 200), 
that the properties were not wuqf, but merely heritable estates burdened with 
a trust. On appeal to the High Court an obiection was taken to the judgment 
of the Court of First Instance, under s. 561 of the Code of Civil Procedure, and 
the pleader for the respondents supported the decree upon the question of 
wuqf, which had been decided against them in the lower Court. 

Mr. Pugh, Baboo Kishori Mohun Boy, Baboo Sharda Churn Muter and 
Baboo Kishori Lai Sircar for the Appellants. 

* Appeal from Original Decree No 2*26 of 1881, against the decree of Baboo Girish 
Ohunder Chowdhry, Rai Bahadur, Subordinate Judge of Bajshahye, dated 20th of Juno 1881, 
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Mr. C. Gregory and Baboo Rajendra Nath Bose for the Bespondents. 

The Judgment of the High Court was delivered by 

HoDonell, J. — Mr. Gregory, who appears on behalf of the respondents, 
has contended that under s. 561 of the Code of Civil Procedure, he is to 
support the decree of the Court below upon the question of wiiqf, which was 
decided against him in the lower Court. We think that this contention is 
sound , and we proceed accordingly to deal with the question of wuqf. The first 
grant is to be found at page 50 and following pages of the paper-book, and it is 
dated [935] so far back as the year 1756 It recites that a firman is issued to the 
effect that mouzah Adoni, etc.^ appertaining to taluk pergunnah Luskerpore, etc,, 
Sirkar Barungabad, in the province of Bengal, which yields a sum of Bs. 1,080, 
be fixed (granted) hafurzandan as detailed in lieu of Bs. 3 per day for the expenses 
of fursh, lighting, and servants of the mosque, and mudrassa erected by Dost 
Mahomed Khan in Lalbagh, pergunnah Asadnugur, Sirkar Oodnir as mudttd^ 
mash of the mutwuUi Bedar Ah and other servants of the aforesaid mosque. It 
then directs that the authorities, amlan and others do give over the said mouzah 
in their appropriation hafut zandan, witliout any change or alteration, and that 
they should raise no obiections as to malwajhat and other items of expenditure, 
and should not demand a fresh sunniul every year. There is then a memo- 
randum, or endorsement to the effect that mouzah Adoni, appertaining to 
pergunnah Luskerpore and so forth, of which the annual income is Bs. 1,080 in 
lieu of Bs. 3 per day for the defrayal of certain expenses as aforesaid, has been 
granted ; and attached to this document there is a specification of the manner 
in which the sum of Rs. 3 per day is to be spent. This sum is divided into 
three portions, one-third or Rs. 360 per annum is for the defrayal of the 
expenses of the servants of the mosque and/wrsfe and light, etc,, etc., one-third or 
Rs. 360 for the expenses of a mudrassa at one rupee per day, and the remain- 
ing one- third or Rs 360 for the maintenance allowance of Bedar Ali, son of 
Dost Mahomed Khan. These three portions make up the total of Rs. 1,080 
and the nett jama of the villages granted is shown to amount to the same sum. 

The second grant is dated 14 years later, 1770 A. D., and it recites that 
the first grantee, Bedar Ali, who had been adopted by Dost Mahomed, having 
been found incompetent to discharge the duties of mutwulli, had been turned 
out of the house, and the said Dost Mahomed Khan has applied for a sunnud 
in his own name. The new grant is then made to Sheik Fukeerulla, nephew 
of Dost Mahomed Khan, and the document concludes as follows; — 

“ For this purpose mouzah Adoni, etc., appertaining to the said pergunnah, 
etc., bearing a jumraa of 86,500 damao which are equivalent to Rs. 1,080, are 
fixed and confirmed as miidud-mash td36] bafurzaudan in favour of Sheik 
Fukeerulla, the muUvuHi, and other servants of the said mosque. It is that 
the said mouzah, etc., should be given over to their possession bafurzaudan 
without in any way raising objections, so that they may enjoy the proceeds of 
the aforesaid mouzahs and defray the expenses oifursh, lighting, etc., and ever 
be employed in prayers for eternal and perpetual wealth.” Then follows an 
account similar to the account of the manner in which the procqeds are to be 
spent, set out in the first instrument and to which I have already referred. 

The first question with which we shall deal is, whether this instrument is 
one which creates a wztg/ valid according to Mahomedan law. Let us see what 
are the essentials of such a grant. In the first place, the appropriator must 
destine its ultimate application to objects not liable to become extinct ; secondly, 
it is a condition that ^ the appropriation be at once complete ; thirdly, that 
th^ be no stipulation in the wttqf for a sale of the property and expenditure 
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of the priM on the appropriator’s necessities ; and fourthly, perpetuity is a neoes* 
sapr condition. We think that this grant fulfils all these four essentials. Then 
it is p}X)V]ded by the Mahomedan law that if a man appropriate his land for the 
benefit of a mmjid and to provide for its repairs and necessaries, such as oil, 
&c., this is valid appropriation. Looking at the instruments of grant in this 
case, it appears to us that there was a valid appropriation. But then arises 
the question what was appropriated. It has been Contended by the learned 
counsel for the appellant that all that was the subject of appropriation was the 
annual sum of Bs. 1,060 ; and that all the surplus profits of the villages over 
and above this annual sum must be taken to have been given to Fakeerulla and 
his heirs who are related to Dost Mahomed Khan, who obtained the grant and 
erected the mosque. We have considered this argument, and it appears to us that 
what was appropriated was not the annual sum of Bs. 1,080, but the whole 
of the villages. We think that the specification contained in the two instru- 
ments was merely intended to indicate the proportions in which the money 
was to be expended on the different objects of the appropriation. It is 
[ 887 ] true that the grantor does not seem to have contemplated an increase in 
the value of the property. Certainly he has made no express provision for any 
surplus profits that such increase or an improved value of the property might 
yield over and above the annual sum of Bs. 1,080 : nevertheless, looking at the 
express terms of the grant, it appears to us, as I have already said, that the 
whole of the annual profits of the villages was the subject of appropriation. 
We think that in dealing with the surplus profits we must decide that those 
profits are to be appropriated in the same proportion to the objects for which 
the sum of Bs. 1,080, which was at that time the annual profit of the villages, 
was expressly appropriated. In putting a construction upon this grant of the 
Mahomedan Government, we may refer, by way of illustration, to the case of 
jagirs, which were grants of land to those retainers of the Mahomedan Gdvern- 
ment who were still in service. They were assignments, not of the land, but 
of the revenue, and were made as an appendage to the dignity of mansub, a 
kind of nobility conferred for life. These sagirs were of two kinds, conditional 
and unconditional. Conditional jagtrs were granted generally to the principal 
servants of the Emperor, in order to meet the exj^enses of a particular office, 
and these were held only so long as the office was retained. Unconditional 
jagtrs were independent of any office, and were personal grants for the main 
tenance of a dignity. These grants were for life only. If the lands produced 
more than the niansubdar's allowance, which was always fixed, he was bound 
to account for the surplus. Now it is a matter of history that these jagirs, 
which were at the time grants for life only, have become hereditary, and that 
the tatifir or excess over and above the allowance fixed in the grant, instead of 
being accounted for and made over to the Government, has become the property 
of the jagtrdar, and his descendants ; in other words, that all surplus, over and 
above the specific money amount of the grant, has followed the same object 
and destination as this specific amount. 

A tonkha or Mahomedan assignment to revenue was in all probability 
something of the same kind. There is nothing before us to show that there 
was in this case any express direction as [ 838 ] to what was to bef done with 
any surplus profits over and above Es. 1,080 ; but we think that, looking at 
the express terms of the second grant, dated 1770, with the light which is to 
be obtained from similar grants made by the Mahomedan Government, the 
reasonable presumption is that the improved value or any excess over and 
above Bs. 1,080 was intended by the grantor to be devoted, or has come to be 
regarded by the grantee as devoted to the same purpose for which the amount 
of Bs, 1^080, which was in 1770 the actual value of the property, was expressly 
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assigned. In this view of the case we come to the conclusion that the 
whole property is w^iqf ; and, therefore, it was not competent to Jaffir Ali to 
alienate it. It may be well to say that the dur-mokurrurt lease granted by 
defendant No. 4 and the mokurruri lease which was obtained from Jaffir Ali, 
though in the form of leases, are really alienations of the greater portion of 
the beneficial interest in the property. VVe are, therefore, of opinion that the 
decree of the Court below must be upheld, although upon a different ground to 
that upon whih that Court has proceeded. This appeal must in consequence 
be dismissed with costs. 

Appeal dismissed. 


NOTES 

I8ee also the following cases — (1S89) U Mad 66 (68) , (1892) 20 Cal 116, 1905 8 O. C. 
379 (389).] 
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APPELLATE CIVIL. 


The 21st Fcbriian^, IhHl. 

Present 

Mr. Justice McDonell and Mr Justice Eield. 

« Fakaiuddin Mahomed Ahsan Petitionei 

versus 

The Official Trustee of Bengal Opposite part\. 

Civil Procedure Code (Art XIV of 1882), 214 and b47 --Execution 

pr oceedinqs — Bevrew. 

Where a judgnieiit-del.tor, pending the execution proceedings, was granted poimission to 
examine the state of the accounts, but failed to do so, and then in* do a fresh application to 
the Court for the hamc purpose aftei the execution proceedings had been struck off, and the 
decree declared to Vjc satisfied Held thit the question must be deterininod with reference to 
^he provisions of s 647 of the Civil Piocedurc Code and the oiilv < ourse open to the judgment 
debtor would have been to apply for a review of the order which declared the decree to be 
satisfied and struck off the execution proceedings 

Held, also, that the words, “ the following questions shall be determined h> order of the 
Court executing the decree,” of s 244 of the Code of Civil [839] l^rocodure, must be interpret- 
ed to mean the Court executing the decree at the tune when the application is made, and 
that they do not include the Court which has executed the decree and has, therefore, become 
fimctus officio^ 

This was an application made by the jietitioner lor the refund of Rs. 2,33,183 
from the Offoial Trustee who was late the holder ol a decree against the 
petitioner. On 3rd February 1883 the judgment-debtor (petitioner) applied to 
the Court for liberty to examine the state of the accounts. The request 
was granted, but the judgment-debtor neglected to take any further steps. 

• AnpMl from Origiual Order No. 877 of 1888 against the order of P. McLaughlin, Esq., 
Judge of Fubna, dated the 37th of August 1888. 
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On 7th May the decree was struck off as fully satisfied, the money having 
been paid out of Court. On 3rd July an application similar in terms to the 
one of 3rd February was made, but disallowed by the District Judge, and the 
petitioner thereupon appealed to the High Court. 

Baboo Grt^a Sunhnr Mozoomdar for the Appellant. 

The Advocate- General and Mr. Macnai) for the Eespondents. 

The Judgment of the High Court was as follows * — 

In this case the execution proceedings were struck off by an order dated 
the 7th May 1883, which set forth that the decree was satisfied. The petition 
which forms the subject of this appeal was filed oh the 3rd July following, and 
in that petition it was sought to re-open the whole of the accounts between 
the parties. 

It has been contended to-day before us that this petition of the 3rd July 
ought to be read with a previous petition of the 3rd February 1883. As to 
this petition of the 3rd February, the Judge says • “In February last, the 
judgment-debtor applied to scrutinize the state of the account, and the request 
was granted ” The original petition has not been produced before us to-day, 
and we must accept the account giyen of it by the District Judge. Accepting 
this account, it appears clear that all that was asked by the petition of the 3rd 
February was permission to examine the accounts, and that this permission 
was granted. This being so, it was open to the judgment-debtor, having 
examined the accounts between the 3rd February and 7th May, to object to 
the manner in which they were taken, and, if necessary, to the sum total for 
which execution was issued. Nothing of this sort was done, and we rs4o] must 
take it that the effect of the order of the 7th ^lay was to close the execution 
proceedings. * 

It is contended that the judgment- debtor had a right to apply on the 3rd 
July to re-open the accounts, and it is said that, as there is no special pro- 
vision of the Limitation Act applicable to an application of this kind, the 
judgment-debtor was at liberty to make this application at any time within 
three years. Ai't 178 , — There is no section of the Code of Civil Procedure 
which gives the judgment-debtor aright to make an application of this kind, — 
that is, an application, after the execution has been closed and the decree 
satisfied, to re-open a matter which might have been discussed or argued in the 
course of the execution proceedings We think, having regard to the provi- 
sions of 8. 647 of the Code of Civil Procedure, that if the judgment-debtor 
having neglected the opportunity which he had between the 3rd February and 
the 7tb May to examine the accounts, desired to show that more money had 
been levied from him under the execution than was due from him under the 
decree, the only course open to him would have been to apply for a review of 
the order of the 7th May, which declared the decree to be satisfied, and struck 
off the execution proceedings. 

It has been contended that the matter of this petition of the 3rd July 
1883 was a matter which the Court was bound to investigate under s 224 of 
the Code of Civil Procedure. That section runs as follows : — “ THe following 
questions shall be determined by order of the Court executing a decree ” As we 
understand these words, we think they must be interpreted to mean the 
Court executing the decree at the time when the application is made , and that 
they do not include the Court which has executed the decree, and has thereby 
become functm officio. We were pressed with the case of Sheikh Ah Hossem 
V. ShetJch Muzhnr Hossetn (4 C. L, R., 577). That was a case decided under 
the old Code of Civil Procedure (Act VI IT of 1859 read with Act XXI II of 
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1861). The facts of that case are not dearly stated either in the judgment, 
or in the statement of faots given by the reporter. Mr. Justice Bbouohxon 
says : " The payment of Bs. 1,275 by the judgment-debtor in December 
1868 was a payment made [641] in consequence of a decree having 
been passed against) hin)» and an account having been made, showing that a 
balance of Bs. 732 was still due from him. That account was not a final one, 
but subject to revision, and appears to have been subsequently revised.*' We 
are not in a position, therefore, to say what was the nature of the account in 
that case, and how far the decision itself is applicable as a precedent. The 
view which we take of the law is in accordance with the decision of the Madras 
High Court in the case of Bainanadan Chetti v. Kunnappu Ghetti (6 Mad. H. C. 
R., 304). That also was a case under the old law. We think, however, that 
this question musl now be determined with reference to the provisions of the 
new Code, and as s. 647 has made applicable to all proceedings other than suits 
or appeals, the provisions of the Code which are applicable to suits or appeals, 
we think, as already stated, that the only course open to the judgment-debtor 
was to apply for a review. We are then asked to treat this application of the 
3rd July as an application for review, but we are of opinion that this course is 
not open to us. The appeal is therefore dismissed with costs. 

Appeal dismissed. 


NOTES. 

[A separate suit will lie when the execution proceedings are closed (1897) 1 C. W. N., 
708 ; (1889) 15 Cal., 187 (194) ; (1909) 31 All., 364 ; (1905). U. B. R., 4th Qr. C. P., 36 (38) ; 
(1901) P. R. 63, (1901) P L. R., 101; (1910) 10 I. C. 991 (1910) I, U. B. R. 66. See also 
(1901)«5 C. W N. 627 (629) where this case was distinguished , (1899)52 0. C. 366 (368) ; 
(1904) P. R. 45. (1904) P. L. R. 113. 

In (1895) 18 All., 106 (107) it was held that sec 244 C P. C , 1882 (sec 47 of C. P. C., 
1908) wa.s not applicable to suit for contribution h\ one of two judgment -debtors, who had 
paid up the decree, against the other ] 
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APPELLATE CIVIL. 

The 4th and 14th March, 1884. 

Present : 

Mr. Justice Mitter and Mr. Justice Maclean. 

Fuzloor Ruhm an (Judgment debtor) Appellant ' 

versus 

Altaf Hossen and others (Decree- holders) Respondents.'’' 

Jiecree, Ex^ution of — Step in execution of decree — Informal application for 
, execution — Limitation Act (Act XV of 1877}, sch. II, art. 179. 

An a{>plioation for execution of a decree having been made on the 19th January 1882 
within, time, but not in the form prescribed by the Civil Procedure Code, inasmuch as it did 

from Appellate Orders Nos, 200 and 201 of 1885, against the orders of 
S., Esq., Judge of Patna, dated 29th of March 1888, affirming the orders of Baboo 

Banerj$e, Second Subordinate Judge of that district, dated, respeotivelv. the 27th 
December 1882. r-- ^ 
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not dbkitain the 'right number of the suit in which the decree was passed, an order was made 
on the 19th Ja^uarj directing the petitioner^to amend the applicaiion within four days by 
giving the dorrect number. That order was not complied with, and the petition was left on 
the file of the Court without being [542] disposed of m any way till the Slat September 
1882 ; on which date more than three years having then elapsed since the date of the decree, it 
wAs returned to the vakil df the petitioner for amendment within eight days. The required 
amendment was made, and the application again placed on the file of the Court On the 22nd 
Sej^tember. 

On an objection being taken that the decree was barred, and that execution could not 
issue, Held^ following the principles laid down in the case of Syud Mahomed v. 8yud 
Abedbollah (12 C.L.B., 279), viz , that it was the duty of the Court to dismiss the application 
when it found that it was informal, and thus to give the applicant an opportunity of putting 
in a proper application, and that the decree-holder should not be made to suffer for such 
omission on the part of the Court , that the former application could not, though informal, be 
treated as a nullity ; and that the application on the 22nd September must be taken as hav- 
ing been presented with the object of amending the original informal application , and that 
it was in continuation of the execution proceedings commenced however informally on the 
19th January 1882 ; aiid that consequently the decree was not barred Held, also, that the 
fact of the application having been returned to the vakil for amendment instead of being 
amended while on the file of the Court, made no difference to the application of the above 
principle. 

facts of these two appeals, which were analogous ones, are sufficiently 
stated for the purpose of this report in the ludgment of the High Court. 

Mr. C. Gregory tor the Appellants. 

Moulvie Serajul Islam for the Respondents. 

The Judgment of the High Court (Mitteb and Maclean, JJ.J was 
delivered by 

HittePf J« — In this case an application for execution of the decree of the 
Appellate Court, which was passed in the month of February 1879, was made 
on the 19th January 1882. The petition did not contain the right number of 
the suit in which the decree was passed, and an order was made on the 19th 
January, directing the petitioner to amend the petition by giving the right 
number within four days. This order was not complied with, but notwith- 
standing the petition was left on the record of the Court without being disposed 
of in any way. It was brought up again on the 21st September 1882, and 
on that date it was returned to the vakil of the petitioner to amend it by 
CS43] giving the correct number of the suit within eight days from that date. 
The required amendment, however, was made on the day following, viz., on the 
22nd September 1882, and the application was put upon the record again. 
Thereupon the Court directed it to be registered and ordered notice to issue. 
It is quite clear that if the application be considered to have been made on the 
22nd of September, the decree would be barred by limitation as it was more 
than three years from the date of the decree. If, on the other hand, the appli- 
cation is to be considered as having been made on the I9th January 1882, it 
would be within time. The lower Courts have decided in favour of hhe decree- 
holder. The objection taken before us in appeal is, that under the circum- 
stances stated above the lower Court should have held that the application 
was really made only on the 22nd September 1882, and therefore was barred 
by limitation. Our attention has been called to a decision in the case of Syud 
Mahomed v. Sywi Ahedoollah (12 C. L. R., 279), and although the facts.of that 
case are not exactly similar to those of the present, yet the principle upon 
which that decision proceeds seems to us to be applicable here. The only 
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!(9niEinii<M iihAi m oan find in Mm liMtB is thi^, in 1m o«M ond^ aemaiSiKi^ 
Moo. theio was originally an otder reqn^ng tha appMlant tio anumd tfae ap^- 
oatibn within font days, wharoas in the ease olted there was no limit fixed by 
tibe Cbort requiring the petitioner to amend the application. Thera is ^so 
another difference in the facts, via., that in the case now before us the petition 
was actually returned to the vakil for amendment, while in the case cited the 
^ petition always remained on the file of the Court. But these are different 
upon points which are not essential. The principle upon which the decision 
cited proceeded was that, as it was the duty of the Court to dismiss the appli- 
cation when it found that it was informal, and, as the Court did not so dismiss 
it, the decree-holder ought, not to suffer for the omission on the part of 
the Court to dismiss the application , and the reason assigned for this is that, 
if the Court had done its duty and dismissed the apphcation, the decree-holder 
might have put in a proper application on the [644 J next day. Applying the 
same principle hero, if, on the 19th of January, whioh in that case was within 
time, or on the expiration of four days from that date the application had been 
refused, the decree-holder would have been in time to make a fresh application 
in proper form Therefore, it seems to us that the Court not having dismissed 
the application on the expiration of the four days allowed by it, and allowed 
the petition to remain on the file, the case comes within the purview of the 
decision cited. As to the other difference it is no difference at all, because, 
instead of allowing the vakils to amend the petition while it was on the 
file of the Court, t^ Court simply allowed the vakil to take it away and to 
amend it within the time given by the Court That would not make any 
difference as to the apphcation of the principle upon which the decision 
cited was passed. That being so, and it not being shown that the decision 
cited does not oorractly lay down the law, we dismiss these appeals but 
without costs. 

Appeals dismissed 


NOTES. 

[AMENDMENT OF IKFORMAL EXECUTION APPL10AT10N8— 

Sec 245 of the CPC, 1882 was in the CPC, 1908, sch I, 0 21, r. 17, amendod in 
two important particulars viz , in sub clause, the words, * the defect to he remedied ’ were 
substituted for the word ‘ amended ’ , and a new sub-dause (2) wag added providing for the 
amendment being ** deemed to have been an application in accordance with law and pre- 
sented on the dale when it was first presented 

This rule afifects the value of 23 Cal 217 but virtuallv gives effect to decisions like 17 
Mod. 76 , 2 A.L J, 367 (369) , 20 All 478 See also (1890) 17 Cal 631 (636) , 118 P B, 1912.] 
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[10 m. OH] 

appe llXte o ivil. 

The 81st March, 7554. 

Present . 

Mr. Justice Hacleak and Mr. Justice Field. 

Watson & Co Defendants 

versiis 

Nistarini Gupta Plaintiff. 

Vis major — Jjara settlement — Land acquired by Government for public 
purposes — Dedmtion from rent. 

An ijaradar took on lease certain lands, giving a Labuliai, which contained the following 
clause — “In regard to the aforesaid rent we take upon ourselves the risk of flood and drought, 
of death and flight, of alluvion and diluvion, of profit and loss In no case hhall we be able 
to claim a reduction in the rent, nor will it bo open to you to demand more on account of 
alluvion,” &o. 

During the lease part of these lands were taken up by Government for the purpose of a 
railway, and compensation was paid to the lessor therefor The ijaradar claimed to make a 
deduction from his rent for the land taken away from him Held, that such a claim did not 
come under the meaning of the word * abatement ” as used in the rent law, nor was it 
intended by the parties to be within the clause of the lease, but the land having been taken 
from the whole area demised, not by natural causes, but by vts major, the ijaradar was 
entitled to a deduction from the rent on his showing that there were tenants of his on the 
land who, before the land was taken by Government, paid rent to him which they h^l now 
ceased to pay. 

[54S] In this case the defendants took from the plaintifii an ijara settlement 
of certain lands at an yearly rental of Hs 585 for a teim of ten years from 
1277 to 1286. 

During the continuance of this settlement part of the lands included in 
the ijara were taken up by the Northern Bengal Railway Company, and for 
these lands so taken ijip the plaintid had received compensation from Govern- 
ment. The kabuliat given by the defendants contained, amongst others, the 
following clause : — 

“ In regard to the aforesaid rent fixed at Rs 585, we take upon ourselves 
the risk of floothand drought, of death and flight, of alluvion and diluvion, of 
profit and loss. In no case shall we be able to claim a reduction in the rent , 
nor will it be open to you to demand more on account of alluvion," &c. 

^ 585 5nn«i frsir ^ifr, 

^ ^ ^ «Trf^sr5rr.ii 

The defendants paid their rent up to 1285, and for 1286 paid to the plain- 
tiff a sum of Rs. 63 only, stating that they were entitled to obtain a deduction 
in their rent for the lands taken up by the Government for the railway. 

’Appeal from Appellate Decree No. 1629 of 1882, against the decree of Baboo G C 
Ohowdhry, BubordittSte Judge of Rajshahye, dated llth of May 1882, reversing the decree of 
Baboo Kali Charatr Ghosal, Sadder Munsiff of Beaukah, dated 16th of August 1881, 
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The plaintiff then brought the suit for arrears of rent for the year 1286 , 
contending that the words of the kabuliat prevented the defendants from 
making any deduction for any purpose. The defendants contended that the 
deduction should be made. 

The Munsiff dismissed the plaintiff’s suit, deciding that the defendants 
were entitled to an abatement of rent. 

The plaintiff appealed to the Subordinate Judge, who found that it was 
clearly the intention of the parties that the lessee should not be able to claim 
abatement on any account, and that although the ground on which abatement 
was claimed by the defendants was not specially mentioned in the kabuliat, yet 
the words “ in no case ” were wide enough to prevent them claiming any 
abatement for any purpose whatever, and he therefore held that the defendants 
were precluded under the terms of the kabuliat from claiming any abatement, 
and gave the plaintiff a decree. 

The defendants appealed to the High Court. 

Baboo Bhowani Charan Dutt foi the Appellants. 

Cfl46] Baboo Kah Prosumio Dutt for the Respondent. 

The Judgment of the Court was delivered by 

Fieldi J. — We think that the lower Appellate Court has taken a mistaken 
view of this case. The suit was one for rent against an ijaradar. The ijaradar 
claimed a deduction in respect of certain land which was taken up for public 
purposes, that is to say, for a railway. The Munsiff held that the special 
stipulation in the kabuliat relied upon by the plaintiff did not cover a case o 
this kind. The Subordinate Judge took a different view and held that the 
clause in the kabuliat was wide enough to cover the case of land taken for 
public purposes. 

We have heard the clause in the kabuliat, and we think it was intended 
to meet the ordinary cases in which the area of land demised is diminished by 
diluVion,* or other similar causes, and that the present case is not within the 
intention of the parties Looking at the question from another point of vievr, 
it would be inequitable that the zamindar, who has received the whole amount 
of compensation, should be allowed further to obtain from the ijaradar the 
former rent undiminished , in other words, after receiving the principal, should 
be allowed to continue to receive interest on this principal in the shape of rent. 
We think that this is not properly a case of abatement, as that term is 
ordinarily used in the rent law. It is a case in which the tenant seeks to 
have a deduction in respect of land taken away from the whole area demised* 
not by natural causes, but by vis major. In this view we think that the 
ijaradar is entitled to a deduction. But in order to obtain this deduction, we 
think he ought to show that in consequence of the land being taken for the 
railway, bis receipts from the tenants of his ijara have been 'diminished ; in 
other words, that there were tenants on the land who, before it was taken, 
pWd him rent, which they have ceased to pay since it wA^ taken for the rail- 
way. Tlva appellants’ vakil informs us that there is evidence of this nature 
on the record, and we must direct, therefore, the lower Appellate Court to 
consider such evidence and decide the ease accordingly. We set aside the 
decree of the lower Appellate Court, and remand the case for a fresh decision. 
The costs will abide the result. 


Appeal allowed and ca^e remanded* 
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CM7] appellate civil. 

The 18ih March, 1884, 

Present; 

Mr. Justice Mitter and Mr, Justice Maclean. 

Fakir Chand Plaintiff 

versus 

Fouzdar Missor Defendants.'* 

Landlord and Tenant — Suit fot arrears of rent — Ejectment — Transferable 
tenure — Bengal Act VIIl of 1869, ss, 22, 59, 

In a suit for arrears of rent and for ejectment by a landlord against a tenant who had a 
right of occupancy in the holding transferable by sale, 

Held (Hitter, J., douhtinq), that the tenant was not liable to ejectment, and that 
the landlord’s only remedy was to sell the holding under the provisions of s. 59, Beng. Act 
VIIl of 1869. KrtUendra Roy v. Aena Bewa (LL R 8 Cal. 676 , 10 0 L.R 399) followed. 

Per Hitter, J. — Queer e, whether having regard to the provisions of s 22, Act VIII of 
1869, which IS not controlled or modified by any subsequent section of the Act, all ryots, 
-whether they have a right of occupancy or not and whether such right of occupancy be sale- 
able by the custom of country or not, are not liable to ejectment if an arrear of rent remains 
due at the end of the >ear. 

The plaintiff in this suit sought to recover the sum of Bs. 24-5-9, being 
principal and interest for arrears of rent in respect of some 32 bighas of land 
situate in mouza Parasin Pranpore at the annual jama of Bs. 141-l-3*for the 
year 1288 F. 8. He also sought to eject the defendant from the land. 

The defendant, while admitting that he held the land, contended that the 
jama payable by him was only Bs. 138-5-3 i^er annum, and thatiout of this 
amount the plaintiff allowed a remission of Bs. 5-12 ; that he had already 
paid Bs. 118, and that only Bs. 14 were due from him. He further contended 
that he was not liable to be ejected from his holding. 

The following issues were framed: — 

(1) What is the annual jama payable by the defendant to the plaintiff? 

(2) What amount of rent is the defendant entitled to by way of 
remission ? 

(3) Is the defendant liable to be ejected ? 

The first Court found the two first issues in favour of the plaintiff, 
[3MJ and on the third issue, upon the evidence, found that the defendant’s 
jote was transferable, and that the plaintiff was not entitled to a decree for 
ejectment. 

The plaintiff then appealed against that portion of the decree which 
declared that the defendant was not liable to be ejected, but the lower Appellate 
Court confirmed the decision of the lower Court, holding that 'an order for 
ejectment could not be passed in the case of such a tenure, and that it must be 
brought to sale. 

The plaintiff thereupon specially appealed to the High Court on the same 
grounds as those upon which his original appeal was bas^^ ^ ^ 

* Appeal from Appellate Decree No. 2772 of 1882, against the decree of J. Tweedie, Esq., 
Judge of Shahabad, dated SepMSmber 12th, 1882, affirming the decree of Baboo Dwarka Nath 
Bhattacharji, Second Hunsifiof Arrah, dated January 19th, 1882. 





lilbft. tV'Qld; HI JPAlCm OHANl) V. 90UZDAB ttlSSBB {1884] 

Baboo AMnoBh Ohunder Banneii 06 for the Appellant. 

Baboo Bash Behary Ohose and Baboo Bagnundun Pershad for the 
Bespondent 

The Judgment of the High Court (Mitteb and Maclean, JJ.) was as 
follows : — 

Maclean, J. — The lower Appellate Court has found, affirming the finding 
of the first Court, that the defendant-respondent holds a transferable tenure 
and therefore cannot be ejected under the provision of s. 52, Beng. Act VIII 
of 1869. 

The question submitted for our decision is whether a landlord is precluded 
from ejecting such a tenant, viz., a tenant with a right of occupancy, such 
right being transferable by sale, and is confined to the course laid down in 
s. 59 of the Act. 

In the case of Tirhkobun Sing v. Jhono Lall (18 W. R., 206) it was 
^plained that sale, and not ejectment, was the landlord's proper remedy. In 
the latter case of Knshtendra Boy Ghowdhri/ v. Aena Bewa (1. Ij. R., 8 Cal. 
675 ; 10 C. L. R., 399) the very question now raised seems to have been dis- 
cussed, and the decision was against the right of the landlord to eject. The 
decision under appeal now is in accordance with the oases 1 have quoted, 
and should, in my opinion, be confirmed. I would, therefore, dismiss the 
appeal. 

Mittar, J. — If the question for decision in this case were res Integra, 
I should hesitate much to adopt the conclusion to which the lower Courts 
have come. Section 22 of Beng. Act VIII [flW] of 1869 says : “ When 
an arroar of rent remains due from any ryot at the end of the Ben- 
galee gear or at the end of the month of Jeyt of the Fasli or Wil- 
layutti year, as the case may be, such ryot shall be liable to be ejected from 
the land in respect of which the arrear is due : provided that no ryot having 
a right of occupancy or holding under a pottah, the term of which has not 
^ expired, sllall be ejected otherwise than in execution of a decree, or order under 
the provisions of this Act.*’ 

It is clear, therefore, that all ryots, whether having a right of occupancy 
or not, and whether such right of occupancy be saleable by the usage of the 
country or not, are liable to ejectment if an arrear of rent remains due at the 
end of the year. This provision is not controlled or modified by any subse- 
quent section. Upon the Act itself, therefore, the soundness of the conclusion 
to which the lower Courts have come is open to doubt. But as there is no 
conflict of authority on this point, and as it has been understood that the law 
has beep settled in the way in which the lower Court’s decision goes, I concur 
in dismissing the appeal with costs. 

Appeal dismissed. 
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FAZAL IMAM ho. V. MBTTA aiMOH [1884] I.L.R. 10 C»l. OM 

[10 oal. on ] 

APPELLATE CIVIL. 

The SOth Ma/rch^ 18ff4, 

Present : 

Mr. Justice Mittbr and Mb, Justice Maclean 

Fazal Imam and others Decree-holders 

versm 

Metta Singh Judgment-debtor.* 

Decree — Execution — Step in aid of execution — Limitation — Limitation 
Act XV of 1877, sch. II, art. 179, cl. 4. 

An applicatiun mad^ by a judgment-creditor to take out of Court certain moneys, the 
sale proceeds realized by the sales of certain properties of his judgment-debtor in a previous 
execution, cannot be considered to be an application to the Court to take a “step in aid of 
execution,” and is not therefore within the meaning of cl. 4, art. 179, sch. II of Act XV of 
1877. HemCkunder Chowdhry v. Brojo Soondury Debee (I.L.R., 8 Cal., 89) ; Venkatarayaiu 
V. Narasimha (I. L. B., 2 Mad., 174) dissented from. 

[d50] This was an appeal from an order holding that the execution of a 
decree was barred. The application for execution was made on the 1st March 
1883, and was within three years of another application, dated the 5th August 
1880, made by the judgment-creditors for the purpose of taking out of Ccftirt 
the sale proceeds realized by the sale of certain properties of the judgment- 
debtors in a previous execution. The judgment-creditor contended that that 
application constituted the taking of some step in aid of execution ; that 
consequently they were within time, and that execution of decree was not 
barred, but the Munsifif rejected this contention, and held that the execution 
was barred, and this decision was upheld on appeal by the lower Appellate Court. 

The judgment-creditor now specially appealed against that order. 

Munshi Mahomed Yusoof for the Appellant. 

Baboo Saligram Singh for the Respondent. 

The Jad^tnentof the Court (MiTTERand Maclean, JJ.) was delivered by 

MitteF» J. — The lower Courts in this case have held that the decree-holders 
right to execute the decree is barred by limitation. It is contended 
before us that this decision is wrong, because the present application, which is 
dated 1st March 1883, is within three years from the date of another applica- 
tion, dated 5th August 1880 made by the judgment-creditor in order to draw 
out the sale proceeds realised by the sale of certain properties of the judgment- 
debtor in a previous execution. In support of this contention our attention 
has been called to the decision in VenJ^tarayalu v. Naraeimha (I. L. B., 2Mad., 
174). The lower Courts have decided this case on the strength of a ruling of this 
Court in the case of Hem Chunder Chowdhry v. Brojo Soondury Debee (I. L. B., 
8 Cal., 89). We have examined both these rulings, and we find iihat the one 
of our Court is exactly in point. No doubt in the Madras case it was given 
as an additional reason over sftid above the one on which the decision mainly 
rested, that such an application as this was an application which came 
within the purview of the words “ an application to take some step in aid of 
' — — — : 

* Appeal from Appellate Order No. 409 of 1883, against the order of C. B. Garret, Esq., 
Judge of Patna, dated 2dtb of September 1883, affirming the order of Baboo Sharoda Fershad 
Qhoee, Munsiff of Behar, dated the 17th of July 1888. 
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Cttl3 exeoation. ” We are of o^nion that no reaaoD has hem placed before 
U8 tihAfi would warrant us in not following the ruling of our Court. 

We therefore dismiss this appeal with costs. 

Appeal dismesed. 


Mom. 

[ STEF IN AID or EXECUTION— 

This case was dissented from in (1893) 17 Mad 165 (166) , (1896) 22 Bom 340 (342) . 
(1897) lie PL R 161 See also (1889) 12 All. 399, (1894) 19 Bom 261 (266) The Calcutta 
High Court has distinguished this case from those wheie something more has to be done 
beyond payment out of moneys deposited in court, as for example the ascertainment of the 
amount payable under rateable distibution, 8 C W N 882 (384), (1900) 27 Cal 709 , (1886) 14 
Cal , 60, (64) Compare with these, tl905) 10 0 W N 28 3 C L J 95 (96) , (1905) 10 C W N, 
364 (358) , (1896) 23 Cal 196 (199) ] 


[10 Cal. 581] 

CRIMINAL REFERENCE. 

The 3rd April, 1 884 

Present 

Mr Justice Mitter and Mr Justice Maclean 

Queen-Empress 

vers^is 

Nowab Jan ’ 

Criminal Procedure Code (Act X of 1882), ss 248, 2o9, 345, 437 ^Fwihei 
enquiry, Power of District Magistrate to diiect — “ Subordinate 
• Magistrate" — Compoundable offence 

A criminal charge under s 448 of the Indian Penal Code having been instituted, the 
accused was sent up by the Police before a Deputy Magistrate of the first class Previous to 
any evidence being taken, the complainant intimated to the Magistrate that the case had 
* been amicably settled, and that he did not wish to proceed further in the matter, upon which 
the Magistrate recorded an order, Compromised defendant acquitted ” Subsequentl> the 
Magistrate of the district, rel>ing upon ss 248 and 259, and professing to act under h 437 of 
the Criminal Procedure Code, directed the Deputy Magistrate to send up the partie's and 
proceed regularly with the case 

Held, that ss 246 and 259 had no bearing on the case, and that the mere fact of the 
accused had been sent up b} the Pflice did not preveivt the offence, which was legally com 
poundable, from being compromised, and that consequently the order of the Deputy 
Magistrate was perfe<'tl\ correct and legal 

Held, further, that in addition to the Magistrate’s order not being warranted by the 
fact, it was uUra mres, inasmuch as the Deputy Magistrate was a Magistrate of the fir^t class 
and not inferior ” to the District Magistrate and to give the District Magistrate jurisdic- 
tion to call for a record under s 435 from another Magistrate and to act under s 437, the 
latter must be inferior Nobin Knato Mookerjee v Buasick Lall Laha (I L B 10 Cal., 
966) lollowedk 

The foots ol this reference were as follows — 

On the 2nd December 1883 Pir Bux complained to the Police at thana 
Mahinapore against Nowab Jan, charging him with house-trespass The 
Police sent up the accused to the Deputy Magistrate of Lalbagh for trial, under 
8. 448 of the Indian Penal [552] Code, on the 6th December. After two 

* Ommual Bafeirancc 87 of 1884 and letter No 396 from the order made by T M. 
Kirkwood, Eeq , OEieiatiug Sessions Judge of Moorshedabad, dated the 17th M^rcb 1884. 
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adiournments, when no evidence had been taken, the ease being fixed for the 
Slst December, an application was made by Pir Bux to the Deputy Magistrate 
on the 20th December, informing him that the matter had been arranged and 
that he did not wish to proceed with the prosecution. The case being one 
under s. 448 of the Indian Penal Code, and being one in respect of a compound- 
able offence, the Deputy Magistrate on the same day recorded an order, “ Com- 
promised, defendant acquitted, *’ and the defendant was accordingly released. 

Thereupon the District Magistrate on his own motion, or at the instance 
of the Police, recorded certain remarks to the effect that when a case had been 
sent up by the Police no withdrawal by any private person could stop its being 
proceeded with, and relied upon ss. 248 and 259 of the Criminal Procedure 
Code* in support of that view He thereupon ordered the Deputy Magistrate, 
“ under the closing portion of s. 437, to send for the parties and to proceed 
regularly with the case. ” 

This course having been pursued and having resulted in the conviction of 
the accused and in a sentence of imprisonment being passed, the Sessions 
Judge, on the proceedings being brought to his notice, submitted the record for 
the order of the High Court, addiessing at the same time a letter to the 
Registrar of the High Court, of which the following is an extract : — 

“ The District Magistrate was wrong in thinking he could set aside that 
order of acquittal. Section 437 of the Criminal Procedure Code dealt with a 
different condition of things He was wrong m discussing ss 248 and 269, 
which have nothing whatever to do with s. 345 of the Criminal Procedure Code 
and deal with altogether different contingencies The offence being under 
s. 448 of the Indian Penal Code, and the person whose property had been trespass- 
ed on having compounded it, the Deputy Magistrate was compelled to acquit. 
Nowab Jan, having been acquitted, and rightly so, was not liable to btf tried 
again for the same offence, and to be convicted and sentenced 

No one appeared on the hearing of the reference. 

The Judgment of the Court was delivered bv 

[533] Hitter, J. (Maclean, J , concurring). — We have no doubt that 
the District Magistrate has mistaken the law throughout. 

It appears that on a charge preferred by Pir Bux, the Police sent up one 
Nowab Jan for trial, under s. 448 of the Penal Code. 

Pir Buk subsequently, on 19th December, petitioned the Magistrate (of 
the first-class), asking that as the case had been ,^micably settled, and that as 
he did not wish to proceed with the case, it might be disposed of. 

The Magistrate accordingly endorsed the petition, “ Compromised ; defen- 
dant acquitted.” 

As it appears that Pir Bux was the person described in the third column 
of the table attached to s. 345, and that the offence is described in the second 
column of that table, it is clear that the order of the Magistrate of 20th 
December is quite coripect and legal. 

Neither s. 259 nor s. 248 of the Criminal Procedure Code has jiny bearing 
on the case ; as all that is necessary regarding the compounding of the offence 
that was under investigation is to be found in s. 345, and we do not understand 
the law to be that no Magistrate under any circumstances has power to allow 
a case that is sent up by the Police to be withdrawn. 

Thei' District Magistrate’s order purporting to be passed under s. 437 was 
therefore not warranted for the reasons given above ; and it was also ultra 
vires from the fact that Mr. Beames is a first-class Magistrate and is not 
therefore inferior to the District Magistrate. To give the District Magistrate 
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jurisdiction under s. 4:3d to call for a case from another Magistrate, the latter 
must be “ inferior.” See Nobm Rnsto Mooker^ee v. Bussick Lall Laha (I. L. B,, 
10 Cal., 268). 

We set aside all the proceedings subsequently to the 20th December, 
including the conviction of Nowab Jan, dated 27th February 1884, and the 
sentence passed upon him. 

Conviction' set aside. 


• NOTES. 

[ The subordination to tho District Magistrate of all Magistrates in a district, having 
been declared in sec 17 (Or P, C. 1898 ; 1882) the Calcutta High Court in till Full 
Bench case of 12 Cal , 478 overruled this decision. To a similar effect are the Full Bench 
rulings 'in 8 Mad., 1ft , 7 All , 868 (contra 7 All., 134) and the ruling in 9 Bom., 100 J 


[354] OEIGINAL CIVIL. 

The 3rd April, 1884. 

Present . 

Mr. Justice Cunningham. 

In the Goods of Gowar Snttya Krishna Ghosaul, deceased. 

LeVtert oj Administration to Hindus — Limited grant — Act V of 1881, s. 4. 

Certain joint property in which five brothers were interested being the subject of a suit 
in which the rights of all parties were fully ascertained and decreed, one of such parties (who 
died after the decree) was declared entitled to a 5/80th share in the joint estate. 

Subsequently to this decree several orders were made in the suit, appointing a Receiver, 
ordering partition, and excluding certain properties from partition and directing an account. 

On partition , a 5/30th share in the properties ordered to be partitioned was allotted and 
made over to the guardian of the infant children of the sharer who had died, the remainder 
of the unpartitioned property being in the hands of the Receiver. On the taking of the 
account, it was ascertained that the deceased sharer had during his lifetime overdrawn from 
the joint estate, and that the sum^o overdrawn by him would have to be made good out of 
the 5/80th share decreed to him ; it being alleged by the present petition that the sum allotted 
to him would be insufficient to cover the deficiency, and there being certain Government 
securities and a small sum in cash belonging to the private estate of such deceased sharer in 
the bands of the Bank of Bengal, the Court, on an application made for the purpose, directed 
letters of administration limited to the Government securities and cash to issue, considering 
that the facts of the case warranted a departure from the rule laid down in Ram ChanU Seal 
(I. L. R., 5 Cal., 2). 

This was an application for letters of administration to the estate of one 
Suttya Krishna Ghosaul, deceased, limited to certain Government securities of 
the value of Bs. 6,000 and Bs. 160 in cash. 

The petitioners were Suttya Bhooson Ghosaul, the eldest son of the 
deceased, and Soudaminey Dabee his sole widow as guardian of two infant sons 
of the deceased* The deceased, who died in i\.ugust 1880 intestate, left the 
petitioners him surviving, being entitled under a decree in suit No. 668 of 1871, 
dated 28th November 1872, to a 5/30th share in certain joint property, subject 
to the tight of hl$ mother Siboosoondery to certain maintenance therefrom ; 

. ' 886 , 



IN THE GOODS OF COWAK SOTTYA & 0 . [1884J I.L.R. iO Cal. 85 J 

the decree directing partition of the estate, and appointing certain persons 
Beoeivers and Commissioners of partition. In January 1878 an order was 
obtained appointing [655] F. J. Ferguson, Eeceiver, in the place of the Eeceivers 
appointed under the decree, and certain property was also thereby excluded from 
partition, and in March 1880 certain of the properties were ordered to be exclud- 
ed from partition, such properties still remaining in the hands of the Eeceiver. 
On the Slst August 1880 the widow of the deceased was appointed guardian 
ad litem of- her infant sons, and in September 1880 the four infant sons were 
added as defendants in the place of their deceased father in the suit of 
1872. 

3y certain orders, dated 12th January 1881, and 17th December 1881, the 
Commissioners of partition appointed in the suit certified that a 5/30th share of 
the moveable and immoveable property had been allotted to the present 
petitioners, and such share was made over to the Eeceiver, but was subsequent- 
ly made over to the widow of the deceased as guardian of the infant sons, on 
her giving security, the properties which were excluded from partition remaining 
as above-mentioned in the hands of the Eeceiver. By an order, dated 19th 
May 1881, the Eeceiver was directed to pay over the nett income of the joint 
estate in his hands to the parties according to their shares, and certain 
accounts were ordered to be filed, and from such accounts it appeared that the 
deceased in his lifetime had overdrawn from the joint estate a sum of 
Es. 35,925, and that this sum was due and payable by his estate to the joint 
estate. By a decree in a suit between Siboosoondcry Dabee v. Bussomuty Dabee, 
dated 3rd March 1881 (which suit was orderd to be consolidated with suit No. 
568 of 1871), Siboosoondery Dabee, the mother of the deceased, was declared 
entitled to a l/3rd share of the real properties allotted to the respective heirs of 
the deceased. [The amount to be received by Siboosoondery and the afhount 
due from the estate of the deceased as overdrawn were stated to amount to more 
than the value of the properties allotted to the heirs of the deceased by the 
return of the Commissioners of partition.] On tlie 26th March 1881 Souda- 
miney gave birth to a posthumous s6n, Suttyakanto (Ihosaul, and he was added 
as a party defendant to the suit No. 568 of 1871, and his mother was appointed 
his guardian ad litem, and on Suttya Bhooson Ghosaul attaining majority, 
Soudaminey was discharged from acting as his guardian. 

[586] Beside the properties mentioned above, and those in the hands of 
the Eeceiver, the Eeceiver was in possession of a aum of Es. 20,050 in Govern- 
ment paper, which was directed to remain subject to the payment of certain 
costs incurred ; and in addition to the interest of the deceased in the joint 
estate, the deceased was at his death possessed of, as his own separate property, 
certain Government securities for Es. 6,000 standing in his own individual 
name, a portion of which, Es. 2,000, had been placed by him in the Bank of 
Bengal as security against overdrafts, and which sum, together with a cash 
balance of Bs. 160, was still in the hands of the Bank, and the remaining 
portion of which, viz,, Es. 4,000, being in the hands of Soudaminey. 

Such being the position of affairs regarding the share of the 'deceased in 
the joint family property and in his separate estate the petitioners above- 
mentioned (there having been no previous grant of probate or letters of adminis- 
tration taken out with regard to the estate and effects of the deceased), asked 
for a grant of letters of administration to the estate and effects of the deceased, 
limited to the Government securities for Es. 6,000 and 160 lying in the Bank 
of Bengal, such application as regarded the widow of the deceased being 
durante minontate. 
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Mr. Siokoe for the Petitioner. — The facts set out in the petition show 
that what has been allotted in severalty, and which is not in the hands of the 
Beceiver, will be insufficient to settle the charge Jagainst the estate of the 
deceased , and that the interest of the parties that would have to be adminis- 
tered has virtually been sufficiently dealt with by the suits which have been 
going on , and that in effect there is no matter of administration to be performed 
with regard to the 5/30th share coming to the heirs of the deceased. Section 4 
of Act V of 1881 applies to Hindus where administration is granted, 
therefore as we say there can be no object in vesting in us as administrators 
the property which is already in the hands of the Beceiver, X ask the Court to 
except from the grant of letters of administration such properties, and to grant 
us letters limited to the Government paper for Es. 6,000, and the cash in the 
hands of the Bank of Bengal ; we should not be allowed to deal as adminis- 
trators with the property m the liands of the Court. 

[557] No doubt Mr. Justice PONTIFEX in the case of Bam Chund Seal 
(I. L. E., 5 Cal., 2) has decided that only general letters of administration can 
be granted to Hindus, but the question has been commented in on the case of 
Grish Chunder Mitter (I. L E., 6 Cal , 483). It has already been adjudicated 
that the five children are entitled to the property, and it has=been paid over to 
the mother as guaidian ad htem, but I submit the property has been severed so 
as no longer to belong to Suttya Krishna Ghosaul’s estate. 

Cunningham, J. — It appears to me that the circumstances set out in the 
petition of the applicants are sufficiently special to take the case out of the 
operation of the rule laid down b> Mr. Justice PONTIPEX in the case of Bam 
Chund Seal (I. L. E., 5 Cal , 2) and therefore I make the order as prayed. 

Application granted. 

Attorney for Applicants GUlanders 


[ 10 Cal. 557 ] 

PEIVY COUNCIL 

The "^Srd November , ItiHd. 

Present 

Lord Fitzgerald^ Sir B. Peacock, Sir E P. Collier, 

AND Sir a. Horhouse. 

Burjore and Bhawani Pershad Defendants 

vetsfis 

Bhagana Plaintiff'. 

[On appeal from the Court of the Judicial Commissioner of Oudh.J 

Act X of 187 Tj s. 602 — Extension of time for giving security 
in appeal— Custom — Wajib-ul-arz. 

Tlw words in s, 602 of Act X of 1877, relating to the time within which security is to be 
given, awre directory only ; and although they are not to bo departed from without cdgent 
reason, the Court from which appeal is preferred has the right of extending the time. In 
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this case, a satisfactory explanation having been given of delay in giving security until after 
the time limited by the above section had expired, Jield that the Court had rightly exercised 
discretion in extending the time. In the matter of the petition of Soorjviukht Koer (I L. R., 

2 Gal., 272) approved. 

The paternal grandmother of a deceased village shareholder claiming to inherit in pre- 
ference to his male collateral relations, the issue was hxed with the assent of the pleaders 
on both sides, whether the plaintifE, as a female, £858] was excluded from inheriting by the 
custom of the family, or tribe. Heldj that this was substantially a question of fact, and that 
on the evidence, which included the village ivajib-ul-arz, the customary exclusion of females 
was not proved. 

Appeal from a decree (29th October 1880) of the Judicial Commissioner 
of Oudh, afl&rming a decree (8th July 1880) of the District Judge of Lucknow. 

The suit out of which this appeal arose was brought by Bhagana, the 
respondent, the widow of Sadanand, toimerly kabuliat-dar, or shareholder, 
responsible for the revenue of a five annas four pie share in mouzah Rahem- 
nagar, pargana Bijnour, in the Lucknow district. She claimed to have a 
declaration of her right on that share against the nephews of Sadanand. The 
latter had two brothers, from whom he was disassociated, and died m 1849 
leaving a son, Suraj Buksh, born of the respondent Bhagana. Sura] Buksh 
inherited his father’s property, and with him till his death in 1879 his mother 
Bhagana lived. He left a son, Pirthi Pat, who diedm the same year, leaving a 
daughter. After the death of Pirthi Pat, whose name during his life was not 
entered in the CoUectorate books as m possession, his grandmother continued to 
hold the land. But on the 30th January 1880 the sons of the brothers of 
Sadanand (deceased) obtained dakhil kkarij or alteration of entry of names, from 
the tahsildar of Lucknow Bhagana then brought the present suit , to which 
the defence was made that she, being a female, was excluded from the mheri- 
tance by the custom of the family and tribe, Pande Brahmins in Oudh. 

In the Court of First Instance it was held that no custom to that eftect 
had been proved, the wajih-7il-arz (or village administration paper signed at 
settlement), contradicting it, save as to certain specified female relations, vtz., 
daughters and unmarried women. The Judicial Commissioner, in affirming 
this judgment, observed that the evidence had not proved that, by custom, a 
grandmother could not succeed. 

On this appeal — 

Mr, J, H. W. Arathoon appeared for the Appellant. 

Mr, *7. Cr. W. Sykes for the Respondent 

A preliminary objection was taken for the respondent, objecting that 
the Judicial Commissioner had without legal authority [839] extended the time 
for giving security ; and that even if he had such authority, where a proper 
case was made out for the exercise of a judicial discretion, such a case had 
not been made out here. Mr J G W. Sykes contended that under s. 602 of 
Act X of 1877 the limit of time was enacted by law, and therefore could not 
be extended. In this case the appellants had already exceeded it when they 
made their application to have it extended. Whatever could be dohe for them 
could only have been on'application to this Committee. He referred to Act VI 
of 1874, s. 8, and s. 11, cl. 6, and cited In re Lalla Gopeechand (I. L. R., 
2 Cal., 128) , In re Funendro Deb Boy (23 W. R., 220) ; In re Soorfinukhi 
Koer (I. L. R.. 2 Cal., 272). 

The latter case was distinguishable from the present. It decided that the 
requirements of s. 11 of Act VI of 1874 were not imperative, the Court having 
a discretion to allow security and costs to be deposited after the period 
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mentioned m the Act when the Court had been closed at the expiration of that 
period, allowing the deposit to be made on the day of re-opening. Now, 
provision for the case of the Court being closed had been made, and the 
appellants in the present case had not the same kind of excuse , their explanation 
being that, wrongly advised, they attempted to make the deposit in the Court 
of First Instance, which caused the delay 

Mr /. H. W. Arathoon for the apfiellant relied on the Full J3cnch decision 
in Soo7jmiikki Koer’s case 

Their Lordships having intimated that the appeal should proceed- - 

Mr J. H iV. Aiathooyi was heard for the Appellants. 

Counsel for the respondent was not called ujion 

Their Lordships’ Judgment was delivered by 

Sir R. P Collier — This was a suit brouglit b> Mu»sumat Bhagana 
against the defendants for the purpose of recovering a certain rnouzah. The 
only question in tlie case was this, whether the Mussumat, who was the 
grandmother of one Pirtlii Pat, succeeded to the real property ot Pirthi Pat, or 
whether the male descendantb [d60J collateral to her husband, succeeded to 
that pj’operty ^ The pai lies w^ere both represented V)\ Counsel, and they 
agreed to tins issue “ is ulaintiti, iis a feiudle, excluded from inbeniance by 
the custom of the family and tribe ^ On defendants ” It appears to their 
Lordships that, this issue having been settled by tlie learned Judge by the 
consent of Counsel and the cause having been tried upon it, it is the only 
issue now hefoie us , and the question to ho determined is wdiethei, tJio two 
Courts, that of tlie Subordinate and of the Judicial CominibSionor, having found 
as a fact that the defendant had not sustained the burden o( proof laid upon 
him, ^5* , that the plaintiff, as a female, was excluded fiom tlie mheiitance, 
that finding shall oi shall not be aflirmed 

The question of the custom, or no custom in the laiiiiiy is substan- 
tially one of fact. If their Lordships could see that any [uoposition of law was 
mixed up with it they might be disposed to review it, hut no such proposition 
arises upon the evidence, and furthci they are disposed to say that tlie con- 
clusion of the Couits upon the evidence seems to them to have been light The 
evidence was in substance that of a great number oi members of the 
lamily, and strangers, of wdiom more miglit have been called, to the ctlect 
generally tliat there was such a custom in the family, which is a mere assertion 
by the witnesses of the question to be tried in the cause. But it would appear 
that all the witnesses founded then opinion upon one particuler case, vi 2 , 
that upon the death oi Baipiatli, the iaUier ol the liu&band of the plaintiff, 
instead of his widow oi mother taking his uncles and nephews took. Tno 
Courts say that that being tlie only instance in the iainily, does not sufficiently 
piove custom Furtlier it is to bo observed that that evidence was in a great 
degiee contradicted by a paper called a wajih-iU-arz, which was put in, where- 
by the general contention of the defendants, which was that no female what- 
ever could succeed, was, to a certain extent at all events, modified. The wajib- 
uL-aiz ih m tliese terms “ If the deceased liave two or more wives lawfully 
married tlien tlie projiertv left hv the deceased would bo divided among the 
number of wives in this way that if tlioie be one son from one wife, and two 
OJ‘ more from the othei, then the one son from the former would take one-half, 
and the two or more from the lattei would take tlie other [361] half, sub-dividing 
it equally among themselves but a wife having no male issue shall 
receive no share, she shall, however, leceive maintenance from the 
sons of the other wives who have inheiitod a share. In our family the 
custom is to give no share to daughters. If none of the wives lawfully 
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married to a deceased co-sharer have any issue, in such a case of course the 
childless widow shall have possession of the share of the deceased. If a 
widow being childless desire to adopt a son, she can adopt one of the nearest 
male members of her deceased husband’s family She shall not be competent 
to adopt her brother or brother’s son. Women not lawfully married, and 
their issue, provided they beai good moral character, will be entitled to 
receive only food and clothing, but shall not receive a share.” This 
wajih’iil-arz seems very much indeed to qualify the general statement of the 
witnesses that no female could succeed in the family , for it distmctly^ states 
that under some circumstances wives and wndows succeed, although it does not 
distinctly state that grandmothers do 

On the whole, therefore, it appears to their Lordships that the finding 
upon this one issue, which was settled by both the parties and by both Courts, 
is right 

It should be stated that it appears in this case that Pirthi Pat had a 
daughter about seven years old, but by consent of both jiartics that daughtei 
18 excluded from consideration in the case , and the case has been treated as if 
that daughter had not existed Their Lordships think it right to say that 
that daughter, being no party to this suit, is m no way bound by tbis decision, 
and they give no opinion with respect to what her rights way be 

Under these cncumstances their Lordships are of opinion that the 
judgment appealed from was right , and they will humlily advise Her Majesty 
to affirm that judgment with cgsts 

It only remains to state that a preliminary point was laised as to whether 
the Judicial Commissioner had a right to extend the time for giving security 
m this appeal. Their Lordships upon that point have to say that they concur 
m the view" which was taken bv the Full Bench of the Court in Calcutta^ that 
the words m the Act which have been quoted relating to tlie giving of security 
are directory only, and, although not to be departed fioni w"itliout [562] 
cogent reason, in this particular case it seems to them that the Commissioner 
has exercised a right discretion Undei these circumstances their Lordships 
do not give weiglit to the objection agmnst the admission of tlie appeal 

Appeal 

Solicitors for tlie Ajipollant Messrs Younq, Jackson and Beard 
Solicitors foi the Kespondent Messrs Van Sandan, Ctminumj and 
Ai milage 

NOTES 

[This case has been followed in (1907) 11 C W N 1104 (1105) , (189‘2) 15 All , 14 (10) 
12 A. W. N 152 , (1902) 1 L B U , .S29 (330) , (1910) P R , 14 

As regards the circumstances under which the indulgence will granted, see (1890) 1 1 
Mad., 391 (396) , (1909) 14 C W N , 420 

See also the explanation of this case bv IMahmooD J, jh (1884) 7 All , 79 (81, 93, 94) ] 
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appp:llate civil. 


The i:Uh March, 1884. 

Presknt 

Mr. Justice McDonkll and Mr Justice Field 

Abdool Adood and others . Defendants 
verms 

Mahomed Makmil and anotliei .Plaintiffs 

Onu^* of pi oof — Hindu customs amongst Mahornedans — No pi emmption 
when no allegation of custom made. 

A UTid B woie two l)roth(‘rs, i^ralioinodiiim, who lived together in i ommensalit> A, 
whilst so living with his biotlur, puicli.isod ceita in lands iindei a eonvcv.ince oxeciitod b\ 
the vendoi and A In a suit b\ the heirs of B against the heirs of A to obtain possession of 
sueh lands, in which thi'v alleged thc\ had been disposse-,sed In tlu heirs of .1, the Court 
found the land to be joint faniilv propertv and to have been purchased with joint funds 
On appeal, the onus of pioving that the Und was pin chased b\ J alone was put upon .1 , 
held, that there being no allegation that the parties had adopted the Hindu law of propertv, 
the Judge, bv apphing to M<ihoniedans tie* pre'^iimption of llmdii law, had east the onus on 
the wiong partv 

The plamtifis in tins case sued to recover possession of ceitain lands fioni 

which they had been dispossessed bv tlie defendants 

« 

The plaintiffs alleged that the land in question had been bought by two 
uterine brothers (the latlier of the plaintiffs and the father of the defendants), 
who were Malioinedans, living in coininensahtv with each othei That on 
the death of the plaintiffs' fathei, their inotliei and uncle lived together and 
held joint [d63] possession ol the land, and that on the death of their mother 
they took possession ol the share to which the> weie entitled, but that tlie 
defendants had dispossessed them, and this suit was therefoie brought by the 
plaintiffs foi the purposes above-mentioned Dotli parties to the suit w^eie 
Mahornedans 

The defendants contended that their iathoi had purcliased tlie land w’hen 
living sejiaiate fjoin the plti,intiffs’ fatliei, and tliat the conveyance had been 
signed by then iaiher alone 

The Munsitf found that the land was purchased by the father of the 
defendants alone, at a time wdien he and the plaintiffs’ fatlier were living in 
commensality, and that therefoie it must he considered to he lomt family 
property, and he gave the plaintiffs a decree. 

The defendants appealed to the Suboidinato Judge, who found that the 
conveyance was executed in the name of the defendants’ father, but as the two 
brothers lived in commensality, the defendants not having proved that the 
purchase was made by the defendants’ father on his own account, the plaintiffs 
were entitled to a decree He, therefore, upheld the decision of the Munsiff. 

The defendants appealed to the High Court 

•Appeal from Appellate Decree No. 1319 of 1882, against the decree of Baboo Ham 
Coomar Pal, Ro> Bahadur, Subordinate Judge of Sylhet, dated 16th of May 1882, affirming 
the decree of Baboo Bomosh Chunder Bose, Rov Bahadur, Munsiff of that district, dated 
21 st November 1881 


392 



MAHOMED MAKMTL (frc. [1884] I.L.R. 10 Cal. 564 

Munshi Serajnl Islam for the appellants contended that tlie Judge was 
wrong in holding that, from the mere fact of the family living together, the 
property was therefore joint , the presumption of Hindu law ought not to have 
been applied to the case of Mahomedans, and that, by thus presuming, the onus 
of proof had been wrongly put upon the defendants. 

No one appeared for the Respondents. 

The Judgment of the Court was delivered by 

MoDonell, J. — This appeal is concerned with plot No 1 only. The 
parties are Mahomedans. The property in dispute was purchased by a con- 
veyance executed in the name of the defendants’ father. Tlie plaintiffs, how- 
ever, claim a share on the ground that, although the conveyance was in tlie 
name of the defendants’ father, the family was at the time living in commen- 
sality, and the funds with which the puichase was made were loint funds 

Tlie Munsit dealt with the question on the ground that the jmi chase was 
made from joint funds, and that, therefore, the plaintiffs were entitled to a share. 

[864] The case then came on appeal before the Subordinate Judge Ho 
first held that the suit in respect of this plot was barred by s 13 of the Code 
of Civil Procedure 

A review was then applied for and granted, and upon the review he 
changed his mind as to the applicability of s 13 and then jiioceeded to deal 
with the merits. He says in his judgment “ Tiue that the kobalas of 
purchase were executed in the name of the defendants’ father, but as the two 
brothers lived together at that time, the defendants should liave proved that 
the purchase in question was made by the defendants’ fathei alone, hut this 
they have not been able to do ” 

It is now contended befoie us that in this passage the Subordinate Judge 
has applied to Mahomedans a presumption peculiar to Hindu law% and th^it hv 
so doing he has cast the burden of proof upon the wrong side, tiuit is, ujiori the 
defendants instead of upon tlie plaintiffs 

We think that this contention is coriect The Munsif, as 1 have alieady 
said, although observing that the Mahomedans by living a long time amongst 
Hindus, had adopted the manners and customs of Hindus, did nevertlieless 
decide the question, not upon any presumption of Hindu law, but upon 
evidence that tlie property was purchased with joint funds. There was no 
allegation, that by custom the parties to this suit had adopted the Hindu law 
of property, and this being so, we think that the Subordinate Judge was 
bound to decide upon the allegations and the evidence whether the property 
was purchased from joint funds. The burden of proving that it was purchased 
with joint funds was, of course, upon the plaintiffs , but by applying the 
presumption of Hindu law in the first instance, the Subordinate Judge has 
cast the burden of proof upon the defendants, and in this we think he has 
committed an error We must, so far as regards plot 1, set aside the decree 
of the Subordinate Judge, and remand the case for a proper decision. The 
costs will abide the result 

Decree reversed in pai i and case remanded. 


NOTES. 

[ See upon this subject, the very full j'udgment of Mr Justice BbamaN in Jan Mahomed 
Datu Jaffai (1018) 82 I. C., 193 (Bom.,), .ilso (190‘^) 5 Bom , L R , 355 (3C33) ] 
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WARAIN CHCTNDEK DHITR V. 


[ 668 ] ORIGINAL CIVIL. 


The 21st February, 1884. 
Present : 

Mr, Justice Pigot. 


Nar.ain CJiunder Dhur Plaintiff 

iie7\sus 

Cohen Defendant. 

Mni^ket rate— Ascot ianiment of viarkot tale m suit on an a^jroenicnt of 
/ nclomm ty — Evi deuce 

Where the Court h<is had the advantage of having m evidence before it a record of the 
market rate of iiii) particular da\ made up hv .i broker of infci'lligence and experience, such a 
record should be received as evidence of the particular state of the market on that day. 

This was a suit upon an agreement which w^as entered into by Cohen to 
indemnify the plaintiff against any loss which might be sustained under a con- 
tract entered into between Narain Chunder Dhur and the Camberhatty Co., 
Limited The facts were that Colien, who was a broker, had informed the 
plaintiff that lie knew of a contract for the purchase of six lacs of gunny bags, 
which contract he advised the plaintiff to take over, he (Cohen) being willing 
to give the plaintiff an indemnity against loss on the contract The contract 
was taken over by the plaintiff', and the indemnity given by Cohen. 

The contract resulted in a loss, and the indemnity was put in force against 
Cohen His defence was that, even assuming the agreement to be an agree- 
ment’ of indemnity, the plaintiff' was not entitled to ask for damages, inasmuch 
as lie (Cohen) had, a month after the contract had been taken over by the 
plaintiff when the market rate had gone up, informed him that he (Cohen) had 
a purchaser who would take the contract off the plaintiff’s hands. 

Mr. Gasper and Mr. Sale for the Plaintiff’. 

Mr. Ilill, Mr Bonticr^ee and Mr Handley for the Defendant 

During the hearing it was sought to prove the market rate of gunny bags 
on certain particular days, and for that purpose Mr Delius, a member of the 
firm of Poppe, Delius k Co , brokers, was called and examined by Mr. Gasper, 
the witness giving the following evidence . “ My firm makes out weekly quota- 
tion of rates i f gunny bags I have a return here for the 27th March 1882. 
[ 868 ] It was dratted by me or my partner, it is very difficult to say by which 
of us, written by my baboo, and signed by myself. The returns of the 3rd, 
10th, 17tli, 24th April, were all signed by me They must have been made by 
me, because ray partner was at home at the time. The return for the 20th 
March 1882 is signed by me ; it must have been so, as my partner was at 
home. These returns are made out accoiding to the tone of the market during 
thewyroek, particularly on the closing day, and likewise the rates. It is difficult 
to explain how tlie market rate is ascertained. The contracts which we enter 
into constitute one of the elements from whicli these returns are made up. 
Many transactions are often made which we do not take notice of. We 
ascertain the market rate from the better class of buyers. We disregard 
speculators* contract, and purchases by bad buyers, as they can’t buy except 
at higher rates than European buyers or first-class buyers. For instance, I 
know the rate at which my buyers will buy to-day, though the mills may be 
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asking more than those rates , still I know that I can get the bags at the rates 
my buyers will buy at I strike the market rate from what the producers are 
asking and my buyers are willing to pay. Our quotations vary from 4 annas 
to 8 annas according to the state of the market within that basis. The 
quotations are made on the day previous to the date they bear. " 

Mr. Gasper submitted the witness could refer to the quotation. 

Mr. IIilL objected. 

Pigot, J , — The question is what was the rate prevailing in the market at 
the time the memorandum was prepared for what I may call sound business. 
The returns prepared by this gentleman aie, as Mr Delius states, records 
made by him at the time of what he knew, or lielieved he knew, to be the fact 
with regard to the market rate of such transactions. The facts winch were then 
present to his mind wore — (1) What within liis knowledge buyers were willing 
to offer, and what within his knowledge the producers oi sellers were asking. 
Along with that there was the further fact, the transactions which were 
actually entered into, and upon these classes of facts, all of which are facts, he 
compiled this record. Now, the market rate of any day is nothing more than a 
compilation of the result of various facts connected with the trade of that day, 
[667] and what I desire to do in ascoi taming the particular state of the market 
on any day, is not to cast on the Court the dutv of gathering rates from con- 
tracts and from them to sti ike for itself tlie market rate, but I desire to hold 
that when the Court has the advantage of having in evidence before it, a record 
of the rates made by a gentleman of intelligence and experience on that day, 
it should have that advantage, the advantage of having the latcs made out in 
that way, in preference to comimting the rate for itself I, therefore, admit 
the quotations. 

Attorney for Plaintiff , Messis. IJa)}ov' <(' ()}r . 

Attorney for Defendant Mi. C F Piiiat. 

NOTES. 

[MARKET VALUE- EVIDENCE— 

‘ It might be suppO'jGcl th<it to know valiir i.s inciclv to know what other people say the 
thing IS worth — merely to have hcaid them offering and accepting prices But the answer is 
that these various instances of offeis or accoptaiiccs of prices, averaged into a mean or proba- 
ble figure, arc what constitute value The .statements of persons declaring their e.stimates of 
the prices they would give oi receive arc not taken, on the credit of thos^ persons, as tiust- 
worthy assercions of the fact of value, but mciel> as items of conduct which themselves make 
up that total fact of conduct which we call value Thus, if A sits in a merchant’s office and 
listens to the terms accepted and rejected tor a dozen articles he acquucs a first-hand know- 
ledge of value , but if he goes in and asks the merchants to tell him the value of a given 
article, his knowledge is based on a belief in the truth of the merchants assertion In the 
former case his knowledge is not based on hcaisav,” Wigmore on Einde'iice (1901) Vol 1, 
see. 719, pp. 815 , 816 citing from STOm J in Aljenso \ S , stor\ 426 

“ It is not iiecessarv , in oulcr to qualilv one to give .in opinion as to values, that his in- 
formation should be ni such adirocl ch uaclcr a.s would in. ike it competent in itself as primaiy 
evidence. It is the experience which he acqunes, in the ordmarv conduct ©f affairs, and 
from means of information such as arc usually relied on by men engaged in business for 
the conduct of that business that qualifies him to tcstif>,” ibid , citing fiom Wekls, J. in 
Whitney v. TJutcher^ 117 Maas 53, whore brokers’ testimony was admitted. 

Price lists and market reports arc not ffcjierally admi.ssiblc %pso fact) though testimony 
based upon them may be, see Wipnore^ sec . 1701, Vol 111 (1904) and Sup. Vul V ] 
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[10 Cal 867 ] 

APPELLATE CIVIL 

The 26 th Fcbiiiaiy, 1884. 

Peesent 

Me Justice McDonell and Mr. Justice Field. 

Janoky Bullubh Sen One of fcho Dofoiidantb 

versus 

Johiiuddin Mahomed Abu All Soboi Chowdhry Plaintiff. ’ 

Lien — Sale in execution of decree — Sec. 205 (Act XIV of 188:2), 
piovnoes — Lis pendens — thidicAal hen 
Where two mortg.igccs, lu execution of their sevoi.il docroes, .ittfichod the s.ime property, 
of which .1 inoicty without fiiithei ^peciruation w.is rcspcctiwly mortgaged to each of them, 
(iiid subsequent to the attaelimeiits the propert\ was sold in execution of one of the docrocs 
Held, that notwithstanding the whole interests of the mortg.igor w.is intended to be sold, 
the purchasci took one of the moieties subject to the lion of the unsatisfied mortgagee, and 
that omission or neglect on the pait of the Couit executing the decree to give specific direction 
as provided by clause (6) of s ‘295 of the Civil Procedure Code did not prejudice the rights of 
the unsatisfied mortgagee or discharge his encumbrance 

One Nusiruddin borrowed two sums of money from the plaintiff' and the 
defendant No 2 under two sepaiaio mortgage bonds executed in their favour 
on tlie same date. Both the bonds, after enumerating the several zamindaries 
in the possession of the mortgagor, continued m these terms “ A moiety of 
all the abovoinentioned zamindai les hearing the ahovementionod [568] 
sudiTci jamas, 1 do mortgage and hypothecate as security for repayment of 
amount covered by the bond with interest.” Among the properties hypothe- 
cated was an 8 annas 3 fiie I kag 9i tils share of Tote Gokul. The loans not 
liaving been repaid, defendant No. 2 brought a suit and obtained a decree on 
his mortgage bond on the 23rd November 1877, and on the 8th June 1878 
atlached the moitgagor’s interest in Jote Gokuh The plaintiff also obtained a 
decree on Ins mortgage bond and attached tiie same property fJote Gokul) 
on the ILth February J879 Alter these attachments, and on the 18tb 
March 1879, defendant No, 2, in execution of his decree, brought to sale the 
mortgagor’s interest m Jote Gokul, which was purchased by defendant No. 1. 
The plaintiff was then about to bring the property again to sale in execution 
of his decree, Avheieupon defendant No 1 objected, on the ground that he had 
pill chased tlie entire interest of Nusiruddin in Jote Gokul, and that the same 
or any portion thereof cannot be resold to tlie prejudice of Ins lights. The 
Subordinate Judge suinmanly allowed tho objection, and in consequence the 
plaintiff instituted the present suit, in order to enforce his lien and bring to 
sale that moietv of Jote. Gokul which was mortgaged to liim The Court of 
fiirst Instance, under all the circumstances of the case, decreed the claim of 
tlie plaintiff “ to proceed against the mortgaged share of Jote Gokul " in execu- 
tion of his*decrec. Thereupon defendant No. 1, Lhe purchaser, appealed to the 
High Court 

Mr, Piifjh, Baboo Mohmee Mohan lioij. Baboo Saroda Churn Mitter and 
Baboo Mookoond Roy for the Appellant. 

* Appeal from Original Decree No 91 of 1881, agaiiiFit the decree of Baboo Bhugwan 
ChiMvlrr Chur kci buttv, Rai Bahadur, Subordinate Judge of Run gpo re, dated the 5th of 
January 1381- 
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Mr. M. Ghosc and Baboo Kooloiht Kinkur Nath Hoy for the Respondent. 

The arguments sufficiently appear in the Judgments of the Court 
(McDonell and Field, JJ.). 

Field, J. — In this case one Nusiruddin Malioined Chowdhry borrowed, 
on the 25th Assar 1279, corresponding with the Bth July 1872, two separate 
sums of Rs. 5,000 each, one from the plaintiff Johiruddm Mahomed Abu Ah 
Sober Chowdhry, and the other sum from defendant No. 2, Khaja Enayetoolla 
[569] Chowdhry , each of these loans was secured by a mortgage of one moiety 
of the mortgagor’s share (consisting of 8 annas 8 pie 1 kag tils) m Jote 
Gokul. Tlie loans not having been paid, defendant No. 2 brought a suit upon 
his mortgage bond, and on the 23rd November 1877 obtained a decree. In 
execution of this decree, he, on the 8th June 1878, attaciied the mortgagor’s 
interest in Jote Gokul, and on the 18th March 1879 this mteiest was brought 
to sale and purchased by defendant No. 1, who is tlie appellant before us. 

It has been contended by the learned counsel for the respondent, that 
what was sold was not tlie mortgagor’s interest in the whole share which 
belonged to him, but his interest in a moiety of that share only We think, 
liowover, that upon a true constiuction of the documents, we must take it 
that the whole interest was intended to be sold 

The plaintift also brought a suit upon his mortgage bond, and obtained 
a decree on the 15th June 1878. In execution of this deciee, he attached the 
same property, Jote Gokul, on the 11th Februaiy 1879, that is, after the 
attachment, but befoie the sale, in execution of the decree obtained by defen- 
dant No. 2 The plamtill was then about to bring tlie pi operty again to sale 
in execution of his decree, whereupon the defendant No 1 objected, contending 
that he had purchased the property free of incumbrances, and that it was not 
competent to the plaintiff to bring it to sale a second time in execution The 
Court in which the execution proceedings were pending allowed this objection, 
and, in consequence, the jiresent suit has been instituted by the plaintiff to 
enforce his lien and bring to sale, in execution of his mortgage decree, that 
moiety of Jote Gokul which was mortgaged to him by the liond upon which 
that decree was obtained 

Two essential questions have been argued before us in this appeal. The 
lust question is concerned with the contention unsuccessfully pressed upon the 
Court below, viz., that the decree which the plaintiff now seeks to execute 
had been substantially satisfied bv reason ol an ijata arrangement between 
the plaintiff and the heirs of the mortgagor 

Wo have board the evidence upon this point, and wo are of opinion that, 
although there arc several matters which create a [570] suspicion that the 
defendant’s contention may not bo without foundation, yot it is impossible for 
us, upon the evidence, to say that tins contention lias been proved On tins 
point, therefore, we concur in the conclusion at which the Court below has 
arrived. 

The second point is a much more difficult one. It is contended tliat 
when the property, Jote Gokul, was sold on the IStli March 1879, after the 
two attachments made under the two decrees to winch I have already leferred, 
it must be taken that the property w’as sold wholly unincumbered, wholly 
free, that is, not only from the mortgage of defendant No. 2, but also from the 
mortgage of the plaintiff in the present case, which, as has been stated, bound 
one moiety of the property. In support of this argument the learned counsel 
has relied upon certain cases to which I ehall presently advert, and also upon 
the provnions of &. 295 of the Code of Civil Procedure. 
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Before dealing with fchese argumentis it will be useful to state fcwo proposi- 
tions which appear to have been established by decided cases. 

The Jirsl of these propositions is. that the mere taking of a money decree 
by a mortgagee, so long as that decree is unexecuted, will not destroy his 
mortgage lion , but that if the mortgagee who has obtained such a decree, 
proceed to execute it by bringing to sale the mortgaged property, the lion will 
begone and the property will pass unincumbered to the pui chaser. This 
proposition is supported by the following cases Narsidas JUraui v. Joglekar 
(I. L E., 4 Bom , 57) , llnsoon A?m Begum v. Jawadaounissa Satooda Khandan 
(I. L. R., 4 CaL, 29) , the Full Bench case of Syitd Emam Momtazooddin 
Mohayjied v Ilaran Chnndet Ghose (14 B L. R., 408 ; 23 W. R , 187) , Baj 
Kishote Shaha v. Bhadoo Noshoo (T. L R., 7 CaL, 78) , and Jonmeujoy 
MuUick V Dossmoury Dossee (I. L R, 7 Cal, 711). In the Full Bench 
case in 14 B. L R , 408, and in some other cases it was observed that the 
rights of thud parties are not attected by proceedings in a suit brought by the 
mortgagee And this brings us to the second proposition, as to which there 
[S71] appears to be no doubt, namely, that the purchaser, at an ordinary 
execution sale of propeity subject to previous mortgage, buys the property 
subject to that lien , in other words, liuys merely the right of redemption 
This proposition is established by the 1 olio wing cases Gopal Sahoo v Gunga 
Per shad Sahoo (1. L R , 8 CaL, 531) , Lala Joogulkishore Ball v Bhukha 
Chowdhry (9 W. R, 244), Kasimunni&sa Bihi v. Ilmannissa Bibi 
(2 B. L. R , Ajip , 6) , kamessM Pe) dtad v. Doulat Ham (19 W R , 83). See 
also Macpherson on Mortgages, pager? 97 and 1G5 It would follow from the 
second of these propositions, apait liom othei considerations, that the appellant 
purchased the moiety of Jote Gokul, which was mortgaged to the plaintifl 
subject to the plaintiff’s lion 

But it is contended that, because the plaintih attached that moiety, while 
it was also under attaclunont in execution ol ajipellant’s decree, it must be 
taken to have been sold free from both incumbrances, and that plaintifLs lien 
has been transfoned by the sale fiom the pro[)Cttv to the purchase- money. 
Before considering the oases relied on in supi^ort of this argument, I may 
observe that the moiety mortgaged to plaintiff was not sold in execution of his 
decree It would appear from the first proposition above stated that, in the 
case of a money decree, it is the sale which has the effect of oxtinguisliing the 
hen The only difference between a money decree and a decree for the specific 
enforcement of the hen (the plaintiff’s deciee is of the latter description) is 
that the former creates a judicial hen only from the date of attachment, while 
the latter create^ such hen from the date of the decree. When the mortgagefe 
sues for the specific enforcement of his lien, he is further piotected by the 
principle of Us pendens against alienation from the date of instituting his suit. 

A mortgagee who obtains a decree in such a suit would appear to be a judicially 
secured creditor holding a strongei position than a mortgagee who obtains 
merely a money c^cree If the latter does not lose his lieu until the property 
is sold in execution of his own decree, it would seem improhahle tliat the 
former is ir a woise position 

[872] I now proceed to examine the cases, the first of which is that of 
Syiid Nudir ^Iosuu)lv. Baboo Pcaroo Thovildanace (19 W. R., 255). The 
facts of this ca^e. disencumbered from a good deal of intricacy, appear to bo as 
follows The respondent, Baboo Pearoo, had purchased at an execution sale the 
interest belonging Meer Hossem m a mortgage decree obtained by a person 
who IS called the Mohunt ” throughout the judgment In other words, the 
respoiskdent stooa in the position of the original mortgagee who had obtained 
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the decree in the Court of the Principal Suddei Arnin of Moorshedabad on the 
14th April 1864. This decree directed “ that the suit be decreed, and that the 
plaintiff do recover from the defendant the amount of claim with interest.” It 
was not a decree enforcing any mortgage hen against finy mortgaged property. 
The decree was transferred under a certificate for execution into the Dinagepore 
District, and the property, whicli formed the subject of the suit in appeal 
before the High Court, was attached in execution While that attachment 
subsisted, one Poran Bebee, who had obtained a decree against the mortgagor, 
took out execution against tlie same property and brought it to sale. At the 
sale the property was purchased by a certain person whom I may call “ B.” 
As a matter of fact, it was found that “B” had purchased with funds belonging 
to Mirza Mohamed, and the Higli Court, on this ground, ultimately held that 
the respondent was entitled to execute the decree against tbe property But 
the contention with whicli we have to deal was tliis. It was urged that the 
respondent was entitled to execute tlie decree oiigmall\ obtained by the Mohunt 
against the mortgaged propertv notwithstanding tlie sale under Poran Bebee’s 
decree. In other words, it was contended that the sale under tliat decree did 
not get rid of any lien that might be supposed to have been created by the 
Mohunt’s decree oi the I4th April 1864 Mr Justice PoNTiFEX, who delivered 
the judgment, savs (at the top of page 259) “ 1 am of opinion that, as the 
form of mortgage or charge created bv the bond of 28th Augrahan 1268 did 
not vest any estate in the Mohunt, but only established a hen as incident to 
the money debt, such hen continued [573] an incident of the debt when it 
passed from a contract debt into a judgment debt, and so continued when such 
judgment debt was sulisequently assigned to Meer Hossein. Otherwise the 
right to the hen must have remained in the Mohunt ’ The instrument which 
created tbe charge in that case is not now before us, and it is impossible for us 
to say, therefore, whether the bond creating a lien, such as has lieen described 
by Mr Justice PdNTiFEX, was, in any respect, like tlie mortgage deed in the 
present case, 

Then, at page 200, Mr Justice PoNTlFEX says “ Moreover, in the case 
before us, at the date of the sale to Meer Hossem, the x>i*operty ovei which the 
lien extended has already, in fact, been attached by the Mohunt under the 
decree of the 14th April 1864. It seems to mo clear that an attachment under 
a money decree on a mortgage bond and the mortgage hen cannot co-exist 
separately in the pioperty hyxiothecated, and that such an attachment must be 
treated, when existing, as an attachment enforcing the her 

“ This attachment existing at tJie date of Meer Hossein's iiurchase passed 
as an incident of the decree purchased by him, and as the pioperty was sold 
on the 29th April 1865, pending such attachment, the lien was transferred 
from the property to the purchase monies, and, therefore, the property became 
tlienceforth discharged from the hen.” 

It has been contended that the learned Judge liere intended to lay down, 
as a general proiiosition, that when a mortgagee, who has obtained a money 
decree, proceeds to an attachment, his lien is gone. I think that the remarks 
of the learned Judge must be read witJi reference to the peculiar circumstances 
of the case which was before him. in that case, as has already £een ixiinted 
out, the decree was not a decree to enforce the mortgage against the property, 
and I think that this makes a difference between tJiat case and the case which 
is now before us. I have already pointed out that, as the bond in that case is 
not before us. we are unable to say what was the nature of that instrument 
The facts of that case are not therefore so clearly analogous to the facts of the 
present case, that any princixile there laid down must necessarily apply. The 
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question whether the property was sold in execution of tlie Mohunt's decree, 
as well as of that of Poran Bebee, does nob seem to have been consi- 

dered. It would appear that the Mohunt or the assignee of his decree applied 
to have the sale proceeds detained m Court to satisfy his decree, on the ground 
that he had hrst attached, and this conduct might well be regarded as an 
admission that the sale was in execution of his own decree, as well as of that 
of Poran Bebee, certainly as an admission that the property had been sold free 
of his incumbrance which was transferred to the sale proceeds, The next case 
is that of Baj GMmdet Shaha v. Hin Mohun Boy (22 W. E , 98A All I need 
say about this case is tins, that the plaintifl there sought to obtain the sale 
proceeds. He did not seek to proceed against the mortgage property itself. 
By the prayer of his suit he elected to look to the sale proceeds instead of the 
mortgaged property for the realization of his mortgage loan. 

Then we have been referred to the case of Modhoo Soodun Sinqh v. Moiin- 
dee Lall Shahoo (23 W E , 373 J That case also is not in point At page 37o 
Mr. Justice Mittek says, referring to the case in 19 W. E “ In otlier words, 
the rule of law laid down is this, that wherever a decree-holder, holding a 
simple mortgage, attaches the property hypothecated, the sale which follows, 
whether in the execution of his decree or that of any other person, has the 
effect of transferring the propeity hypothecated to the purchaser freed from the 
mortgage liability. It is not necessary for us in this case to go to that length ” 

All that need be said about this case is that, assuming the proposition laid 
down in the case in 19 W. E , 255, to be correctly stated by Mr Justice MiTTER, 
the Judges did not find it necessarv on that occasion to adopt this view. 

Then there is the further case of Gopee Singh v. Kisha Lai (25 W. E., 
187) That case also is not in point, for Mr. Justice Markby says “Whether 
or not those objections are valid would depend upon the determination of the 
questnon, what were the rights that w^ere leally brought to sale Both the 
plaintiffs and the defendants think that the properties were sold in execution 
of the plaintiff’s’ decree alone, and the lower Court has adopted that 
view. Notwithstanding that the parties are agreed upon this point, it is 
[575] open to us to put our own construction upon the sale proceedings which 
constitute the only evidence on the record bearing upon this question These 
proceedings are two in number, one recorded on the day of the sale and the 
other on the 25tb April 1873 confirming the sale After perusing these proceed- 
ings, w^e think that the reasonable construction that we ought to put upon 
them is that all the properties were sold at the instance of all the mortgagees 
for the satisfaction of their decrees, and, therefore, free from their respective 
mortgage hens ” 

In the case now before us the property in dispute was not sold at the 
instance of both the mortgagees, but at the instance of one of them only , 
therefore, the facts are not analogous, and it may be said that, having regard 
to the language used by Mr Justice Markby, the inference to be drawn is that, 
if the property had not been sold at the instance of all the mortgagees, it 
would not have been sold free from their respective mortgage liens. 

It appears then to me that the cases which have been relied upon by the 
learned counsel do not establish the proposition contended for. 

I have then to consider the effect of s, 295 of the Code of Civil Procedure. 
That section provides for a rateable distribution of the proceeds of an execution 
sale amongst decree-holders who, prior to the realization of assets by sale or 
otherwise, have applied to the Court for execution of decrees for money against 
the same judgment-debtor and have not obtained satisfaction. The section 
contains the following proviso . “ Provided that when any property liable to be 
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sold in execution of a decree is suh]ect to a mortgage or charge, the Court may, 
with tlie assent of the mortgagee or incumbrancer, order that the property be 
sold free from the mortgage oi charge, giving to the irortgagee oi incumbrancei 
the same right against the jiroceeds of the sale as he iiad against the proiiertv 
sold ” 

In the case before us the Court did not make any order that the property, 
Jote Gokul, should he sold free from the plaintiH’s incumbrance, nor was theio 
any express direction or notice to ])urchasers that the projiertv v^as sold subiect 
to such incumbiance It is cleai then that the Court omitted or neglected to 
give specific directions upon the subiect of the plaintift's incumbrance [576] 
when the property was sold in execution of the decree of defendant No 2 Is it 
reasonable that the jilaintiff should he iireiiidicerl by such omission or neglect 

A further proviso to s 295 is contained in clause (r), which directs that 
when immoveable property is sold in execution of a decree ordeiing its sale for 
the discharge of an incumbrance tliereon, the ])ioceeds ol sale shall he applied 
fir^t to defray the expenses of sale , ^(romly to discliargc the interest and principal 
due on the incumbrance , third, to dischaige the interest and jinncipal due on 
subsequent incurnbi ances, if any This ]noviso does not ajipeai to have any 
application, as the moiety o( Jote Gokul mortgaged to plaintiff was not sold in 
execution o( any decree oideiing itsSsale foi tliu discharge of anv incumbrance 
thereon 

It was observed, wntli leference to ss. 270 and 271 ol tli(3 old Code, 
Act VIll of 1859, which, to some extent, coirespond with s. 295 of the present 
Code, that the rule of piocodiire contained therein was not intended tomterfcie 
with the substantive lights oi the parties .Seethe cases of Hasoon A)i a Baqum 
V Jawadoonuis^a Satooda KJutndaii (i 1 j H, 4 Cal, 29) and of h*aj (diaiidri 
Skaha \ Ilitr MohuH Jiotj {22 R, 98) It appears to me that this is a 
princijJe which may, with equal prcqirioty, he iollowed m construing the pfovi- 
sions of s 295 of the jiresent Code 1 take it that tins section was intended 
to afford an additional facility to decree- liolders I think that the Legislature 
could not have intended, without using express language to effectuate such 
intention, to take away am lights winch lielong to peisons ni the position oi 
mortgagees 

In this view’, seeing that no s})ocific direction .is to the plaintiff’s mortgage 
w.'is given at tlie time of the sale under wdneh doiendant No J pui chased, 1 
think we cannot sa\ that the fact that the plaintiff did not avail himself, as he 
might liave availed himself of the facility affbided h\ s 295, now' iircvents him 
from maintaining the piesent suit 

1 may add, in conclusion, that li the elfect ol plaintiff having obtained a 
decree and then proceeded to attach was to destroy tlie hen which, if he had 
obtained no such decree, he undoubtedly could have enforced notwithstanding 
the auction purchase oi tlie defendant, the jdaintiff w’ould he lealK in a w'oise 
position after [577] using reasonable diligence to enforc(3 his claim than he 
\vould have been if he had lain by and done nothing 

No doubt, as said by Mr. Justice PoNTTPEX in the case in 19 W R., “ an 
attachment under a money decree on a niortg.ige bond and tlie mgrtgage hen 
cannot co-exist sejiaratelv in the property hvjiothecated and the attachment 
must he treated as an attachment enforcing the lien ” Hut wdien this enioice- 
iiient is not carried on to a sale in execution of the decree under which such 
attachment was made, it is difficult to understand how^ the lien is lost 11 rider 
clause (/;) of s 295 of the Code of Civil Procedure the Court liad a discretionary 
power to sell, in execution of defendant No 2’s decree, tlie moiety ol Jote 
Gokul mortgaged to plaintiff' free from his moi tgage, if ho was never [ever ‘tasked 

—ol 
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for his assent , and the Court did not exercise its discretionary power. I do not 
see how we can now deal with the plaintiff, as if the Court had exercised its 
discretionary power with his assent. 

I am, therefore, of opinion that plaintiff is entitled to enforce his lien 
against the rnoiety of the property mortgaged to him, and that this appeal 
should be dismissed with costs 

MoDonell, J. — 1 concur m lioldmg that plaintiff' is entitled to enforce 
his hen against the moiety of the property mortgaged to him, and generally for 
the reason stated bv my learned broth ei 

Appeal dismissed. 


NOTES. 
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[ 10 Cal. 877 ] 

APPELLATE CIVIL 

The 4th Maich, IHHl 
Present . 

Mr Jt^sttce Hitter and Mr Justice Maclean 

Slieo Sohve Roy and others. . Defendants 
versus 

Luchmeshur Singh Plaintiff. 

Limitation Act (XV of 1877), ss 45, 140, 142 — Suit for possession — 
Dispossession during unexpired ticca by plaintiff s predecessor— 
Limitation — Expiiy of lease. 

In d suit brought b> the plamiiff in 1880 to recover possession of certain lands from 
which his predecessor in title bad been dispossessed, in which suit the Court of First Instance 
found that the defendant had dispossessed [5783 the plaintiff's father in 1860, during the 
unexpired term of a lease granted by the plaintiff’s father to a ticcidar, 

Held, that the preponderance of authority in India was in favour of the view that limita- 
tion ran from th*‘ date of the expiry of the ticca, and not from the time when the defendant 
had been held by the Court of First Instance to have dispossessed the plaintiff’s father. 

This was a suit brought on the 31st December 1880 by the Maharajah of 
Darbunga to recover possession of 30 bighas of land which he alleged to be 
part of his permanently settled village of Ram Bhaddurpur, and from which he 
alleged lie had been dispossessed by the defendants, who were the proprietors 
of the contiguous village Purwana, in 1277 (1870), and that the dispossession 
complained* of occurred in the following mannev, viz., that one Mom Dut Roy, 
one of the proprietors of mouzali Purwana, took a kutkina of mouzah Ram 
Bhaddurpur from the ticcadar of the said mouzah during the minority of the 
plaintiff, and wiiilst so in possession settled the land with one Kishen Jha 

* Appeal from Appellate Decree No o2 of 1883, against the decree of A. W Cochran, 
Esq , Officiating Judge of Tirhoot, dated 12th of September 1882, reversing the decree of 
Baboo Koylash Chu»ider Mukerji, S<^cond Subordinate Judge of that district, dated 23rd of 
August. 1881 . 
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who ceased fco pay rent in 1277, and that on this the dispossession took place. 

The defendants contended that the whole of the disputed land belonged to 
their settled estate Purwana, the settlement having been made with them by 
Government in the year 1860. in the presence of the plaintiff’s father, when 
an objection of the ticcadar of plaintiff’s father to the settlement had been 
rejected, and that therefore the plaintiff’s claim was Imrred by limitation under 
arts. 45 and 142'' of Act XV of 1877 

The Munsiff found that the plaintiff had proved his title to the la/nd in 
suit up to 1849, but that the Collector’s award made in April 1860 settling 
the land with the defendants and rejecting the claim made thereto by the 
ticcadar of the plaintiff’s fatliei bound the plaintiff’s fathei, no steps Iiaving 
been taken to set it aside, that the doiendanis had theiofore obtained posses- 
sion in 1860 (prior to the deatli of the jdaintiff’s fathei, who died in October 
1860), and throwing the onus on tlic defendant of proving that they had a 
right to hold the land by showing a 12-voars’ adverse possession, held that 
they had succeeded in so doing, and therefore dismissed the plaintiff's suit 

The plaintiff appealed to tlie Subordinate Judge, wlio hold that [579] the 
plaintiff had clearly shown that he had both possession and title in 1849, and 
therefore it was for the defendants to show that some tune after that date and 
befoie the date of the Maharajah’s death, mOctobei 1860, their adverse posses- 
sion began, that (for certain leasons given by him, which are unnecessary for the 
purposes of this report) dispossession by the defendants did not take place m 1860, 
but that it took place in 1870 He, therefore, reversed the decision of tlie 
Munsiff' and gave the plaintiff a decree In deciding that the lower Appellate 
Court had rightly placed the burden of proof on the defendants, the Subordi- 
nate Judge relied on the cases of Radha Gohuid Hoy Saheb v. J/k/Us (7 C. L fl., 
364) , Kali Churn Saha v Sectetaty of State (1 Jj R , 6 Cal , 725 . 8 C LB, 
90) , Monmohim (ihoae v Mothua Mohitn Rotf (8 C LB, 126), lemarking^that 
he did not agree with the argument advanced by the defendants’ pleadei that 
these cases applied only to cases where possession could not for one reason or 
another be visibly exercised 

The defendants appealed to tlie High Couit 

The Advocate-General (Ml. L\ud) (witli him Mr (ha/jni and Haboo 
Rajendro Noth Bose) foi the Appellant, contended on the second blanch of the 
cases, that possession adverse to a lessee was also ad^ eisc to the lessor — 
Brosunnovioyi Dasi v Kali Das Roy (9 C L. B , 347) 

Baboo Ram Chaian Mittei for the Respondent, on the question as to 
whether limitation ran from the expiry of the ticca lease or from tlie date of 
dispossession, cited Kushna Gobind Dhui Han Chinn Dhui (1 L. B , 9 Cal , 
367, 12C.L.B , 19), IVoniesh Chundei Goopto v Raj Naraiii Roy (10 W B , 15) 
Mitter, J. —The only point upon which we called upon the respondent to 
answer this appeal is the question of limitation The Court of First Instance 
found that the dispossession of the plaintiff’s predecessor in title took place 
in the year 1860. There was no appeal against that finding by the detendant 

* [ Art. 142 — 


Description of t»uit 


Period of limi- 
tation 


Tinir from which* period 
bcjgiiis to run 


For poHSOBbion of imrnovoable pro- ' Twelve \C€ir*^ . The date of the dispoh'^cssion 

perby, when the plaintiff, while in o» diseontinuaiitc ] 

possofltiiou of the property , has been , 
disppfeisesBed or has discontinued the { 
possession. 
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There was an appeal by the plaintiff -respondent before us, and the District 
Judge throwing [580] the onus of proof upon the defendant, came to the con- 
clusion that it was not made out by him that the dispossession took place 
earlier than 1870. The District Judge in thi owing the onus of proof on the 
defendant ioJlowed certain decisions cited by him, but these decisions liavobeen 
since considered in a Full Tloncfi case, Mdhomed Ah Khan v Khaja Abdul 
Gunny (1 L K., 9 Cal , 744), and they have been explained as referring to 
certain peculiar circumstances which distinguished them from oidmary cases 
where limitation is pleaded In tlie Full Bericli decision it was laid down as a 
general rule that the burden is on the plaintiff to make out that his claim is 
not barred by limitation Therefore, if, ujion anothei ground, we could not 
uidiold the decision of the lower Appellate Couit, it would have been necessary 
to remand this case to that Court for a nnding u[)on the question of limitation, 
but it seems to us that, acce])ting the finding of the first Court, that the 
dispossession took place in IHbO which finding was not questioned by the 
defendant, the plaintiff’s claim is not bailed by limitation Tt is an admitted 
cncumstance in this case, tliat in that vear the mouzah in whicli the land is 
alleged to he was not in the khas jiossession of the plaintiff’s predecessoi in 
title, but was in the posscssioii of a ticcadai It is also not disputed that if 
the 12 \ears be counted from the date ^^hon the tei m of the ticca came to an 
end, the plaintiff would not be bailed by limitation On the other liand, if the 
period iirescribed b\ the law' of limitation is to be computed from the date of 
dispossession as found bv the first Couit, the claim of the iilaintiff would be 
bariod b> limitation Upon this point, viz, whethei the one or the othei 
peiiod of time is tlie pioiiei point fiom which limitation is to luri, there is a 
conflict of authonty They have all been jilaced befoie us, and we are of 
opinion that the ])io])onderancc of authonty is in favour of the proposition 
that the claim is not bailed h\ limitation As W(j agiee in that view' w'e 
dismiss this apjieal with costs 

Appeal ihsmissiui. 


NOTES. 

[ADVERSE POSSESSION AGAINST LANDLORD 

Th]h -.ubjccfc \v<is most ( xhaustiM'U clu.ilt witli Sii V V\ \ VNOAK in tScsii- 

ainiua v Chtthai/a (1002) 25 Mad 507 ; wIumc tlir r|iiestioii w.is wbcthiM a o,in set uj) 

adverse po'^sossioii against the laiidloicl Stc 10 t aJ , 1070 ^is to when the landlord can sue 
the trespassei »SV<’ also 21 Mad , iSS '2U \ll fl!X)7) A \\ N , 185 'I A L J 

720 , (18114) 1 C \N N 2H> ] 
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JADUNUNDUN SINGH v. tJUt.PtTT SINGH &c. [1884] I.L.R. 10 Cal. 581 
[881] APPELLATE CIVIL. 

Tka March, ItiSJ- 
Present • 

Mr Justice Mitter anj> Mr Ji stjc e Maclean 

Jadununclim Singh J^Iamtih 

vnsiis 

DuljRit Singh ctml oLlieis Delendiints ' 


Ptc-nupLion — Oct cvioaics of “ immediate demand," and 
''demand With iniocation 

A pcison clciimiiig a iiglil; ol pic-cjiiptu>n iii<idc tlu* lahib-i-iiiou'ashibat in the presence of 
witnch'-Oh, but when doing so was ncithci at tin* pUi'c, the snlijec.t of the right of pic-eniption, 
nor was he in the presence of the vendor or vendee 

livid, on second appeal, tliat the lowei Appellate Court having found th.iL the tnlnb-ish 
had invalid on the ground tint thcie was no evidcnre of .i demand with iiivoeation of 
witnesses having been made the light rd pie-einption could not be claimed 

This was a suit brought to enloice ii iiglit ot pio-oiuption with logaid to the 
shale in certain properties of doloudants 1 and 3, which sliaie had been sold b\ 
them to defendants 4 and fj uiidei a bill of sale, dated 12tli July 1878 

The plaintifl, a Hindu of Hehar, who desciilrod biinsolf as the f^hafi-khaht 
(a partner m the substance of the piopeit\ sold) stated that be bist beard ot 
the Sdle on the 28th Jul\ 1878, fioni one Dasluutii Singh, and that Jic iinmo- 
diatel\ on healing this lepeatod tlirice, “ It is ln^ right, I have jniichasod,” 
at the same time calling upon the poisons pi’osont to heai witness to tlie lact , 
and that be then w^ent to tlie vendor with tlie suin of Es 9b and asserted his 
light, oxpiessing Ins leadmess to puicbase, and liaviiig ]ieifounod tlie la/ah- 
inh-liad in due toim tendered the purchase money which, however, the defen- 
dants refused to accept , wboieujion he calling upon the jiej’sons present to 
hear witness went to the puicliasers, and went through the iironer ceienionies, 
but tliev refused to leceivo the consideration or return tlie bill ul sale, and 
that he theieforc In ought this suit lor the pm poses abovemontionod 

Tlie defendants contended that the plaintitl w'as not a shaU-klialil , and 
that the paities to the suit being Hindus, amongst whom the [582] custom of 
pre-em])tion had nevei been in vogue, iht 3 suit would not be, and fuithei that 
the pieliminai'v eeiernonies of taluh-i-moirahhfhal and tahib-ish-had liad not 
been duly pcrtoiniod. Tlie MunsiH found tliat tlie plaintiff was not s/u//i- 
Ichaltl, noi w'as lie a ska/i-ia/ , that the parties being Hindus of the province of 
liehar the Mahomodan law of pie-omption w'^as therefore in vogue, that be had 
substantially, bv imrnediatelx on hearing of the sale making a demand three 
times and ottering the puicliaso money to the vendoi and vendees before 
witnesses, complied with the Mahomedan law^ it not being imperative tlmt the 
jirecise words given in the Mahomodan law should bo used , apd that tfie 
evidence proved that due diligence had lieen used by him in asseiting his light, 
and that therefore the preliminary ceremonies of tahib-i-mowashibat and tnlub- 
ish-had liad been duly performed, but held that the plaintiff being neither a 
shafi-khalit nor shafi-jcir the suit must be dismissed. 

* Appeal from Appellate Decree No of 1883, jigiiiii.st the decree of B.ilioo Tio\IoKh\.i 
Nath Mitier, Additional Subordinate Judge of Sliahabad, dated 4th October IH5‘2, .iffirrnnig 
the decree of Baboo Bhagobati Churn Mitter, Munsilf of Airah, dated 29th IMiiv 1879, 
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The plaintiff appealed to the Subordinate Judge, the defendant also 
appealing on the ground that the performance c f the talub-i-mowashibat and 
ialab-tsh-had had not been proved. 

The Subordinate Judge held that it was necessary that the talub-ish-had 
should be performed in the presence of the vendor oi vendee, and that this 
takib should be performed in strict adherence to the Mahomedan law , that it 
was necessary that at the time of making this talub the pre-emptor should say 
that he had performed the talub- i~rnowashibat , and that as the plaintiff had 
not proved that he told the vendor or vendee that he had performed this first 
talub, and there being no sufficient evidence to prove that he had called upon 
the bystanders to bear witness in language corresponding in substance with 
‘‘ be you my witness, ” etc., as laid down in tlie case of Sham Lall Sahoo v 
Bibce Afsuroo7iissa2{22 W. R , 184), he dismissed the plaintiff’s appeal and 
decreed the cross ajipeal 

The plaintiff appealed to the High Com t. 

Baboo Pran Nath Choirdhnf for the Appellant 

Baboo Mohesh Chiiiidej Chowdhry for the Respondent. 

The Judgment of the Court was delivered bv 

Hitter, J. — We think that this appeal must fail The lowei [383] Appel- 
late Court has dismissed the plaintiff’s suit on the ground that the plaintiff had 
failed to prove that the second talub, i e , the talub by invocation of witnesses, 
was pioperlv made in accordance with the provisions of the Mahomedan law. 
The defect pointed out bv the lower Appellate Court was that the pre-emptor 
did not invoke witnesses to beai testimony to the fact that lie claimed the pro- 
perty^as pre-emptor In this second appeal, it is contende^.d before us, that it was 
not necessary according to Mahomedan law, because on the evidence regarding 
the first kiiub, which has been believed by the Appellate Court, it was shown 
that the performance of the first talub was accompanied by tlie necessary 
invocation of witnesses, and in support of this contention, the case of Koromab 
V. Amir All (3 C L R , 166) haN been cited The decision, as reported in the 
Calcutta Law Reports, seems to a certain extent to support this contention, 
but if the decision of the lowei Appellate Couit ujion this point, which was 
confirmed by this Court, be taken into consideration, it would appear that what 
was laid down is (and this is also in accordance with the Mahomedan law), that 
if the first talub be made in the presence of eitliei the seller or the ])urchaser, 
or be made at the premises sold, and then invocation of witnesses takes place, 
a second talub hv invocation of witnesses would be unnecessary That is laid 
down in page 484 of ‘ Bailiie’s Mahomedan Law.” At page 483, Pldition of 1865, 
he says “To give validity to the talub-ish-had, it is required that it be made 
in the presence of the purchaser, or sellei, or at the premises which are the 
subject of sale.” This shows that it is essential tfiat this talub should be made 
in the presence of the purcliaser, or the seller, or at the premises which are the 
subject of sale. And then at page 484 he says . “ The talub- i-mou,ashibat, or 

immediate demand, is first necessary , then the talub -ish-h ad, or demand with 
invocation, if, at the time of making the foimer, there was no opportunity of 
invoking witnesses, as, for instance, when the pre-emptor, at the time of hear- 
ing of the sale, was absent from the seller, the purchaser, and the premises 
But if he heard it in the presence of any of these, and had called on [584] wit- 
nesses, to attest the immediate demand, it would suffice for both demands, and 
there would be no necessity for the other.” That being so, we think that the 
contention raised before us on behalf of the appellant fails ; because in this 
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case it is not shown that the first talud was made in the presence of either 
the seller, or the purchaser, or at the promises which constituted the subject of 
the sale. The appeal will be dismissed with costs. 

Appeal dismissed 


NOTES. 

[ This case was approved in (1890) 17 Cal 548 P. B. also 10 Cal 1008: (1911) U 
All 1; (1901) U B. R (1897-1901) Vol TI, 535 (53G) ] 


[ 10 Cal. 584 ] 

APPELLATE CRIMINAL 

The 17th Apiil, 18H4 
Present 

Mr. Justice Mitter and Mr Justice Norris 


Jan Mahomed and Jabai Mahomed Appellants 

versm 

Queen- Empress , Respondent 
and 

Wans Meah 
versus 

Queen -Empress ' 


Penal Code, ss. 'M, 26, 464, 467, 471 — Using as genuine a foiged document 
with intent to defraud — A sunnud confeiring a title of 
dignity is not a valuable security. 

The accused, in order to obtain a recognition from a Settlement Officer that they were 
entitled to the title of “ Loskui,” filed a sunnud before that officer purporting to grant that 
title This document was found not to bo genuine. The Sessions Judge convicted the accused 
under ss. 471, 404 of the Penal Code Held, on n]j2>eal, that even supposing the accused 
had used the document knowing it not to be genuine, they could not be found guilty, as the 
intention of the accused wa^ not to cause wrongful gain or wrongful loss to any one , then 
intention being to produce a false belief ni the mind of the Settlement Ollicer that they 
were entitled to the digiiitv of “ Loskur,” and that this could not be said to constitute “ an 
intention to defraud ” 

A sunnud conferring a title of dignit> on a person is not a valuable sccuntv within the 
meaning of the Penal Code 

On the 4th March 1883 Jan Mahomed and Jabar Mahomed presented 
a petition to the Settlement Officer of Cachai m wliich they stated that 
their father Rizak Maliomed had received from the Rajah of CAcliar a sun- 
nud conferring on him the title of ** Loskur,” and that this sunnud had 
been lost, and asked that certain respectable people living in the neighbour- 
hood might be examined, and that the petitioners* title might be recognized 
in the new settlement Subsequently on the 31st August they filed another 

• Criminal Appeals Nos. 87 and 104 of 1884, against the judgment of II Muspratt, Esq 
SessionB Judge of Cachar, dated the 16th January 1884 

* 
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[388] petition to the same end, with a sunnud which they stated was in the 
name of their grandfather, and further stated that the petition of the 4th 
March was incorrect. The sunnud then filed purported to bear the seal of the 
Eajah of Cachar 

On the matter coming up before the Deputy Collector, Jan Mahomed and 
.labar Mahomed were committed to the Sessions and charged under ss. 464 and 
471 of the Penal Code , and at the same time ho sent up one Waris Meah for 
having used as genuine a true iiottah, but to which an addition had been made 
after his name of the letter signifying the title of “Loskur ” and for having 
filed it before the Settlement Officer with the same view in end as the two 
other accused in the case firstly mentioned 

The Sessions Judge found (agreeing with the assessors) that the appear- 
ance of the papei led to the conclusion tliat it was not so old as it purported to 
be, and that the seal, when compared with a seal of the Rapih on a true sunnud 
filed in Court, was obviously a forgery and bore no resemblance to the true 
seal , and holding that the sunnud was a “ valuable security,” as the Rajah sold 
the titles to persons imdei these sunnuds, and that the accused in filing the 
sunnud, acted fraudulently, as thev filed the sunnud with intent to defraud the 
Settlement Officer into the belief tliat the forged sunitud was a true document, 
and that they were entitled to be called “ Loskui ” in the new settlement papers, 
convicted them of fraudulently using as genuine a document whicli was a 
valuable security and winch they knew to be a forged document and sentenced 
them each to rigorous imprisonment for IB months, imdei ss. 471 and 464 of 
the Penal Code 

With legard to the case against Wans Meah, the Sessions Judge, agreeing 
with the assessors, found that the accused had attempted* by forgery to defraud 
the Settlement Officer and to make him believe that his title of “ Loskur ” had 
been TV3cogni zed by the Raiah of Cacliar, and that the said title should by right 
be entered in the new settlement, and that the pottah was a valuable security 
and gave to the accused a legal right to the land , he, therefoie, convicted him of 
using as genuine a forged documont winch he knew to be a forged document, 
and undei ss 471 lead with 167 of the Penal Code sentenced him to [S86] 
six months’ rigorous imprisonment and a fine ol Rs. TiO , oi,in default, to a 
further period of six months. 

The prisoneis in these two cases appealed to the High Court. 

No one appeared foi' the pnsoneis 

The Judgments of the Court were deliveied by 

Hitter, J. — 1 do not tlnnk tliere is sufficient evidence in this cMse to prove 
that tlie Exhibit A is a false document. Tlie Sessions Judge lias j*elied upon 
some rnobakarces on their bare production only, cannot be treated as 

evidence. Excluding these, the conviction stands mainly upon two grounds Is/, 
on a comparison of the seal upon the Exhibit A witii that of another document 
proved to have been executed by the Raiah of Cachar — the Sessions Judge is 
of opinion that the two impressions of the seals do not tally , ^ndli/, the 
appearance of the paper shows tliat it is not so old as it purports to he. 

These gf ounds aie, in inv opinion, insufficient to support the conviction. It 
may be that the Rajah changetl his seal, and this circumstance may account 
for the difference between the impressions of the seals 

The Recond ground is based upon mere conjecture. Then, even granting 
that the Exhibit A is a forgery, I do not think tliat it has been shown that the 
appellants knew it to be so. Furthei, on accepting all the facts as correctly 
found by the Sessions Judge, I do not think that the appellants are guilty of 
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any offence under the Penal Code. The facts are simply these* The appellants 
in order to get a recognition from a Settlement Officer that tliey are entitled 
to the title of “ Loskur,’' produced a sunnud purporting to have been granted 
by the Bajah of Cachar. The document is found not to be genuine. The ques- 
tion is, supposing the appellants used this document knowing it to be not genuine 
with intent to obtain recognition of their alleged “ Loskur ” title from the 
Settlement Officer, is it an offence under s 471 of the Indian Penal Code oi 
under any other penal law of the country The Sessions Judge found 
the apx^ellants guilty under s 471 of the Indian Penal Code. In using this 
document, if they had no fraudulent or dishonest intention, they cannot he 
guilty under s. 471 of the Indian Penal Code. 

[887] Section 24 of the Code defines the yvord “dishonestly ” It is to 
the following effect “ Wlioever does anything with the intention of causing 
wrongful gam to one person, oi wrongful loss to anothei person, is said to do 
that thing ‘ dishonestly Now, the intention of the a])pellants was not to cause 
wrongful gain, or wrongful loss to any person 

The word “ fraudulently ” is tiius defined in s 2»o of the Code “A i)erson 
IS said to do a thing ‘fraudulently* if he does tliat thing with intent to 
defraud, but not otherwise ” 

In this case evidently the intention of the appellants was to produce a 
false belief in the mind of the Settlement Officer that they are entitled to the 
dignity of “ Loskur,” and in order to produce this belief they produced the 
Hunmid “A,” which has been found to be not genuine Witliout defining 
precisely what would constitute “ an intent to defraud,” we are clear that it 
cannot be held in this case that tlie appellants laoduced the snninid to 
“ defraud ” the Settleiribnt Officei, and therefore it cannot be said that they used 
the document “ fraudulently,” as defined m s 25 of the Indian Penal Code 
We are, therefore, unable to agree with tlie Sessions Judge that the appellants 
are guilty under s 471 of the Indian Penal Code Nor does tlie act of the 
appellants in our opinion amount to any other offence We, therefore, set aside 
the conviction and acquit the appellants 

Mitter, J. — In the appeal by Wans Meah, which is against the conviction 
by the same Sessions Judge, the same question of law arises For the reasons 
given in Appeal No. 87 we are of opinion in this case also that, taking the facts 
found by the lower Court as correct, the appellant is not guilty of any offence. 
The Sessions Judge has convicted the appellant of using a tlocument which he 
finds to be a valuable security. The document in question m this case is a 
Bunnud of a similar description conferring a certain dignity upon the grantee 
A document of this description cannot, in our opinion, be held to be a valuable 
security, as defined in the Indian Penal Code. We, tlierefore, set aside the 
conviction of the appellant in this appeal also 

AppcAils alloiced 


NOTES, 

[ In (189S) 15 All. ‘210 this case was dissented from along with 19 Cal. ’ISO , ^ee also 28 
Had. 90 P. B. ; 25 Mad. 726 , 22 Bom 703 ] 
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[1^8] APPEAL FBOM OEIGINAL CIVIL. 

The 22nd April, 1884. 

Present 

Sir Eichaed (tARTh, Kt , Chief Justice, and 
Mr. Justice Cunningham 

Koylasli Cliundei* Dos.s and otliers Plaintiffs 

vers7(s 

Tariney Churn Singhee and another Defendants 

Specific pel f 01 mail ce— Conti act — Letters— Em ne^t-monen. 

Tho dolendiuit in the iianio of lii'^ wife wiote to fclie plaintiffs .i lettei, the matenal 
portion of which >\,is as follows — 

“The value of vour house, No 10, Rutton Mistry’s Lane, ha^ been fixed through the 
broker at Rs 13,125 , agreeing to that value 1 write this letter Please come over to the house 
of my attorney between 3 and 4 this day with the title-deeds of the house, <ind receive the 
earnest There shall be no doing otherwise ” 

The plaintiffs through their manager wrote in answer to the defendant’s wife — 

“ You having agreed to purchase oui house toi Rs 13,125 have sent a letter through the 
broker, and wo are agreeable to it, and we will be presenc betwoop 3 and I this day at your 
attorney’s and receive the earnest ” 

^hc plaintiffs and doftMid.ints met at the attoine> 's oflicc in the absence of the attorney, 
and no inspection of title-deeds or payment of the earnest-monc\ thoicfore took place 

Held, in a suit for specific peiforinancc of the abo\e conti act, that the first letter con- 
tained no absolute proposal oi undertaking to purchase, but mcich fixed the price to be given 
for the house, leaving the inspection of title-deeds and the payment of earnest-money to be 
settled at the meeting asked for 

That both partic.s having treated the payment of earnest-money as an element in the 
contract, the contract could not be completed till the amount of earnest-money had been 
ascertained 

This was an appeal from a judgment of Mr. lustico PiGOT, dated the 29th June 
1883. 

The plaintifL alleged that on the 3rd of September 1883 they agreed to 
sell to one Tariney Churn Singhee, in the name of his wife, Eunginee Dossee, a 
certain house in Eutton Mistrv’s Lane in Calcutta for the sum of Es. 13,125, 
these terms being settled by a broker named Hurro Chunder Ghose, who brought 
about an interchange of letters between tlie plaintiifs and the defendants, which 
letters ran as follows -- 

To Babop KOYLASH CHUNDER DOSS and BAUOO GTUENDRO NATH DOSS, Mohas.soys. 

[ 589 ] The vaku' of your house, No 10, Rutton Mistry’s Lane, in Puttuldanga, has been 
fixed through Sreejoot Hurio Chunder Ghose, broker, at Rs. 13,125 , agreeing to this value I 
write this letter. Please come over to the house of the attorney, Baboo Mooraly Dhur Sen 
this day between 3 and 4 o’clock in the afternoon with the title-deeds of the house and receive 
the earnest. There shall be no doing otherwise. Finis. 1289, 19th Bhadro 

(Sd ) runginee dossee. 
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To Sroemutty BUNOINEE DOSSEE, Mohassoy # 

You baviDg agreed purchase our house, No 10, Button Mistry’s Lane in Arcoly, for 
Bb. 13,125, have sent a letter this day through Sreejoot Hurro Chunder Ghose, broker, and 
we are agreeable to it, and between 3 and 4 o’clock in the afternoon this day wc will be 
present at the house of your attorney, Sreejoot Baboo Mooraly Dhur Sen, Mahassoy , and 
receive the earnest. Finis 1289, 19th Bhadro 

(Sd ) KOYLASH CHUNDER DOSS. 

Girendro Nath Doss. 

The plamtifls called at the defendants’ attorney’s otlico, and mot the 
defendants in the absence of then attorney, and alleged that Tanney Churn 
Singhee on that occasion agreed to abide by Ins wife’s lettci, and piomised to 
let them know the next day when the agreement should bo carried out. 

On the 5th Septembei 1882 the plaintiHs wrote to the defendants calling 
on them to perform their contract, or in default threatened to bring a suit 
against them in two days’ time 

On the 7th the defendants’ aitornev wrote to the plaintiffs denying having 
entered into any contract. The ]jlaintiifs tlien bi ought this suit for specific 
performance of the contract 

The defendants contended that the broker had nils stated the number of 
rooms in the house, and that the letters interchanged were merely preliminary 
to the signing of the necessaiy agreement ol sale, and did not amount to an 
agreement or contract to purchase, and that il they did amount to a contract, 
such contract was obtained by fiaud and misrepresentation of the plaintiffs’ 
agent. 

At the hearing thp broker stated that with regard to the writing of the 
letters he had said to the defendants “ If you liave made up your mind to take 
this house give me a pacca contract that 1 may take it away,” and thjtti he 
considered the second lettci to be the pacca contiact. 

No evidence was given by the defendants 

[590] Mr Allen (with him Mi Tivcchjan) lor tne Plaintiffs 

Mr. Bonner jee (with him Mr M P Gaspet) lor the Defendants, contended 
that no condition as to jiossession being mentioned m the letters, and there 
being a tenant in the house, there was no contract that could be specifically 
performed, the matter only being in the logion of negotiation, no details of the 
contract having been given, and cited Williams v Biiscoc (L R., 22 Ch. D., 
441) , Bimmens v. Bobins (3 de G. J. and S 88) , The South Wales Bailway Co. 
v. Wythes (5 de G. M and G , 880) , Hudleston v Biiscoc (11 Vesey. 583). 

Mr Trevelyan in reply. 

PiGOT, J., found that the letters contemjJated a further writing being 
diawn up at the attorney’s, and hold that on the documents and facts it had 
not been proved that the deleiidants entered into the contiact sued on, and 
therefore dismissed the suit 

The plaintiffs appealed 

The Advocate-General (Mr. Paul), Mi Allen and Mi. Doss foi Llie 
Appellants. 

The Advocate- General. — Section 4 ol the Contract Act (cl. a) shows us that 
all that is required to make a contract is a proposal and an acceptance 

Section 12 (cl. c) of the Specific Relief Act gives an example of a contract 
which may be specifically performed Now we find exactly those couditioni 
in our contract, viz., in the letters 
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[Garth, C J. — I fail to see any finality of the agreement, the letter asks 
you to accept the earnest-money, and there can, therefofe. be no contract till 
the earnest-money is accepted.] 

I say the earnest-money is immaterial to the contract , the case has not 
been decided on that ground, but because the letters are said only to amount 
to a preliminary agreement to a contract 

The case of Eossiter v Mtllor [L E , 3 Ap. Cas , 1124 (1143)] lays down 
that such a correspondence amounts to a contract, and that the only essential 
requirements to form a contract are the parties, the subject-matter and the 
price, all of which we have in our letteis 

[S91] [G\RTH, C J — Foi three reasons the letteis were never intended 
to be a contract, viz - 

(1) Earnest-irioney was intended to pass 

(2) The title-deeds were to be produced 

(3) The parties were to meet at an attorney’s- -doubtless to draw up 
some sort of an agieement J 

. Etdgwau v. Wharton (6 H oi L Gas., 238) shows that an attorney in 
drawing up a deed cannot aUerthe terms of the contract , the letters, therefore, 
form the contract 

Bownewctl v. Jenkins (L E , 8 Oh. D , 70) was a case where a plamtiti 
wrote saying • “1 offer such and such a share for your leasehold property, this 
offer being made subject to the conditions of the lease being modified to my 
solicitor’s satisfaction.” Modifications were made, and the Court of Appeal held 
that, notwithstanding the rofeience to a futino contract, the letters constituted 
a complete contract 

As regards the question of earnest-money in England earnest-money is a 
good legal symbol in cases where tlieie is no v\ritten contract, but where there 
IS a contract in writing, it is valueless, it has no legal significance. The 
Statute of Frauds does not ajiply to natives 

But even supposing that it has a legal significance, the new Beeibhoom 
Goal Co V. BiUaiam MaliaLa (I L. E , 5 Cal , 932) shows that uncertainty is 
no sufficient giound for a party being refused specific performance of a contract , 
so the fact that tlio amount of earnest-money was not settled is no ground for 
refusing us relief 

As regards our taking the title-deeds the next day, we could not get specific 
performance till we bad given a good title, but we were not bound to make out 
a good title the next day to the one on which the letters were sent , oven if wc 
were bound to take the title-deeds the next day and did not do so, that would 
only entitle the other side to at most to damages, but w^ould not put an end to 
the contract. J rely on the letteis and the evidence of the broker who alleged 
that the letters were to make tlie contract pncca — how can it be said that pro- 
duction of the title-deeds formed part of the contract - it is one of the matteis 
[592] that arise alter tJie contract has been made, the stage of contract is then 
passed. « 

Mr. Allen on the same side. As to wliat is necessary to complete a con- 
tract, see Fry on Specific Performance, p. 145, para. 324. This is a parol con- 
tract evidenced by the letters. Foiule v. Fiennan (9 Yes., 351) shows that 
specific performance has even been given of letters which were not intended at 
the time to be a complete final agreement 

Kennedy v Lee (3 Mer., 441) shows that all that is required to make a 
contract is that the amount afid nature of the consideration to be paid and 
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received should be ascertained, together with a leasonable^'desciiption of the 
subject-matter of the dbntract In fact, that the parties should be at one — and 
when once at one, nothing can vary or alter such a contract. 

Thomas v Dering (1 Keen, 729) establishes that, although there may be no 
intention at the time of making a contract, of making a complete contract, yet 
the Courts will enforce it 

The Proprietors of the English and Phreigu Credit Go. v Arduin (L E., 
5 Eng. and Ir. Ap., 80) is an authority to show that the defendants are 
precluded from saying the letters are not a pioper contract, we having 
understood their letter to be an unconditional acceptance 

Hussey v Hornc-Paync (L R , 4 Ap Gas , 811) , Roddy v. Fitzgerald 
[6 H. of L Cas , 823 (876) j , Sanderson v The Cockerynonth and Workington 
Railioay Co (11 Beav , 497) were also cited 

Mr, Bonnerjec foi the Respondents cited Williams v Briscoe (Jj. R, 
22 Ch. D., 441) and Etimmens v. Robins (3 de G J. and S , 88). 

Judgments of the Court were delivered by G ARTH, C.J , and CUNNINGHAM, J . 

Garth, C.J. — This suit is brought to enforce the specific performance of a 
contract for the purchase of a house. 

The lowei Court held that the alleged contract was not proved and 
dismissed the suit 

[593] The plaintih has aijjjealed to this Court, and he has relied in support 
of his case upon two letters, which passed on the 8rd of September 1882, as 
well as upon the conduct of the parties, and a conveisation which occurred on 
the afternoon of the same day after the letteis were exchanged. 

The negotiation, it seems, was bi ought about by a house- brokei named 
Hurro Chunder Ghoso, who knew that the defendant was on the look-oufc for 
a house in the particular localitv, and proposed to him to buy this one. After 
looking over a poition ol the house, and hearing Huiio Chunder’s description 
of it, the defendant, at Hurro Chiinder’s suggestion, wrote the following letter 
to the plaintiff's in his wife’s name - - 

To Sreejoot Riiboo KOYLASH CHUNDER DOSS, and Sreejool LUboo OIRINDRANATH 
Doss, Moliasboyb. 

The value of >oiir houbc, No 10, Rutton Mibti) ’b Lane, in Patuldaiigah, haa been fixed 
through Sreejoot Hurro Chundci Ghobe, broker, at Rs ld,l‘25 , agreeing to that value 1 
write this letter. Please conic over to the house of the attorney, Baboo Mooraly Dhur Son, 
Mohassoy, this da> between 3 and 4 o’clock m the iiftcrnoon with the title-deeds of the 
house, and receive the earnest 

Thoic shall be no doing otherwise Finis 1*289, 19th Bhadio 

Srcc RUNGINEK DOSSEE, now residing in the hou.sc No. 49, Jhaniapukcr. 

By the pen of Srcc KlSORY :\IOHUN GHOSE. 

Upon receiving this letter fi'om Hurro Cliundor, the plaintiffs tlirougli 
their manager wrote the following letter to the defendant’s wife . — 

To Sreemuttv RUNOINEE DOSSEE, Mohassoy 

You having agreed to purchase our hous>e. No 10, Rutton Misti> '-s Lane, in Aieooly, 
for Rs. 13,125, have sent a letter this day through Srcoioot Hurro Chunder GfiohC, broker, 
and we arc agreeable to it, and between 3 and I o’clock ui the afternoon this day wc will be 
present at the house of your attorney, Baboo Mooraly Dhur Sen, IMohasso^ , and receive the 
earnest. Finis. 1289, 19th Bhadro 

Sree KOYLABH CHUNDER DOSS 
and 

Sree GIBINDBO NATH DOSS. 
fey the pen of Sree MOHIKDRO KATH MOOMBOH. • 
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The plaintiffs contend that these letters constituted, and were intended to 
constitute, a pitcca or binding agreement The defendant, on the other hand, 
contends that they were only intended as commencing the negotiation, which 
was to have been [ 594 ] completed by the payment of the earnest -money, and 
the execution of a regular hy^ia contract. 

At the trial, however, no evidence was given on behalf of the defendants. 
The learned Judge decided against the plaintiffs on their own showing , and I 
think that he was right 

It seems to me that the real question is, wliethcr the two letters, which 
were exchanged on the 3rd of September, do, in fact, constitute a complete and 
binding agreement 

For the purpose of deterinming tins question, we must gather the intention 
of the parties from the letteis themselves, and not fiom what was said oi 
intended before the letters were exchanged 

In consequence of some doubt being suggested during the argument, as to 
whether tho letters had been correctly translated, we sent tor one of the Court 
interpreters, and asked him to translate them m open Court. His translation 
agreed substantially with that which liad been pieviouslv furnished, and by 
the aid of it the construction which 1 put upon the defendant’s letter is this . 

“ As the value of your house has been fixed by Hurro Chunder, the broker, 
at Rs. 13,125, and as I agree to that value, I write this letter to lequost that 
you will come to the house of my attorney, Mooraly Dhur Sen, between 3 and 
4 o’clock to-day, bringing with you the title-deeds of your house, and receive 
the earnest-monev If you will not fail me in this, T will not fail you ” 

Tho letter in ansvver appeals to moan this 

\s you have agreed to pui chase in> house loi 13,125, and have 
sent me your letter to that effect, we agree to vour pioj^osal, and will be at 
the house ol youi attorney to-day between 3 and 4 o’clock, and receive the 
earnest -money ’’ 

Mr Allen has contended that the first portion of the defendant’s letter is 
an absolute pioposal bv him to buy the house for the sum named, indepen- 
dently of all othei considerations , and that the remainder of the letter foims 
no part ol the piopusal, but merely suggests the time, place and manner m 
which the proposal is to be can led out 

If this were really so, I should quite agree with Mr. Allen that [ 593 ] 
the case would come within the principle of Hossitei v Miller (L. R , 3 Ap. 
Cas., 1124) and the other authorities to which he has very jiroperly called oui 
attention But 1 cannot take tJiat view of the letter It contains, as it seems 
to me, no absolute proposal oi imdei taking to purchase tlie liouse , what had 
been done at that time, with the aid of the bi’oker, was merely to ascertain the 
proper price , and all that the defendant meant to say was “ so far as price is 
concerned, 1 am quite content witli that which my brokei has fixed- - and if 
you are also content, I beg you will come to my attorney’s office wdth your 
title-deeds , when we arrange matters, you shall receive the earnest-money.” 

His intention, as it seems to iiio, was that tlie matter should be finally 
settled at the attorney’s office , and two very important matters were left for 
that occasion — namely, the inspection of the title-deeds, and the amount 
and payment of the earnest- money. It was very proper that the defendant 
should not commit himself to any binding contract, till he knew something. a,t 
an.y rate, of the nature of the plaintiff’s title, and as regards the earnest -money, 


414 



TARTNRV CHURN STNGHEE &C. [l(iS4] LL.R. 10 Cal. 596 

it must be observed that both parties treat that as an element in the bargain. 
How then could the contract be said to be complete and binding, until the 
amount of the earnest-money had been ascertained 

In point of fact, no meeting took place at the attorney’s office, because 
the attorney was not there, and the defendant refused to consult any 
other attorney , but suppose the meeting had taken place, and parties had been 
unable to agree as to the amount of the earnost-monev, liow could it possibly 
liave been said that they had arrived at any binding agreement. 

Mr. Allen triad liard to escape from this difficulty in one of three ways 

Ls^. — By the argument, winch 1 have already mentioned, tliat the payment 
of the earnest- money did not affect the contract itself, but only the way in 
which it was to be carried out 

But it seems to me that both parties treated it as an element in the 
contract, and if so, the conti’act could not he comjdote until the amount of the 
earnest- money was ascertained 

[596] 2nd I If — He argued tliat the Court could ascertain tlie amount of the 
earnest-money, as it has asceitained m several cases the price of the property 
sold. 

But the amount to he paid for earnost-nioney must, from its very nature, 
be a matter of agreement between the parties , it cannot be ascertained by the 
Court, for the best of reasons, because it is paid not on the completion but on 
the making of the contract , or at any rate at some time before the completion 

^rdly — Then lastly, Mr Mien argued, that assuming the earnest-money 
to have been an element in the contract, his clients were content to waive it. 
But no notice of any waiver appears to have been given , and oven if it had 
been, the defendant had by that time repudiated the contract If the contract 
was incomplete and not binding on the 3td of September, nothing that *was 
afterwards done by the plaintiff's could have made their ])osition any better. 

I am satisfied, on the whole, that looking to the letter itself, the defendant 
never made oi intended to make any absolute proposal to purchase the property. 
1 think he never intended to bind himself to anything, till his attorney knew 
something of the plaintiff’s title, and the amount of the earnest-money had 
been ascertained. 

As soon as these additional matters had been adjusted, the earnest-money 
would have been paid and a byna contract prepared. That is undoubtedly the 
usual course in native transactions of this kind , and it seems to me that what 
was said by the plaintiffs’ manager in giving his evidence strongly confirms 
that view 

Then lastly, Mr Allen contended that what was said by the defendant 
when the parties met afterwards at Baboo Mooraly Dhur Son’s office was 
sufficient to constitute a binding contract , according to the plaintiffs’ manager’s 
evidence, the defendant said “ By the letter vou have given me, you have 
bound yourself to sell the property to me, and bv the letter I have given you, 
I have bound myself to take the property ” 

Even assuming this to be true, I think it makes the palintiffs’ case no 
better. It was no new promise, but only a reference to [397] the letters 
which had passed; and I don’t think it would justify us in putting a different 
construction upon the letters, than that which they bear upon the face of them. 
Besides which, as the amount of earnest-money was not then fixed, the words 
said to have been used by the defendant would not relieve the plaintiffs from 
that difficulty. 
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But even if I were disposed to take a different view of tiie evidence of the 
plaintiffs’ manager, I think we should clearly be bound, before deciding in the 
^ plaintiffs' favour, to give the defendant an opportunity of contradicting this 
statement, and going generally into his case. 

The learned Judge, as we understand, dismissed the suit upon the plaintiffs' 
own evidence, and without calling upon the defendant to go into his case. As 
it IS, 1 agree with the Court below and think the appeal should be dismissed 
with costs on scale 2. 

Cunningham, J. — 1 also tliink that the original Court was right. The 
main argument in the appeal w'as that as the parties to the contract, the 
subject-matter and the price were all ascertained, there was a binding agree- 
ment from which neither party was at liberty to recede. This rule, however, 
cannot be applied without qualification to the present case. The cases to 
which reference has been made — liidqway v. Wharton (6 H. L , 238) , Bosstter 
V. Miller (L R., 3 Ap Cas , 1124) , BoinieweAlw Jenlnu (h. R., 8 Cli D., 70) ; 
Crossly v. May cock {\j R , 18 Rq , 180), Chi unlock v. Marchioness of Ely (4 de 
G. J (t S , 638)- -in my opinion, establish the rule tliat, if the material ingre- 
dients of the agreement Oiio ascertained, and if there be a distinct offer on one 
side, and a distinct acceptance on the other, a contract arises, notwithstanding 
that the parties may have recorded their intention that it shall be put into a 
more formal shape by a solicitor. But, on the other hand, if on the true con- 
struction of the correspondence and evidence it appears to have been the inten- 
tion of the parties that they are not to be hound till the agreement has been 
put into a formal shape and appro\ed by them, then the parties ought not to 
be bound till that formal document has been executed In the present instance 
I think that the proper construction [5983 to be put on the letters is that 
the defendant did intimate his intention not to be bound till the deeds had 
been produced at his attorney’s and with his attorney's approval the byna-putro 
executed, and the byna or earnest -money paid 

I concur on the ground on which the original Court held this to be the 
right construction, and especially on the fact that neither of the letters was 


written by the contracting parties, and that the request in the defendant’s 
letter to the plaintiffs to come over to the house of Mooraly Dhur with the 
title-deeds was not agreed to in the plaintiffs’ letter, nor was in fact complied 
with. I concur' accordingly in thinking that the original Court was right in 


dismissing the appeal. 

Attorney for Plaintiffs G. C. Dhur 


Appeal dismissed. 


Attorney for Defendants Mooraly Dhur Sen 


NOTES 

[ CONTRACT— WHEN CONCLUDED— 

See the Notes of Messrs. Pollock and Mulla to sec 7 of the Indian Contract Act, 1872, 3rd 
Edn. at pp 44, 45 

Upon the conditions in this case ah to inspection of*title deeds, and the payment of purchase- 
money, they observe as follows — “ It looks as if theie had been some misapprehension here. 
In English practice, at any rate, a contract for purchase of land is not suspended until the 
title has been shown ; there is a complete contract as soon as all the terms — including 
special conditions, if an>, as to title — have been agreed upon, subject to the purchaser’s rights 
to rescind, or to compensation, if a title is not shown according to the contract, and often 
by agreement, lo the vendor’s right to rescind if he cannot remove any objection. It looks 
very much as if some well-known customarj proportion of earnest-money was really intended 
by the parties, but apparently there was no proof of this ” ] 
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The i^dth March, 188T. 

Present 

Mr. Justice Pkinsep and Mr. Justice O’Kinealy. 


Omrao Mirisa Plain titJ 

ve/sus 

M. Jonob Defendant.' 

Mahomedan law — WatjJ — Endoioviciil — Valuation oj suit — Removal 
of trustee — Court-fees Act, Act VI J oj 1870, s 7, cL (3), and 
sub-clause (f) , and clauses 3 and 6 of art. 1 7, schedule II 

Iji a taUit for the removal of the defeiiclant from the management of certain trust funds 
on the ground of misconduct, the plaintill stamped his jilaint with a Court-fee shimp of 
Rs. 10, and valued the suit at Rs 7,000 “ for the purpose of jurisdiction ” 

Held, that the Rs. 7,000 must be taken, under the circumstances, to be the plaintill’s 
interest in the subject-mattei of the suit, and that the Court-fee must be estimated upon 
that sum. 

Delroos Banoo Begum v Ashgur Ah Khan (15 B. L R , 107) lollowcd 

The question which arose in this case was as to the jiroper Court-leo payable 
on the institution of the suit The plaint stated as follows : — “ The value of 
the waqj which the plainfcifl seeks in this suit cannot be ascertained by any 
money value. Consequently, this suit is brought on payment of a Couit-fee 
of Es. 10 , and this suit is appioximately valued at the sum of Rs 7,000 lor 
the purposes pi jurisdiction ” The iacts of the case and the argument made 
use of on both sides are fully set forth m the judgment appealed fiom, which 
is as follows — 

“ Eliza Jones, deceased, the widow of the late Nawab Maharujuddawla of 
the Oudh family, by hei last will and testament, dated the i4th November 
1852, made over Government securities to the value ol fave iacs of rupees to 
her brother and two sisters or their last survivor, on condition that they should 
never dispose of them , that the mteiest on three lacs of rupees should be 
expended on the necessary expenses connected with hoi lomb and the tomb of 
her husband, and that with the interest of two lacs of ru])ees tliey should enable 
pilgrims to go to Mecca, etc., and that alter the death ot her lieirs, the Govern- 
ment should carry out the above trusts. 

“ The defendant is the last surviving sister of the said testatrix and has 
been managing the trust for some time The plaintiff, as one of the near- [ 600 ] est 
relations and next heir of the testatrix, charges the defendant wath waste 
and misconduct of omission, commission and misappropriation of the said sum 
of money, and asks for the following relief m this suit, namely — 

“ {ka) To enquire how the defendant has been using and spending the said 
Government securities ot five lacs of rupees or the interest thereon. 

“ (kha) If on such enquiry it be found that she is not performing the reli- 
gious duties with the said interest as required or according to the injunctions 

* Appeal from Original Dcciee No. of 1882, dgaiiist the decree of Baboo Nafiir 
Ghunder Bhutto, Rai Bahadur, First Subordinate Judge ot 2i-Pciguuiiahb, dated 12th of 
August 18S2. 


in 
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contained in that will, then to appoint another propei person (in her stead), or 
to make over the said Government securities to the Government, so that the 
religious duties intended by the testatrix may be fulfilled. 

“ {ga) To compel the defendant to make good any portion of the said sum, 
or the Government securities that will be found to have been misappropriated 
liy the defendant, and to make over the same either to the person appointed by 
the Court or to the Government, as the case may be. 

“ igha) To prepare a scheme, if necessarv, to give full effect to the provisions 
of the said will 

“ {qua) To order the defendant to ])ay tiie jdaintiff all the costs of this suit 

“ (c/ia) And to pass such ]List and proper order as may be required by the 
ciicumstances of the case, so that the intentions of the testatrix as regards the 
leligious duties may be pioperly carried out. 

“ The plaintiff values such a suit at Es 7,000 only, and afiixed a Court-fee 
of Rs. 10 only on the plaint That valuation is clearly for purposes of luris- 
diction, and has nothing to do with the amount of Court-tees to be levied The 
defendant, amongst other obiections, urges that the will has been under-valued, 
and that the pro])er Gouit-fee ->tainp has not been afiixed on the plaint It 
IS evident that this point must he settled before any other question can be 
gone into 

“ After lieaiing counsel on both sides, 1 am of opinion that the case does 
not fall within the sub-ai tides III and VT, article 17, schedule II of the Court- 
fees ’ Act. At veiy first sight it is apparent that sul)-article III does not apply, 
for no declaration whatever, such as a declaration of the validity or invalidity 
of the will oi any of its piovisions oi even interpietation of any of its piovi- 
bions, IS prayed for. It may be that the case may require interpretation of some 
of tUe proyisions of the will ioi the purpose of seeing whetlier any of the prayers 
can be granted , but that is not what is “ xnayed foi " Besides, if in suits of 
this kind any consequential lelief is conceivable, such relief is expressly and 
directly prayed tor in prayers {kha) and (qa) in which the iilaintilf seeks foi the 
removal of the defendant from the office oi manager, trustee oi ymUioalt, and 
appointment of another m her stead, oi lor the transfei ol the icaqt or trust pio 
party to the hands ol the Government, and the realization from the defendant of 
any sum found to [ 601 ] have been misappropriated by hei. As regards the 
provision of suh-aiticle VI, the subject-matter in this suit is not such that its 
“money value” cannot possibly be estimated The whole sum of five lacs 
ol jupees, togethei vMth interest wliicli has acciued tlicreon, is the subject- 
matter of this suit, foi under prayei (kha) it is asked that the whole of that 
amount may be transforied to anotliei person oi to Government Again, in 
prayer (ka) an ac»..ounL of the oiigiiial sum and receipts and disbursements 
of the inteiest is sought for Now. for accounts there is an express 
provision in sub-clause (/), clause I\, s 7 of the Court- fees ’ Act Suo-article 
VI of article 17 in sched II of the Act does not apply to the suit at all, 
because for its aiqilication two conditions aie necessary, namely (l) the 
imjiossibilitv of estimation of the moiic\ value of the subject-matter, (2) a 
want ol a provision expressly applicable to the case. But there is a provision 
elsewhere directly aijplicable to cases of accounts, etc., and hence sub-article VI 
does not ajjph . 

“ So fai as the taking of accounts is concerned, the plaintiff had un- 
doubtedly the right to exercise his own discretion in valuing the relief sought for 
under the last two paragraphs of clause TV of s. 7 But under the last paragraph, 
the Court has \et power to see whether such discretion or option has been 
properly exorcic-cd or not under s 5-1 of the present Procedure Code, which 



JONES [ 1884 ] 


I.L.R. 10 Cal. 602 


corresponds to s. 31 of Act VIII of 1859 therein referred to. Section 3 of the 
present Code makes s. 54 applicable. If this were, however, a suit for accounts 
only, I might take Rs. 7,000 as the value of the relief, though that value has 
been given for purposes of ;iurisdiction only, and that too apparently under no 
principle whatever. 

But it appears to me that this is a suit for * moveable property other 
than money, where the subject-matter has a market value’ within the moaning 
of clause III, s. 7 , for Government securities indisputably come under that 
category, and their ti-ansfer to other hands is expressly sought for in pi'avei {kha) 
It IS said that so lar as the plaintiff is concerned, the subject-matter of the 
suit has no value at all, loi he has no interest tlierein, nor does Jie claim any 
interest of his own That mav be the case , but il lie has any riglit to bring 
such a suit, he stands in the same position as one who sues in his own right 
and foi his own private benefit or in some rejiresentative character, such as 
tlie guardian of a minor, so far as Court-fees are concerned The law does not 
sa\ that the relief must be a personal relief to the plaintiff. 

1 liold therefore tliat inasmuch as the Court 
may have to ordei that the whole amount of Government securities worth 
Ks. 5,00,000 be taken away from tlio defendant and made over eithei to the 
jilaintiff or some one else or to the Government according to the case and the 
prayers in this plaint, this is a suit “ loi moveable property other than money 
vVhen the subject-mattei has a inaiketahle value.” This suit must he valued at 
Rs. 5,00,000, [ 602 ] and stamp-fees paid according to tliat value The pra>ei 
for accounts is merged m the geneial prayer for the whole of the subject-matter 
Plaintiff to value the suit and pay the Couit-fees <iccordingl> m the course of 
two months ” 

Before the expiration of the time allow^ed h\ tlie Subordinate Judge for 
payment of the additional fee, tlie plamtitt obtained a rule in the High Court 
under s. 622 of the Code of Civil Procoduie, calling on the defendant to sliow 
cause why the order of the Subordinate Judge should not be quashed , but on 
the 13th of July 1882 this rule was discharged on tlie ground that the pioper 
course for tlie plaintiff to adopt was to vyait until Ins jJaint should he i ejected 
by the Subordinate Judge undei s 54, cl (a) of the Code of Civil Piocedure 
On the 12th of August 1882 the plaint was rejected, and thereupon tlie plaintiff 
preferred this appeal on the following grounds — 

(l) That the Court below ought to have held that the plaint falls within 
clause 3 or clause 6 of art 17' of schedule 11 of the Court-fees’ Act, and was 
therefore properly stamped , (2) that the Court below has misconceived tlie 
true nature of the suit, and has erred m supposing that the inquiries which the 
plaint asks for in any way alter tlie character ot the same , (3) that the Court 
below ought to have held that this w^as only a declaratory suit, where no 
consequential relief was asked for , (4) that the Court below’ has erroneously 
supposed that the suit asks foi the appointment of your petitioner as trustee , 

♦[Art 17, cl 6 — 

Number. l^roper fees 

Plaint or memorandum of appeal m each of 

the following suits — 

* ♦ ♦ * 

6. Every other suit where it is not possiblel Ten rupees ] 

to estimate at a money value the subject- j 
matter in dispute, and which is ne t otherwise 
provided for hy this Act. 
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(5) that the Court below is wrong to hold that the sub-ciause (/) of s. 7" of the 
Court-fees' Act is applicable to any portion of the suit , (6) that the 
Subordinate Judge has erred in holding that the suit falls within cl. 3, s. 7l of the 
Court-fees' Act, and that the plaint should have been stamped with Court-fee 
payable for Es 5,00,000. 

Baboo Cfiimder Madhuh Gho^c and Baboo Komnasmdhu Mooherp for the 
Appellant 

Mr TIill and Munshi Scravd fslam for the Eespondent. 

The following Judgments weie delivered 

Prinsep, J.--Tlie mattei laised in this appeal lelates to the assessment 
of Court-fees on the plaint The suit, as we under-[603] stand it, is a suit for 
removal of the defendant from the management of certain trust funds on proof 
of his misconduct. The Subordinate Judge has held that the Court-fees pay- 
able should be assessed on the value of the trust property -that being, in his 
opinion, the subject-matter of the suit 

It appears to us that the subiect-matter in this suit is not the corpus of 
the trust property, hut the right to retain the control over it. Under such 
circumstances, the suit would ordinarily fall within sch. II, art. 17, cl. 6 of 
the Court-fees’ Act But in tlie present matter we have the fact that the 
plaintiff has valued the subject-matter of suit for the purposes of jurisdiction, 
as he states, at Es. 7,000 We regard this value as not being merely for the 
purposes of jurisdiction, but also as affording a basis for the assessment of 
Court-fees We accept the jirinciple laid down in the case of Delroos Baiwo 
Begum v A^ihgw Ah Khan (15 B L E , 157) 

But the circumstances of that case are very different from those of the 
case now before us, so far as w^e can gather the facts from the papers printed 
in tke paper- hook In the of Delroos Banco Begum y . Ashqm Ah Khan 
(15 B L E , 157), it would seem that the mntwah was in receipt of certain 
emoluments derived from a specific share of the income of the ?mg/ property , 
whereas it is not stated in the case before us that the manager is in receipt 
of any such emolument Taking, however, the sum*bf Es 7,000, stated in the 
plaint, we think that the Court-fees should be assessed at least on that amount. 
The case will be returned to the Court of the Subordinate Judge who will 
proceed with the trial, provided that the plaintiff* deposits the proper amount of 
Court-fees within fourteen days from this date 

O’Kinealy, J. — I concur in the decision a-rived at by my learned brothei, 
for I think the case falls within the jirinciple laid down m the case of Delroos 
Banco Beqnm y Ashgw Alt A7iaw fl5 B L E., 157) At page 187 of the 
report m delivering the judgment of the Court, GTjOVER, J., said “ The 
])lain tiffs ask for distinct and important consequential relief , they ask not only 
that the defendant may be declared to have wasted the endowment and thereby 
to have hetiaved hei trust, but also that she may be [604] turned out of her 
muiwahsinp, and they, the plaintiffs, he appointed in her room. The plaintiffs say 

Coiiiput.ition,of fees pay- *[ Sec 7 — The amount of Uh; payable under this Act in the 

able lu certain suits. suits next hereinafter mentioned shall be computed a.s follows . — 

• . . * • 

(f) —For accounts -accord mg to the amount at which 
For accounts the relief sought is valued m the plaint or memorandum 

of appeal. 

In all such 'uit.s the plaintiff shall state the amount at which he values the relief sought, 
and the provisions of the Code of Civil Procedure, section ihirt>-one, shall apply as if, for the 
word ‘claim,* the words ' relief sought’ were substituted.] 

For other moveahic pro- f [Set. 7 cl (3) — In suits for moveable property other than 
perty having a market- money, where the subject-matter has a market-value — according 
value. ^ to such value at the date of presenting the plaint.] 
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that what they claim does not admit of being properly estimated by a money - 
value , but this IS not so. Under the tanliainajna the mutwahs were to receive 
produce of the estate, a very considerable sum, and the 
plaintiiis claim to this share as an appurtenance to the office of viutwali was 
easily to be estimated in money. I am of opinion that the plaint ought to have 
been engrossed on a stamp of proper value.'’ J3y this I understand the Court 
was of opinion that the suit should be valued according to the interest of the 
plaintiff in the subject-matter of the suit, and in this case the plaintiff has 
valued it at Rs 7,000. 

Appeal all mood 


NOTES 

[COURT FEES ACT 1870— REMOVAL OF TRUSTEE- 

In 19 All , GO , 104 it was held that art 17 (G) wa^ applicable , s£?f also 1\ All , ‘200 
Sfe the criticism of Mr Jaqannatha Jt/ei upon this case in his Court Fees Act (1904,, 
pp. 213—215 ] 


[ 10 Cal. 604 ] 

CRIMINAL REFERENCE 


The 24th March, 1884 
Present 

Mr. Justice Tottenham and Mr. Justice Norris 


Queen -Empress 
ve'is?n 

Batesar Mandal,^ 


False statement before a Registrar — Prosecution under the Registration 
Act {III of 1877), s. 82, cl (a) and. s 83 — ss. 72 and 73. 

Where the accused was tried for intentionally making a faKe statement in the course of 
certain proceedings taken before a Registrar Held, that even assuming that such proceed- 
ingR were taken under s 72 of the Registration Act, and not as they should have been under 
s. 73, the appearance of the accused before the Registrar and his taking no objection to the 
form of the proceedings will cure the irregulaiity foi the purposes of a criminal trial under 
the provisions of the Registration Act Nor under similai circum'^tances will the want ot 
verification of a petition cf appeal on the part of the applicant, as provided b\ s 73 of the Act, 
oust the jurisdiction of the Criminal Couit 

Reg. V James Beriy [ 28 L. J (M C ) 86 , 8 Cox C C , 121 ) , The Queen v Thoman Fletchei 
(L R , 1 C. C R , 320) , Turner v. Postmaster-General (5 B and S , 750) , The Queens Hughes 
(L R., 4 Q.B D., C14 ; 14 Cox C C., 285), TheQaeen v Smith (L R , 1 C C. R 110 , 11 Cox 
C. C., 10) followed 

[608] Held, also, that except as directed by s 82 of Act III of 1877, the Magistrate has 
no authority on his own mere motion to frame a charge against the accused in consequence 
of evidence, given in the course of the trial bv the Registering Officer, in respect of certain 
statements made before him during registration proceedings 

In this case one Batesar Mandal was alleged to have executed a kabiihal 
in favour of the Maharajah of Durbhanga, and his presence or testimony being 

* Criminal Reference No 17, and lett^erNo. 29, from F Cowley, Esq , Sessions Judge of 
Purneah, dated the 25th February 1884 
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necessary for the registration of the document, he was summoned before the 
Sub-Registrar, and, after having been duly affirmed, denied having signed the 
kabuhat, registration of which was accordingly refused. In due course the 
manager of the Maharajah presented a petition to the Registrar purporting to 
be an appeal, with the following declaration at foot . “ I do declare that what 
is set forth in this petition is true and correct to the best of my knowledge and 
belief. — [S'fqned) Abdul Wahid, Mukhtar.” After the petition had been filed, it 
was marginally marked in the Registration Office, “ Appeal No. 15 of 1883.” 
The Registrar, after the nocessarv inquiries and the examination of Batesar 
Mandal and others, gave this decision “ J have not the slightest doubt that 
the witnesses of the respondent and the respondent iiimself Jiave deliberately 
given false evidence in tlie case The appeal is decreed and the kabutiat is 
directed to be registered Batesar Mandal is directed to give security for his 
appearance on the 10th instant before the Magistrate to whom he and his six 
witnesses are made over with a coiiv of the judgment.’ Pursuant to this order 
the accused afterwards appeared liefore the Joint Magistrate In the course of 
the investigation by the Joint Magistrate into the alleged false statement_made 
before the Registrar, the Sub Registrar was examined as a witness, and in 
consequence of his evidence t'le Magistrate on his own motion further charged 
the accused with having made a false statement before the Sub-Registrar. 
When tlie case was ripe foi judgment a jietition was presented to the Sessions 
Judge, praying him to send foi ihe locoid and refer the case to the High Court. 
The Sessions Judge referred the case to the High Court. Mr. Gasper for the 
accused contended (1) tliat, as legards the cliarge, the wdiole proceeding.s 
before the Registrar were coram non judice, inasmuch as they were taken by 
way of [606] appeal and not as they should have been under s. 72 ot Act HI 
of 1877 , (2) that inasmuch as tiie apjdication made to the Registrar had not 
beeiT verified m manner requned by law for the verification ol plaints, the 
whole proceedings before that officer were null and void , (3) that as regards 
the charge of giving false evidence before the Sub-Registrar, inasmuch as 
there was no sanction whatever for the prosecution, the Joint Magistrate had 
no authority to frame a charge against the accused. 

The Judgment of the Couit (Tottenham and Nohris, JJ.) so far as it is 
material for the purpose of this report, ran as follows — 

With regard to the first point we were, during the argument, inclined to 
think that Mr. Gaspn ’s contention was well founded , but upon consideration 
and on examination of the authorities we are ol opinion that it cannot be 
sustained For the purpose of this case we assume that the proceedings 
before the Regiativi were taken under s. 72 of the Act and not as they should 
have been under s. 73 , and that what the Registrai heard was an appeal and 
not an application Now, no doubt, the accused, when he appeared before the 
Registrar, might have pointed out this irregularity, and might have asked the 
Registrar to make no order or to dismiss the appeal , but he appeared, made no 
objection to the form of the proceedings, and must be held to have waived the 
irregularity. Under these circumstances we are of opinion that upon the 
authority of Beg v. Barry [28 L J. (M C ) 86 , 8 Cox C. C., 121] , Queen v, 
Fletcher (L. R., ICC. R., 320), Turnei v. Postmaster-General (5 B. and S., 756) , 
Queen v. Hu^jhes (L. R., 4 Q. B D., 614 , 14 “Cox C. C., 285), the accused 
may properly be charged with giving false evidence at the enquiry before the 
Registrar. We are also of opinion that the accused waived any irregularity in 
the verification of the petition of appeal treating that document as an applica- 
tion under s, 73, and that the second contention by Mr. Gasper fails. See the 
cases above cited and Queen v Smith (L. H , 1 C. C. R , 110 . 11 Cox C, C., 10). 
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As to the third point raised, we aie of opinion that the Joint Magistrate 
had no authority to frame the second charge The [607] prosecution for the 
offence of giving false evidence before the Sub-Registrar was neither 
commenced by him, or by any of the officers mentioned in s 83, nor was it 
sanctioned by any or either of thorn These being oui views on the case the 
Magistrate will proceed to dispose of the first chaigo against the accused as he 
may think proper, having regard to the evidence before him, of the sufficiency 
of which we offer no opinion The proceedings on the second charge must be 
set aside. 

AdditfonaJ chaiga quashed 


[10 Cal. 607] 

APPELLATE GIVJL 


The 17th Apiil, IbHl 

PHIiSENT 

Mu JiTSTiCK McDonelu anp Mu Jusi’in: Field 

Kh adorn Ah Plaintiff 

versus 

Taiimunnissa and othcis Defendants ‘ 

llcstitiitum of coiijnqaL nqhts — lieqisiiaUon of Mahoniedan mannujes — Beuqal 
Act 1 of 1^76, s 6', srh A— Copy oj enUq ni )eqistc} — Evidence. 

A liu^bdiid and witc, Mahonicdans, legistcicd then mariiagc under Dengal Act lof^STh, 
setting out in the foini piesciibod in scdicdulc \ tu the Act, as “ a '.pucial condition ” that 
the wife under certain ciicumstanccs theicin set out might divorce her husband 

These circumstances occuired , and the. wife div'orced her husband Held, in a suit by 
the husband foi restoration of his conjugal lights, that the “ special condition ” was a matter 
which, undci the provisions of the Act it was the dutv of the TMahonicdan Registiar to cntei 
in the register, and that therefore a copy of the cntiv in the logistcr was legal evidence of 
the facts therein contained 

This wab a suit brought by one Kliadem Ah against TajimunniSba, his wife, 
lor lestitution of conjugal iiglitb. Tlie wife’s fathoi , defendant No. her lirutlier 
defendant No. 3, and some other lelativcs were albo made defendants 

The plaintiff alleged that his wile’s father and biother took his wife to 
their house promising to send lier back m 15 days, but that they failed to do 
so Defendants Nos 2 and 3 contended that the plaintiff had maltreated his 
wife and had driven her away, and [ 608 ] that she, therefore, divorced him as 
she was entitled to do under “a special condition” of the register of hei 
marriage, drawn up in compliance witli schedule A of Bengal Act 1 of 1876, 
which set out in ait 14 that the wife might divorce the husband if he 
maltreated lier, or took away her ornaments A cop> of this register was put 
in evidence. 

Defendant No. 1, the wile, alleged that a quarrel having arisen between 
her and the plaintiff’s mother (witli whom she never agreed), plaintiff had 

* Appeal fiom Appellate Decree No 1936 of 1882, ag.uiibt the decree of Baboo Kristo 
Mohuu Mukerji, First Subordinate Judge of Chittagong, dated the 24th of June 1882, revert,- 
ing the decree of Baboo Pooriia Chuuder Roy, Muubiff of Dakhiuputtiah, dated 27th of 
Decexiibor 1860. 
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assaulted and maltreated her, and that she had therefore divorced him and had 
gone to live with her relatives. 

The Munsiff found that the defendants had failed to prove any quarrelling 
in the husband’s house, and that their witnesses gave such unreliable evidence 
as to the assault and as to any divorce having taken place , whilst, on the other 
hand, he found that the defendants had taken the wife away from her husband , 
he therefore gave a decree in favour of the plaintiff. 

The defendant No. 1 appealed to the Subordinate Judge, who himself 
examined the plaintiff* and defendant No 1, and on the evidence of defendant 
No. 1 he found that she had been cruelly maltreated by her husband, and held 
that under the special conditions above referred to she had rightfully divorced 
him ; he, therefore, reversed the decree of the Munsih The plaintiff appealed to 
the High Court. 

Munshi Serajul Islam, for the x\ppellants, contended that the recital in 
the register of the Marriage Registrar ought not to have been used in evidence, 
as the register had not been duly proved , and that it could not be used as 
evidence that the parties had agreed that the wife should be at liberty under 
certain circumstances to divorce hei husband. 

Baboo Aukhil Gkiinder Sen for the Respondent. 

Judgment of the High Couit was delivered by 

Field, J . — The only point upon which we need make any observation in 
this case is the contention that a copy of a register kept under the provisions 
of Bengal Act I of 1876, was not admissible in evidence to prove that the 
parties had agreed that the wife would, under certain circumstances, 
have the right to divorce her husband. Section 6 of tlie Act directs that every 
[6093 Mahomedan Registrar shall keep certain books, and amongst them Book I, 
which is a register ol marriages in the form “ A ” contained m the schedule 
annexed to the Act, Now, the 14th clause of form ‘ A ” is “ Special condi- 
tions, if any ” It is clear, therefore, that the special condition relied upon in 
this case was a mattei which, under the provisions of the Act, it was the duty 
of the Mahomedan Registrai to enter in the legistcr ke]ib in accordance with 
the directions of the Aco 

This being so, we think that the copy of tlie entry in the register was legal 
evidence. 

We have heard the learned vakil oiiothc other points laisod in the case, 
and we do not think there is any giound ujion which we can interfere. 

The appeal is dismissed vrith cost^. 

Appeal dismissed. 


NOTES. 

fin (189‘2) 10 Odl , 680 10 I A., 157 which w.is ti suit for dower 'settled on a MahO' 

niodan lady at the time of her marriage, the l^rivv Council held the register of marriages 
■ admissible and relevant evidence (as regards the amuiiiit of dower) within the meaning of 
the 82nd sefluon of the Indian Evidence Act of 1872, as haumtf been made 6/y tlie Mujhtahicl 
in tlw discharge of his professional duty* This particular register (referring to the register 
admitted in the suit) appears to have been kept since the annexatiou of the province, and 
all marriages arc recorded in it ; it contains columns for the names and descriptions of the 
parties, the names of the vakils of the bride and bridegroom re.spoctivcly, and the amount 
of the dower, together \Mtb the date of the marriage. ’J 
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[ 10 Cal. 609 ] 

APPELLATE CIVIL 

The 24th April, lfiH4 
Present . 

Mr Justice Wilson and Mr Justice Tottenham 


Nursing Narain Singh and another Defendants 

versus 

Roghoobur Singh . .. Plaintiff 

Execution sale — Money ilexiec —MorUjagr deciee — Natter-— 0 tin ( Proccdute Code 

(Act XIV of 1HH2), s 2H7 

A creditor obtained two dcMTCes against In*- debtor, one being ii nioitgage decree to enforce 
his lien on certain property, and the othoi a simple inon(‘\ d(‘Ciee In (*xecution of the second 
decree the p^opert^ ovei which the jngdnient-croditoi had a lien w^is sold and was purchased 
by a third person Subsequently, in execution of the first decree, rit the instance of the 
judgment-creditor, this same propert)- was advertised lor sale, but on the siuctioii-purchasei 
objecting, the judgment-ci editor brought a suit against him to cnfoi coins hem on theproport\ 
in the hands of the auction-purchaser Held, that it la> on the plaintifT, in order to 
entitle him to recover m the suit, to show that the defendants purchased with notice of the lien 

Held, further, that the fact that for some purpose at some tinu* or other the judgment- 
creditor inforniod the Court of the moi tgage is not evidence of notice on the auction-purchasei 
One Hanutnan Dutt Singh borrowed two sums ol inoney from [610] Roghoobur 
Singh, the plaintiff in this suit — one on the 9th Aughian 1273 E, a.ncl 
the other on the IJth The debts not being lepaid, the plaintiff, after the death 
of Hanuraan Singh, brought a suit against his sons as heirs, Rughunandan 
Singh and others, and obtained on the 3 1st December 1873 a decree to enf^Drce 
his lien on 2i gundas share out of a 2-anna puth of mouzah Syedpore Sulham 
respect of the loan of tlie 11th Aughran The plaintiff also obtained a money 
decree against Rughunandan and others on the 15th July 1876 in respect of the 
other loan In execution of the latter decree 2i gundas share out of the 2-anna 
putti which formed the subject of the mortgage decree was brought to sale on 
the 7th January 1878 Execution was then taken out on the decree of the 31st 
December 1873, and the mortgaged share o§ 2i gundas share out of the 2-anna 
pntU was advertised for sale , liut on the petition of the defendants, auction- 
purchasers undci the money decree, the sale was stojiped and the plaintiff 
brought a suit to enforce his lion on the property in tlie hands of the auction- 
purchasers The Court of First Instance dismissed the claim, on the ground 
that, although the plaintiff had by a petition ol the 29tli November 1877 
brought the mortgage alleged by him to the notice of the Court, it did not 
appear that “ the fact of the mortgage was proclaimed at tlie time of the sale 
in such a mannei as to make the defendants, the purchasers, aware of it ” 
On appeal, the Subordinate Judge decreed tlie claim, and thereupon an appeal 
was preferred to the High Court 

Baboo Eashehari Ghose for the Appellants 
Mr. C Gregory for the Respondent. 

The Judgment of the Court (Wilson and Tottenham, JJ.) was 
delivered by 

Wilson, J. (Tottenham, J , conciuumj) — We are unable to concur in 
the view taken by the lower Appellate Court in this case 

* Appeal from Appellate Decree No. 665 of 188S, against the decree of Baboo Bolak Chaud, 
Subordinate Judge of Bhagulporo, dated 2‘2nd ol December 1882, leversing the decree nf 
Syed Abdul Karim, Munsif of Begnsaraie, dated 20th of Januarv 1882 
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It appears that the plaintiff held two decrees against the same person : one, 
a mere money decree, and the other, a mortgage decree. In execution of his 
money decree he caused to be sold the property which was the subject of his 
mortgage decree , and C611] he now in this suit proposes to proceed on his 
mortgage decree against that property in the hands of the auction -pure baser 
The law, it appears to us, has long been settled on this matter , that one 
who has caused the property of his judgment-debtor to be sold in execution 
cannot afterwards set up any claim of his own against that property unless he 
shows that the purcliaser purchased with notice of his claim Several cases 
have been referred to before us which seem to show that. The first case is the 
case of DuUab Sircar y, Krishna Cumm Bakshi (3 B. L. E., 407 , 12 W. E. 303) , 
the second, which is to the same effect, is the case of Doolce Chuiid v Mussamnt 
Oomcia Bequin (24 W. E , 263) , and there is the more recent case of Tukaram 
Bia Atviaram v. Bam Chandra But Bndaram (J L E., 1 Bom , 314) Those 
cases were all decided when the former Procedure Code was in force The 
matter is even stronger under the Code now in operation, because s. 287 of the 
present Code expressly requiies that every incumbrance to wdnch the property 
is liable shall be inserted in the sale proclamation The law, therefore, remains 
the same now as then, the i eason for it being somewhat stronger It lies, there- 
fore, on the plaintiff, in order to entitle him to recover m this suit, to show thai 
the defendant puichased with notice of his claim , and the Subordinate Judge 
came to the conclusion that he did pin chase with notice That finding, of course, 
would he binding upon us if there was any evidence on which it could properU 
be based But ii is admitted hy the pleaders on both sides that there is no 
evidence bearing on the matter except that which is referred to in full by the 
Munsif in his judgment at page 5 of the Paper-book under the head “finding 
on the first issue ” The Munsif says “ The onus of proving wJiether the defen- 
dants did or did not purchase the 2i gundas baiau share of mouzah Syedpore 
Sulha with knowledge of the debt alleged by the plaintiff is on the plaintiff. 
But he has not filed any documentary evidence to show^ that the hen was pro- 
claimed at the time of sale of the baraii share afoiesaid , and it is admitted that 
there was no oral evidence on the subject at all If such proclamation be not 
shown, the more filing of the [612j petition, dated the 29th November 1877, 
made bv the plaintiff is not enough to piove the said proclamation, because it 
appears from the above copy that the plaintiff had brought the mortgage alleged 
by him to the notice of the Court But it has not at all been shown on behalf 
of the plaintiff’ that the fact of the mortgage was proclaimed at the time of the 
sale in such a manner as to make the defendants, purchasers, aw^are of it ' Tlie 
only fact, therefore, which is in evidence and which could have any bearing on this 
matter in the pl xintifF’s favour, is tliat, on the 29th November 1877, at what stage 
of the proceedings it does not appear, he filed a petition in which he informed 
the Court of his mortgage. If there were a charge against the plaintiff of having 
deliberately and fraudulently concealed his mortgage, no doubt this matter 
would be of considerable importance But the fact that, for some purpose at 
some time or other, he informed the Court of the mortgage is not evidence upon 
which the conclusion could be arrived at that the defendants purchased with 
notice. 

For this reason we think that the decree of the Subordinate Judge must 
be reversed and that of the Munsif affirmed. 


The appellant will have his costs in this and the lower Appellate Court 


NOTES. 


Appeal allowed. 


£ For similar caseH. (1900) 14 C P L. R , 17 (20) ; (1900) i5 C W N 497 , (1892) 16 
Mad. 412 (418).] 
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[10 GaU 612] 

APPELLATE CIVIL 

The 24th April, 1884. 

Present 

AIr. Justice Wilson and Mr. Justice Tottenham. 

Aushootosh Chandra and another Petitioners 

versus 

Tara Prasanna liov Opposite Party 

Compromise and decree thereon — Application to set aside compromise — 
Beview of judgment — New suit 

For the purpose ot setting aside a decree passed iti pursuance of a cumproiiiise come to 
out of Court, there are two available modes of procedure — (l) by suit ; (tiJ) by a review of the 
judgment sought to be set aside , the latter being the more regular mode of procedure. 
fjaljt Sahu V The Collectot of Tirhooi (6 B L R , 49), Mewa Lai Thakur v. Lhujkun JJia 
(13. B L R , Ap 11), G^lbe^ tv EndeaniL R 9 Oh D 269) followed 
This was a rule obtained by Aushootosh Chandra and his biotlier calling 
upon one Tara Prasanna Eoy to show cause why a [6133 compiomise 
entered into by them with Tara Piasanna Eo\ should not be set aside. There 
were two appeals pending in the High Court between these parties — 
Aushootosh Chandra and his brother were appellants in the one, and respon- 
dents in the other, and Tara Prasanna respondent in the one, and appel- 
lant in the other. Before the hearing ot these appeals negotiations for a 
compromise were set on foot, on the faith of which Aushootosh Chandra and his 
brothel applied to the Court on the 31st January 1884, stating that^ the 
matters m dispute between them had been settled out oi Court, and asking that 
their appeal against Tara Prasanna miglit be dismissed and the appeal of Tara 
Prasanna decreed Ordeis were made for decrees to be passed accoidingly ; 
but as the applicants did noL set out in then petition tlie ieims ol the compro- 
mise, no teims were emiiodied in the decieo Sulisequently, Aushootosh 
Chandra and Ins brother presented a petition to the Couit to set aside the 
decrees, stating that the condition of the compromise piovided that a sum of 
money was to be ad\anced to tliem by Tara Prasanna on a certain date, and 
that this term had not been conijilied with and that several deciee- holders 
who were to have been satisfied b\ that money had consequently come m and 
were about to sell the properties ot the petitionei s The lligli Court thereupon 
issued a rule against Tara Prasanna to show cause wh\ the terms ot the com- 
promise should not be set aside, and the rule came on for lieariiig on 24th April 
1884. J3oth sides put in affidavits — the petitioners supporting by then affidavit 
the petition on which the lule was obtained, and Tara IVasanna Eoy affirming 
that it was a term of such advance that the petitioners should show a clear 
title to the property on which the advance was to be made and that they had 
not done so. 

The Advocate-General (Air. Paul) and Baboo Rash Behai y U-Jiose lor the 
Petitioner. 

Mr. Evans and Baboo Troylocky Nath Hitter lor the Opposite J’arty. 

The Jud^mGllt of the Court (WiLSON and TottenHxVM, JJ ) was 
delivered by * 

Wilson, J. (Tottenham, J., concurnny) — This was a rule oh- [61 4] tamed 
to show cause why a compromise should not be set aside. It was shown that 

• Civil Rule No 272 of 1884 
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there were two appeals pending in this Court between the same parties, in one 
of which the present applicants were appellants and in the other their 'opponent 
was appellant. It appears that a petition was presented by the present 
applicants stating that the matters in dispute in those appeals had been 
settled by compromise out of Court, and asking in substance that their appeal 
should be dismissed, and that in the case in which they were respondents a 
decree should be made against them , and orders w^ero made for decrees to be 
passed accordingly The petition did not set out the terms of the compromise 
The terms, therefore, could not be embodied in the decrees. The compromise 
was only referred to. It is now stated that the facts are such that the present 
applicants are entitled to have that compromise disregarded, and to have the 
appeals proceed. 

Now, the first question wliicli we have to considei is, supposing the facts 
to be of such a nature as thev are alleged to be, can we entertain this applica- 
tion m its present form We think we cannot The mode in which such a 
miscarriage, as is said to have occuiied in this case, is to be dealt wuth has 
been considered on more occasions than one , and it seems to be clear that 
there are two modes in which the matter can be dealt with. In the first place, 
a suit will he to set aside the whole transaction It is not necessary for us 
to consider whether in the jiiesent case, if a suit were brought, it ought to be 
brought in the Mofussil or in the Oiiginal Side of tins Court. It is for the 
parties to consider that. On the other liand, it lias also been hold that there 
is another and a moie pro])er mode of procedure, by applying for a reviewr of 
judgment 

In the case of Lalji Sahu \ The OoUectoi oj Tuhoot (6 B L. E , 649) 
a decree had been made founded on a eompionnse. An application fora 
review was made, and facts were biought to the knowledge of the Court, show- 
ing tnat the compromise ought to bo treated as a nullity, and the Pnvy Council 
appear to us clearly to treat that application lor loview as a proper mode of rais 
mg the question whether the compromise ought to be tieated as a nullity or not 
A similar [615] question came beloie tins Court in tliecase of MoAva hall Thakur 
v. Bhujhun Jha (13 15 L K , App. 11) That was a case in winch the decree 
was obtained b> fraud, and the parties had jiroceeded bv a suit to set it aside 
The case was lioard by Mr. Justice PllEAii and Mi Tustice Morris , and 
judgment was deliveied bv Mr. Justice Phkar, wdio said “ It seems to us that 
this suit has been to a considerable extent misdirected ft has already been 
mentioned that the immediate aim of the plaintiff is to get a decree, wdnch 
was formerly passed against him by a competent Court, set aside on the ground 
that it was obtained bv fraun and collusion But the proper course foi 
obtaining such au oliject as that is to go lo the Court which passed the decree 
either within tlie time specified in s ll9 of the Civil Procedure Code, if the 
circumstances are such as would justify action under that section, or at any 
time (so that it be done with duo diligence), if the ground upon wliich the 
deerge is sought to bo set aside be a good ground for reversing and altering the 
judgment upon winch Llie decree was passed ” 

These- decisions seem to us to be authoiities for saying that a mode of 
jiroceeding in such cases is by a suit, but that the more proper mode is by an 
application for review The question which is now before us arose before the 
Court of Appeal m England in the case of GUbot v. Endean (L. E., 9 Ch. D., 
259). In that case the very * procedure adopted here was adopted by the 
parties A compromise had been amved at in the course of a suit, and an 
application was made by motion to set aside that compromise and to allow the 
suit to proceed, as if the compromise had not been made. The Vice-Chancellor 

428 



TARA PRASAKKA ROY tl884j 


I.L.R. 10 Cal. 616 


allowed the application. In the Court of Appeal it was pointed out that 
such an application was not the right mode of procedure. We think that is 
so in this country also, and the proper course is that which we have already 
pointed out. It occurred to us that we might ])ossibly treat this application 
as an application for review. But whether we can do so without straining 
matters unduly we think it unnecessary to say It is undesirable in the 
interests of the applicants. The materials are very scant , and it might very 
well happen that the [ 616 ] Judges by whom the application might be dealt 
with might feel bound to dismiss the mattei on that ground. We think it 
better, therefore, to leave the parties to make a fiesh application lor review if 
so advised. If they elect to make that application it ought to be made on 
very much better materials than those before us, and that the whole of the 
facts in the matter on the best evidence available should be befoie the Judges 
before whom the application is made 

Hulc discharged 


NOTES. 

[MODE OF ATTACKING COMPROMISE DECREE- 

Undcr the G. P C 190S, sec 06, sub-clause 8 no appcril lies from a docicc passed by 
the Court with the consent of paities This provision was not contained in the pievious 
Codes and it gives effect to the picvums case-law, making, however, a dcpaituro in the case of 
matters extraneous to the subjcct-matlei of the suit, which woie held appealable (30 Mad 
421 , 26 Bom 76 , 34 Cal, 456) See 36 Bom 77 , 26 C.il 891 , 5 C W N 877 , 6 C W N 82. 

In the case of Mussnmmat Oulab Kmn v Bad^hah Bnhndut (1900) 13 C.W.N. 1197 10 

C.L.J. 420 MOOKEliJEE and CAJiNDUJ^ F, JJ , exhaustiveh dealt with this subject and as 
regards this case it was tlieio observed - ^ 

“ An examination of the grounds of the decision ot tlus Couit in the e.ise jiist mentioned 
(10 Cal 612), .shews fitsi that the deci-,n,n of the eJudicial Coininittce lelied mion by the 
learned Judges is not an authority in supj>oit of then vu'vv , secondly, that th<‘ observations 
in the case of 22 W B. 213 upon which reliance wms placed w^crc not nceos'>ai\ foi the 
purpose of the decision in that cas(‘, and lh.it tlien binding elfect has 1 »lcii very much 
weakened b> the decision of their Loidsliiph of the Juduaal Committee in two subsequent 
cases , and thirdly that the uhscrvations of Sir (iKOUGF. JESSEL in Gilhcn f \ Kndcan 9 Ch 1) 
259 do nut suppotl the view Lh.it a eonseut doeieo can be review'd on the giuund of fi.iud, though 
they no doubt support the piopositioii th.it such a deciec can be attacked in .i new action on 
the gi juiid of fiaud It nia\ fuithci bo observed that the eonseut deeiee in the case of 10 Gal , 
012 was not impeached on the ground of fraud, and the, ease theietore cannot be tioated as 
an authoiit> upon the question as to the appiopri.ite mode lu wliuh .i eonseut deeiee can bi 
Vdcatcd on that g»'ound ” In that case the following conclusums wore drawn on a leview of 
the authoiities, (1) a consent decree mav be impeached cithci bv an application for icview oi 
by a regulai suit, (2) a regulai suit is the preferable and the approprnite. though not the 
exclusive remedy iii a ease iii which a consent detirec is assailed on the ground of fraud, (3) 
when a consent decree is assailed on the ground of fiaud, misrepresentation, mistake, 
coercion, undue influence, oi any similar grounds, it ought to be attacked bv an original 
suit, (4) a previous unsuccessful application for review is no bai to such a suit* All the pre- 
vious cases like 24 Cal., 908 , 26 Cal , 891 3 C W N , 670 , 5 C W N 877 , 6 C W N., 
82 , 34 Cal , 83, 11 C W N., 579 , 10 C W N , 529 2 C L. J , 508 , 11 Born., 708 wore 
fully reviewed in this case.] 
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PRIVY COUNCIL. 

The 28th and 29th November, 1883. 

Present . 

Lord Fitzgerald, Sir B. Peacock, Sir R. P. Collier, 
SirR. Couch and Sir A. Hobhouse. 

Abdul Hye Plamtitf 

versus 

Mir Mohammed Mozaffar Hossein and another Defendants. 

[On appeal from the High Court at Fort William in Bengal.] 


Statute IS Ekz., c 5 — Fraud upon creditors — Hihba — 

Equity and good conscience. 

Whether or not the Statute 33 hUiz , c. 5 * which may or ma\ not extend to or 
operate in the “ mofussil ” is more than declaratory of the common law, so far as it avoids 
transactions intended to defraud creditors, its principles, and those of the common law for 
avoiding fraudulent conveyances, have leccived effect in the Indian Courts, and have properly 
guided the decisions of the Couit-, in administering law according to justice, equity and 
good conscience 

A hihbii htiving been lound on the evidence to have been made not bona fide, nor on 
any good consideration, and bv it creditors being delayed in their just rights, the maker 
having intended to protect his propeitv thereby from those who at the time wore his cre- 
ditors Held, that the hibba was void accoid.ng to equity and good conscience 

Appeal from a decree (23rd ApnJ 1880) of a Divisional Bench of the 
High Court, varying a deciee (9th May 1878) of the Distiict Judge of Dacca. 

This appeal arose out oi proceeding in execution of a decree, and 
laised the question whether properties which were admitted [617J to have 
belonged, at one time, to the judgment-debtor, who had died bofoie these 
proceedings were taken, luid ceased to belong to him in his lifetime, 
in virtue of a hibba axecuted by him in favour of his son This instrument was 
alleged to have been merely colouiable, and made for the purpose of protecting 
his property from his creditors. The proi)eit\ in dispute consisted of villages 
in the zillas of Dacca and Daulatpur foimerly belonging to Abdul Ah, who 
died in 1867 Against Abdul Ah the icspondents, as lopresentatives of his 
deceased wife, Iftliakhaiimnissa, obtained a decree in 1866 loi Rs 52,913, for 
dowel due. In execution of tins decree the respondents took the jiroceedings 
out of which this appeal arose In answoi to the respondents’ petition for 
attaclnnent of these villages, the apjiellant, a grandson of Abdul Ah, objected 
that they formed no part of his estate, having been given m a hibba, dated 4:th 
Octobei 1849, to iuo »on, Wahed Ah, father of the appellant Walied Ali, who 
was 18 years old in 1854, executed on the 11th March 1853, ikrarnamas, 
stating, among other things, that Abdul \h had remained, notwithstanding the 
htbha, in possession and management of the villages. Afterwards, in 1859, 
Wahed AIL sued his father to have the ikiars set aside, and to have effect given 
to the hilwa This suit was dismissed by the District Court of Dacca, on the 
gjound thaf the gift was purely nominal and invalid for want of possession 
given. The High Court having reversed this decision, it was restored by the 
Judicial Committee, which held that it was not necessary to come to any 
conclusive finding as to the effect of the hibba of 1849, further than that it was 
benami, or more probably to be followed by a family settlement — Ameeroonissa 
Khatoon v. Abedoomssa Khatoon (L. R,, 2 I. A., 87 , 15 B. L. R., 67). The 

• By Stibtute 13 Eltz., c. 5, all comuous conveyances, gifts, and alienations of lands 
or goods, whereby creditors may be in anywise disturbed, hindered, delayed or defrauded of 
their jast rights, are utterly void. 
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Committee held that the ihrars provided that the father should have possession 
and control of the property during his life , and that, accordingly, the form of a 
suit to enforce rights which others might have under them to any share of the 
profits, accruing during his lifetime, would be one charging him in the character 
of manager. 

Meantime the respondents, then minors acting by their guardian, obtained 
the above-mentioned decree of 1866. 

[618] Execution proceedings having extended over a lengthened period, in 
1878 the District Judge of Dacca had them before him for orders. He dis- 
allowed objections taken by Aineeroonissa Khatoon, mother of Abdul Hye, on 
her own, and on her son’s, account. On appeal to the High Court a Divisional 
Bench (Mttter and White, JJ.), holding that a decision was required as to 
whether or not Abdul Flye derived title under the tkrars, remanded the proceed- 
ings. Another District Judge of Dacca, who had succeeded to the office after 
1878, then gave the finding in part set forth in their Lordships’ judgment 
This was followed by the decision <t)f a Divisional Bench of the High Court 
(White and Maclean, JJ ) to the eftect that the hihba of 4th October 1849 
was a contrivance on the part of Abdul Ah to defraud Ins creditors , and 
should be treated, therefore, as a nullitv 

On this appeal — 

Mr. 0. W. Arathoon, lor the Appellant, contended that the objections 
raised on behalf of the minor appellant to the sale of the properties ought to 
have been allowed Under the operation of the hibba of 1849, and the sub- 
sequent ikrars, a family arrangement had been constituted , and whatever share 
the appellant might have on the family estate was derived from his father, 
Wahed Ah , so that he had a right to insist upon the validity of the Inbba 
This was consistent with the language of the judgment inArneeroonissa Khatoon 
V. Abedoonnsa Khatoon (L. R., 2 I A , 87 , 15 B. L R , 67) • 

Mr. R, V Doyne and Mr W, A Hunter for the Respondents were not 
called upon. 

Their Lordships’ Judgment was deliveied by 

Lord Fitzgerald. — It is fortunately unnecessary to state in detail the 
complicated transactions and the very protracted litigation which chaiacterize 
the case now before their Lordships. The present proceeding relates to the 
execution of a decree against Abdul Ah, obtained so far back as 1866 by some 
of the representatives of his deceased wife, Jftliakharunnissa, and in respect of 
which a very considerable sum is still due. 

The main question for consideration is whether certain property which 
the decree-holders liave attached, and which they [619] seek to sell, formed 
part of the assets of Abdul Ali at the time of his death, and is liable to his 
creditors , and the answ^er to this question depends on whether a certain 
hibbanamat dated 19th Assin 1256 (4th October 1849), made by Abdul Ah, 
in favour of his son, Wahed Ah, is benami, or is fraudulent and void as against 
his creditors , and in order to determine these questions, it is necessary to 
examine the position of Abdul Ah and the condition of his family when that 
gift was executed 

Abdul Ah was a zemindar, and prior to 1849 had married Jbwice, first 
Ifthakharunnissa, and secondly, Nui'unnissa, by whom he had a son, WahdB 
Ali, and a daughter. 

In October 1849 he was under a considerable liability for the dowser of 
Ifthakharunnissa, so large that after her decease two of her representatives (the 
present decree-holders) obtained a decree as for their share for Rs 62,000. 

He was in 1849 the owner of a variety of small properties, collectively of 
considerable value, but probablv not more than sufficient to enable him to meet 
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his engagements ; and being thus situated, he appears, voluntarily and without 
any consideration, to have made the kibbanama of the 4th October 1849. 

That instrument is as follows : — 

“To the Worthy of Bemembrance, 

“ Sriman Meah Wahed Ali of good behaviour. 

“ Deed of gift of ]umma lands executed by Moulvi Abdul Ali — As it is 
known that in such times as these there is no certainty of any man’s life, and as 
I am now past 55 years of age, and that I have only you, my minor son, and a 
daughtei, Srimati Fukurunnissa Khatoon, who is now without husband or 
offspring now in existence , and as on my death it would not be to be wondered 
at that you and your sister should fall to quarrelling about the property left 
behind bv me , and as my daughtei* aforesaid having had from her husband 
zemindanes and talooks, many properties, and is therefore w^ell provided for, 
and I having already bestowed by regular deeds some of my property to my 
wife, Sri]uta Nurunnissa Khatoon, and being in undisturbed possession with full 
rights of the vernamdoi of the zemindaiiee and talooks which I own and 
possess ” (the propoities are here enumerated), “I of my own free will and 
plea- [ 620 ] sure, being in sound health and of my full knowledge, and as it 
would be difficult for you to live well and comfortably without my giving you 
all those talooks and zernindaries, do hereby confer upon you the above- 
mentioned 10 annas 13 gundas 1 cowri 1 krant share of porgunnah Nurullapore, 
and the 7-anna share of porgunnah Idrakporo, in separate and respective 
shares, and in pergunnah Ghundei-dip, the kharija talooks of Jo war Lai wa 
Banekachi, in their entirety, and I cause you to be put in possession thereof 
You shall tlieretoro enioy possession of all dwelling grounds, garden lands, 
cultivated and waste lands, homesteads, orchards, churs and sandbanks, new 
formations and loformations, roads and pasturages, with trees, rivers and water- 
courses, ponds and tanks, water and forest privileges, and proceeds of fruits, 
hauts, markets, ghats (river crossings), bazars and all matters therein connected 
with the said talooks and zemindaries, with tenants, zaerats, talookdars, 
howladars, and all other rent- holders, rents m their entirety, to excavate or to 
fill up, to settle thereon dwellings, plant orchards and gardens, and by collec- 
tions of tlie revenues and by a transfer from the former names to your own of 
all those talooks and zernmdaries, at the office of the Collectorate, and becom- 
ing full owner in right of me, with power to give oi to sell, and you and your 
heirs in succession shall enjoy possession thereof, and the rights of myself and 
my heirs therein are hereby abandoned and cease To which effect T have 
executed this deed of gift 

“ Dated the 19th Assin 1256.” 

This giant appears to have been duly registered , but the instrument 
remained in the hands of Abdul Ali, and never appears to have been in possession 
of or under the dominion of the grantee. 

Wahed All was tlien but ten years of age, and his father, Abdul, continued 
in the possession and apparent ownership of the property granted, and took and 
received and applied to his own use the whole of the income and profits. He 
appears to* have continued in such possession to the time of his death. 

The pi;pperty comprised in the gift seems to have been substantially the 
Wklk of Abdul’s then assets , and certainly, if that gift was to take effect, he 
left himself without the means of meeting his then existing liabilities. 

[621] The gift w^as not followed or completed by any actual change of 
possession, or of management, or apparent ownership. 

On the 24th Jeyt 1258 (6th June 1851) Nurunnissa, the second wife of 
Abdul and mothei of W^ahed, also executed a hibbanama in favour of her son 
Wahed of considerable pi’opertv obtained from her husband Abdul or inherited 
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in her own right , but no question arises on this instrument in the appeal now 
before their Lordships. 

Wahed being still a minor, and shortly before he attained 18, was made to 
sign two ikrarSf both dated 29th Falgoon 1259 (11th March 1853) , that from 
Wahed^Ali to his father recites the hibba of the 19th A&sin 1256 (4th October 
1849) ; and that his father, mother, and “ half-mother” being alive, full brothers 
and sisters and half-brothers and sisters might he born to him. After furthei 
reciting that as Abdul, by leason of his gift to Wahed, was unable to make 
suitable arrangements for their maintenance, it became incumbent on him to 
do so out of the property received by him in gift , it then contains an agreement 
by Wahed to maintain his sister Fukhurunnissa, and any othei sisters oi’ lialf- 
brothers to be afterwaids hoin in joint mess during their minority, and on their 
coming of age to allow them certain fixed stipends for maintenance He also 
agreed, in case any full-brothois should afterwards be born, that he and they, 
subject to such allowances, should enjoy tlie pioperties in equal shaies These 
words follow this disposition “ And thus 1 do make inv brothers and sisters 
co-sharers in the property received by me in gift and the profits thereof ” The 
ihar concludes by declaring tJiat during tlie father’s lifetime the whole of the 
property named in it will remain in the father’s charge, and under Ins manage- 
ment and control 

Some time after the signing o( those ikiain, Abdul mairied Ameeioonissa, 
mother of the minor appellant 

After Wahed attained 18 he signed a third //cru/ , dated Jhth Aughran 
1263 B E. (30th November 1856), in which, alter reciting the two hibbas from 
the father and mother, it thus refers to the two forrnei ikuiiH “That 1 being 
your only son, and on account of your having no other son possessed of all your 
affections, you had, so as to prevent that any disputes could arise with [ 622 ] 
any one m future, bestowed upon me by vour lavouv, and through the execution 
of a deed of gift dated the 19th Assin 1256, your ancestral zemindaries, speci- 
fied in the schedule Besides this, Jiaving settled upon my late mother, Nur- 
unnissa, as her marriage dower, your zemindari of Tuppali Hawaii Jehanabad, 
and your talooks, etc , my mother aforesaid as tho owner theioof bestowed them 
upon me through a deed ol gift dated the 24th Joistee 1258 , and 1 being the 
owner and in possession of tliat properU , w^oith, in accordance wuth the deed 
of gift, Hs. 80,000 I did formerly give and execute, as addressed to you and 
to my mother, separate ikrars (agreements) to the effect that all tlie properties 
named in the schedule of the aforesaid deeds of gift and other properties sliould 
during your lifetime remain under your control and in your possession. That 1 
did not possess the light of sale and gift over that property, and that should 
uterine brothers to me be horn, the property, received in gift from ii'y rnothei 
should be enjoyed by all of us in equal shares and promising, should I luive 
sisters or half-brothers and sisters, to make monthly allowances to them.” It 
then recites that the father had contracted a mariiage witli Ameeroonissa, who 
is stated to be a lady of good family , that provision had been made for the 
children of the former marriages by the earlier ikiai v , and that it was proper 
to make some provision for her and any children to be horn of Ameeroonissa It 
then states an agreement by Wahed to make allowance to the dauglvters of the 
marriage, and that should any sons be born, they, his half-brothers, should enjof 
the property with him in equal shares, adding, “ and thus I constitute my 
brothers and sisters sharers in the property and in tlie profits thereof.” Wahed 
then grants an allowance to Ameeroonissa of Rs 150 per month for her table, 
and Rs. 500 a year, her clothes The ikrm contains a statement that the 
father was in possession of the property by virtue of tho former ikiais, and 
concludes by declaring that it will remain in his control and management 
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during his lifetime, and that neither Wahed nor his heirs should interfere or 
lay any claim thereto. 

Soon after this last marriage of Abdul Ah disputes arose in the family, 
which resulted in a suit being filed in 1865 by Wahed against his father, to 
obtain possession of the properties conveyed [623] to him by the h 7 hba\&nd to 
have it declared that the said were not executed by him but were forged 

documents. * 

Abdul Ali's defence to this suit was that the hibhas had not been executed 
bona tide, but for the purpose of diminishing his credit. 

Pending the litigation Walied died in August 1866, and Abdul died in 
June 1867, leaving his widow Aineeroonissa and her two sons, the appellant 
Abdul and his brother Lotif, surviving, Lotif died soon afterwards 

After the death of Abdul the decree- holders sought execution against his 
assets, and, inter alio,, against parts of the property included in the hibhanama 
of 19th Assin 1256 (4th October 1849), which they contend is henami , that is 
to say, they allege that it was a transaction not intended to operate according 
to its tenor and effect, but merely as a cover from creditors, and further that 
it was fraudulent and void against creditors If they are correct in those con- 
tentions that instrument cannot stand m their way , the property remained the 
property of Abdul, and the ikrar under which the appellant claims is equally 
inoperative against them Their Lordships pass by a mass of litigation and a 
labyrinth of complicated questions which arose from time to time between the 
parties, and which will be found clearly described in the judgments pronounced 
from tune to time in the progress of the cause by Mr Justice MiTTER and 
other Judges, and their Lordships desire to confine their observations to the 
questions which arise on this appeal. 

The questions which their Lordships have to determine are, whether the 
gift^of 1849 was one of those known as a henami transaction, or was it other- 
wise fraudulent and void as against the decree-holders, wdiose decree was 
obtained in respect of a pecuniary liability existing at the time of the grant and 
still undischarged 

Their Lordships have considered those questions quite irrespective of the 
statements, or declarations, made bv Abdul post litem motam in the litigation 
between him and Ahmed, [Wahed and where his object w^as to defeat his 
own deed 

On a fair and lull consider ation of the state of circumstances existing at 
the time of that Juhba, and the course [624] of conduct jiursued afterwards, 
their Lordships aie clearly of opinion that it was henaim to this extent, that it 
w'as a mere pocket instrument, not intended to operate according to its tenor 
and effect, but by wdiich property was put in the name of Wahed but for the 
benefit of Abdul 

The possession remained with Abdul, and he appears during his life to 
have acted as uncontrolled owner and for his owm .sole benefit There is some 
remarkable documentary evidence too from which it appears that after the 
hihha, there having been from time to time accretions to the lands comprised 
in the hibha, and which according to the law of India follow the principal, 
those accretions were claimed by Abdul, and he obtained grants of them to him 
and his heirs. 

The hihha was not, and could not, be dealt with as a family settlement , 
there does not appear to have been any occasion for it, and the grantee was a 
boy of ten, who is afterwards made to sign an ikrar, by the concluding provi- 
sion of which it is declared that the property is to remain in the control and 
management of Abdul during his life, and that neither Wahed nor his heirs 
should lay claim thereto. 
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But, supposing the ktbba to be operative as between the parties, their 
Lordships have still to consider whether it is to be upheld as against creditors 
By Statute 13 Eliz., c. 5, all covinous conveyances, gifts, and alienations 
of lands or goods whereby creditors might be in anywise disturbed, hindered, 
delayed^ or defrauded of their just rights, are declared utterly void. 

‘ Whether or not that statute (which mav not extend to or operate in the 
mofussil in India) is more than declaratory of the common law, so far as it 
avoids transactions intended to defraud creditors, there seems to be no doubt 
that its principles and the principles of the common law for avoiding fraudulent 
conveyances have been given effect to bv the High Courts of India, and have 
properly guided their decisions in administering law according to equity and 
good conscience. 

Mr. Justice White, in delivering the judgment ol the High Court, observes 
‘ What was the position of Abdul Ah when he executed the htbba ol 
1849? At that time he had hanging over [62s:i his head a larger liability 
under the kabi^innnia, or deed of dower, which foiins the subject of tlie piesent 
suit, and winch he liad executed wlien he married liis first wife Ifthakharun- 
nissa She had died leaving a mariied daughtei, who has since died leaving 
infant sons. Tlie decree-holders, who are onlv some of the heirs, claim a 
2 annas share of the doww, and have been lield entitled to Rs. 62,000 odd. The 
entire liabilitv under the kabmnama was, therefoie, not far short ol five lakhs 
of rupees.” 

It is not necessary to adopt the whole of that statement It is sufficient 
to say that the liability was very large 

The Judge of the Distuct Couit at Dacca makets use of the following 
lemarkable language . “ However binding the documents may be as among the 
liarties to them, we are beyond all doubt dealing with a gigantic fraud as 
regards tluid peisons Until, however, wo get a law directed against voluntary 
and fraudulent conveyances, we must go on seaicbing in each case foi specific 
proof of fraud, etc , geneially, as now, finding that proof insufficient ” But in 
observing on that passage, Mi Justice WHITE, in tlie Appellate Couit, 
observes “ If the hibbas aie found, upon proper evidence, to be a contrivance 
to defraud creditors, thev will not stand in the wa> of the deciee-holders 
executing their decree against tlie propoities mentione(f in tlie hibbas The 
Statute 13 Eliz , c 5, which was enacted for the pm pose ol i.indeimg convey- 
ances in fiaud of creditors void, is consideied to bo m aflirmanco of the general 
principles of the law by which Iraudulont transactions are liable to be vacated 
at the instance of those affected by the fraud This statute has been univeisalK 
applied within the territorial lunsdiction of this Court on its Oiiginal Side , 
and whether it has or has not been applied by name in the mofussil, the pimciple 
on which it is founded has been frequently asserted there, and is m accordance 
both with Hindu and Mahornedan law,” 

Then Lordships observe then that in the primary Cciirt, vvhoie the Judge 
had the witnesses before him, he tieats the transaction as a gigantic fraud as 
regards third persons. 

The Judges of the High Court of Bengal arrived at a similar conclusion 
on the facts of the case. Their Lordships would be slow to differ fiom these 
tribunals thus concurring on conclusions [626] of tact, and they do not find it 
necessary to do so. They have come to the conclusion that the hibba of 1849 
was a covmous instrument, not made bond Jide or on any good consideration, 
and by which creditors (the holders of the decrees) have been delayed in their 
just rights ; and, taking the whole transaction together, they are of opinion 
that the intention of the settler was to protect the property from those who 
were his creditors at the time 
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Their Lordships are of opinion that according to equity and good 
conscience the hibba is fraudulent and void as against creditors, and that the 
decree appealed from is right, and should be affirmed, and the appeal 
dismissed ; and will so humbly advise Her Majesty 


The costs must follow the event 

Solicitor for the Appellant Mr T L. Wilson 


Appeal dismissed 


Solicitors for the Eespondent Messrs. Barrow and Rogets 


NOTES. 

[Tho Traiistei of Propcrt} Act,, 188‘i, icpealcd 13 Eliz c 5 , 27 Eliz C 4 , and the sub- 
.stiince of those statutes jiio repiodufed in sections 42 and 53 of that Act 

•SV also the following cases —10 Cal , 951 (962) , 11 Bom , 660 (675) , (1898) 23 Bom 
146 (170) , (1898) 23 Bom 100 (111) . (1900) 25 Bom , 202 (208) , (1900) 13 C P L R 180 
(182) , (1904) 17 C P L R , 21 (26) , (1898) 2 () C 149 (170) , (1901) PRO] 
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PRIVY COUNCIL 

The oik December, 188 H 
Present 

jOHI) FlTZGEUAIil), SiR B PEACOCK, SlR E. P COLLIER, 
8 ir E. Couch and Sir A. Hobhouse 

Itardi Naiain Saliu . ... (Defendant) Appellant 
vets as 

Euder Perkash Missei (a minor) by 
Abdul live and otlieis . ..(Plaintiff) Eespondent. 

[On appeal tiom the High Court at Poit Wilham in Bengal.] 


Hiqhts of parchaset of co-skaiei's intciesi in joint fatnilq piopetfij- -Fotrnal 
objection to minoi's tepi esentati oe 

When the light, title, and inteiest of a co-sli.tirr in joint fainil> estate aic sold in 
uxeiution to siitisB a decit e against liuii peisonall> , the puichasei acquires nuTcR the right 
of the judgmont-dobtoi to i ompol a paitition .igain’^t the othei eo-sharers Deondyal hal \ 
Jucfdeep Narain Sinqh (L R , 4 1 A , 247 1 L R , 3 Cal , 198) referred to and followed 

A mone> decree having been made against the fatliei of a family, and the docree-holder 
having caused to bo attached the ^ainilv est.ite, and bioiiglit to sale the father’s light, title, 
and inteiest th^won Held, that b’v the sale, not the father’s shaie, but that interest which 
he had, vi/ , the light which h< would ha\e bad to a paitition. and to what would ha\e come 
to him under it, passed to the puichriser 

The fannh . governed In the Mitakshara, eoiisisting of father, mother, and minor son, 
at the time of the decref , the Couit belcnv had doerced [627] to mother and son, one- third 
each, leaving ono-third to the pun baser A second son was boin, and the mother died 
ponding this appeal, the two sons becoming parties in respect of her share Held, that on 
this appeal, preferred bv the purchasiT, the decree should stand, the appellant having got 
quite as miKih as he would have got if the decioe had been more correct in form, au he 

had obtained all that he would have been entitled to on a partition, without being left to 
demand it 

2 n?L"t'The suit having been brought b\ a manager, appointed b\ the Court of Wards on behalf 
of an infant who had i right to sue, an objection to the manager’s authontv was disallowed, 
as merely technical 

Appeal from deciees (23rd Apiil 1881 and Qcli September 1881) of a 
Divisional Bench of the High Court, reversing a decree (25th July 1877) of the 
Judge of the Bhagulpur distnct. 
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The appeal related to the question, what were the rights of a purchaser 
at an auction sale of the right, title, and interest of a co-sharer in a joint 
family estate. The family, governed by the Mit&kshara, consisted (at the 
time when the judgment under appeal was given) of a father, mother, and 
minor son The property was half a village in the Monghyr district, mouzah 
Singhol, the whole village having belonged to ,Tai Perkash Misser, from wdiom 
it was inherited by his two sons, one of w^hom was Shib Perkash Misser, the 
father of the minor plaintiff, Ruder Perkash Misser Each brother took half 
of mouzah Singh6l, on a partition m 1871 Shib Perkasli Missei, after that 
date, became indebted to the appellant Hardi Narain, a mahajan, wlio, on 4th 
March 1873, obtained a decieo against him for Rs. G,939, and in execution 
attached, caused to be put up for sale, and himself bought tlio riglit, title, and 
interest of Shib Perkash in eight annas of mouzah Singli6l 

Meantime, in the same year, Shib Perkasli Misser made a gift of his 
interest in the family property, dated 30th July 1873, in favour of Rudm 
Perkash his minor son. And in 1873, upon an application made by the minor's 
mother, Dhanapati Koor, the Judge of the Bhagalpur district, on the 1st 
September in that year, made an order dnecting the Collector of the Monghyr 
district to take charge of the minor’s estate This Collector, having done 
so, appointed Abdul Hye to be the manager of the minor’s estate 

[628] In April 1867 the minor, by his inanagei, brought the suit out ol 
which this appeal arose, alleging that from the date of his birth, in 1866, he 
had acquired rights in the family estate, the half of mouzah Singh61, which 
being the property of a joint family, and without specification of shaies, was 
not liable to be sold in execution of the decree against his lather He, theie- 
fore, claimed to recover possession with mesne profits 

The defence was that the sale was binding on the plaintifi, who^was 
bound to pay the debt of his fathei , the family estate being liable to be sold, 
as it had been, in satisfaction ol the decree It was also objected that the 
minor was not legally repiesented b\ the Court of Wards under s 12 of Act 
XL of 1858 

Afterwards, on a jietition for the appointment of the managoi, Ahdul live, 
to represent the minor in this suit, the District Bulge, on 7th June 1877, 
recorded that it was unnecossaiy to pass an ordei thereon, as the Collector was 
the proper jierson to represent the minoi 

Issues having been fixed, laising the questions whethei the plainiifll was 
duly represented, and whether the attachment and sale had deprived the minor 
of his interest in the half of mouzah Singhol, legard being had to the nature 
of the debt on which the decree was obtained, the Judge of the Bhagulpui 
district dismissed the suit JIis reasons were (lat) that the plaintiff, 
under the Mitakshara, was not entitled to maintain this suit, which 
was for the recovery of the whole of the ancestral family estate, orio-half 
of mouzah Singhol, during tiu' lather’s lifetime , also (2ndly) that tlie said 
family estate had been sold m execution of a decree as (m the Judge’s 
view of the law) it lawfully might have been, for the payment of the 
debts of the father, not proved to have been incurred for any ‘immoral oi 
unlawful purpose On appeal to the High Court, a Divisional Bench 
(Mitter and Tottenham, JJ ) refused to allow an objection that the 
order of the District Judge, directing the Collectoi under s. 12 of Act 
XL of 1858 to take charge of the minor’s property, was wrong, holding 
that this did not affect the case as now presented to the Court. They 
also rejected another contention that this suit could not be decided [629] on 
the merits because, as it was alleged, the plaintiff was bound bv an order, 
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passed upon his father's petition, refusing to set aside the sale under s. 256 of 
Act yill of 1859. Their judgment proceeded thus : 

As regards the grounds upon which the lower Court has dismissed the 
suit, it seems <"0 us that the District Judge is clearly wrong in holding that 
under the Mitakshara law, the plaintiff during his father’s lifetime is not com- 
petent to maintain this suit for the whole of the share of the property in 
dispute, which belonged to the joint family. On the other hand, the suit 
would have been open to objection, if he had brought it for an undivided share 
of the family property (vide XII, Weekly Eeporter, page 478). 

It is not absolutely necessary in this case to determine whether the 
debts, for the satisfaction of which Sliib Perkash's property was sold, were of 
such a nature as would be binding upon the sons It seems to us that what 
was sold in execution of decree against Shib Perkash was simply his rights and 
interests in the disputed projieity, and tliat the present case is governed by the 
ruling of the Judicial Committee in Deendyal Lai v. Jngdeep Naram Singh 
(L E., 4 I A., 247 , I L E.. 3 Cal , 198).” 

The judgment concluded as follows . — 

“ We do not think that, for the purpose of detei mining what the interest 
of Shib Perkash is in the disputed projierty, the respondent Hardi Narain 
should be referred to a separate suit. Following the decision of this Court in 
Special Appeal No 1728 of 1877, decided on the llth April 1878 (an unreport- 
ed case), we think the matter may be enquired into and finally determined in 
this suit In that enquiry the mother of the minor is a necessary party, and 
in her absence we refrain from expressing any opinion as to the contention 
raised before us, that the family being governed by the Mithila law, the father 
is entitled to a double share. In the lowei Court the respondent Hardi 
Narain alleged that the family is governed by the Mitbila Jaw and there is 
nothing in the record which would go to show that he gave u]) that contention. 
There is no ditforence between the Mitakshara and the Mithila law, so far as 
the questions [ 630 ] disposed of by our present judgment are concerned. There- 
fore w^e have treated the case with reference to those questions, as if it was 
governed by the Mitakshara law Theie may be some difference between the 
two schools of Hindu law as regards the question of the father’s share in a 
partition of ancestral property. But upon that point, as we have already said, 
we express no opinion now F’or the purpose of disposing ol that question, we 
remit the following issues tor the determination of the lower Court - 

First — Is the family of the plaintiff goveined by the Mithila or the 
Mitakshara law 

“ Second . — If governed hv the formei law, whethei Shib Perkash was the 
eldest born son of his father, and what is his share m mouzah Singh61 

“ In the trial uf these issues, the mother of the plaintiff is a necessary 
party, and accoidingly we direct her to be made a party to the suit ” 

The successor in office of the District Judge having made the return that 
the family was governed by the Mitakshara, the same -Bench of the High Court 
gave judgment as follows . — 

“ We are of opinion that the finding of the lower Court, that the plaintiff’s 
family is governed by the Mitakshara law, is correct Upon the evidence there 
is no room for doubt that the plaintiff belongs to a tribe of Brahmins called 
Shukaldipi, living in various parts of Northern India, quite separated in social 
intercourse from the other tribes of Brahmins Although they are scattered 
over a large tract of country, they are not blended witii the tribes of Brahmins 
of the districts in which they reside. A short description of their tribe is to be 
found at page 102, Sherring’s ‘ Hindu Tribes and Castes.’ ‘ The Shukaldipis 
are found,’ says Mr. Sherring, ‘ in considerable numbers in their primitive seat, 
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yet many families have migrated to other parts of the country. They do not, 
however, form alliances with other Brahmins, though they freely intermarry 
amongst themselves.’ 

Although there are some discrepancies and contradictions in the de- 
positions of the witnesses examined by the plaintiff, [631] yet all are 
agreed upon this point, that the Shukaldipis aie governed by the Mitak- 
shara law. The two witnesses examined by the defendant also prove 
that Shukaldipi Brahmins residing in countries on the south of the 
Ganges are governed hy the Mitakshava law^ Although the plaintiff’s family 
resides in a country governed by the Mithila law, vet the two facts clearly 
established in the case, viz , (1 J that it belongs to a tribe of Brahmins who do not 
intermarry with the Mithila Brahmins, and (2) that the aforesaid tribe of 
Brahmins is generally governed by the Mitakshara law, are almost conclusive 
proof that the plaintiff’s family is governed by this latter law. Therefore, the 
father’s interest in the famil\ propertv must be defined by the Mitakshara law 

“ It has been contended before us, that since the institution of the suit, 
another son has been born to Shih Perkash, and that he is entitled to a share 
on partition. But this contention is not valid. The proiierty that passed to 
the defendant by the auction sale was the share and interest of the father 
seized and attached in execution of decree in the month of April 1873 [see 
S^uaj Bunsi Kocr v. Shea Porsad Sinqh (L R , 6 1 A , 88 , I L. R , 5 Cal , 
118 , 4 C. L R, 226)] The defendant is, therefore, entitled to the share 
which would have been allotted to the father if a partition of the family pro- 
perty had taken place then. And as under the Mitakshara law the mother 
IS entitled to a sliare on partition, the property is to be divided into three 
equal parts, one share being allotted to the defendant, and the remaining two 
to the minor plaintiff and his mother, respectively There is no prayer for 
partition of the estate bv metes and bounds. Nor is it essentially necesSary 
to effect such a division to constitute a paitition under the Mitakshara law. 
A partition under that law" mav be effected b\ defining the extent of the rights 
of the several members. We, therefore, aw^ard to the minor Ruder Perkash 
and his mother two-thirds shave of the property in disi'ute, and direct that each 
of them do recover possession of their respective shares in the property in 
dispute. Under the circumstances of the case, we think tliat each party should 
bear his own costs in this litigation in all the Courts ” 

[632]The decree which follow^ed upon the foregoing judgment was afterwards 
amended, upon a review, by the addition ol an order for mosne profits After 
this appeal had been preferred to Her Majesty in Council, Dhanabati Koer, the 
wdfe of Shib Pei'kash Misser, died leaving another son, born after the date of 
the decrees under appeal. The parties on the record were altered accordingly. 

On this appeal— 

Mr. B. V. Doyne and Mr C. W. Arathoon appeared for the Appellant 

Mr. J. D. Mayne and Mr. C C Maaae for the Respondent. 

For the appellant it was objected that the order of September 1873, 
directing the Collector to take charge of the minor’s property having been 
incorrect, this suit was not properly brought in the name of the manager. It 
was argued that as the minor would not have been bound by an adverse decree 
made in a suit brought in his name by a person not having a title to sue, so 
also this suit could not be maintained wdth this defect in it 

For the respondent it was answered that if the Collector was not guardian 
of the infant on behalf of the Court of Wards before the order of 7th June 
1877, be thereupon became guardian ad litem. 
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Their Lordships decided that the objection was untenable. Eeference was 
made to s. 578 of the Code of Civil Procedure, Act X of 1877 For the appel- 
lant it was then argued that the judgment of the High Court could not be 
upheld. As regards the liability of the family estate to be sold in execution 
of the decree of 4th March 1873, that estate was then and Jiad been during the 
time when the debts were incurred, in the hands of the father, Shih Perkash 
Missel, as managor He being competent to contract debts, binding on his 
son, and rendering the family estate liable, had done so. Ancestral property 
was not exempted from liability m respect of a man’s debts because a son was 
born to him , the legal obligation being imposed on the son to pay his father's 
debt unless incurred for any immoral or illegal ijurpose Eeference was made 
to Sfaaj Bunni Koer v tiheopionad Sniqh (L E , 6 I. A., 88 , 1 L E., 5 Cal., 
148 , 4 C. L E , 226) and Girdharec Lai v. Kantoo Lai (L. E , 1 1. A , 321), 
where, as here, a Hindu family consisted of [633] father and son, the father 
was manager of the joint property, and was guardian of the sou and the 
father’s act of getting into debt bound the share of tlie son in the family pro- 
perty, save in the excepted case of debts improperly incurred, which had not 
an sen here The father could impose, and by his getting into debt had 
imposed, tlie burden of satisfying the decree That shares in ancestral estate 
might be so cliarged as that upon partition they went to creditors appeared 
from the decisions of the High Court Eeference was made to Deendyal Lai 
V. Juqdeep Narani Singh (L E , 4 1 A., 247 , I L E , 3 Cal , 198). But it 
was distinguished that in this case “ the right, title, and interest ’ of the father 
in the family estate was his interest as a manager who had incurred debts 
binding on the other members of the family 

Eeference was also made to Umhica Piosad Tcwary v Bam Sahai Lai 
(l.L R , 8 Cal., 898) 

f As regards tlie interest of the deceased wife and mother It was a question 
whether she could be said to be entitled to a share under the Mitaksbara , see 
chapter I, ss 7 and il It was tiuethat the wife of the fatlier had been held 
entitled to a share on a partition taking place between a father and a son in 
Siiwrun Thakoor V Ch under Mun ALsse? (1 L R , 8 Cal , 19) But, in the 
absence of a partition (and here there was no partition except so far as the High 
Court treated the family estate as subject to partition), the wnfe was entitled 
only to maintenance, not to a share 

For the respondent it was submitted that the question being what was the 
interest of the father, w^hen his “ right, title, and interest ” were brought to 
sale, it could be ascertained by determining what share he would obtain upon 
a partition Each member of the family had an equal interest, and tlie extent 
of that interest was determinable by wha^ they would receive upon partition 
Tbe appellant by his purchase acquired only the right, title, and interest of the 
respondent, Shib Perkash Misser, in the eight annas of mouzah Singhol, w^hich 
was an undivided one-third share therein 

Reference was made to the judgment of MiTTEU, J , in Umhica Prosad 
Tewary v. Barn Sahai Lai (T.L R , 8 Cal , 898) and Bamphnl Singh v. Deg 
Narain Singh (1 L E , 8 Cal., 517) 

[ 684 ]* The minor plaintiff would have been entitled to a decree for posses- 
sion of the whole family estate subject to the declaration that the respondent, 
as purchaser, had acquired the undivided one-third share, and was entitled to 
take the whole subject to a deduction of that share, or those shares, which (as 
in DeendyaUs case) belonged to the other co-sharers In this case, however, 
the High Court, avoiding circuits of procedure, had directed a partition 
declaring the minor to be entitled to possession with mesne profits. 
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The plaintiff had, therefore, got no more than he was entitled to, the 
appellant suffering no loss, but receiving what otherwise he would have had 
to resort to a partition in order to obtain. , 

Mr R. V. Doyne replied, contending that it could not be insisted that the 
proceedings were of the same effect as a partition 

At the conclusion of the arguments their Lordships’ Judgment was 
delivered by 

Sir Riohsiird Couch — Three (luestions have been raised before their 
Lordships in the hearing of this appeal The first wasdisjiosed of in the course 
of the argument. It was this That the suit was brought by tbe manager 
appointed by the Court of Wards on behalf of the infant plaintiff , and that the 
manager had no authority to represent the plaintiff in it Without consider- 
ing whether he had authority or not, their Lordships were of opinion tliat, if 
the plaintiff had a right to sue, the objection was only a formal one, and could 
not be allowed to be raised in tbe present appeal 

The next and the principal question in the case was, what right or 
interest in the property, which is the subiect of the suit, was acquired by the 
ajipellant, Hardi Narain, by his purchase at the sale in execution of a decree 
which ho had obtained against the father of tiie respondents, Shih Perkash 
Misser ? It appears that Shib Perkash Misser was indebted to Hardi Narain, 
partly on account of a mortgage, and partly for fuither advances , and that Hardi 
Narain brought a suit against him in order to recover the debt, and obtained 
a decree on the 4th of March 1878 The decree was the ordinal y one for 
the payment of the money , and this case is distinguishable fiom the cases 
where the father, being a member of a joint family governed by the Mitak- 
shara law, had mortgaged the family property to secure a debt, and the decree 
[63S] had been obtained upon the mortgage and for a realization of the debt 
by means of the sale of the mortgaged property It is a simple money decree, 
which states that the claim was to recover Bs 0,335, principal and interest, 
and is . “ That a decree he passed in plaintiff’s favour for the amount of claim 
and interest on the principal for the period pending judgment of the case, and 
costs with interest on the entire amount, at the rate of eight annas per cent per 
mensem from to-day till realization ” The property was attached on the 1st 
of April 1873 , and the attachment being by an order prohibiting the defend- 
ant from alienating the property, it purported to he, as it must have been, an 
attachment of the entire eight annas , but wdiat was attached and subsequently 
sold really was the right, title, and interest of the father, against whom the 
decree had been obtained, in the eight annas ’ and it is clear from the terras of 
the sale certificate that this is what was sold and purchcised by the appellant 
The sale certificate, which was given after some questions had been raised by 
the father with respect to the regularity of the sale, and the sale had been 
confirmed by the High Court, which questions it is not nocessaiy to consider 
—stated that an application had been made, and the sale proclamation was 
issued — “ and the said property was on the 5th August 1873 sold lor 
Rs. 6,800; and whatever rights and interests tlie said judgment-debtor had in 
the said property were purchased by Baboo Hardi Narain, decree-holder, auction- 
purchaser.” It then went on, after speaking of the payment of the purchase- 
money, to say . “ Therefore this sale certificate is granted ^o Balioo Hardi 
Narain, decree- holder, auction-purchaser , and it is proclaimed that whatever 
rights and interests the said judgment-debtor had in the said property iiaving 
ceased from the date of the auction sale passed to the said decree- holder 
auction -purchaser,” Therefore what was purchased on that occasion were the, 
rights and interests of the father , and this is precisely like the case of Deendyal 
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Lai V. Jugdeep Narain Stngh (L. B., 4 I. A., 247 , 1. L. R., 3 Cal., 198), where 
their Lordships held that, the purchase being as it was here, by the person 
who had obtained the decree, only that passed which the father, the person 
against whom the [636] decree was obtained, had. The judgment in that 
case delines what is actually sold. At page 253, speaking of tlie decision of 
the High Court at Calcutta in the Full Bench case which is so often referred 
to, their Lordships say “ So long as Bhagwa lived ” — that is, the man against 
whom the decree was obtained — “ he had an interest in this property which 
entitled him, if he had pleased, to demand a partition, and to have his share 
of the joint estate converted into a sepai*ate estate. ” The bond-holder had 
.sued on his bond, obtained a decree, taken out execution against the joint 
property, and become the purchaser of it at the execution sale The interest 
which is purchased is not, as Mr. Daync argued, the share at that time in the 
property, but it is the right which the father, the debtor, would have to a 
partition, and what would come to him upon the partition being made. That 
IS the answer to Mr Doyno's aigument that the father was entitled to a half 
What the father was entitled to, and what the purchaser became entitled to, 
was what the father would get if a jiartition had been made, which was only 
a third of the eight annas sliare. According, therefore, to the authority of 
Deendycil Lai v. Jugdeep Narain Singh (L R , 4 1 A , 247 , I L K, 3 Cal., 
198) the present appellant became entitled only to the one-third, treating it as 
if the sale was to operate as a partition at that tune 

The case of Deendyal has been recognized in a subsequent case of Sura] 
Burnt Koer v. Sheo Prosad Snigh (L R., 6 I A , 88 , I L R , 5 Cal , 148 , 4 
C. L. R., 226), in which that decision was acted upon, and which case is also 
applicable to the present 

The other question which has been raised befoio their Lordships is this 
Th5 High Court, when the case came before it on appeal — having satisfied 
itself tliat the present appellant, by his purchase, took only the interest which 
the father had, and if a partition had been made at the time of the sale the 
mother would have been entitled to a third, and the son, who was then living, 
would have been entitled to another third - directed that tlie inothei should 
be made a party to the suit, it hsiVing been found that the lights of the parties 
were governed by the Mitakshara law The mother having been made 
a party, the High Court then made what m effect is a partition of the property 
which was tlie subject of the suit, making a decree that the [637] mother 
and the son should each recovei one-third, leaving the lemaining third 
in the appellant’s possession. After the decree and pending this appeal, 
the mother died, and a second son having been born, the two sons are now 
parties to this appeal in respect of her share The question which has been 
raised is whether the decree which lias been made hv the High Court ought 
to stand or not. 

According to the judgment of their Lordships m DeendyaVs cane, the 
decree, which ought properly to have been made, would have been that the 
plaintiff, the first respondent, should recover possession of tbe whole of the 
property, with a declaration that the appellant, as purchaser at the execution 
sale, had acquired the share and interest of Shib Perkash Misser, and was 
entitled to take proceedings to have it ascertained by partition. So that, in 
fact, the appellant lias got a decree more favourable to himself than he was 
entitled to. He retains possession of one-third, instead of being turned out of 
the possession of the whole and left to demand a partition. 

Their Lordships, therefore, think that there is no ground for altering the 
decree of the High Court, although it may have gone beyond what was neces- 
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sary or proper. The decree is not strictly right, but the appellant does not 
suffer by that. He gets all that he would be entitled to if a partition were 
made. 

Their Lordships will, therefore, humbly advise Her Majesty to affirm the 
decree of the High Court and to dismiss the appeal. The appellant will pay 
the costs 

Appeal dfS7)itssed. 

Solicitor for the Appellant Mr. T. L. Wilson 
Solicitor for the Respondent Mr II Iheasutc 


NOTES. 

[ 1 THE AUTHORITY OF THIS CASE— 

This case like DeendyaVs case was misuiideistood until the Piiw Council decision in 13 
Cal , 21 It was crroneoiislv believed to down that where the suit was .ig.iinst the father 
alone, and in execution, ‘ the right, title and interest’ of the f.ither was sold, his interest alone 
passed by the sale and not that of thi* son also — (1R84) 0 Bom , 805 , (IH85) 8 Mad , t7(> , 
(1886) 9 Mad , 188 , (1885) 9 Mad 84.J , (1884) 8 Bom . 481, 489 

The case of IS Cal , ‘21, showed that tli(‘se aie not proper tests to appls , vi/ whi-thet the 
decree was a inoney-deciee or a mortgage-decree , whether the son was a party or not — 
(1886) 8 All , 205 495 , (1886) 9 Mad , 424 , (1887) 11 ^fad , 64 12 Mad 142 , 1 1 Bom , 37 , 
12 Bom , 625, 691 , 15 Bom , 87 . (1895) 20 Bom , 885 21 Bom , 616 , 15 (UI , 70 ; 

17 Cal , 589 

See the Notes to 3 Cal 198, in the Law Reports Reprints wheie this subject is fulh 
dealt with 

As regards the question, when the decree in.iy bi‘ impetiched in execution see (1909) 82 
Mad , 4‘29 19 M L J , 401 • 

As regards gonoial presumptions one \va\ or the other respecting the evtent of interest 
passing'to the purchaser, ,se<? (1892) 14 All , 190 , (1890) 15 Born 87 

II THE RIGHTS OF ALIENEE FROM COPARCENER 

The alienee obtains the interest existing at the date of the alienation — 3 Cal 198, 5 Cal , 
148 , 10 Cal , 626 , 23 Cal , 262 , 25 Mad , (>90 , (1911) 21 M L J , 246, o\eiiuling 14 Mad . 408, 
and this is to be ascertained by pa? tit ion, the alienee, ateordiiigto the recent Madras case, not 
being a tenant m common with the Lopareeiiers - (1911) 1.5 IM L T 186 dissentmq from 
36 Mad , 47 

III FORM OF DECREE - 

See also (1887) 9 All . t)72 

lY CLASS GIFTS 

It baa been held that the Knghsli rule in Leake v Hobinson is not applicable, and the 
gifts to a class will not fail meiel> by reason of its tailure m the easi ol some members 
thereof— 88 Cal , 468 P C 15 C W N„ 39.3 

As regards gifts to the next generatron, sec (1881) 6 Ml 560, according to which the\ 
operate on the interest of the donor, whatever be the effect «is regards those born thereafter , 
see also 32 Cul , 992 9 C \V N , 749 1 0 L J 182 ] 
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The mth Aprii, 

PBESBNT .tt’tm .. 

Mb. Justicb Mcvonbbl anv Mi?. JVSTICI^ rlL j 


Joyfcara and anothei .Plaintiffs 

versus 

Ramhari Sirdai and another Defendants 


IV^ll — Stridhayi —Maintenance to yvidozv not expressed nor denied by will 

The right to maintemince being one gi\en to a widow b» thu Hindu law, that right 
cannot be taken away except bv express language to that effect 

A gift of stiidhnn is not equivalent to d piovision foi maintenance 

One Joytara Bihi and hei* daughter, the former being the elder widow of one 
Huridhun Sirdar (deceased), sued the voungei widow of Huridhun and her 
children to obtain maintenance at the rate ot Rs 8 per meriBera out of the 
estate of the deceased Huridhun 

The defendants contended that the deceased had left a will, and that 
under the tenth paragraph of that will there was a gift to Joytara, in the 
following woids — “ of gold and silver ornaments and clothes and the cash 
and the monev due to her by others as belonging to the funds, which she 
possesses either known to the family or not,” and that there being no separate 
protision in the will for the maintenance of Joytara and her daughter they 
were not entitled to claim it 

The Munsitt held that the will made no provision for the plaintiff’s main 
tenance, but that they were entitled to obtain it under the Hindu law, and he 
therefore decreed the suit in favour of the plaintiffs, allowing maintenance at 
the rate of Rs. 3 and Re 1-8 pei mensem, respectively, to the mother and 
daughtei. 

The defendants appealed to the Subordinate Judge, who held that, inasmuch 
as the will allowed no maintenance to the widow, she was not entitled 
to claim it , but held that the daughter, who was unprovided for hy the will, 
was entitled to obtain maintenance until the time of her marriage, and he 
fixed Rs 2 po^ mensem as the maintenance payable to her. 

[ 639 ] The plaintiff, Jo>tara, appealed to the High Court. 

Moulvi Seiajul /s/am for the Appellant contended that the lower Court 
was wrong in holding that the effect of the will was to exclude the widow 
from maintenance , and that the maintenance allowed to the daughter was too 
small. 

Baboo Grlsh Chnnde/ Chowdhy for the Respondent. 

Judgment of the High Court was delivered by 

Field, i. — We think this appeal must succeed with respect to the claim 
for the widow’s maintenance. The Subordinate Judge argues that, because 

* Appeal from Appellate Decree No. 2132 of 1882, against the decree of Baboo Kali 
Doss Put, Second Hnbouimate Judge of Tjpperah, dated 21st of July 1882, modifying the 
decree of Baboo Behari Lai Mukurjoe, Munsiff of Ramraignim, dated 27th December 1881, 
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there is no express provision for maintenance in the will, the widow is not 
entitled thereto ; and he considers further that, as she was allowed to retain 
certain clothes and ornaments, it was unnecessary to give her any maintenance 
in addition. We think that a gift of strtdhan is not equivalent to a provision 
for maintenance ; and the right to maintenance being one which the widow 
has under the Hindu law, that right cannot be taken away unless by express 
language to this effect. We therefore set aside the decree of the Subordinate 
Judge and restore that of the Munsif, making an allowance of Bs. 3 a month 
to the widow as maintenance. 

As to the daughter’s allowance,^ we see no reason to interfere The appeal 
will be decreed with costs to the appellant in proportion to the amount as to 
which she succeeds. 

Appeal allowed. 


NOTES 

[ The award of maintcnanco and the extent thereof depends on the iiidepeiident means 
of support possessed by the widow —(1902) 29 Gal , 557 6 C W. N , 5":J0 , (1899) 21 All., 

232. 

A Hindu can dispose of hib property b} will, free of his widow’s claims for maintenance, 
so long as he leaves sufhcient property th 'refor — (1890) 17 Cal , 886 , (1888) 15 Cal , 292 
(806) , (1889) 12 Mad., 490 (494) , see also (1908) 12 C W N , b08 , (1908) 36 Cal , 76 (light 
on partition may be defeated) ] 


[local. 639] 

APPELLATE CIVIL 


The 24th April, lt<84. 

Present 

Mk. Justice McDonelij and Mu Justice FietjD 


Woorna Pershad Koy and others Defendants 

versuh 

Grish Chunder Prochundo 1‘laintiff 


H indii law — In heritance — Insan i ty 

In order to exclude a person from inheritance under the Hindu law, on tjio ground of 
insanity, it is sufhcient to prove insanity at the time when succession to the property oiiens 
out 

This was a suit to obtain possession of 1 anna 15 gundas share in taliiq 
Kiamut Durgapur by right of inheritance, and to [640] set aside a putni 

Appeal from Appellate Decree No. 2119 of 1882, against the decree of Baboo Goiiesh 
Chunder Chowdhry, Subordinate Judge of Rajshahyc, dated 24th July 1882, ahinuing the 
decree of Baboo Probode Chunder Dut, Munsif of Natore, dated the 31&t of August 1881. 
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pottah. One Bama Nath Sidhanto was the original owner of the share. After 
his death, his two daughters, Grourmoni and Kalimoyee, came into possession 
of the property m the ordinary course of succession. Kalimoyee died leaving 
a son, Sossi Saran Subsequently, on the death of Gourmoni, who left no 
issue, the plaintiff, as the grandson of the original owner's brother, claimed the 
property from the heirs of an alleged putnidar of Gourmoni, alleging, among 
other things, that Kalimoyee’s son, Sossi Saran, being insane at the time of 
Gourmom’s death, was incapable of inheriting. The defendants alleged that 
Gourmoni had granted to their father a putni of these lands, and that since 
their father’s death and tlie death of Gourmoni they had been in possession, 
and had paid rent first to Sossi Saran and afterwards (on his disappearance) 
to his wife as the mother and guardian of his infant sons , that Sossi Saran 
was-not insane 

The Munsil found that Gouimoni had no powei to alienate beyond her 
lifetime, and that Sossi Saran was insane at the time of Gourmoni’s death, 
and was therefore incapable of succeeding to the property of Rama Nath , he, 
therefore, gave a decree in favoui of the plaintiff 

The defendants apjiealed to the Subordinate Judge, who dismissed the 
appeal, holding that Sossi Saran was insane at the time of Gourmoni’s death , 
adding “ that ho tnav not have been a perfect idiot, but 1 think there can be 
little doubt tJiat Ins mind was deranged, and that he was unfit for the ordinary 
intercourse of life, and as such was incapable of inheritance ” 

Baboo Sreenath Das and Baboo Mohesh Ghimder Chowdhry for the 
Appellants 

Mr. Evans, Baboo Mohini Mohun Hoy and Baboo Kishori Mohim Roy 
for the Respondents 

^ The Judgment of tlie High Court was delivered by 

Field, J — The first point raised in this appeal is, that insanity at the 
time when the inheritance falls in is not, accoiding to the Hindu law, a dis- 
qualification for inheriting, but that according to that law it must be showm that 
the person who is sought to be disqualified was insane from his birth. We find 
[64t] that this question lias "been concluded liv authority. See the case of 
Dwarka Nath Bysak v Mahendm Noth Bysuk (9 B L R , 198). It w^as then 
decided on appeal fiom the Original Side, that insanity at the time when the 
succession opens out is sufficient to disqualify We find that the same point 
had been previously decided by two learned Judges of this Court in the case 
of Btaja Bhukan Lai Ahusti v B/chan Doui (9 B. L R , 204, note). It was 
held the other day by a Division Bench of this Court in the case of Ram 
Sahye Bhukknt v Lala Latjee Bahye (I L R., 8 Cal , 149 , 9 C. L R., 457) 
that under the Mitakshara law a person who is at the time insane is not 
entitled to share iqion a partition in a joint familv This case though not a 
direct authority, supports the view taken in the two previous cases already 
referred to We must, therefoie, decide agamsL the appellant upon the first 
point 

Then it is contended that there is no sufficient finding to support the 
judgment .of the Court bolow^ It is said that the Subordinate Judge has not ' 
found that degree or that kind of mental derangement which would be suffi- 
cient to create disability. The Subordinate Judge proposes to himself as the 
second issue to bo tried whethei, at the time of the death of Rama Nath’s 
daughter, Gourmoni, her sister’s son, Sossi Saian, was insane, and he answers 
this by saying in his judgment “ It appears to be clearly and satisfactorily 
proved that Sossi Saran was insane at the time of Gourmoni’s death.” He 
then goes on to add a few remarks and finishes up by saying ; “ I think there 
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can be little doubt that his mind was deranged, and that he was unfit for the 
ordinary intercourse of life.” Tt is said that his being unfit for the ordinary 
intercourse of life is not evidence of insanity We think the Subordinate 
Judge did not mean to say that it was. The observation that he was unlit 
for the ordinary intercourse of life was added on to the finding that his mind 
was deranged, and might well be meant to imply that this was the consequence 
of mental derangement. We think there are no grounds for this appeal, 
which must therefore be dismissed with costs 

Appeal (h^mi^Hpd 


* NOTES. 

[S^falsothefollowing cases —(1881) sail . 019, (1888) fi \11 . .lOO . (1872) 0 

H I.. R , 198 , (1906) 28 All , 247 ] 

[ 642 ] CRIMINAL MOTION 

The April, 1HH4 
Present 

Mr Justice Mttter and Mr Justick Norris 


In the matter of Jhabbu Bingli and others Petitioners ‘ 


Limitation — Act XV oj 1877, ^ 12 — Exclusion of time rii 
ohtaininq copy of judgment 

Certain accused persons were convicted on the 29ih Febiuarv 1884, and made their grst 
application for a copy of the ludgincnt on the 26th March, tendering fltampod papei for Hucb 
copy on the 26th and 29th Maich The cop\ was prepared on the 80th, and the prisoners, 
who had been admitted to bail on the 5th Marcli, presented their appeal on the 7th Apul 1884, 
which wari rejected as being out of time Held^ that the appeal ought to have been admitted. 

On the 29th February 1884 two men were cchivicted of noting and sen- 
tenced to SIX months' rigorous imprisonment On the 5tli March they presented 
a petition through a Mukhtar, stating that they had been unable to appeal 
because they were unable to obtain a copy of the judgment (at that time tJiey 
had as a matter of fact made no attempt to do so) , but fhat they would 
appeal as soon as they obtained a copy, and they further asked to be admitted 
to bail The Sessions Judge released them on hail The prisoners applied foi 
a copy of the judgment on the 25t)i March, the stamp sheets of paper foi the 
copy being filed on the 2Gth and 29th March , on the 30th March the copy was 
ready for delivery. The memorandum of appeal with tlie judgment were pre- 
sented on the 7th April 1884 , the portion of the order of the Subordinate 
Judge refusing to receive the appeal ran as follows “ It appears at first sight 
that the appeal is out of time , it should have been presented hy tlie 30th 
March , it remains to be seen how many days are to be deducted m calculating 
the period of thirty days allowed by law ” • 

" On examining the copy of judgment, I find that the application for the 
copy was made on the 25tli March , the requisite stamped sheets were filed on 
the 26th and 29th, and the copy was ready for delivery on the 30tli How 
many days are there to be deducted 

* Criminal Motion No. 123 of 1884; from an order of W H. Page, Esq Officiating 
Sessions Judge of Bhagulpore, dated the 8th April 1884 
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In my opinion only two, because by * the requisite stamped sheebs ’ is 
meant the full number of stamped sheets required. [ 643 ] But the appellants’ 
pleader asks, how could the appellant know the number required ? I answer that 
he had had from the date of his release to the date of his application for copy 
(nearly three months) to find out. The appellant says he had not funds, but 
if lie had applied from the ]ail for a copy he would have received it without 
any cost If he had applied for a copy within a few days of his conviction, I 
should have said that he had a right to claim a deduction of the whole time. I 
find that the appeal is presented out of time and therefore decline to receive it.” 

The prisoners applied to the High Court under the revisional sections of 
tlie Code of Criminal Procedure. * 

Baboo Juqgut Ghunder Baiineijce and B&hoo Taruck Nath Diitt tor the 
Applicants. 

No one appeared for the Crown. 

The Opinion of the High Court was delivered by 

Mitter, J. — We think that the appeal was within time and should have 
been registered. We accordingly direct it to be registered and heard bv the 
Sessions Judge. 

Order reversed. 


1 10 Cal. 648 ] 

CBIMINAL EEPEBBNCE. 

The 4th April, 1884 
Present 

Mk JtjSTIce Puinsep and Mr Justice O'Kinealy 

Queen -Em press 
imsus 

Nga Tha Moung and others ' 

Burmah Courts — Transfer of case — Criminal Procedure Code, s. 178- 
Refereiice to High Court — Burmah Courts Act (Act XVTI of 1875), s. 80 

The local Government has no power under s 178 of the Code of Criminai Procedure to 
transfer for trial to the Court of a Commissioner a criminal case duly committed for trial to 
the Court of the Recorder of Rangoon , but the local Government haw tho powcM to transfer 
a case from\hc district of Rangoon to the Sessions Division of Pegu 

This was a reference under s. 80, cl (b), of the Pjurmah Courts’ Act (Act XVII 
of 1875) from the special Court constituted by that Act. The question referred 
was whether the local Government has power to transfer for trial to the Court 
of a Commissioner a criminal case duly committed for trial to the Court of the 

* Criminal Reference No. 1 and letter No. G. R, 9-1 from Registrar, Special Court of 
Bntifth Bunnah, dated Rangoon, the 10th January 1684 
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Beoorder of Bangoon. The facts of the case are fully set out in the opinions 
of the Judicial Commissioner of British Burmah, [644] Mr. Jardine, and of 
the Recorder of Rangoon, Mr Egerton Allen, which arc as follow * — 

Mr. Jardine. — The prisoneis in this case . were prosecuted before a 
Magistrate having jurisdiction in the town of Rangoon, the town being a 
district in which tlie Recorder of Rangoon exercises the powers of a Court of 
Session under s. 60 of the Burmah Courts’ Act of 1870 The same section 
declares that for the purposes of s 64a of the Code of Criminal Procedure the 
Court of the Recorder shall be deemed to he a High Court, and s 61 confers 
on ^he Recorder all the jiowers of a High Court under the Code of Criminal 
Procedure in respect to the proceedings of the Magistrates of the town 

Linder s. J of the Criminal Procoduio Code of 1882, the reference to s Gia 
must be taken to be made to s 527 of tlie same Code in other respects s 1 
of the same Code preserves the special legislation of the Local Courts’ Act 
where there is no specific provision to the contrary. 

The Magistrate committed the prisoners for trial before the Recorder’s 
Court. No doubt about the lunsdiction of llieRecoider to hold the trial seems 
to have been suggested, and no reference was made to the Judicial Commissioner 
undei s 185, nor any proceeding taken to quash the commitment under s 215 

. The learned Recorder wrote to the Secretary to the Chief Commissioner 
to request that the local Government will ho jJeased, under the provisions of 
s 178 of the Criminal Procedure Code, to direct tlie transfer of the cases to the 
Pegu Sessions division for bi lal hv the Sessions Court of tliat division 

The order of the Chief Commissioner is contained in a letter of 20th 
September 1883 from his Secrotarv to the Recorder, directing that the cases 
be tried in the Sessions division of Pegu Upon this the learned Recortler 
forwarded the record to the Commissioner of Pegu who, under s 35 of the 
Burmah Courts’ Act, “ is deemed to have the poweis of a Sessions Judge ” 
The Commissioner tried the prisoners m his Sessions Couit sitting at Rangoon, 
the prisoners appealed to mo as a Judicial Commissionei, and I admitted their 
appeals, and then referred tliem to the special Court for disposal, as I had 
doubts about the validity of the order of tiausfor and the jurisdiction of the 
Commissioner to determine the nieiits of the appeals 

T am of opinion that s 178 does not doil with transfeis of cases from one 
Court to another , a separate chapter 44 is given to such transfer^ So far as 
the ijresent case is concerned ss 526 and 527 apply Under s 526 the High 
Court can only act for specihc reasons, the power of transfer being eyidently 
one which ought to be rarely exercised under s. 527, the equivalent of the old 
s 64a. The order of the transfer must come from the Governor-General of 
India in Council. * 

Section 178 appears to me to allow the local Government to direct the 
trial of cases m a place outside the local jurisdiction of tlie tr\ing Court, 
or in a separate portion of the local juiisdiction. For example, if the Com 
[643]missioner of Arakan is directed by the Government undei if 10 of the 
Courts' Act to hold his Civil Court in Rangoon, the Government might also 
under s. 178 order the same officer to hold trial of Arakan criminal commit- 
ments at Rangoon The same as to the Recorder’s Court under s 45 of the 
local Act. In this way 1 would try to reconcile s. 178 of ihe Criminal 
Procedure Code with ss. 70 and 77 of the local Act, and s 527 of l!ie Criminal 
Procedure Code. Section 77 gives the Chief Commissioner a power to transfer 
any criminal case pending in the Recorder’s Court to the special Court but 
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not to any other Court, the principle of the law being apparently that the 
transfer shall not be to an inferior Court. The special Court is superior and 
the Commissioner's Court inferior in powers to the Eecorder’s Court. 

I am bound to take notice of a construction of the local Act by Mr. B. 
Crosthwaite, Judicial Commissioner in 1880, when the Chief Commissioner 
passed an order under s. 59 of the local Act transferring to the Judicial 
Commissioner’s Court a criminal case pending for trial in the Eecorder’s Court 
on a due commitment At that time the Judicial Commissioner sat in a 
jurisdiction transferred from the Commissioner of Pegu and with the powers 
of a Sessions Judge Mr Crosthwaite Jield that s. 59 did not apply to 
criminal cases, and it does not seem to have occurred to either him or the local 
Government that s. 63 of the Criminal Procedure Code then in force (the 
equivalent of s 178) was iii any way relevant The concluding part of 
Mr. Crosthwaite’s judgment in that case {Queen- Emprena v Abdul) explains 
his view of the effect of s. 60 of the Burniah Courts' Act, and as 1 am of the 
same opinion I quote the passage — 

“ The last clause ot s 60 of the Act was apparently intended to provide 
for cases like the present as well as for others, for it enacts that for the 
purposes of s. 64 n of the Code of Criminal Procedure, the Court of the 
Eecorder shall he deemed to be a High Court The present case then may, 
under this section, be regarded foi the piupose of s. 64ft of the Criminal 
Procedure Code as pending before a High Court, and if it is necessary to 
transfer the case tlie Governor-General in Council can do so under s. 64a. 
The transfer cannot, perhaps, be made to the Judicial Commissioner because 
he cannot try criminal cases as a High Court, and the transfer must be made 
from one High Court to anothei High Court But as to this I need give no 
opipion. There is, it seems to me, a remedy provided for difficulties of the 
present description by the last clause of s 60, and if under that clause the 
Govern or- General can only transfer the trial of a criminal case from the Court 
of the Recorder to a chartered High Court, it is very possible that the 
Legislature so intended that, and it did not intend that anv Court other than 
a chartered High Court should exercise the jurisdiction over European British 
subjects conferred ])\ the Act upon the Eecorder 

1 arn of opinion then that, as tlie terms oi s 59 plainly do not relate 
to the tiarisfei of criminal trials, and that as the provisions of s. 60 give 
[ 646 ] the Governor-General in Council tlie power to transfer criminal trials 
from the Recorder’s Court wli^re it is expedient to do so, the construction 
contended foi would be had :n itself, and w^ould be opposed to other provisions 
of the law, ami f therefore conclude that I have no jurisdiction to trv this case 
and I am bound undei these circumstances to decline to try it." 

The Court of the Recorder is the creature of the local Act and is unique 
in its powers, some of these being those of a Court of Sessions, others those 
of a High Court, and these considerations appear to me to give force to 
Mr. Crosthwaite’s reasoning If the Legislature had intended to give greater 
power of transfer than what s 77 gave already, I think it would have used 
clearer words for that purpose. The Recorders jurisdiction in many respects 
resembles the Original Side in a Presidency Town 

As my if^arued colleague differs in opinion, we must refer the point to the 
High Court of Bengal, and I would do this before disposing of the merits. 

Mr. C. P Bgerton Allen. - “ Whether the local Government has power to 
transfer for trial to the Court of a Commissioner a criminal case duly committed 
for trial to the Court of the Recorder of Rangoon." 
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In my opinion the local Government may, acting under the provisions of 
s. 178 of the Code of Criminal Procedure, direct that a case committed for 
trial to iny Court acting as a Court of Session may bo tried by the Court of 
the Sessions division presided over by the Commissioner of Pegu, subiect to 
the pioviso to s. 178 

There can be no doubt that the Court of the Recordoi of Rangoon is 
differently constituted from anv other criminal Court, and therefore it is 
impossible to apply the section of the Criminal Procedure Code to it in all 
respects. But with repaid to s. 378 it seems tome applicable in this way, that 
when the Court sits as a Court of Session it applies but not when it sits as a 
High Court. 

In cases where 1 sit as a High Court, if it was desirable to transfer for 
trial elsewhere, a case committed to me, 1 think such transfei would be made 
not by the local Government, but by the Goveinor-General in Council 

As I read Mr Crosthwaite’s judgment the point was not decided by him, 
his opinion only being given The point for decision before Mr. Crosthwaito 
was whether the local Government could transfer a criminal case fiom the 
Recorder's Court to a Court of Session under the provisions of s 9 of the 
Burmah Courts’ Act, and he held it could not bo done as that section applied 
to civil and not to cnmina] cases. 

The point referred b\ the learned Judge ol the special Court was 
whether the local Goveinmcnt has power to transfer for trial to the Court of 
a Commissionei a criminal case dulv committed for trial to the Court of the 
Recorder of Rangoon ” 

The Advocate-Geneial (Mr Pate/) tor the Crown 
The Deputy Ijegal Remeinbrancer (Mr. Kflht/) for the other side 
The Judgment of the Court was delivered by • 

[64-7] Prinsepy J. — This case arises out of a veteronce by the special 
Court of British Burmah made under s 80, cl (/>), of the Burmah Couits’ Act 
The point submitted for decision rs stated to be \\ hethor the local Govern- 
ment has powei to tianslor for trial to tlie Court of Commissiot'er a criminal 
case duly committed for trial to the Court of the Recorder of Rangoon 

\Vc would, howevei, premise by stating that tlu’ ]>oint on which the 
Judges of the special Gouil in British Bui mail have dittenid is not accurately 
expressed, in so tai as it has aiisen from the case betoie them Wo find rather 
from the record that the case really tor our decision is whetlici the local Govern- 
ment has power to direct that a case duly commifcted to the Recorder of 
Rangoon m which the accused are natives shall be transfoued and tried in any 
Sessions division, or, as in the present case, m the Sessions division of Pegu 

By s. 60 of the Bmmah Courts’ Act the Recorder is empoweiod toexeiciso 
the powders of a Court of Session within the local limits of his oulinary civil 
jurisdiction. This we undei stand to be the powei s ol a Court of Session as 
defined in Chapter 111 of the Code of Criminal Procedure. In order to provide 
for the passing of sentence of death, which when passed by a Couit of Session 
is subject to the confirmation of a High Court, it is provided that when a 
sentence of death is passed by the Recorder as a Court of Session it sliall be 
subject to the confirmation of the special Court These are the geneial powers 
of the Recorder’s Court, except as regards the trial of European Hiitish 
subjects , in other respects it is deemed to be a High Court, and not a Court ol 
Session. Clause 3 of s. 60 of the Burmah Coiuts’ Act declares tliat lor the 
purposes of s 64a of the Code of Criminal Procedure, that is, s. 5i^7 of the 
present Code of Criminal Procedure, the Court of the Recorder shall bo deemed 
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to be a High Court Under s. 61 the Hecorder is given the powers ol a 
High Court under the Code in regard to revision of proceedings of the Magis- 
trates within his local jurisdiction. And under s. 62 of the same Act the 
Recorder is given the powers of a High Court for the trial of, or otherwise with 
reference to, European British subjects and persons charged jointly CM8] with 
them. Looking, therefore, at these sections it appears to us that in the exercise 
of revisional jurisdiction or in the transfer of oases triable by him from his 
Court to any High Court, and in all matters connected with the trials of 
pjuropean British subjects and peisons charged jointly with tiiem, the Recorder 
possesses all the powers ol a High Court But in other respects he exercises 
only the powers of a Court of Session 

This is a case which does not fall within s 527 of the present Code of 
Criminal Proceduie, nor is it a case connected with the revisional jurisdiction 
of the Court of the Recorder, nor is it a case in which a European British 
subject, or persons charged jointly with him, is to be tried 

Therefore, in our ojimion, it falls within the juiisdiction which the Recordei 
possesses, acting meielv as a Court of Session Under s 178 of the 
present Code of Criminal Procedure “ the local Government may direct that 
any case or class of cases committed for trial in any district may be tried in 
any Sessions division ” In regard to such cases Rangoon is a district, and 
the Recorder’s Court is the Court of Session of the Sessions division. The 
conclusion is therefoie inevitalile that under this section the local Government 
IS empowered to direct that any ordinary case (such, for instance, as the case 
before us) committed for tiial by the Recoider’s Court at Rangoon shall be 
transferred ior trial by the Sessions division of Pegu But if the local Govern- 
ment went fuithei and directed that the case should lie tried bv a particular 
Court, we think that such direction and order cannot be sustained, as it is 
be^nd s 178 of the Code It has been urged against this view that undei 
s. 77 of the local Act the duel Commissioner ina\ direct that any ciiminal case 
pending in the Court of the Recorder of Rangoon shall bo translerred to and 
tried before the special Court, and that hence wo should jn'esume that it was 
not the intention of the Legislature that any such transfer should be made to 
a Court of Session. But the answer to tins objection is obvious The special 
Court has been created by tlic local Act , it is not lecognizod by the Criminal 
Procedure Code, and if it were intended to transfer a case from tlie Recoiderof 
Rangoon to tlie Judicial Commissionei , it could only be done liy the special 
provisions contained in the [ 649 ] local Act This does not, as appears to have 
been held by the Judicial Commissionor nccessaiiK or by implication, lead to 
the conclusion that the Legi Jatuie novel intended any case committed to the 
Court of Rangoon '.hould not be tiled in anothei Sessions division 

Sti'ictly speaking, therefore, the answer we should give to the reference by 
the special Court should be that the local Go vei n men t has no power under 
s. 178 of the Criminal Procedure Code to transfer for trial to the Court of the 
Commissioner a criminal case duly committed for trial by the Court of the 
Recorder of Rangoon, but that the local Government has the power to 
transfer a case from tlio district of Rangoon to the Sessions division of 
Pegu, 

Attorney for both paities The Government Solicitor, Mr S, Upton, 


NOTES. 

£ See (1886) 10 Bom., 268, where the jurisdiction ol the Couit at Aden over the island 
of Perim was m question.] 
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APPBLliATE CIVIL 


The 24th April, lii84 

Present 

8ih Richard Garth, Kt., Chief Justice, and 
Mr. Justice Beverdey 


Kashi Nath Ohukerbati . . Plamtift 
veisiLH 

Bnndabuii Chukorbati . Deiendant 


Evidence of oral agteemeiil— Fi n.iid— Acl 1 of IH72, s. 'A2 proviso 1 -Con- 
Itacl — Unlawful consi delation — Act IX of 1872, & 23 I 

Pliiiutifi sued to leecver rent undei a habuhai The defendant admitted execution of 
the kabuliat, but asserted that he rxeciit(*d it in ordoi to enable the planitifT to sell the land 
at a high price, the plaintiff agreeing to make o\er to him Rs. 282 out of the purchase money 
and to obtain foi him from the purchaser a mourasi pottah of the land it never having 
been intended that anv leiit should be pa\ablc under the habuhat 

m 

Held, that evidence of the oral agreement was admissibh' foi thi* jnirpose of pioving the 
fiaiidiilent character of the transaction between the paitics 

This was a suit to recover rent fiom the defendant under a legi^tered kahn/ial 

The deiendant denied tliat the plaintiff' was the owner oi the land, but 
admitted the kabukat, contending that there was an oral agreement, between 
himself and the plaintifl that no lent should be paid oi leceived, and stated 
that the kabukat was executed in ordei [630] to enable the plaintifl to sell the 
land (which was in the possession of the defendant) to some third person, the 
plaintiff giving the deiendant out of the purchase money so to bo obtained 
Rs. 2B2 , and obtaining for him fioin the ])urchaaev a moutasi ])ottali ol tlie 
homestead lands 

The Munsif, disbelieving the defendant s witnesses, decreed tlie suit in 
favour of the plaintiff. 

• Appeal from AppelUtc Decree No 2400 of 1882 against the decree of Baboo Ijina 
Charan Xastogiri, First Subordinate Judge of Tipporah, dated 28th of Septembei 1882, rever- 
sing the decree of Baboo Behan Lai IMookorii, Acting Munsif of Ramraigram, d<1ted the 11 th 
of November 1881 . 

t [ Bee. 23 — The consideration or object of an agroomciit is lawful, unless it is foi- 
biddon by law , or is of such a nature that if permitted, it would 
What considerations and defeat the provisions of any law , or is fraudulent , or involves 
objects are lawful and what or implies injury to the person or property of another , or the 
not. Court regards it as immoial or opposed to public policy ] 
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The defendant appealed to the Subordinate Judge, who held that evidence 
of the oral agreement was admissible under the 2nd and 3rd provisoes to s. 92’'' 
of the Evidence Act ; and believing the evidence of the defendant’s witnesses 
as to the fictitious charactor of the kabuliat, dismissed the plaintiff’s suit. 

The plaintiff appealed to the High Court. 

Moulvi Serajut Islam for the Appellant contended that evidence of the 
oral agreement was inadmissible, and that the defendant having admitted the 
kabiUiaty the suit ought to have been decided in plaintiff’s favour 

Baboo Gopinath Mookerjt for the Eespondents. 

Judgment of the High Court was delivered by 

Garth, C.J. (Beverlp:y, J., concurring). — We think that the Subordinate 
Judge is substantially right in the conclusion at wdiich he has arrived. 

The suit was brought by the plaintiff for the rent of certain land upon a 
kabuliat given by the defendant, which fixed the rate of rent for t’wo years at 
Es. 16 , and which kahuhat is admitted to have been given by the defendant 
to the plaintiff'. 

The defendant’s answer, as alleged in his written statement, was this, 
that the plaintiff' was not the owner of the land at all, and had nothing to do 
with it ; and that the real owner was the defendant himself, who, as well as 
his father before him, had been in possession of it for many years , but that 
he, the defendant, had, in collusion with the plaintiff, given this kahuhat to the 
plaintiff in order that the plaintiff might sell it to some third person for a high 
price, paying the defendant Es 282 out of the price, and obtaining also for 
him from the purchaser a mourasi pottah for the homestead land. * 

The Munsif did not believe this stoiy of the defendant, but the 
Subordinate Judge found that it wtis true There was some [6313 con- 
tradictory evidence, but he found as a fact that the kabuliat was executed 
in order to enable the plaintiff to sell the land, which really belonged to, 
and was in the possession of, the defendant, lor a large price, and to give 
the defendant out of the purchase money Es 282 besides securing him the 
homestead under a moiuasi pottah. Jn othei words, he found that tins agree- 
ment was not a bond fide lease, but a fiaudulent and collusive transaction 
entered into between the jiaities, for the i^urpose of enabling the plaintiff to 
cheat some tlnrd person , and that there never was any intention that rent 
should be paid by the defendant. 

The word “fraudulent,” it is tiue, is not used by the Subordinate Judge 
He merely deals with the question, w'hether evidence ought to have been 
admitted for tno purpose of contradicting the plain language of tlie kabuliat. 
But there is no doubt, we think, what he intends to find , and there is no doubt, 
if the plaintiff’s story is true, that the transaction was a gross fraud. 

That being so, any evidence given for the purpose of proving the fraud 
would be admissible Section 23 of the Conti act Act says : that where the con- 
sideration or object of an agreement is foi bidden by law, or is fraudulent, the 
consideration or object of it is said to be unlawful and the agreement itself is 
void, 80 that neither of the parties can enforce it against the other. 

* [ Sec. Proviso 2 — The extence of any separate oral agreement as to any matter on 
which a document is silent and which is not inconsistent with its terms, may bo proved. In 
considering whether or n.>t this proviso applies, the Court shall have regard to the degree of 
formality of the document. 

ProDiso 3 . — The existence of an> separate oral agreement constituting a condition 
piecedent to the attaching of any obligation under any such contract, grant or disposition 
of property may bo proved.] 
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Then the section of the Evidence Act which shows that under these 
circumstances evidence was admissible to prove fraud is s. 92, which, after 
stating that “ no evidence of any oral agreement or statement shall be admitted 
as between the parties to any instrument in writing for the purpose of contra- 
dicting, varying, adding to, or subtracting from ifs terms, ” ena.cts in the first 
proviso that any fact “ may ])e proved for the purpose of invalidating any 
document on the ground of fraud, intimidation, illegality, want of due execu- 
tion, want of capacity in any contracting party, ” and so on 

It 18 clear, therefore, that the transaction, which is found by the Subordi- 
nate Judge to have been entered into, is a fraudulent transaction, and that 
evidence of the fraud was admissible 

The appeal must, therefore, be dismissed with costs 

4 ppea I diRTfii sstri 

NOTES. 

[“ The fraud must be contemporaneous and not subsequent fraud ; it must be a fraud 
which prevented the inoortion of the allo"od agreement m the deed and not fraud which 
consists in the false denial of the agreement For, if fraud of the latter description 
IS to be allowed to make oral evidence admissible to contradict a document, it would render 
the section nugatory, the object of the section eviclentU being to a\ old falsehood and perjury 
in the great majoritv of cases, even at the iisk of allowing fraud to go undetected in a few 
instances,” per Dr. Fa&h Behan Ohosh in his or image's, cited in 25 Cal , C03, at 606.] 


[632] APPEAL FROM ORIGINAL CIVIL 


The 10th May, 1^84. 

Present 

Sir Richard Garth, Kt , Chief Justice, and 
Mr Justice Cunningham 

Ramoy... .(Plaintiff) Petitionei 

versm 

Broughton . . .(Defendant) Opposite Party 

Limitatimi Act XV of 1877, ss. 4, 5, and 12, sch 11, Art lol—Apjfeal—Time 
requisite, for obtaining a copy of the decree 
A plaint 'fi wisliing to appeal from a decision iiassed against him on the Original Side ol 
the High Court, dated 16th August 1883, presented for filing his memorandum of appeal to 
the Registrar on the 5th September 1883, but by reason of the decieo not baling been siped 

* Review of Judgment of GARTH, C.J , and CUNNINGHAM, J , in Original Appeal 
No. 33 of 1884, dated 22nd February 1884. 
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on that date, no copv of the decree was presented therewith The Registrar refused to 
accept the appeal 

On the 6th September the decree was signed, and on the 7th an ofhoo copy thereof was 
obtained by the defendant’s attorney, who, on the 8th September, served a copy at the office of 
the plaintiff’s attorney On the 12th September, the plaintiff applied for an office copy, which 
he obtained on the 13bh, and on the 15th tendered such copy and his memorandum of appeal 
to the Registrar. The Registrar refused to accept the appeal, unless under an order of Court, 
it being, in his opinion out of time 

On the 0th December 1883 a Judge sitting on the Original Side admitted the appeal 
The appeal SLibsei|uent]v came on for hearing, when the defendant contended that the appeal 
was baried, it not having been filed within twenty days from the date of the decree The 
C’ourt hold that tbe appeal was so barred 

Held on rex'ie\i\ that the plaintiff having allowtid five days to expire after the decree was 
signed before applying for a copy, and not having filed his appeal, after so obtaining a copy, 
at the earliest opportunity possible, such a dela>, being entirely unaccounted for, could not 
bo held to be “ time riiquisitc for obtaining a copv of the decree,” and that, therefore, the 
appeal was out of time 

In 1882 the plaintiff brought a suit against the Administratoi* General 
(the administrator of the estate of one Louis Barney, deceased) to have it 
declared that he was the son and legal personal representative of the said 
Louis Ramey, and for the construction of a document alleged to be the last 
will and testament ot the deceased, and for possession of the estate of the 
deceased and for an account. 

[633] The suit came on for hearing before Mr Justice Norris, and was 
dismissed on the 16th August 1883 ^ 

No appeal having been filed against the decree within the twenty days 
allc^wed for such appeal, the property, the subject of the suit, was advertised 
for sale, and the sale fixed for the 15th September 1883 

It appeared, however, that on the 5th September 1883 (the last day on 
which sucli appeal could have been filed), the plaintiff’s attorney presented the 
memorandum of appeal to the Registrar, but the Registrar refused to file the 
same, inasmuch as no office copy of the decree was filed therewith On the 
same day the plaintiff’s attorney made enquiries at the office of the Registrar as 
to the original decree in the suit, and was informed that the decree was not then 
prepared 

On the 6th September the decree was signed, and on the 7th September a 
copy of the said decree was obtained by the defendant’s attorney, who, on the 
8th September, served a copy at the office of the plaintiff's attorney, hut the 
latter did not for some reason become informed of the fact, and was not aware 
that the office copy was ready up to the 12th September, when he immediately 
applied for an office copv On the 13th September such office copy was obtained, 
and on the 15th September the grounds of appeal, with such office copy, were 
tendered for filing, but were rejected as being out of time, the Registrar refusing 
to accept them after time without an order of Court being obtained granting 
permission therefor. 

On the 6th December 1883 an application was made before Mr. Justice 
PiGOT for the admission of the appeal, and on the above facts being stated to 
the Court, the appeal was admitted, and on the same date the appeal was duly 
filed, and notice thereof was served on the defendant’s attorney. 

On the l3th December 1883 the defendant obtained a rule calling upon 
the plaintiff to show cause why the memorandum of appeal should not be taken 
off the file, but on the 7th December the rule was discharged on the ground 
that the Appeal Court (before which the appeal would be heard) was then 
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sitting , the order of discharge being made without prejudice to any application 
which might be made to the Appellate Bench to take the memorandum of 
appeal oft the file. 

ros4] No such a])plication was made to the Appellate Court, but on the 
appeal coming on for hearing the objection was ‘ taken that the appeal was 
baiTed by limitation, and the Chief Justice, and Mr Justice CUNNINGHAM, 
before whom the case was heard, decided that tlie appeal was barred 

The plaintiffs subsequently on the 20th February 1^^84 obtained a review 
of such judgment , at the hearing of the rule, Mr Phillips (with him Mr. Amir 
Ah) appeared for the plaintiff 

Mr. Phillips , — We weie taken by surprise when the appeal was called on. 

In the first place the Court liad intimated that no long case would be 
taken, and consequently counsel had abstained from preparing themselves and 
had made other engagements, and w'ere, when the ajipeal was called on, actually 
addressing other Benches of the Court 

fn the second place tlie plaintiff had no notice that the point of limitation 
would be raised, and therefore was not prejiared to deal with it 

That point ought not to have been taken without previous notice It lies 
upon the other side to show why the admission ot the ajipeal by Mi. Justice 
PiGOT was wrong, and that must be made outiijion some rnateiials, consequently 
we ought to have had notice that it was intended to raise the iioint 

The appeal w^as, we submit, in time, and tlie memorandum ought not to 
have been refused bv the Registrar, and was rightly admitted by the Judge. 

The Act excludes from the time allowed foi an appeal “ the time requisite 
for obtaining a copy of the decree appealed against " This necessarily implies 
that the time requisite lor the decree to come into existence should be exclflded, 
since no copy can be obtained until the decree comes into existence in a form 
m w^hich it can be copied Moreover, any othei construction would involve 
absurdity Suppose a decree is drawq up tvsentv-five days after the judgment, 

tw^enty-five days aftei the time has begun to run, the appellant 
would be barred before the decree exists in a form in which it can bo 
copied. The exclusion of the “ time necessary to obtain a copy of the 
decree,” if tliat expression is treated as meaning only the tune requisite, 
[635] after the decree has come into existence, for obtaining a copy, would be 
of no use to the appellant, since he is already barred. It v, ould be useless to 
say you can exclude the two or three days necessary to obtain a copy 

[Garth, C.J. — If the appellant had applied for a copy while the twenty 
days were running he would not be barred ] 

But the Act does not make any such provision, and such an application 
could not make a longer time “ requisite for obtaining a copy,’' it would 
shorten the time, and why should the appellant be required to ask tor a copy 
of that which does not exist Is not that a mere useless form 

Until a decree is drawn up the Legislature does not expect this parties to 
make up their minds whether they will appeal. But, if the construction 
suggested is adopted, parties cannot have their memorandum of appeal ready 
by the end of the twenty days, and must file it in order to comply with the 
Act, although the appeal will not be received bv the Registrar, inasmuch as 
the appellant cannot annex thereto a copy of the decree. That happened in 
this case. We presented our memorandum of appeal within the t\ventv days, 
but without a copy of the decree, because it was not then drawn up 
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Besides, the judgment may be ambiguous and the minutes of decree may 
have to be spoken to, and why should an appeal be prepared, which may be 
unnecessary, if the ambiguity is removed? Or the decree may be probably 
wrong, and the party in whose favour it is may not care to draw it up. 

T submit that the Legislature intended the period to be a reasonable period 
after the decree is finally settled and drawn up to enable parties to judge whe- 
ther they will appeal, and did not intend the period to be shortened by such 
accidents as the earlier or later drawing up of the decree, accidents depending 
upon the press of work in the Court offices Still less did it intend that the 
party in whose favour the decree passes should be able, by delaying the draw- 
ing up of tlie decree, to deprive his antagonist of part or the whole of the time 
allowed him for consideration whether he should aiipeal. Why should the 
Legislature, which intends to protect parties against harassing appeals, protect 
a party wlio has not tliought fit to have a deciee in his favoui drawn up ^ 
[636] The Advocate-General (Mr Pa 2 U) for the Dcfondant 
The Judgment of the Court was delivered bv 

Garth, CJ (Cunningham, d., — This was an application 

made by Mr. Phillips on behalf of tiic plaintiff (the appellant) foi a review of 
our judgment on an appeal fiom tlie Original Side. 

The appeal came on tor hearing on the 22nd of February last; , and an 
objection w^as taken by the respondent that the apiieal was bailed by limita- 
tion We thought tliat the objection w^as well founded, and dismissed the appeal. 

Mr Phillips tlien applied for a review^ upon the giounds i si, that the 
appellant’s counsel were taken by surprise, and were not prepared to argue the 
point of limitation ; and, }^ndly, that we had made a mistake in supposing that 
the appeal was barred, and that the point of limitation had not been properly 
understood o)- argued at the hearing. 

We consider that, strictly speaking, Mi Phillips ought not to have been 
allowed to argue the second point at all , because it was fully argued at the 
hearing, and there was no sufficient reason for our allowing it to be re-argued. 
But as the question is undoubtedly an important one. and we were most 
anxious that no available argument should be excluded, we have allowed 
Mr. Phillips to go fullv into both points , and we only now observe that in 
strictness bo had no right to be heard upon it, in order that the fact of our 
hearing him may not be construed into a precedent 

Now, for the purpose of understanding the points that have been raised, 
it IS necessary that the proceedings in appeal, and the dates when they occuired, 

should be properly noted . , .u 

The judgment of the Court below was given against the plaintiH on the 
16th of August 1883. On the 5th of September (whicli was twenty days after 
the judgment), the plaintiff’s attorney applied to the officer of the Court to file 
his appeal. He was told that it could not be filed without a copy of the decree 
s 541 of the Civil Procedure Code), but as the decree itself had not been 
then signed by the Judge, the appellant could not have obtained a copy even 

if he had asked for it. , , , r«?<n „ . 

On the 6tli, however, the following day, the decree was J signM , 
and on the Sth a notice to that effect was given to the plaintiff’s attorney. On 
the 12th tlie plaintiff ’s attorney bespoke a copy of the decree, and he obtained 


it on the next day, the 13th. , , . 

On the 15th he applied again to file his appeal . but the officer refused to 

admit it, on the ground that it was not in time. , , i t-i 

No step was then taken by the appellant to get the appeal admitted until 

the 6th of December, when an application was made to Mr. Justice 

upon affidavit, for the admission of the appeal ; and the appeal was admitted. 
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On the 13th of Dejember the defendant obtained a rule, upon a&davitb, 
calling upon the plaintiff to show cause why the appeal should not be taken off 
the file. 

On the 7th of Januai'^* cause was shown against the rule, and it was 
discharged upon the ground that the Appeal Court was sitting, but without 
prejudice to any application to the Appeal Court to take the appeal off the 
file. 

No application was made for that puriiose . and on Friday, the 22nd of 
February, the appeal came on for hearing before this Bench. This happened 
to be the last dav on whicli my brother CUNNINGHAM and myself were to sit 
together, as on the following Monday I was to sit with Mr Justice WiLSON 
We had, therefoie, given notice that no long case would be taken on the Fiiday, 
and when this appeal was called on about 1 o’clock on Fiiday, Mr who 

was one of the appellant’s counsel, said that, as it was a long case, and he 
thought it would not have been taken, he was not prepared to argue it 

The Advocate-General, who appeared loi the resjiondont, said that, in his 
opinion, it would ho a short case, for that he had a jireliminary obiection on 
the ground of limitation, which he thought would dispose of it. 

Under these circumstances, we dotei mined to heai it But as Mi. Pugh 
said he was not then piejiared to argue the j)oint of limitation, we postponed 
the healing until after the inid-day adjournment, in oidei that ho might have 
time to prepare himself 

Upon our return to the Court at a quarter to three, Mi Pugh was not 
present, nor was Mr PhiLhps but Mr Anur Ah, C6j8] who was the third 
counsel m the case, appeared and objected tliat no notice had been given to the 
appellant tliat the lospondent was going to rely uiion the point of limitation, 
and that no application had lieen made to rescind Mr Justice PlGOT’S oidei 
admitting the appeal 

We exjilaiiied that the jiomt of limitation aiose upon the appeal itself, 
quite apart lioin aii\ older admitting the aiipeal , and that, under s 4 of the 
Limitation Act, we woie net at lihcrty’lo hear the ajipeil, unless the appellant 
could satisfy us that he had filed it in propei time , oi that, undei s 5, lie had 
sufficient cause for not presenting it within the piesciibed period 

But we told Ml Amu Ah that, in ordei to s.itist> us upon tliat ])omt ho 
was at liberty to use all the affidavits which weie used betoie Mr Justice 
PiGOT, eithei on the 6th oi the 13tli of Decembei \ccoidingl\, upon those 
affidavits, the point of limitation was fiiUv argued by Mi Amn Ah on the one 
side, and tlie Advocate-General on tlie otliei , and m the lesult, we dismissed 
the appeal upon tlie giound that it was haried 

Mr. Phdlips has now contended on the application foi review that he 
and his friends were taken by surprise, and ought not to have beep called upon 
to go into the case But the question whetlier the ca^e should be taken was 
entir'ely a matter for the discretion of the Court , and as we had reason to 
believe, from what was stated bv the Advocate-General, that the case would 
not be a long one, w^e thought it right to call it on 

The appeal had been in the paper foi upwards ol six weeks theic weie 
three counsel engaged in it, and, of course, they ought to have been aware that 
the point of limitation was not only open to tlie i espondent, but that it was 
one which the Court, wliether it wore taken by the respondent or not, was 
bound by law to entertain. 

Upon the proceedings it appeared that the appeal had not been filed within 
twenty days from the date of the judgment, so that, pnmd facu\ it was barred ; 
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and the fact that it had been admitted b 5 ^ order of the Judge did not 
dispose of the point of limitation The officer of the Court is not allowed to 
file any appeals which appear to be out of time, except by order of the Court , 
but the Court, if anything like a prlmd facie case for the admjasion is made 
[ 689 ] out by the appellant, is ot couise quite right to admit it, m order that 
the point of limitation may be argued at the hearing. Unless the appeal is 
admitted, the appellant of course is precluded from raising the point 

But the order for admission has no greater effect than that. We are 
constantly in the habit, on the Appellate Side, of making these orders ex parte ; 
but it also constantly happens that when the point is argued at the hearing, we 
hold the appeal to be barred. 

The counsel, therefore, for the appellant ought to liave been fully prepared 
to argue the point in this case Mr Amir Ah had all the affidavits before him 
for that purpose , and it was not suggested that he had any material facts to 
add to those which were disclosed m his affidavits 

We think, therefore, that theie is no ground for Mr. Phillips first conten- 
tion, tliat the case ought not to have been heard, or that he and his friends 
were taken by surprise 

But then, secondly. Mi Phillips contended that the appeal was not 
barred ; and the point of limitation was not properly argued or understood at the 
hearing. 

It was in this lespect we considered that Mi Phillips had no right to 
address us We have always held in this Court that a review is not admissible 
merely for the purpose of having a point argued again upon the same materials 
by some othei counsel If that were permitted tliere would be no finality in 
any judgment But we permitted it, as we have already said, on this occasion, 
from an anxiety, that upon a point of so much importance and of such general 
appltcation no argument should be excluded ^ 

Mr Phillips contended, as I understood bun, that where the decree, as in 
this case, was not drawn up and signed until after twenty days had expired 
from the delivery of the judgment, the twenty clays ought to count from the 
time when the decree was made But this is diiectlv contrary to the express 
language of the law. 

By the 151st'' aiticle of the schedule to the fjimitation Act tlie twenty days 
are to he rechoncd jrom the date of the decree and by the 20th section of the 
Civil Procedure Code, the devieAi is to beai [ 660 ] dale the day on lohich the 
judgment is pronounced, so that the appeal must claarlv be filed within twent> 
days from the day on wdiich the judgment is pronounced 

But then it was said (and this is really the only arguable point) that, 
although the appeal was not brought to the office to be filed until ten days after 
the proper time, the additional ten days were requisite for enabling the 
appellant to get a copy of the decree 

If this had been so, the appellant would no doubt have brought hirasell 
within s. 12 , but the facts were against him. 

•[Art 151.— 

Time from which period 
begins to run. 

The date of the decree or order ] 


Description of appeal 


Period of limitation. 


From a decree or ordoi of any 
of the High Courts of Judicature 
at Fort William, ^ladras and 
l^mbay in the exercise of its | 
original jurisdiction. i 


Twentv davs 
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The appeal, as we have seen, was first brought to the officje on the 5tli of 
September, and on tlie 20th day after the judgment was pronounced. It could 
not be received then, because the appellant had no copy of the decree ; and no 
copy of the decree could then be had, because the decree itself was not signed. 

1 quite agree, therefore, tliat upon the facts disclosed on the affidavits, the 
appellant was entitled to as many additional days after the 5th of September 
as were requisite to enable liim to get a cop> of tlie decree. 

But the decree was signed on the 6th of September, and it is sworn— and 
I see no reason to doubt the fact — that a cop> of the decree was sent to the 
appellant’s attorney on the 8th , whether he received that notice or not, the 
decree was ready, and it was his business to go to the office and get the cop>. 
It clearly was not the dut\ of tiie office or oi the respondent to give him an>' 
notice. He was bound himsell to ascertain at the office when the decree was 
ready, and to bespeak a copy 

Instead of doing this, lie allowed five days to expire before he applied for 
a copy. He applied tor it on the 12tli, and obtained it on the I3th , and even 
then he did not apply to file his appeal until the loth 

There are then at least five or six days unaccounted for, winch woie clearl> 
not requisite for obtaining a copy of the decree He might easily, if ho had 
used due diligence, have filed his appeal on the 9th or 10th ; and lie docs not 
apply to hie it till the 15tli 

[681] We held here not long ago on the Appellate Side of the Court, aftei 
consulting some of the otliei Judges, that where an appellant was too late b> 
a single day — and loi tliat day’s delay tlieie was no sufficient excuse— the 
appeal was barred. Section I of the Limitation Act loaves us no discietion in 
this respect , and unless the appellant can satisfy tiie Court that he had sufficient 
cause for not presenting the appeal in proper time, we have no right to hear it. 
♦ 1 quite think that, wheie an appellant has any real difficulty in obtaining 

a copy of the decree, and uses due diligence to obtain it, every reasonable 
allowance should be made in hisfavoiii , and I confess J think there are strong 
reasons in favour of altering the law of 'limitation, so as to make the twenty 
days allowed for an appeal count from tlie signing oi the docroo, and not from 
the day wlion the judgment is pronounced 

As the law now stands, all we can do is to he liberaJ in allowing the 
appellant (under s 12) a loquisite time foi obtaining a cop\ of the decree , and 
this I should m all cases be quite prepared to do 

But here, theie is no pretence for saying tliat the delay which occurred in 
obtaining a copy of the deciee was not due to the plaintiff himself. In 
addition to the information which th€i affidavits disclose, and wind j shows that 
the appellant might have obtained a co[)V of the deciee five or six days earlier, 
if he had only used due diligence, we liave obtained from the office the following 
facts, which make it clear the delay in getting the decree itself settled and 
signed was also due to the appellant 

The draft decree was prepared in the office on the 18th of August Ii was 
sent to both parties for approval on the 2l8t The defendant approved it on 
the 28th, but the plaintiff has never returned it (either apjiroved or otherwise) 
up to the present time 

In consequence of tlie plaintiff ’s not I'eturning it, the usual notice was 
issued to him to come and settle it on the 28th of August. He did not appear 
in pursuance of that notice, and consequently it was settled and passed m liis 
absence on the 30th of August. It w^as given out to be engrossed on the 31st. 
It [662] was engrossed and examined on the Ith of Septembei , and it was 
signed by the Judge on the 6th of September. 
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But for the plaintiff’s own delay, therefore, the decree would have been 
prepared and signed much earlier, and a copy might have been obtained by him 
in ample time to tile his appeal within the twenty days 

But apart from these reasons, which in my opinion are conclusive, there 
is also another point which I consider fatal to the plaintitf’s case 

If an appeal is not preferred in due time, the officer of the Court, as 1 
have already said, has no right to receive it without an order from a Judge, and 
the appellant must come as early as he can to the Court to make his application. 
This has always been the rule on the Appellate Side of the Court , and 1 do not 
see why it should not also be the rule in appeals from the Original Side. The 
provisions of the Limitation Act apply equally to both sides of the Court. 

The 15th of September last was immediately before the vacation But 
there was not the least leason why the appellant should not have applied to 
the Vacation Judge . and at any rate he should have applied immediately upon 
the Court re-opening in November 

Instead ot this he waits foi noailv three months, and does not make his 
application till the 6th of December , and he gives no excuse for this delay, 
except that his counsel, Mr PhiUips, was not at Calcutta, which, of course, is 
no excuse at all 

The facts of tlie case appear to me to disclose very serious negligence on the 
part of the plaintiff s attoiney, and if there was any good ground for the appeal 
on the merits, tlie attorney would certainly seem answerable to the plaintiff* for 
the consequences of that negligence 

I am clearly ol opinion that tht* appellant is barred , and that there is no 
ground whatever loi a review 

Appli cation di snus sod 

Attorney foi the Plaintiff* Baboo N L. Dose 

_ Attorney foi the Defendant Messrs Sanderson d* Co ^ 

w 

NOTES 

[The Lime between the 'signing of the decree and the passing of the pidgiiient ought to be 
excluded -13 Cal , 101 , U All , 461- 10 AWN. 110 

The time foi obtaining copies is excluded onl\ fioin the time when application for cop^ 
IS put in —12 All , 401 . T B K (1905) Civ Pio , 21 , 26 Bom , 586 

It IS the dut}- of the Couit to take notice of liinitatjon at however late a stage the point 
maybe raised —10 Cal 652 , 16 All S90 . 34 Cal 941 - 11 C W N , 969 6C. L J . 237 , 

14 Bom , 591 ] 

[663] PEIVY COUNCIL 

The 6th and 7th Dcvenihci , iHHd. 

Pkesent 

Lord Fit/gekald, Sir E. P Collier, Sir E Couch, and 
Sir a Hobhouse. 

Sadakat Hossein 
veisiib 

• Mahomed Yusuf 


On appeal from the High Court at Fort William in Bengal.] 

Mahoniedan lata — Leg itt mat ion of ojfspung by acknoiuLedgment, 

The acknowledgment and recognition of .i natural son by u Mahomedau as his sou 
gives him the status of a son capable of inheriting a-, a legitimate son, unless certain 
conditions exist 
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Matunmd Azmat Alt Khan v Lalh Begum (L, B , 9 1 A , 8 , I.L.B , 8 Cal. , 422) referred to. 

Whether the offspring of an adulterous intercourse can be legitimated by any aoknowledg- 
morit IS an open question 

Appeal from a decree of the High Court (3rd June 1880), reversing a 
decree of the Subordinate Judge of the Sarun district. 

This was an appeal in one of two suits, in both of which there were 
decrees made by the High Court against the appellant. He was the son of 
Kalb Ali, a Shia Mahomedan of the Barun district, deceased, who left, besides 
this son, Sadakat Hossein, two daughters also, named Khairun Nissa and 
Saskimun Nissa, the latter of whom was the motlier of, and died before Amir 
Hossein, to whose share the present litigation related. Amir Hossein, the 
appellant’s sister’s son, died in 1866, leaving him surviving a grandmother, Bibi 
Sadra, his aunt Khairun Nissa, and his uncle, this appellant He left no other 
issue than a son, Mahomed Selim, born of a woman who had been in an inferior 
station in his houseliold Whether Mahomed Selim had been legitimated by 
his father’s treatment of him was tlie question on this appeal 

Jhbi Sadra died in 1869, and her estate devolved on tins appellant, who 
also succeeded to the share of his sister, Khairun Nissa, she dying childless a 
few months after the grandmother The appellant thus became entitled, unless the 
rights of Mahomed Selim as a legitimate son should prevail, to the whole share 
which had belonged to Amir Ilossem, as well as to the sliares of his mother and 
Mister. Mahomed Selim, on attaining his majority [ 664 ] in 1877, applied for 
“dakhil kharij ” of the revenue-paying estates which his father had possessed 
This was opposed by the appellant 

On the 17th July 1877 Mahomed Selim executed a deed of sale transferring 
to Mahomed Yusuf five villages, pait of the estate which he claimed to have 
i|||herited fiom Amir Hossein , and at the end of the same year Mahomed Yuiuf 
brought a suit to recover them, that being the suit in which the present appeal 
was preferred. Foi all tlie rest of the villages belonging to Amir Hossein’s 
estate, Mahomed Sehm himself had already instituted a suit against Sadakat 
Hossein Both suits raised the same question, except that, besides the legitimacy 
of Mahomed Belirn, the right ol the plaintiff to sue in Mahomed Yusuf’s suit 
was questioned This objection was allowed by the Subordinate Judge, though 
afterwards in appeal held untenable The Subordinate Judge, giving judgment 
in Mahomed Selim’s suit, on tlie question of his light to inherit, decided in his 
favour The Judge found that there liad been a raairiage between the plaintiff’s 
mother and Amir Hossein that the plaintiff was the begotten son of the latter, 
and had been treated by him as his legitimate son 

On appeal a Divisional Bench of the High Court (Garth, C J., and 
Mitter, J ), after examining the evidence, stated grounds for holding that 
Mahomed Selim had been legitimated by treatment, and concluded thus 

For these reasons we are of opinion that the plaintiff is the son begotten 
of Amir Hossein’s body, and that during Amir Hossein’s lifetime he was always 
treated as his legitimate son It has been held by the Privy Council, that from 
such a uniform course of treatment, an acknowledgment of legitiraac>. under tlie 
Mahomedan law may fairly be infeired , and having regard to the circumstances 
set forth above, such inference in this case seems to us to be just and proper. 
(^ee Ashrufood Dowlah Ahmed Hossctnv. Hyde? Hossein Khan, 11 Moo T.A.,94) 

“ The Plaintiff, therefore, though born out of wedlock, was legitimated by 
this acknowledgment, and is entitled to succeed to the jiroperty left bv Araii 
Hossein as his legitimate son. 
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[863] ‘ ‘ In this view of the case, it is not necessary to decide whether 
Mussumat Domni had been, as alleged by the defendant, married to Jummun 
or not. 

“ The appeal will be dismissed with costs.” 

The amount, or value, of the subiect -matter in eacli of the suits being less 
than Rs. 10,000, while, taken together the amounts in both exceeded it, upon a 
petition by Sadakat Hossein for leave to appeal to Her Majesty in Council, 
and for a certificate that the case fulfilled the requirements of s. «596 of Act X 
of 1877, the order of the High Court admitting the appeal was preceded by a 
judgment (PONTlFEX, J ), in which it was pointed out that a question of law 
might be said to have arisen. TIio jioint was thus stated in the judgment 
(28th January 1881) — 

“ Now, in Selim’s suit, the first Court held that Amir Hossein was 
married to Domni, and that Selim was his legitimate son The High Court on 
appeal held tliat the marriage was not proved, but that Selim was the son of 
Amir Hossein by Domni, and had been acknowledged by Amir Hossein, and 
was therefore entitled to his property It appears, however, to have been 
alleged by the appellant that Domni, with whom xVnin Hossein had been 
living, was in fact the wife ol somebody else, and thus incapable of being the 
wife of Amir Hossein That question does not appear to have been gone into 
by this Court This Court considered that the finding that Domni liad a son 
by Amir Hossein, who was treated by Amn Hossein as a son, was sufficient to 
give that son a title. But referrijig to the case of Kha^ah llidayui Oollah v. 
Hoy JanKhanum (3 Moo. I. A , p 295), it appears that a substantial and at least 
arguable question of law’ may exist At page 318 there is a quotation from 
Macnaghten’s book, which tends to show that if the woman was married to some 
other person, then her son could not he legitimated because she was incapable 
ofnemg the wufe of Amir Hossein That question refers to the Sunni law, aiid 
the parties here are Shiahs But this view of the law seems also to apply to 
Shiahs as appears b\ a passage in Bailhe’s Digest of the Iinamia Law^ page 289. 
The decision of the Higli Court in Selim’s case, of course, also governed the 
other case of Mahomed Yusuf I, therefore, think that there is [ 666 ] a 
substantial question of law involved in those cases, and 1 admit the appeals. 
But as it is not expedient that both appeals should proceed together before the 
Privy Council, 1 think the appeal forwarded should be that one m w^hich 
Mahomed Yusuf is a respondent, as in that all questions in dispute may be 
decided The whole record, how’ever, should be translated and transmitted to 
the Privv Council, and the other appeal should stand over until further 
orders ” 

Ml. J. F Leith, Q C , and Mr. B V. Doyne appeared for the Appellant 

It was submitted that the title of Mahomed Selim to succeed to his 
father’s estate, as his legitimate son, failed , because the evidence showed that 
there had been a marriage, before his birth, between his mother Domni and 
one Jummun, which was subsisting at the time of her connection with Amir 
Hossein. It was not competent to the latter to give to the offspring of an 
adulterous connection the status of a legitimate son. He had not, however, 
on the evidence, shown any real intention to do so 

With reference to that part of the judgment of the High Court in which 
that Court declined to deal with the question whether or not there had been a 
marriage between the mother, Domni, and Amir Hossein, the father, it was 
argued that as legitimation of a son by evidence of treatment, or acknowledg- 
ment, took its origin in the presumptions of the Mahomedan law in regard to 
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marriage, there could be no finding of legitimation, where the marriage of the 
mother was not presumed. Legitimation was effected by, and through, pre- 
sumption of marriage. 

^ Beferenoe was made to Baillie’s Digest 'of Mahoinedan Law, Haneefia, book 
V, “ Of Parentage”, chapters I and II of “ Acknowledgment ”, 2ncl edition, 
1875, pp. 406, 407, et seq , the Hedaya, volume III, p. 549, cited in the above , 
Macnaghten’s Principles of Mahomedan Law, cliapter VII, paragraph 33 , 
Macnaghten*s Precedents, chapter VI, case XLVl , also to Mrrza Qaim Ah 
Beg V. Mussumat Hingnn (3 S D. A., Sel. Kep., 152, 154) , Khajah Htdayni 
Oollah V. Roy Jan Khanum (3 Moo I A , 295) , Askrufood Dondak Ahmed 
Hossein v. Hyder Hossem Khan (11 Moo I A , 94), Mahammed Azmat Ah 
Khan v. Lalh Begum (L E. 9 I A., 8,1 1. 11 , 8 Cal , 422) 

[667] The respondent did not appear 

Their Lordships’ Judgment was delivered by 

Lord Fitzgerald. — In this case some questions of importance have been 
raised, and their Lordsliips regret that they have not had the assistance of 
counsel appearing for the respondent. Tlieir Lordshijis are, thorefoie, impressed 
with the propriety of not going beyond questions which are absolutely neces- 
sary for the purpose of their decision. 

The real issue in this case, and the onh issue u])ori winch their Lordsliips 
feel it necessary to decide, is whether Selim, — who was beyond (juestion the 
actual son of Amir Hossein by a woman known as Doinni,- -liad been so recog- 
nized by Amir Hossein as to give him the status of a son capable of inheriting. 
The suit relates to the propeitv of Amir Hossein Ho died in the year 1866 , 
and if Selim is in the position of having tlio rights of a son in leference to heir- 
ship, the plaintiff in the case, who claims as tlie assignee of his interest, is 
entitled to succeed. A question of importance was raised by the counsef for 
the appellant. He contended that Selim could not be treated as liaving 
acquired the status of a son capable of inheriting, because he alleged that 
the intercourse- between Anur Hoseein and Dornni was an adulterous 
intercourse, as she had been previously married to a ])eison then and still 
living, and that, consequently, whether her connection with Arnir Hossein 
was preceded by a marriage ceiem on y with him oi not, yet still the intercourse 
was adulterous, and that, according to Mahomedan law, tlie issue of that adul- 
terous intercourse could not inherit as heir or acc^uire the status of a son by 
recognition. It, therefore, becomes necessary to consider, in the first instance, 
whether the alleged marriage of Domni to a man named Juminun has been 
established by satisfactory proof Jummun appears to have been a person of 
somewhat the same degree in life as Domni, whose father’s name was also 
Jummun. This marriage, if it took place at all, would have occurred shortly 
before or somewhat about the same period as the alleged marriage betwen Amir 
Hossein and Domni. The alleged marriage of Jummun with Domni is said to 
have been somewhere about 1852 or 1853, and tlie alleged marriage of Donmi 
with [668] Amir Hossein must have taken place about the same period. Amir 
Hossein died in 1866, leaving Selim, his son, then about eight or nine years of 
age, which would have made him born in 1857 or 1858. Another child had 
been born of the intercourse between Amir Hossein and Domni about four years 
before ; so that the marriage between Amir Hossein and Domni, if it ever took 
place, is referred to about the same period as the alleged marriage between 
Jummun and Domni. 

Now the account given by Jummun is certainly one of an incredible 
character. The statement is that he became acquainted with Domni when he 
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went to live in this particular village, [His Lordship then examined the evi- 
dence as to the alleged marriage between Jummun and Donini and concluded as 
follows : — 1 

Their Lordships have then come to the conclusion that the parties fail to 
establish this marriage between Jurnrnun and Domni. That relieves them from 
offering any opinion upon the very important question of law which was raised 
by the counsel for the appellant, namely, whether, if there had been this mar- 
riage, the offspring of an adulterous intercourse could be legitimated by any 
acknowledgment The absence of reliable proof, such as their Lordships could 
act upon, of the marriage of Domrii and Jummun, appears to their Lordships to 
relieve the case from fuither difficulty They do not intend in the least to 
depart from the statement of the law upon an appeal to the Privy Council in 
the case of Mahomed AzmatAli Khan v Musnumat Lalh Begum (L R , 9 I. A., 
8 , I. L. R., 8 Cal , 122), which is as follows — ‘ Their Lordships are relieved 
from a discussion of those authorities, inasmuch as the rule of Mahomedan law 
has not been disputed at the bar, viz , that the acknowledgment and recognition 
of children by a Maliomedan as his sons gives them the status of sons capable 
of inheriting as legitimate sons, unless certain conditions exist, which do not 
occur in this case.’ Their Lordships do not intend at all to depart from 
that rule, or to throw any doubt upon it. The Judge of tlie Primary Court who 
saw and who Jieard the witnesses, and the Judges of the Supreme Court who 
examined into the evidence afterwards, concur in opinion that there was suffi- 
cient evidence of tfie acknowledgment hv Amir Hossein of Selim as his son, from 
[669] which an inference is fairh to be deduced that the father intended to 
recognize him and give him the status of a son capable of inheriting Upon 
that point both the Couits come to one conclusion, and that conclusion tlieir 
Lordships adopt They think that the status of Selim as son has been suffi- 
ciently established by recognition so as to enable him to claim as heir. Other 
questions have been laised in the case , hut, in accordance with what has been 
stated as their Lordships’ view, they think tliey ought not in a case of this 
kind to go beyond what is necessary for the decision. 

Their Lordships will, therefore, humbly advise Her Maiesty to dismiss the 
appeal, and to affirm the decision of the Court below 

There will, oi couise, be no costs in chis case. 

Appeal dismissed. 

Solicitors for tlio Appellant Messrs Watkins and Lattey. 

NOTES 

[MAHOMEDAN LAW-ACKNOWLEDGMENT AND LEGITIMACY- 

Tho moie iicKnowledgmont of it should be of sonship — (18G0) 

11 M I A , 94 , (1893) ‘21 Cal , ObG (G70) , for an .icknowledginent to be valid, the 
paternitN must be unoeitain eithei as rcg.irds the hw‘L or time of marruige with reference to 
the child’s birth and theie should have been no imped im n I. to .i valid marriage — 10 All., 
289 on appeal from 8 All , 234 

Thus, aeknowledgmcnii has no effect where the fact*? of parentage are known, ( 1881) 10 
All., 289 (330), (1800) 11 M T A 94 subsequent marriage disjtwwtitgr previous marriage); (1900) 
27 Cal. 801 , 9 (J.W N. 352 (offspring of illegitimate intercourse) , (1895) 23 Cal., 130 (void 
marriage , (1903) 20 All., 108 (mother having been mairied to another) 5 W. R , 4 , 20 W. R. 
26 (slavery of the mother is no bar as regards the status of the son) , 21 Cal. 606 9 C.W.N 
352 (difference in roligicyh, 
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[10 Cal. 669] 

APPELLATE CIVIL 

The 1 2th May, 1881 
Pkesent 

Sir Eiciiard Garth, Kt., Chief Justice, and 
Mr. Justice Eeverley. 

Juggut Chunder Dutfc Pldintili 

versus 

Eada Nath Dhur Defendant.' 

Payincrship — Unit jot ati account — inti eduction oi ncwmenibei into firm — 
Contract Act IX oj 1872^ s cl 0 and s 20/j — J tit isdn tion. 

The effect of cl 6 of s ‘25:3 of the Contract Act is not to rcudi'i an assigiiinciit of a share 
in n partnership coriccin jllegal or void as between the pirties to the assigiinient, Imt only so 
far void as between those paities and theothei paitiiers as to cause an immediate dissolution 
of the partnership 

If no assent is given by the other paitncrs to the assignment, the assignee is upon 
dissolution at liberty to sue for an account and foi distribution, not asapaitiiei, but as 
assignee of the right of his assignoi in the paitncrship piopertv 

Section 265 of the Contract Act commented on 

The plaintiff in this case stated that, m the yeai 1284, Eada Nath Dhur, the 
defendant No. 1, and one Gopal Chundei Diuir opened a shop agreeing to share 
piofit and loss equally between them, this business being nuiiiaged by Mohesh 
Chunder [670] Bose, Nobin Chundei Doss and Nobo Kumar Nath (defendants 
2, 3 and 4), as gohinastas 

That on the 12th March 1880 Gopal Chunder Dhui sold his share in the 
business to the plaintiff and Modhu Sudun Eoy undei aiegistored deed of sale , 
that, subsequently to this sale, the defendants 2, 3 and 4 colluded with 
Eada Nath Dhur (defendant No. 1) and collected and appiopriated moneys 
owing to the firm, tliat he, the plaintiff, on the lOtli Aginan 1287 (25th 
November 1879) purcJiasod the sliaio of Modhu Sudun Eoy , that lie demanded 
from the defendants the papers and books of the firm and asked for an account, 
but on their at hrst promising to comply and then failing in their promise, he 
filed the present suit against them on tlie 28th November 1880, asking for an 
account. 

Defendant No. 1 contended that all that theplaintitl purchased in 1880 was, 
the articles in store and the debts due to the concern, and that the assignment 
was made secretly and witliout his consent, and furtlier contended tliat the 
business had been closed since 1286 (April 1880), and that nothing was due to 
the plaintiff. 

The other defendants contended that, being gohinastas only, they were not 
liable to be sued. 

The Munsif found that the plaintiff had obtained possession of Gojial 
Chunder Dhur's share in the business, and that theic was evidence to show 
that the defendants had at one time agreed to account, but that the business had 

* Appeal from Appellate Decree No. 2334 of 1882 against the order of Colonel T Lamb, 
Deputy Commibsioner of Nowgong, dated the 28th of August 1882, reveisiiig the 'decree of 
Guiiabhi Ram Borua, Munsif of that district, dated the 21.stof September 1881. 
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closed in 1286 ; that the plaintii!' was entitled to an account from the defendants, 
and after {^oing into tlie accounts he made a decree in favour of the plaintiff for 
Ks. 442-15-12. 

The defendants appealed to the Deputy Commissioner, contending that a 
new partner could not be introduced into the business without the consent of 
the other partner, under s. 253, cl. 6 of the Contract Act. 

The Deputy Commissioner, after stating that it appeared that Gopal 
Cliunder Dhur had mtioduced the iilaintitf into the business without the con- 
sent of Eada Nath, and that the plaintiff had not asked for a dissolution of the 
partnership by his plaint, but had sued for an account, held that the sale 
to the plaintiff in [ 671 ] 1880 was invalid, as it introduced a new partner into 
the business without the consent of the other partners, and he, therefore, 
reversed the decision of the Munsif. 

The plaintifl appealed to the High Court. 

Baboo Bhoohan Mohan Dass lor tiie appellant contended that the plaintiff' 
was entitled to sue for an account, and that one partner was at liberty to sell 
his share without the consent of the othei partners, and that it having been 
found by the Munsif that the defendants had recogniztjd the sale by allowing 
the plaintiff to take possession and by promising to render him an account, 
s. 253 of tlie Contract Act should not have been applied when these facts had 
not been displaced 

Baboo Iliin Moliuu ChuckerOuU for the respondents cross objected, that 
under s. 265 of the Contract Act the District Judge alone had jurisdiction to 
tiy the case * 

Judgment of the High Court was deliveied by 

Garth, C. J. (Beverlp:y, J., conenj rtng).- -The plaintiff’s case is that the 
def^idant No 1 and a peison named Gopal Chunder Dhur opened a shop and 
carried on business in co-partnership toi about three years Gopal Chunder 
Dliur then sold Ins share to the plaintiff’ , and the plaintiff' says that after 
this purchase he continued to cariv on the business with the defendant No 1, 
l 3 ut that the defendant No 1, in collusion with the other defendants, who are 
Ills gohmastas, have been receiving moneys due to the firm, and keeping back 
papers and accounts in fraud of him, the plaintili. He, therefore, brings this 
suit against them foi production of the papers and I'oi an account. 

Two of the defendants say they have nothing to do with the partnership, 
and tliat they are merely employed as gohmastas. But the defendant No. 1 
says that the business has been closed since the end of the Bengalee year* 
1286, and tliat nothing is due to the ])laintiff. 

Tlie Munbjf found, as a fact, that the business was closed at the end of the 
year 1286 , but he tsonsidered that the plaintiff was entitled to the investigation 
which he claimed, and after appointing an ameen and examining the accounts, 
he made a decree in the plaintiff’s favour for Es. 442-15-12 

[ 672 ] The Deputy Commissioner took a different view. He considered 
that the purcliase by the plaintiff from Gopal Chunder Dhur of the share in 
the partnership was invalid, and that (apparentlyjor that reason) the plaintiff 
had no right to sue the defendant for an account. 

It has now been contended before us that the view taken by the Deputy 
Commissioner was wrong, and that the judgment of the Munsif ought to be 
restored. 

We think it Afbrv doubtful, however, whether, upon the plaintiff’s own 
showing, and upon the facts found by the Munsif, the plaintiff is entitled to a 
decree. 
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It is not actually stated in the plaint, although it may certainly be inferred, 
that the business of the partnership had been carried on up to the time when 
the suit was brought in November 1880. 

The defendant No. 1 says that this was not so, and that the business 
came to a close at the end of the Bengalee year 1286, which would be about 
the llth of Apiil 1880, or about a month aftei tVie plaintiff bought his share in 
the concern ; and the defendant No. 1 also says, though the fact is not distinctly 
found by either Court, tliat the sale of the share to the plaintiff' teas made 
secretly ^ and loithout his consent 

Now, the Deputy Commissioner is so far right in his view of the law that 
no partner has a right to transfer his share in the partnership to a stranger 
without the consent of the other partners. {See cl. 6 of s. 253 of the Contract 
Act.) 

But the Deputy Commissioner does not quite understand the true meaning 
of this rule. Its effect is, not to render an assignment of a share in a partner- 
ship concern illegal or void as between the parties to the assignment, but only 
so far void as between those parties and the other partner or partners, as to 
cause an immediate dissolution of the partnership. 

In other words, one partner cannot by assigning his share make any one 
else a partner in his stead with his co-paitners , and therefore upon his assign- 
ing his share the partnership ceases to exist, unless tire other partners consent 
to accept the purchaser as a partner in the place of the latter. 

If they do so consent, the partnership may continue to be carried on as 
b|fore. If they do not consent, the plaintiff would, [673] upon the dissolution, 
have a right to sue, not as a partner, but as an assignee of the rights of his 
assignor in the partnership property, for an account of that property, and for 
such a distribution share as belonged to his assignor. . 

Now, in this case, it does not appeal to have been distinctly found by 
either of the lower Courts whether the defendant No 1 consented to receive 
the plaintiff' as a partner in the concern oi not. The defendant No. 1 says 
that the transfer was made secroMy and without his consent , and, although he 
says tliat the business continued to be earned on foi about a month after the 
transfer was made, it does not appeal whethei the plaintiff’ was considered to 
have any share in it. 

It will be found that this point has a very material bearing upon the 
question whether, in ppintof law, the plaintiff has any right to bring this suit. 
♦ If he never became a partner with the defendant No. 1, he might, as I 
have just now explained, have a right, not as a partner, hut as an assignee of 
Gopal Chunder Dhur's share, to sue for an account against the defendant 
No. 1, and the judgment of the Munsif may then be substantially right ; 
although it is difficult to see how the plaintiff would have any light of suit 
against the defendants Nos. 2, 3 and 4 if they were only gohmastas. 

If, on the other hand, the plaintiff', after the transfer to him, became a 
partner with the defendant No. 1 for ever so short a time, and that partnership 
came to an end on or about tlie llth of April 1880, then we think this suit 
would come within section 265 of the Contract Act, and could only be brought 
in the Court of the District Judge. 

This principle seems now to be pretty clearly established by several deci- 
sions in this Court. It has led to a good deal of inconvenience and injustice 
that suits of this description should only be brought m tlffe Court of the Dis- 
trict Judge ; but so long as that section coutinuos to be the law, the Court has 
no power to prevent the mischief. 
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It was certainly a matter of doubt at one time, both in this Court and 
elsewhere, whether the provisions o£ s. 265 were not intended to provide 
additional remedy otherwise than by a [674] regular suit in cases where a 
partnership had determined. But the Civil Procedure Code has provided no 
other proceeding except a regular suit, under which accounts may be taken 
under such circumstances , and it has accordingly been lield in several subse- 
quent cases in this Court that a regular suit is the only temedy, and that such 
a suit can only be brought in the Court of the District Judge. See Prosad 
Dass MiUlick v Russick Lall MiiUick (1. L. R., 7 Cal., 157) , liamayya v. 
Chandra Sekara Ran (I Ij R., 5 Mad., 256), Tlarnr.on v Delht and London Bank 
(I. L R., 4 All , 437) , Sotabji Fardnnji v Dulahkhhai Ilaigovandas (I. L. R., 
5 Bom., 65), Ladnbhai Prcmchand v lieuichand Vcmchandii.lj.B,., 6 Bom., 143), 
liamChimdcr Shaha v Manick Chander Banikya, (1 L R., 7 Cal, 428). We 
think therefore that, as the Deputy Commissioner has misconceived the effect 
of the plaintiff ’s purchase, and as neither Court has tried what appears to be a 
very important question in the case, namely, whether the plaintiff' ever really 
became a partner m the concern with the defendant No 1, the case ought to 
go back to the Munsif’s Court foi re-trial , and if in the result it should turn 
out that the suit can only be brought in the Court of the District Judge, as 
being a suit by an acefepted paitner after detei mination of the partnership, the 
plaint should be given back to the plaintiff to be tliero presented The plain- 
tiff', we iiresurae, will not be proiudicod, so far as limitation is concerned, 
because ho would have brought this suit bona fidr in a Court which has no 
jurisdiction to enteitain it 

Case demanded. 


NOTES. 

• [ The Tiidicin Contrrict Act, ',e( . 205, w.is amciulcd in 1880 bv Act IV of 1880, scjc. 1, 
which omits the old oxpLiiitition of the term “ Court 

As regtirdr. the .issigucr’s rights, .see the Notes of Mossis Pollock A ^lulU to sec. 25d of 
the Indian Contract Atty 1872, (1913) III Kdn , p COB 3 

[ 675 ] APPELLATE CIVIL. 

The 17 til AynL, ISHI. 

Present « 

Mr. JlTSTICE McDONEEIi AND MR. JUSTICE FIELD. 

Ashanullah Plaintiff 

oer^ns 

Kali Kinkur Kur and others Defendants. ' 


Paktition — Joint property conhistnuj of saixirat houses — Principle of 
partition — Coinnussion cf paitition — Act XIV of 1882^ s. 396. 

Where iii a suit for partition possession was sought of a definite share of a property con- 
sisting of a number of houses Heldy that the principle lu such cases is, that if a property can 

* Appeal from Appellate Decree No. 1928 of L882, against the decree of Baboo Uma 
Churn Kastogiri, Subordinate Judge of Tipperah, dated 22nd Juno 1882, inodif\ing the deeroo 
of Baboo Protap Ctumdor JMo/!ooindar, Officiating First Miinsif of Moradiiagore, dated 13th 
of July 1881. 
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bo partitioned without destroying the intrinsic value of the whole property or of the shares, 
such partition ought to be made , but where partition cannot be made without destioving the 
intrinsic value of the property , then a money compensation should be given. 

In this suit the property, of which partition was claimed, was said to 
consist of ten houses. The houses were originally in the joint possession of 
three brothers, the defendants The shares of two of these brothers, being a 
10-anna 13 gunda 1 cowri 1 krant portion of the whole property, were 
purchased by the plaintiff at an execution sale. The principal defendant, the 
brother who still retained his share, contended, that partition of I'jviali dwell- 
ing-houses could not be legally made. Tlio Munsif found that one of the ten 
houses was not then in existence, and ordered that nine of the houses should 
be partitioned, and directed thact a valuation of the nine houses should be made, 
and a two-third sliare thereof be made over to tlio plaintiff wlio should be at 
liberty to remove them, but as regards tlio tenth house no order was made, the 
Munsif stating that as to this house he left the plaintiff to seek such remedy 
as he might be advised. The Suboidinate Judge modified the decree, and 
ordered that the houses should be valued by an expert in execution ol the 
decree and two-thirds of the value with interest be given to the plaintiff. 

The plaintiff appealed to the High Court 

[676] Baboo Chimder Madinih Ghose, for the Appellant, contended that tlie 
decree of the lower Court limiting the plaintiff's claim to a two-third sliare in 
tlie value of houses was bad m law 

Baboo Bolkanto Nath Dohh for the Respondents 

The Judgment of tlie Court (McDonell and Field, d J ) was delivered by 

Field, J.- —The plaintiff in this case purchased two-tlurds of a propel tv 
consisting of ten liouses. One of these houses lias since fallen down, or other- 
wise been destroyed, and the present dispute concerns nine houses only T^ie 
plaintiff sued to have a partition, and lie said that he intended to break down 
and remove those houses, of whicli he would obtain possession by this 
partition. 

The Munsif gave him a decree icfr six 'houses out of the nine, holding that 
this was the arithmetically proportionate share of the property. An appeal 
was then preferred to the Subordinate Judge, and the Subordinate Judge, evi- 
dently influenced by the idea that the case was a hard one, directed that the 
houses should be valued, and that two-thirds of the value, together with legal 
interest, should be given to the plaintiff 

4 The plaintiff now contends that the Subordinate Judge had no right to 
give Jiim the price of the houses instead of the houses tliemselves, and we tliink 
that upon this bare contention the plaintiff is entitled to succeed The prin- 
ciple in these cases of partition is that if a property can be partitioned without 
destroying the intrinsic value of the whole propertv, or of the shares, such 
partition ought to be made. If, on the contrary, no partition can be made 
without destroying the intrinsic value, then a money compensation should be 
given instead of the share which would fall to the plaintiff by partition 

In the present case the defendant did not object before the Subordinate 
Judge that the nine houses could not be partitioned without destroying the 
value of the property. He did not object that no tliree houses could be given 
to him which would bear a fairly proportionate value to the whole of the pio- 
perty. We think, therefore, that the decree of the Subordinate Judge is 
erroneous and must be set aside. 

We have, however, to point out that the Munsif committed [677] an 
error in directing six houses out of the nine to be given to the plaintiff without 
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specifying which six houses should be given. In other words, he should have 
proceeded under the provisions of s. 396 of the Code of Civil Procedure, and 
we direct that having determined what portion of the property ought to be 
given to the plaintiff as representing the two-thirds which he obtained by 
purchase, the Munsif do proceed to embody in his final decree the result of 
the Commissioner's investigation and report 

We^do not think that this is a case in which we ought to give costs. 

Case remanded. 


NOTES. 

[PARTITION— 

As regards the general principles iinderUing the actual allotment of shares, see also 
(1905) 7 Boni., L.R., 48‘2 (485) , as regards giving money compensation in lieu of shares, nee 
(1907) ?. W. R., 52.] 


[ 10 Cal. 077 ] 

APPELLATE CIVIL 

♦ The 21 si April, TS84 

Present 

Mr. Justice Tottenham and Mr Justice Norris. 


Anundo Hai and others Defendants 

vei sus 

Kali Pi'osad Singh and another Plaintiffs.' 


Ghatwah tenures of Kharukpore — Transferability of Ohatwah tenures— 
Mitahsliora law inapplicable to (jhaiumh tenure — Family custom 
inapplicable to qhativah tenure. 

A ghatwnli tenure in Kharukpore is transferable if the zemindar a^iBentR and .accepts the 
transfer. 

Such assent and acceptance niaj bo presumed from the fact of the zemindar having 
made no obiections to a transfer for a period of over twelve years, and when such a fact has 
been found a Court ought to recognize such a transfer. 

In a suit brought to recover possession of a ghatwah tenure situated m Kharukpore 
which had been brought to sale in execution of a decree against the previous ghatwah and 
purchased by the defendants, the plaintiffs sought to rel> on the Mitakshara law and certain 
family custom for the purpose of estalilishmg their right. The lower Court applying such 
law and custom found that the tenure was transferable, and that it was joint ancestral pro- 
peitv and gave the plaintiffs a decree for* two- thirds of the property and the defendants a 
decree for the remaining one-third, holding that to be the extent of the previous ghatwah 
interest which had been purchased by the defendants. 

[078] Held, on appeal, that the decision of the lower Court was erroneous. That in dealing 
with a ghatwah tenure the Court must have regard to the nature of the tenure itself and to the 
rules of law laid down in regard to such tenures and not to any particular .school of law or 
the customs of any particular family, and that a ghatwali being created for a specific purpose, 
has its own particular incidents and cannot be subject to any system of law affecting only a 
particular class or family. 

* Appeal from Original Decree No. 114 of 1882, against the decree of Hafiz Abdool 
Kurroem, Khan Bahadoor, Second Subordinate Judge of Bhagulporo, dat^ the 13th of 
February 1882. 
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In this case tlie plaintiffs sought to recover possession of a ghatwali mehal 
named Kharna, appertaining to the mehals of Kharukpore in the district of 
Bhagulpore. 

The plaintiRs alleged that the family of . plaintiff No 1 was governed hy 
the Mitakshara law, and by a special familv custom tliat tho eldest son became 
the nialik of the estate, the otlier members of the fiiniil\ being entitled to main- 
tenance That, in accordance with such custom, Tekait Meghraj Singh, 
the father of plaintiff No. 1, held possession of the ghatwali mehal in cjuestion 
till the 13th July 1868, on which date he was nominaih , though not actually, 
ousted bv the ancestors of the defendants who purchase^] the mehal at a sale in 
execution of a decree obtained, against him on the IHth ,hil> 1H62 The plain- 
tiff's further alleged that the purchasers, although the> got the writ lor posses- 
sion, issued and gave a receipt in the usual wa^ piiriioi’tmg to have obtained 
possession on the 19th Bysack 1276 Fusleo (loth Apiil 1869), inie.ilitv did not 
take actual possession till the month of Assin 1287 Fuslee (September and 
October 1879) , that Tekait Meghraj Singh died in Bhadoi 1278 Kuslee ( \ugust 
and September 1871) , and that after his death the plaintiff No 1, m oonfoi - 
mity with tho family usage, acijuired the right to take exclusive jiossession of 
the mehal n(>w claimed ^ 

The iilaintiffs also alleged that there was no legal necessity for the debt 
incurred hy Meghrai Singh in respect of which the mehal was hiought to sale, 
and that it was incurred without the consent of ])laintiff No 1 The alienation 
to the predecessors of the defendants was had and invalid as agdinst pl.imtiff 
No. 1 , and that hy their purcliase at the execution sale the\ got only tho nglit 
and share of Meghraj Singh in the melial 

Previous to the suit being brought, plaintiff No 1 sold a iO-anna share in 
the mehal to plaintiff' No 2s and the Miit was [679] accoidingl> brought, hy 
them both, and they contended that tho defendants ac(iiared no light to posses- 
sion of the mehal as against them \irtue of thou predecessors’ jiurcliase at 
tho sale in execution of tlie deciec against Meglirai Snigh. Tiie defendants 
opposed the plaintiffs’ claim outlie following amongsl otlioi giounds, nz, — 

That they and their predecessors had hold possession of tho mehal since 
the date of the auction purchase, and tliat the suit being one foi the puipose 
of sotting aside that sale, it was barred as having been brought more than one 
year after the date of the sale , and that even if it were held that it was not 
barred on that account, it was still bailed by the fact that fhev liad lield ])osses- 
sion for more than twelve years That although tlie mehal Khaiua was formerly 
a ghatwali tenure, that tenuie was abolished previous to tho date of the sale. 
That according to the practice of the ghatwali tenures situated in the mehal 
of Kharukpore, the liolder had a full proprietaiy ngfit, and could sell or transfer 
the tenure , and that tho son acquired no right of jiartnorslup with lus father 
during the father’s lifetime They also denied that plaintiff No 1 alone was 
entitled to succeed bv inheritance and pleaded Unit otliei similai ghatwali 
mehals belonging to Meghraj Singh had been sold in execution of decrees 
against him, and that plaintiff No J had remained silent and made no claim 
with respect to them , and that in respect of the mehal m suit he had been per- 
fectly well aw^are of the proceeding in the suit in whicli the sale took place, and 
had not made any objection tlieroto. 

The lower Court held that the suit was not barred by limitation, and that 
the ghatwali tenure had not been abolished as pleaded by the defendant , that 
the practice alleged by the plaintiffs, that the eldest son succeeded the father 
as ghatwal, was proved , and that the tenure in suit was not divisible, but was 
transferable. The Court also found that the mehal was joint ancestral propeity 

5 CAL.— 60 
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subject to tlie M]ta.kshara law, and gave the plaintiff a decree for two-thii'ds 
of the mehal, and tfie defendants the remaining one-third, holding that to be 
the extent of Meghraj Singh’s interest in the tenure 

During the course of a very lengthy judgment, in which the [680] Court 
went very fully into the evidence and the authorities on the subject, the follow- 
ing cases were referred to Deend ijal Lai v. Jugdeep Narain Singh (I. L. R., 3 
Cal , 198 , L. R , 4. 1. A , 247) ; Bajah Lelanund Singh Bahadoor v. The Govern- 
ment of Bengal (G Moore’s f. A , 101) Bajah Lelanund Singh v. The Government 
(S. D A , 18G0, 219), Mnnriiu'inn Singh v. Bajah Lelanund Singh (3 W. R., 84) , 
Ba/ak Lelanund Sinqh Bahadoor v*Thakoor Munrunjun Singh (13 B.L R , 124) , 
Lelanund Singh Bahadooi v Thalooi Miinriinjun Singh {1 L R., 3 Cal., 251) , 
Ifwiat Singh v. Jorairun Singh (G Sel Rep , 169) , ThaHkior Kopilnath Sahi Deo 
V. The Govern ment (22 \V. R., 17) , Bajah Bam Naiain Singh v Pertiim Singh 
(20 VV.R , 189, URL R,, 397), Chnitamiin Singh v, Nowluhho Konicari (I.L.R., 
1 Cal., 153) , Doorga Pnshad Singh v. Dooiga Komrnrt (T. L. R , 4 Cal., 190 , 
L. R., 5 I. A , 190) , Mahaiani Hnanalh Koar y Baboo Bam Naiain Singh (9 R. 
L R , 274) , Bajah Lelanund Singh v Dooi gahuttij (W. R , 18G4, 249) , Lalla 
(iooman Singh v Giant (11 W R , 292) , Grant v Bangshi Deo (15 W. R., 38, 
G R. li. R , 652) , Joqc^wai Sirkar v. Nmiai Kannakar [1 B L. R (short notes 7)] . 

The defendants being dissatisfied with that decision now appealed to the 
High Court and the plaintiff' preferred a cross-a])peal 

Mr. Pugh and Baboo Bash Behan Ghose and Moonshi Mahomed Yusoof 
for the Appellants 

The Advocate-General (Mr Paul), Mr Evans and Baboo Nil Mad hub Sen 
for the Respondents. 

The Judgment of Lho High Court (Tottenham and Norris, JJ.) was 
delivered by 

Tottenham, J. -This is an apiieal from a decree of tlie Subordinate Judge 
of Bhagulpore made in a suit biought by the ])laintiffs-respondents t^o recover 
possession oi a ghatwali melial named Kharna from tfie defendants-appellants 
who, or their predecessors, purcliased it in 1HG8 at a sale held in execution of a 
decree against [681] the then ghatwal, Tekait Meghrai Singh, father of the 
plaintiff’ No 1 

The idauitiffs’ case was that from the nature of the tenure in question 
and under the pnnciples of the Mitakshara law governing the Tekait’s family, 
tlie alienation was invalid, and that plaintiff’ No. 1 as eldest son of Meghraj 
Singh was entitled to hold the estate on the death of his father Plaintiff* No. 2 
joined ill the suit .is purchaser liom plaintiff’ No. 1 of five-eighths of the latter’s 
interest 

The case is in many respects a peculiar one, and the decision of the lower 
Court partakes also of that character Roth '-..dos liave objected to it by way 
of appeal and cross-appeal 

In a case of this kind it might have been expected that the plaintiffs 
would haV^e relied simjily on the inalienable character of a ghatwali tenure, 
the purpose for which it was created necessitating its being protected from 
seizure and sale for debt, as well as its iinpartibility. 

But the plaint shows tliat the plaintiff's rely chiefly on the Mitakshara law 
modified by a family custom that the eldest son alone succeeds to possession. 
It IB alleged that the late holder, though by family usage sole possessor, was 
precluded by the Mitakshara law from encumbering or alienating the tenure, 
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except for family necessity, without the consent o( his son, the plaintitl, who 
was adult at the time the debt w'as incurred which formed the basis of the 
decree under which the sale took place. 

The plaintiffs, therefore, evidently rely chiotiy on the Mitakshara law, but 
further appeal to the nature ol the tenuie as rondeniig the sale invalid. 

The peculiarity of tlie defence is that while it domes that ])lamtili No. 1 
acquired any right in the property under the Mitakshaia law by his birth, and 
contends that the father was sole proprietor fully competont to deal with it, 
still it raises the plea of limitation on the gipiind that the right to sue accrued 
on the date of sale, whereas the suit was not instituted until more than 
twelve years afterwards. 

And to get over the difficulty m icgard to tlie seizuie and sale of a 
ghatwali tenure, the defence alleges that the ghatwali tenure [682] was long 
ago abolished, and so the propeitv became Meghiai Singh’s absolutely 

The somewhat mixed charactei of the pleadings inav be accounted for 
thus. Plaintiffs must have felt some diffidence m trusting simply or chieflv 
to the nature of the ghatwali tenuie as being indivisible and inalienable, foi 
upon their own showing one of them had sold, and the other had bought, five- 
eighths of it ]ust before the plaint was bled , and they were doubtless fully aware 
that in fact numerous similar ghatwalis ol Kharukpore, to which class the one 
jn question belongs, had actually been sold. Jt was convenient, theielore, to 
put forward the Alitakshaia law whicli does allow alienations for necessity, 
and moreover tire chief inducement to bring the suit was probably the success 
of other suitors in recent years in vecovenng pioperty sold for tlieii fathers’ 
debts by the application of the Mitakshara law It was necessar> , however, to 
fall back upon the nature of the tenuie as a ghatwali in older to allow the 
plaintiffs to count the period ol limitation tiom the time of Meghrai Singii’s 
death, rathei than from the date of sale, m the event of pliiiititfs being unable 
to establish their allegation that plaintiff No. i was disjiossossed only in 
1287-=(1B79). 

The defendants would naturallv wish to eliminate the Mitaksliara law\ 
except in so fai as it might lielp thou plea of limitation, and to contend that 
plaintiff' No. 1 had no interest whatovei in his tatiiei’s lifetime, and could not 
object to any alienation effected during that peiiod 

The lower Court evidently took intimtc ))ams witli the case, and recorded 
an extremely long and elaborate judgment It found tliat the gliatwali had 
not been abolislied yet that it was transferable also that it was a loint 
ancestral property subject to the Mitakshara la^\^ modified only by the custom 
which operated in this case to make the period of limitation run from the death 
of Meghraj Singh, and not from the date of sale or of the adverse jiossession of 
the defendants, and finally that it was indivisible, and upon these findings it 
proceeded to give the plaintiffs two-thnds of the propeit>, and the defendants 
one-third, which the Subordinate Judge held was the extent of Meghraj Singh’s 
•interest in the ghatwah tenure. 

It appeals to us that both jiarties are )iistified in objecting to* [683] the 
manner in which tlie case has been decided, toi* it seems clear either that tlie 
plaintiffs should have recovered the whole tenure, or that the suit should have 
been dismissed altogether The tenure being undoubtedly a ghatwah, the lower 
Court we think made a mistake in attempting to apply to the case tlic lules of 
the Mitakshara law. 

For we concur with the learned counsel for the aj:)pellanta in his conten- 
tion that in dealing with a ghatwah the Court must have regard to the nature 
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of the tenure itself, and to the rules ol law laid down in regard to such tenures, 
and not to anv particular school ol law oi‘ to Llie customs of particular families. 
The incidents of a gliatwali tonuie are the same whether the ghatwal be a 
Hindu or a Mussulman oi a followei of any other system of religion, and the 
same ghatwali might be held successively by persons governed as to other 
property by totally different rules ol law. A ghatwali is cieated for a specific 
purpose, lias its own particular incidents, and cannot be subject to any system 
of law affecting only a particular class or family. 

We tliink, therefore, that the lower Court was misled in its recourse to 
authoiities bt 3 armg upon the effect of the Mitakshara law on ancestral joint 
inopcrty whethei paitible or impartible . and as to the obligation of sons to 
pay the debts of their fathois, and the authorities cited*on these points seem, 
therefore, to us to affoid no assistance m disjiosing of this case 

The T'eal and only material questions for us to decide are — fii st, wliether 
tlie sale of this ghatwali in execution ol a decree against the ghatwal was 
invalid and liable to he set aside by reason of the tenure being in its nature 
inalienable , and, sccondhj, if the alienation was bad, aie the jiresent plaintiffs 
entitled to lecover thespropertv Tlic second question also involves one of 
limitation, 

As to tlie fust question there is doubtless authoiity lor holding that 
ghatwali lands aie not alienable eithei at tlie jileasure of the ghatwal tor the 
time being, oi for the iiayment ol ins debts at the pleasuie oi his creditors. 
Foi the natuie of tlie tenuie and tiie reason ol its existence lender it necessary 
that tlie holder ol the office of ghatwal be secured in Jus enjoyment of the 
tenure. 

' [ 684 ] Tho jinncipal case cited to us Ijy the learned Advocate- (hneral for 
the plaintiffs-respondents is that ot Eajah hibnoni Singh v Bah ana th Singh 
(Ij. R , 9 1 A , 104) But m tlial case the paiticular ])oint decided b> the Judi- 
cial Committee, Piiv> Council, N\as that ghatwali lands could not be seized in 
execution ol a decree for the debts ol a former ghatwal as assets by descent in 
the hands ot his successor. Then Lordships, however, expressed an opinion 
that the same coiisideiations on which the ghatwali should bedield to be 
indivisible would make it inalienable That case related to a jagir in West 
Burdwan to which Police services were attached, and it was considered to be 
analogous to one ol the Beerbhoom ghatwalis governed by Regulation XXIX ot 
1814. Anothei case was cited to us in wdnch a Division Bench of this Couic 
held ill a Second Appeal No 9451 of 1880 that a Shikim ghatwali could not be 
seized in execution of a decree for debt. That too was a Beerbhoom ghatwali, 
and the objection was taken bv the Shikini ghatwal before an> decree was 
obtained 

The gliatwah in the present case is one of the Khaiukpore ghatwalis, and 
as regards them the Judicial Committee noted, without expressing dissent, that ^ 
transfers have tt.ken place and have been recognized if made with the assent of 
the zamirrdar, while without that consent the Court has not recognized them. 
Precedents for these projiositions are to be found in two cases mentioned by 
the lower Court. — liajah Leianiind Singh v. Doorgabntty (W. R., 1864, 249) 
and Lalla Ctooman Sinqh v. Grant (11 W R , 292). 

These decisions have not been overruled, but the Judicial Committee point 
out thjis distinction between the ghatw^als of Beerbhoom and ol Kharukpore, 
that the former are appointed by Government and the latter by the zamindar. 
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As to the Beerbhoom ghatwals, Regulation XXTX of 1814 oxiiressly 
provides that they and their descendants in peipetuit> shall be maintained in 
possession of the lands so long as they pay their re\^enue, and fulfil the other 
obligations of their tenure. 

It has been argued that tlie Kharukporo ghatwals are on the same 
looting as those of Beeibhooin, but this does not appeal [ 683 ] to be the 
case, for besides there being no statutoiy provision in their favour, it 
appears from a description given of their status m the ludgment of the 
Privy Council in the case of Baja Lelamuid Snujh Bahadoot v The irovern- 
ment oj Bengal (6 Moore's I A., 101) that the zamindar retained in his 
hands the fjower of appointing and dismissing the ghatwals in case of their 
not performing the dutres This seems to negative a right to hold trom genera- 
tion to generation on payment of the rent reserved Be that as it may, we 
think that we must hold, upon the authority of the cases and upon the evidence 
of many such transfers having been effected and unquestioned, as well as in 
consideration of the long silence of tlie present plaintitt No. 1, and the silence 
too of his father while lie lived, that a Kharukyjore ghatwali is transferable, 
if the zamindar assents and accepts the transfeiee , and in the present case we 
think the lower Court was pistified in lioldmg that the zamindar by making 
no objection within twelve years of the sale acquiesced in it, and that the 
transfer was, therefore, one which the Court ought to recognize, and looking to 
the fact that the purposes for which the Kliarukporo ghatwahs were created 
no longer exist, we should greatly legrct being comiielled to come to a contrary 
conclusion. We accoidingh decide the fust question in favour of the defen- 
dants-appellants, and hold that the sale was not invalid by leason of the 
inalienability of the ghatwali tenure 

And upon the second point, too, we think the plaintihs must fail. 

For onlv as ghatwals duly appointed by the zamindar could they estahJisli 
any claim to possession of the tenure, and they nowhere allege that they have 
been appointed ghatwals Their case was that plaintifls had a vested inteiest 
by his birtli in the ghatwali, but this wc have shown to lie untenable 

The result is that we decree the appeal of the defendants, and dismiss the 
plaintiffs’ suit with costs of both Courts. 

« Appeal till owed 


NOTES. 

[This case was affirmed b\ the Pri\> Council iii (1887) 15 Cal , 471 P.C. 

This case was leferrcJ to in U Boin , PJS (221)} iii connection with t nfan tonnHS. fiml ni 
J4 Ca]., 753- 5 C L J , 583 '--12 C \V. !N , I'JJ, m coiinectiou with ditiuan teiiuies ] 
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[ 686 ] APPELLATE CIVIL. 

The 24th April, 1884. 

Present : 

Mr Justice Wilson and Mr. Justice Tottenham. 

Nobin Ch under Ghowdhry and another Defendants 

vara as 

Dokliohala Dasi Plaintiff 


Joint fanulif —PmiiUon — Picsumption as to purchase in name of wife. 

In ft suit for partition of joint famil% property, it was found that certain property stood 
partly lu the name of the vvjfc of the original propiictoi, and parth in that of a daughter-in- 
law . Held, that a wife, a niomber of a joint family, is, as regards property held in her name, 
m the same position as her husband with respect to propoity acquired in his name, and 
subj'ect to the same presumption in favoui of the joint family Chinidei Nath Moitro v. 
Krisio Komul Sinqh (15 W R .157) followed , (Pwwdhj am v Tmmt Kant Lahiri Choicdhr/f 
(11 C L R 41) distinguished 

The plaintiff on the allegation that she was a member of a joint family 
brought tins suit for paitition against the other members of the joint family. 
The defendants stated, inter aha, that certain plots of land enumerated in the 
schedule to the plaint were the self-acquired properties of Baimom, the wife of 
the common ancestor, and Jadumoni, his daughter-in-law, and held by them 
under three separate kohalas or conveyances The Court of First Instance gave 
a decree to the plaintiff, and with respect to the properties m the names of the 
ladies made this observation 

“ There is no independent proof as to tho source from which the purchase 
money of the land included in the thiee kohalas came, whether or no it came 
from the sUidhann, or from whom tlie stndhana was acquired. On account 
ot these deficiencies in the evidence and want ol reliable proof, the presumption 
would be against the ladies.” On appeal, tlie District Judge entireljr concurred 
in the view of the lower Court. 

The defendant appealed to the High Court 

Baboo Hash Behan Ghose (with him Baboo Golap Uhimdei Snnir) for tho 
Appellants contended that the presumption ol Hindu law that property pur- 
chased in the name of one member is joint lamily property of all the members 
did not apiily to the pur-[687]chases by Baimom and Jadumoni, and that the 
onus was on the plaintiff of proving that the pui chases in question v^ere bcnaini 
acquisitions with famil> funds. 

Babu Mohesh Chunder Chotvdhiy and Baboo Snsh Chundcr Chowdhry 
for the Eespondent. 

The Judgment of the High Couit (Wilson and Tottenham, JJ.) was 
delivered By 

Wilson y J. (Tottenham, J , concurring}.— The only question argued 
before us is this, whether property acquired in the name of a Hindu lady, 
a member of a joint family, is presumably joint family property or not. The 

* Appeal from Appellate Decree, No 766 of 1883, against the decree of S. H. C. Taylor, 
Esq.," Judge of Beerbhooin, dated .30th December 1882, aihrmnig the decree of Babu Hinu 
Lai Chatterjee, Bubwdniate Judge of that district, dated the 17th April 1-882. 
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property in tliis case is found standing in the names of two ladies, members of 
a joint Hindu family and widows of deceased members of that family. An 
express decision on the point given in 1871 is that of Chunder Nath Mottro v. 
Kristo Komul Singh (15 W R., 357). The3udgment was delivered by one of the 
greatest masters of Hindu law who has ever administered justice in this 
country. And we are not aware that that view has ever been questioned until 
now. It IS said that a recent decision of a Division Bench of this Court 
is in conflict with this ruling. But it does not apiiear to us to be so. The 
case referred to is Chowdrain v. Tarnu Kant Ijahvn Choicdhru (ll C. L. R., 
41 , 8 Cal , 545). 

There the question considered was whether as between a husband or a 
purchaser at a sale in execution against the husband and the wife, there is any 
presumption that property standing in the name of the wife is held by her 
henami for her husband. That is an entirely diherent question from that 
raised in this case, whethei a wife, a member of a joint family, is, as regards 
property held in her name, in the same position as liei husband with lespect 
to property acquired in Ins name, and subiect to the same presumption in 
favour of the joint family. 

The appeal is dismissed with costs. 

ApppaJ dismissed 


[ 688 ] APPELIjATP: CIVIL 

The ith Maich, 1884 
PUESEET 

Mr. Justice McDoneel and Mr. Justice Field 

Raj Coonrnr Lall and others Plaintifl’s 

versus 

Bissessur Dval and others Defendants. 

Hindu Law — Miiakshara — Adoption— Kayasthas — Sudi a s — Admissions 
against intei est — Evidence. 

As a general principle Kay.isthas arc Hindus of the Sudr.i class and may, as such, 
adopt their sisters* son. 

This was a suit by the plaintitfs, who were the descendants of one Pahar 
Singh, against Nowrungi Lai, their father, Amani, their paternal uncle, and 
one Bissessur Dyal, for possession, among other things, of raouzah Jalwandohi 
by right of inheritance under the Mitakshara law Pahar Singh had several 
sons and grandsons, of whom the parties in the suit w'ere the last surviving 
descendants. Amani was born blind, and made a defendant , Bisses- 

sur Dyal was the sister’s son of Chandan, one of the grandsons of Pahar Singh, 
and was adopted by the latter by a deed of the 18th June 1856. Sometime 

• Appeal from Original Decree No. 139 of 1881. Appeal preferred on the 5th of January 
1879, in the Court of the Judge of Shahabad, against the decree of First Munsif of Buxar, 
dated 30th November 1878, and heard by the Subordinate Judge of Shahabad, called up 
to this Court by an order, dated the 14th of June 1881. 
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after the adoption, Nowrungi Lai and Amani brought a suit against Chandan 
and Bissessur Dyal to set aside the deed of adoption, but on the 30th April 
1866 filed a petition of compromise in Court, whereby they contented them- 
selves with a small portion and gave up the rest of the ancestral property. On 
the 5th January 1871 Bissessur Dyal recorded his name as the owner of the 
property in the place of his adoptive father , and on the 26th November 1877 
presented an application in the Revenue Office in pursuance of the Land 
Registration Act, whereupon the plaintifts filed their objection to the registra- 
tion of Bissessur’s name in respect of, among other properties, Jalwandohi ; 
hut their objection was disallowed on the 8th April 1878 The plaintiffs then 
brought this suit on the 29th April asking for possession of 13 annas 
in Jalwandohi, that the compromise of the 30th April 1866 should be set aside, 
and that the deed of adoption might he cancelled. 

[689] Nowrungi Lai, tlie father of tlie plaintiffs, died before the suit 
came on for hearing in the Munsif’s Court. Tlie defendant Bissessur con- 
tended that his adoption was good, and that he had been in possession of 
mouzah Jalwandohi, which was self-acquired property ever since his adoption. 
The Munsif dismissed the case on the ground of limitation. He, moreover, 
held that tlie family was not joint, that Jalwandohi was self-acquired property, 
and intimated that there was nothing illegal in Chandan’s adopting his sister’s 
son. The plaintiffs appealed to the Subordinate Judge who reversed the 
Munsif 's decision, and held the adoption void, on the ground that Chandan 
being a Kayastha belonged to one of the superior classes. The defendant 
Bissessur appealed to the High Court, and at the hearing, the Court (Garth, 
C. J., and McDonkTjL, J.) directed a further inquiry as to wliether the plaintiffs’ 
family belonged to eithei of tlie three higher castes, and after a formal order of 
remand tiansferred the appeal to the file of the High Court The points 
argued at the hearing after such transfer to the High Court were — (1) whethei 
Jalwandohi was acquired out of )oint funds , (2) wliethei* the adoption was valid. 

Babu Gui^u Das Banneriee, Babu Pimt Nath Pundit, and Babu Taruck 
Nath Palit for the Appellants 

Babu Golap Sarkai, Mr B. E Twidale and Babu Bam Sukha Ghose for 
the Respondents. 

The Judgment of the Court (McDonell and Field, .TJ ) was delivered 
by _ 

Field, J — The position of the family in this case will appear from the 
following genealogical tree 

Pahar Singh 


Bhiigw.uit Singh Kulwanth Singh Srichand 


Amrit Chandan. Banwan, married Badam Koer Daughter 

.1 I I 

Ram Ouman. | 

Nowrungi Lai, Amani, Bi.ssessur Dyal. 

Defendant No 2 Defendant No 3 Defendant No. 1 

I 

Five sons«- Plaintiffs 

Pahar Singh had three sons- -Bhag want Singh, Kulwanth Singh [690] and 
Srichand. Of these three Srichand died without issue. Bhagwant Singh had 
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a son, Amrit. Amrit had two sons, Nowrungi Lai and Ainani. Nowrungi is 
defendant No. 2, Amani is defendant No. 3, and ip said to have been born 
blind and therefore incapable of inheriting Nowrungi had five sons, who are 
the five plaintiffs in the present case. Kulwanth Singh had two sons, Chandan, 
who died in Bhadro 1276, and Banwari, who died leaving a widow, Badam 
Kber, since dead. Kulwanth Singh had also a daughter, and this daughter’s 
son Bissessur Dyal is defendant No 1 

The present suit arises out of certain proceedings under the Land Regis- 
tration Act of 1876 The plaint, after sotting out the niembers of the family, 
proceeds to allege that Chandan Lai, without tlie knowledge of the other 
members of the family, had concocted a deed of adoption , that under this deed 
Bissessur Dyal was adopted, and that this adoption, being that of a sister*8 8on, 
was invalid. It then recites that a certain suit was brought by Nowrungi Lai 
and Amani as co-plaintifis, and was terminated by a compromise on the 30th 
April 1866 The plaint then refers to another suit, the date of which is not 
given, as instituted by Nowrungi and Bissessur Dyal in collusion. It then 
refers to the registration proceedings and the cause of action is dated from the 
26th November 1877 when the defendant No 1 intervened in tliose pro- 
ceedings The plaintiffs allege that they, being the five sons of Nowrungi, and 
members of a joint family governed by the Mitakshara law, cannot be affected 
by any of the alleged collusive proceedings of their father, Nowrungi, of 
Chandan Lai or Bissessur Dyal. They ask that possession may be given to 
them of 13 annas 4 pie out of the 16 annas of mehal Jalwandohi, pargana 
Chawsa, and some othei property specified in the plaint , that the fraudulent 
compromise of the 30th April 1866 may he set aside , and that the deed of 
adoption, dated 18th June 1856, mav be cancelled. 

The Munsif, who first tried the case, dismissed it. He held that the suit 
was barred by limitation, that part of the property claimed, viz , Jalwand(fhi, 
was self- acquired, that the family was not joint, and witliout exactly deciding 
the question, he intimated lus opinion that the deed of adoption was good, and 
that the plaintiffs were not in a position to contest the validity of this adoption 

[691] The case then went on appeal before tlie Subordinate Judge, who 
reversed the Munsif’s decision, holding, amongst otlier things, that tlie adoption 
of Bissessur by Chandan, being that of a sister's son, was invalid, as the 
plaintiffs being Kayasthas must be deemed to rank amongst the three higher 
Hindu castes. A second appeal was preferred bo the High Court, and on the 
14th June 1881 it was heard by the learned Chief Justice and Mr. Justice 
McDONELTi, who is now a member of this Bench The portion of their judg- 
ment with which we are concerned is as follows “ We think, therefore, that 
it IS necessary, in order to come to a proper decision of the case, to direct a 
further enquiry as to whether the plaintiffs’ family, who are, as we under- 
stand, admitted to be Kayasthas, do belong to either of the three higher castes, 
and as we think that it may be a matter of some difficult> to bring before the 
Court in the Mofussil such evidence and information as will enalile it to decide 
that question satisfactorily, we think that our best couise will be to remand 
the case to the lower Court, as a matter of form, and then to hrijig it uj) to 
this Court and try it as a regular suit ” The case is now, therefore, before 
us as an appeal from an original decree. 

On the 18th June 1883 an application was made to this Court, the purport 
of which was threefold .—./7rs/, that as the value of the suit was very small, 
the case might be heard upon the evidence taken in the vernacular, or that it 
might be translated by the Court without the parties being charged the 
expenses of such translation ; secondly, that the appellants might be allowed to 
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put in certain documents as exhibits , and thirdly, that the appellants might he 
examined as witnesses orally, or upon commission. 

Upon this application it was directed, first, that the documents might be 
put in as exhibits subiect to any objection which might be made at the hear- 
ing , secondly, that the appellants might be examined in Court ; and thirdly, 
that the case might be hoard on the evidence taTren in the vernacular. 

The hearing of the a])peal has now occupied our attention for three days. 
No application was made to us to examine any of the parties in Court, and in 
reply to our question, it was intimated to us that the pleaders, who had charge 
of the case, did not propose to put any of the parties into the witness-box. 
A considerable amount of new evidence has been taken , copies of translations 
of ex- [692] tracts from certain learned works have been put in , and we have 
been referred to a large mass of authorities. Three questions were at first stated 
by the appellants’ vakil for argument , but as Mr. Tividale intimated to us, on 
behalf of the defendants, that they had decided to abandon the objection of 
limitation, there remain two points only to be dealt with, namely * first, 
whether Jalwandohi was acquired out of joint funds, and, secondly, whether 
the adoption is invalid We think that the finding of the Mnnsif upon the 
first of these points ought to be confirmed 

There is evidence that Jalwandohi was not family property of Pahar Singh, 
but was acquired by Earn Guinan Singh , an important portion of this evidence 
consists of an admission contained in a plaint in a former suit. Jn the second 
paragraph of that plaint, which \\a.s filed by Nowrungi and Amani, there is an 
admission that mouzah Jalwandohi was purchased by Ram Guman Singh, son 
of Banwari, with his exclusive funds in the name of Bam Pershad, one of the 
relatives. It is contended by the learned pleader for the appellants that this 
adinission hv Nowrungi cannot bind the plaintiffs, inasmuch as they, being 
members of a Mitakshara family, do not derive title from their father ; are not 
privies in title with him ; and therefore cannot be bound by any admission 
made by him Without deciding whether this is a good objection or not (see, 
however, the remarks of the Privy Council m L E , 7 I A , 191) we think that 
there is another principle upon which this admission must be held to be rele- 
vant evidence, and tiiat is the piinciple that it was an admission against the 
interest of the person making it When Nowrungi and Amani admitted that 
raouzah Jalwandohi was purchased by Ram Guman Singh with his exclusive 
funds, they made an admission against their own interest, because the effect 
of that admission was that they could make no claim to a share of that pro- 
pert> If Amani were born blind and were therefore incapable of inheriting, 
the admission would not be against interest so far as he was concerned , but 
it was clearly against the interest of Nowrungi, the father of the plaintiffs, and 
as he is dead, the statement containing the admission is good evidence An 
admission against interest is relevant not only against privies by title, but also 
against strangers , and we think that taking this admission along with the oral 
evidence, we must r6933 decide that mouzah Jalwandohi was purchased with 

separate funds and is not part of the joint family property. 

• 

We then come to the question of adoption. The plaintiffs contend that the 
adoption was invalid on two grounds . first, because the adoptive father being 
a Kayastha and in their view entitled to rank amongst the three superior classes, 
could not adopt a sister’s son ; secondly, because Bissessur Dyal was adopted 
by two persons, viz., Chandan and Badam Koer, and this double adoption 
was wholly invalid. We shall consider these two grounds of objection separately: 
firstt as to the allegation that Chandan being a Kayastha and entitled to rank 
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amongst the three superior classes, could not adopt a sister’s son, we have to 
consider two points ; fiist, whether, according to the Hindu law, it is competent 
to a member of the three superior classes to adopt a sister’s son, and, secondly, 
whether a Kayastha is entitled to rank amongst the three superior classes* As 
to the first point, we think that there can be no doubt, and we takf 3 it to be 
settled law that a member of any of the three superior classes — Bi(mmi7is,Kshet~ 
rias and Vaisyas — cannot, according to Hindu law, adopt a sister’s son 
Abundant authority for this proposition will be found in the following works * 
Mayne’s Hindu Law, paragraph 180 ; Strange’s Hindu Law, edition of 1830, 
vol. I, p. 83 , Norton’s leading cases on Hindu Law, vol. I, pages 69 and 70 and 
the authorities there quoted , Baboo Shvama Churn Siikar’s Vyavastha 
Darpana, page 649, and the following pages of the third edition , and two cases 
to be found in 1. L. B , 3 Bom., 73 and 298 

As to the second question, whether Kayasthas are entitled to rank amongst 
the three superior classes, a vast mass of authcTities has been quoted to us 
during the heaiing of this appeal. Considerable research and ingenuity of 
argument have been displayed in discovering these authoiities and placing them 
before us. The following, amongst othei authorities, were referred to . Padma, 
Purana, Ya]navalk\a, Mr Mandlik’s work on Hindu Lavs, Mitakshara, Vira- 
mitrodaya, Wilson’s Glossary, Ward on Hindu Law, Steele on Castes, Vivada 
Chintamoni, Shernng on Caste, Mr. Sarradhicare’s work on Hindu Law, being 
tlie Tagore Law Lectures of 1880, some census reports, and reports of local 
officers contained therein, Elliot’s Baces of British India, tlie Ga-[694]zetteers 
of N.-W. Provinces and Oudh . Professor Jolly’s Institutes of Narada, Max 
Muller’s Sacred Books of the East, and the Dattaka Munansa Many of the 
arguments addressed to us rested upon the somewhat doubtful legends of Hindu 
mythology, and although no doubt very ingenuous, were not, however, based 
upon modern facts, XJi'oved or undisputed , or characterized by that conclus*ve 
force, which are necessary in order to have weight with a Court of Justice in 
this practical age. We think that the whole question has been fairly summed 
up in the following passage of Babu ,Shyaraa Churn Sirkar’s Vyavastha Dar- 
pana * — “ There' is, therefore, a preponderance of authority to evince that the 
Kayasthas, whether of Bengal or of any other country, were Kshctnas. But since 
several centuries passed, the Kayasthas (at least those of Bengal) have been 
degenerated and degraded to Sudradom, not only b\ using *vfter their proper 
names the surname ‘ Dasa ’ peculiar to the Sudras, and giving up their own, 
which is * Banna,’ but principally by omitting to perform the regenerating 
ceremony ‘ upauayana ’ hallowed by’ the Gayatri ” 

It has been contended that however valuable Babu Shyaina Churn’s opinion 
may be as regards Bengal propei, there is a difference as regards Behar, and 
the Kayasthas of Behar. It had been established by evidence to our satisfaction 
that there was a difference in lespect of the questions essential to this enquirv, 
and that the Kayasthas of Behar, as a class, had generally pcrfoimed those core- 
monies which might be supposed to have the effect of retaining them in the 
ranks of the three upper classes. W^e might accept tins evidence and might come 
to a different conclusion from that to winch we feel constrained upon the autho- 
rities and the evidence. 1 shall, therefoie, consider the evidence which has 
been placed before us to show that the Kayasthas of Behar are an exceqition to 
the general principle contained in the opinion which I have just extracted from 
the work of Shy'^ama Churn Sirkar. First, there is a Vyavastha by 96 pundits 
of Benares. Two of these pundits were examined as witnesses m the case 
and we are of opinion that the value which can be attached to the Vyavastha 
must be measured exactly by’^ the value whicli can be given to the oral 
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testimony of these two witnesses. The Vyavastha is a recent one and there is no 
provision of law which allows a Court of Justice to accept as evidence 

a written opinion delivered by persons still alive who have not been called to 
the witness-box Then, as regards the testimony of the two pundits who were 
examined (and this is perhaps the most valuable part of the oral testimony), 
we have to observe that these gentlemen do not speak with direct reference 
to Behar, and however valuable their opinion may be, if precise upon the point, 
with reference to the Kayasthas of the Upper Provinces, or of Benares, we 
think they cannot be accepted as an authority upon the subject as regards 
the Kaiests of Behar. 

The next piece of evidence consists of the decisions of the local Courts. 
Two cases only have been quoted. We think that these judicial instances are 
too tew in number to establish an usage or custom such as is contended for 
Were it otherwise, v/e think that in a matter of this sort very little weight can 
be given to the decision ot the Subordinate Civil Courts. 

Then we liave a considerable quantity of oral evidence Tins evidence, 
with the exception of one or two witnesses, consists of the testimony of persons 
who are themselves Kiuests and whose interest in the subject-matter of this 
proceeding is therefore consideiable. Under the ciicumstances, we think that 
this evidence must be accepted with very considerable caution. But when we 
come to examine this evidence, we think that it does not, to any very material 
extent, advance the case of the plaintiffs The examination of the witnesses 
was directed principally to sliow that, in four particulars, Kayasthas of Behar 
obseived religious or other rules which would have the effect of giving them a 
title to rank amongst the three superior classes Tfiese four particulars are — 
first, wearing the sacred thread , secondly, ability to perforin the homa , thirdly, 
the rule as to the period of impurity and, fointhly, the rule as to the 
infcompetence ot illegitimate sons to succeed. The practice as regards adoption 
has also been made tlie subject of argument, but as this is the very point in 
dispute and as the instances supposed to liave been established by evidence are 
exceedingly few, we sot but little value upon this portion of the evidence. 
We have considered the evidence with respect to the four particulars just 
mentioned, and the impression which it creates on our minds is that no such 
uniformity has been established as amounts to legal proof of the. custom or 
usage contended for. [696] Some of the witnesses state, as a fact, that the 
sacred thread vs^as not usually worn. As legards the period of impurity 
observed, there is a remarkable diversity in the practice of different persons. 
Taking the whole evidence together, we think that it fails to establish that the 
Kayasthas of Behar, as a class, have observed the lour rules relied upon so 
uniformly and so regularly that they are entitled to say that upon the basis of 
these observances they must rank among the three superior classes. It must 
be borne in mind that what has been sought to be proved in this case is not an 
usage in a particular family, but the custom of a class, that is, the whole class 
of Behar Kayasthas ■ and regarding this custom as the point to be proved, we 
think that the evidence fails to establish it 

The conclusion then to wdiich we are led upon the authorities and upon 
the evidence which has been submitted to us is this, that the plaintiffs have 
not shown that the Kayasthas of Behar rank amongst the three superior 
classes, and that, therefore, the adoption of a sister’s son by Ohandan was 
invalid. 

But it IS alleged that the adoption is invalid upon another ground, viz., 
that Bissessur Dyal was adopted by two persons — Chandan andBadam Koer. 
The original deed of adoption is not before us and no attempt has been made 
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to give us secondary evidence of its contents. It is said that there was a copy 
in another record which was referred to by the Court below, but no steps have 
been taken to bring that copy or that record up to this Court. Reliance has 
been placed upon an admission made by Bissessur Dyal in a petition filed in 
Court by him. We think, however, that the statement there contained cannot 
be interpreted as an admission that he was doubly adopted, that is, adopted 
by the two persons Chandan and Badam Koer. There is no pretext that 
Badam Koer, the widow of Banwari, had any authority from her husband to 
adopt a son , and we think that we cannot say that Badam Koer should (upon 
the statement in the petition just referred to) be taken to have adopted 
Bissessur not to her husband but to herself, as was pressed upon us by the 
appellant’s vakil If BissesSur Dyal had been adopted by Chandan and at 
the same time by Badam Koer on behalf of her husband Banwari, there 
can be no doubt that upon the authorities both adoptions [6973 would 
be invalid. But if, on the other hand, Bissessur Dyal were adopted by Chandan, 
and Badam Koer, being a member of that branch of the family, that is, 
the branch descended from Kulwanth Singh, had merely assented to such 
adoption, we cannot say that the fact of Badam Koer’s joining m the adoption 
with this object would in any respect invalidate it as an adoption by Chandan 
The deed of adoption is not before us , no positive evidence has been given to 
show that Bissessur Dyal was adopted by two persons simultaneously. The 
statement in the petition cannot, in our opinion, be interpreted as an admission 
of such a double adoption We cannot therefore say that Bissossur’s adoption 
by Chandan is invalid upon this ground The result is that the decree of the 
Munsif dismissing the plaintiffs’ suit must be affirmed, and tins appeal dis- 
missed with costs 

Appeal disruissed, 

NOTES. 

[Ab rtjgardb the iiiApplicdbility of the rule to Sudi.is see also 1 Mad , 62 , 9 IMsid , 44*it bS 
Ab regards the question whether Kayasthas arc to bo deemed Sudras in Hindi, l.iw, 'Oc J C 
Ghose's Hindu Law (190G), II cdn., p 848 , 12 All , 328 (334) ] 
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So long as the benami system is recognized in this countr} , it is to be presumed, in the 
absence of any evidence to the contrary, that a suit instituted bv a benamidar has been 
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Hosain, Khan Bahadur, First Subordinate Judge of that district, dated the 19th of 
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instituted with the full authority of the beneficial owner, and any decision made in such suit 
will be as much binding upon the real owner as if the suit had been brought b> the real 
owner himself. Meheroomssa Bihee v. Hur Churn Bose (10 W R , 220) , Kallee Prosunno 
Bose V. Di^io Nath Bose Mulhck (19 W R., 434) , and Sita Nath Shah v Nobtn Chunder 
Hoy (6 C. L R., 102) discussed. 

In a suit tor malikana the issue between the parties substantially raises the question of 
the proprietary right to the estate in respect of which the mahkana is claimed, and when the 
question of the proprietary right has been decided in a previous suit between the same parties, 
a subsequent suit for malikana will be baned as res judicata 

[ 698 ] In s 13 of Act XIV of 1882 the words “ in a Court of jurisdiction competent to 
try such subsequent suit ” refei to the jurisdiction of the Court at the time the first suit is 
brought Thus when the first suit is within the jurisdiction of a Munsif , and the subsequent 
suit, by reason of an increase in value of the property, is beyond his jurisdiction, such subse- 
quent suit would nevertheless be barred, inasmuch as if the subsequent suit had been 
brought at the time when the first suit was brought, the Munsif would have been competent 
to try it 

Previous to 1825 dearah X accreted to mouzah Y, and some time before 1860 the malik 
of Y executed two conveyances in favour of A and B, respectively. In 1860 A sued B in the 
Munsif's Court for possession of a share in X which B claimed under his convoyaiico. In 
that sun A succeeded on the ground that B's conveyance did not cover thc^sharo claimed bv 
him in X, but mcreh covered the share in the mouzah itself, whereas by his conveyance 
had acquired the right to the share in X which he claimed In 1866 the Collector refused to 
recognize B’s right to malikana payable in respect of the share in X, which had been the 
subject of the sSuit in 1860, or to register his name in respect thereof, but acknowledged A’s 
right thereto, relying on the decision of the Civil Court in the suit between A and B Subse- 
quently B's representatives, C and D, in 1876, sought to have their names registered in res- 
pect of the same malikana, but they weic opposed by who alleged that A had been acting 
throughout as his benamidar. The Collector reforiod the case under s 55 of Act VII of 1876 
to thh Civil Court, and the application of C and D was eventually disallowed t' and D 
thereupon, on the 6th November 1880, instituted the present suit agaiiiso E, in the Court of 
the Subordinate Judge, for a declaration of their right to the malikana, and for a reversal of 
the ordei refusing tc allow their names to be legistered in respect thereof 

Heldj that inasmuch as the allegation made by FJ. in the proceedings held in 1876 on 
the application by C and D before the Collector, and afterwards upon the reference before the 
Civil Court, that A had been acting in the matter merely as his benamidar, was uncontra- 
dicted by C and D in their plaint in the present suit, there wa^ sufficient evidence upon which 
to hold that that fact was true 

Held j also, that the suit was barred as tes judicata on the ground that the right to 
malikana was substantially the same question as the proprietary right to the share in the 
dearah, and that this issue had been tried and decided in the suit in 1860 in favour of .. 4 , who 
must be taken to 1)4^ E that the fact that the previous suit had been brought lu a Munsif’s 
Court, whereas the present suit was brought before a Subordinate Judge, did not affect the 
question, inasmuch as the property was the same, and it was not shown that the present 
suit, if brought in 1860, would not [ 699 ] have been within the jurisdiction of the Munsif, 
nor was it alleged that the .suit in 1860 was beyond his jurisdiction 

Held, further, that the suit was baired bv limitation, being governed either b\ Arts. 120, 
131 or 144 of the Limitation Act (Act XV of 1877), because — 

• [Art 1^1^— * un "7 ~ 

"Y ' j 

Description of suit. feriod of limitation Time from wduch period 

» _ I begins to run. 

r ~ ” " ^ " 

To establish a periodically Twelve years .. i When the plaintiff is first ref us- 
recurring right. | ! ed the enjoyment of the right.] 

i I 
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(1) there being no allegation of dispossession, if it were contended that tho suit was 
one for posseasion of an interest m immoveable propeity, art 144 * would apply , 

(2) if it were contended that tho suit was for the purpose of establishing a periodically 
recurring light, pure and simple, art. 131 would apply, and the peiiod must be reckoned 
from 1866, when the plaintiff was first refused the enjojment of the right , 

(3) if, however, it were said to be a suit to establish a periodically recurring right, and 
something in addition, inasmuch as the right carried with it a right to the property itself, if 
the parties consented to take a settlement when the time for concluding the next temporary 
or permanent settlement came, art J120 must be held to apply 

But that, in any event, inasmuch as in the year 1866 the Collector refused to recognize 
B*s right to the malikana and adverse possession, so far as possession could be taken of such 
an interest in immoveable property, was then taken by A, or in other words by -B, because it 
must bo taken that the Collector since that date had boon holding for A, whose right ho had 
then recognized, after refusing to recognize the right claimed by B, the present suit 
having been instituted in 1880 was equally bairod whichever of tho above articles was 
held to apply. Ran Karan Sinqh v Raja Bahur Ah Khan (L R , 9 I A., 99) referred to and 
distinguished 

The plaintiffs brought this suit to obtain a declaration of their right to 6 annas 
17 d. 18 c of the malikana money of dearah Afzulpur which had foimed in 
front of what they alleged to be their estate, and to have their names registered 
m the Collector’s office in respect thereof m place of tho defendants. 

They alleged that mouzah Syedpur Mosleh consisted of several kulums or 
estates, and that there were 154 bighas 8 cottas of land belonging m common 
to the kulums of Svedpur Mosleh and dearah Afzulpur. They stated that they 
were the purchasers of that kulum of Syedpur Mosleh of which the touzi 
number was 319, and the sudder ]ama Rs 423-13-4, and that out of the pint 
land 65 bighas 10 cottas 12 dhans belonged to Syedpui Mosleh , that one 
Behari Mahton was the proprietor of Syedpur Mosleh, having purchased it from 
one Tafuzzul Hosain, and that they were the auction purchasers of the right, 
title and interest of Behari Mahton [700] that as dearah Afzulpur had formed 
in front of Syedpur Mosleh contiguous to the joint land, they, as proprietors of 
the mam land, had a right to the settlement thereof in proportion to their shares 
in the joint land ; and that as the settlement of the shares had been concluded 
with a third party, they were entitled to get the amount sued for out of the 
malikana fixed. 


That they had presented an application to the Collector to have their 
names registered, but on the defendant filing an objection to their right to the 
malikana money, the Collector referred the case under s 55 of \ct VI I of 187G 
to the Judge, who in turn referred it to the Additional Subordinate Judge 
The latter official on the 10th October 1879 disallowed the plaintiffs* applica- 
tion, and accordingly the Collector directed the registration of the names in 
accordance with the findings of the Additional Subordinate Judge. 

* [Art . 144 .— 

Description of suit Period of limitation Time from which period 

begins to run 


For possession of immoveable | Twelve years 
property or any interest therein 
not hereby otherwise speciallj 
provided for. 


When the possession of the 
defendant becomes adverse to the 
plaintiff 
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The plaintiffs therefore brought this suit with the object above stated. 

In answer thereto the defendants contended that, inasmuch as the right 
to the share in the dearah in respect of which the malikana money now 
claimed was payable, was the subject of a suit between Behari Mahton and one 
Sheik Rowshun Ali who, the defendants alleged, was their benamidar, and as 
the decision of the Court in that suit was in favour of Eowshun Ah, the present 
suit was barred as res jijdicata. They also set up a title by twelve years’ 
adverse possession, and contended that the suit was barred by limitation, and 
further alleged that the dearah formed a separate melial, and did not appertain 
to mouzah Syedpur Mosleh at all 

It appeared from the evidence in the case that previous to 1860 in all 
settlements made by the Collector in respect of dearah Afzulpur, the proprie- 
tors of Syedpur Mosleh were treated as the maliks , that some time previous to 
that year the owner ol the share now in dispute of both Syedpur Mosleh and 
the dearah executed two conveyances in favour of Behari Lai and Bowshun Ali, 
Behari Lai’s being of the earlier date , that in 1860 Rowshun Ali sued Behari 
Lai (the suit referred to by the defendant) for possession of the share in the 
dearah, and for the reversal of an order of the revenue authorities settling it 
with Behari Lai . and in that suit he was successful, the Court holding that 
Behari Lai’s C701] conveyance only included the share in mouzah Syed Mosleh, 
and did not affect the dearah, and that Rowshun Ah bv his conveyance had 
acquired the title claimed by him to the dearah. 

In the year 1866 the question of the right to receive malikana came 
before the revenue authorities, and the Collector, relying upon the decision in 
the suit between the parties, refused to recognize Behari Lai’s claim, but 
allowed that of Rowshun Ah 

*In the present suit, upon the above facts, the first Court found that there 
was nothing on the record to show that Rowshun Ali was benamidar for the 
defendants, and that the suit was not barred as being res judicata . but inas- 
much as it considered the plaintiffs had failed to establish their proprietary 
right in the dearah, it dismissed the suit In that Court the plea of limitation 
was not considered as being necessary for the determination of the suit on the 
facts found 

The lower Appellate Court found that the dearali was an increment to 
Syedpur Mosleh, and that the proprietors oi the latter had a right to the 
malikana money. 

On the question of les pidicata, that Court held that the suit was not 
barred, for it considered that, although Rowshun Ah must be taken to have 
been only benamidar for the defendant, still in the previous suit there was no 
question as to a right to malikana money, and there was no evidence as to 
what was the title set up by Rowshun Ali, and further, that the decree in that 
suit was by a Miinsif, and the present suit being beyond a Munsif’s jurisdic- 
tion, the plea of res j'udicata could not be supported under Act XIV of 1882. 

Upon Jshe question of limitation, the Court held that, inasmuch as the 
Government acknowledged that the malikana money was due, and was pre- 
pared to pay it to whoever should prove his right to it in the Civil Court, and 
as there was no evidence of anyone having drawn it adversely to the plaintiffs 
for twelve years, coupled with the facts that the right to it was not raised in 
the previous suit, and that it was an annually recurring charge and might be 
sued for within twelve years of its becoming due — Hurmuzi Begum v. ifwr- 
dayndrain (L L. R ^ 5 Cal., 921) — the suit was not barred. 
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The Court accordingly reversed the decree of the Court of First Instance, 
and gave the plaintiffs a decree as prayed for with costs. 

[7023 The defendants accordingly now specially appealed to the High 
Court. 

Baboo Rash Behai / Ghose and Baboo JJiqnmbur Ohatterjee for the 
Appellant. 

Mr. C. Gregory, Baboo Mohesh Chundiv Chowdkry and Baboo Durga 
Dass Dutt for the Respondents 

The Judgment of the High Court (Mittek and NoKRis, JJ.) was 
delivered by 

Mittep, J. — The plaintiffs (respondents before us) brought this suit for 
establishing their right to certain rnahkana money m respect of a 6 annas 17d. 
18c. share of dearah Afzulpur bearing touzi No 71 Tlie previous history of 
this litigation is as follows There was a permanently-settled estate, which is 
recorded in the rent-roll of the Collectorate as No 319, consisting of a mouzah 
named Syedpur Mosleh It is admitted in this case that dearah Afzulpur lies 
in front of Syedpur Mosleh The dearah accreted some time before 1825 
Before 1860 in all the settlements which the Collector concluded in respect of 
the dearah in question, the maliks or projirietors of the permanently-settled 
estate No 319 were treated as the maliks of dearah Afzulpur Some time 
before 1860, the owner of the 6 annas 17d 18c share, viz., the share in dispute 
in this case, of both Syedpur Mosleh and dearah Afzulpur, executed two con- 
veyances, one m favour of Rowshun All and the other m favour of one Behan 
Lai. Behan Lai's conveyance was of prior date In 1860 Rowshun All sued 
Behan Lai for possession of 5 annas of the dearali in suit and for reversal of 
the order of the revenue authorities settling it with Behan Lai The Court 
on that occasion came to the conclusion that Behan Lai had purchased 
only Syedpur Mosleh, and that under his conveyance he had acquired no 
right to dearah Afzulpur On the othei hand, the Court held that under 
the conveyance executed in favour of Rowshun All, he (Row^shun Ali) had 
acquired a title in the aforesaid dearah. That suit was accordingly decided in 
favour of Rowshun Ah In the year 1866, on the occasion of anothei temporary 
settlement, the question as to the right to receive rnahkana again came before 
the [703] Collector, and the Collector, relying upon the Civil Court’s decision in 
the suit of 1860, refused to recognize Behan Lai’s right to rnahkana, 
allowing Rowshun All’s right to the share of the rnahkana It is not shown 
on this I'ecord that Behan Lai or Rowshun Ah has, since the date of the 
Collector’s rohokari settling this rnahkana question, drawn the rnahkana in 
question Behan Lai’s right and in teiest in the property which lie acquired 
under his conveyance were brought to sale in execution of a decree , and the 
plaintiffs (respondents) before us purchased them After the new Registration 
Act came into operation, the plaintiffs, on the stiength of their purchase, pre- 
sented an application for the registration of their names in respect of a 6 annas 
17d. 18c. share of the rnahkana money in question The> woie opposed by 
the defendant Gopi Nath Chobey The Collector referred the case, under 
s. 55, Act VII of 1876, to the Civil Court, and on the 18th October 1879 dis- 
allowed the plaintiffs’ application. Thereupon the present suit was bi ought 
on the 5th November 1880, 

It IS alleged by the defendant Gopi Natli Chobey that Rowshun Ah was 
his benamidar only. The defendant Gopi Nath Chobey, who is the appellant 
before us, amongst other pleas, relied upon the decision in the suit of 1860 
being res judicata, and also upon the plea of limitation. He contended that, 
under the circumstances of this case, the plaintiffs’ claim was barred by hmita- 
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tion. On the merits hjs ease was that the conveyance to Behari Lai did not 
transfer any right to doarah Afzulpur. 

The Subordinate Judge dismissed the plaintiff’s suit The District Judge, 
on appeal by the plaintiff, has reversed that decision. 

The District Judge has decided all three questions in favour of the plaintiff. 
He holds that under his purchase, Behari Lai acquired a right to dearah 
Afzulpur, which was only an accretion to mouzah Syedpur Mosleh. He has 
overruled the pleas of res judicata and limitation. Upon all these three points 
this second appeal lias been argued, but it is sufficient for us to notice only 
the pleas of res jtidicata and limitation, and we are of opinion that upon both 
these pleas this appeal should succeed , first, as regards i-es judicata The 
District Judge lias found as a fact, with reference to which finding there is an 
objec- [704j tion on the other side, that Rowshun All was the benamidar of the 
apjiellant Gopi Nath Chobey Notwithstanding that finding he is of opinion 
that the present claim is not barred by res judicata first, because there was no 
question about rnalikana in the suit of 1860 , secondly, because it is not shown 
that the suit of 1860 was litigated by the parties upon the same title , and, 
thirdly, because the Murisii who tried that suit was not competent to try the 
present suit. The learned vakil for the respondents has urged that the Dis- 
trict Judge is in error m assuming without evidence that Rowshun Ah is 
the benamidar of Gopi Nath Chobey He has further contended that even 
supposing that Rowshun Ali was the benamidar of Gopi Nath, the suit of 1860 
would not preclude the plaintiffs from contesting the same matter in a sub- 
sequent suit with the real owner —Gopi Nath Chobey We shall notice these 
two objections, taken before us by the learned vakil for the respondents, first. 
As regards the first objection, it appears to us that the cases cited m support 
of it do not at all bear him out With the exception of the decision in 
Meheroonissa Bibce v. Hur Churn Bose (10 W. R., 220) none of the other cases 
really touch this point As regards the decision in that case, the observation 
relied upon appears to us to be a mere obite? dictum. There the question was 
whetlier the benamidar alone was entitled to maintain the suit without bringing 
upon the record the beneficial owmer. In the course of the decision upon 
this point one of the learned Judges wlio decided that case made some obser- 
vations which no doubt support the contention of the learned vakil for the 
respondents The other two cases are not m point the decision in Kallee 
Prusuuno Bose v Dnionath Bose Mulhek (19 W R , 434) really turns upon 
the ground tliat all the jiarties interested m the suit were not plaintiffs or 
parties to it Theie a parU, not on the record, viz , one Kedar Nath Boee, 
stated in his deposition that the property in dispute in that case had been 
purchased m the benami name of his cousin, the plaintiff on the record, and he 
further stated that under that purchase he and his cousin, the plaintiff on the 
record, were jointly entitled to the property. Upon that state of things the 
learned Judges decided the case E705] upon the ground that all the persons 
entitled to the property were not joined as plaintiff's. 

The other decision, viz , m the case of Sita Nath Shah v. Nobin Chunder 
Boy (5 0 L R , 102) w^as on the question whether a benamidar alone, without 
joining the beneficial owner, is entitled to maintain a suit. Therefore none of 
the cases cited by the learned vakil for the respondents really can be relied 
upon as authorities upon the point now before us. But apart from authorities, 
it appears to us that so long as the benami system is to be recognized in this 
country, the proper rule, in our opinion, is that, in the absence of any evidence 
to the contrary, it is to be presumed that the benamidar has instituted the suit 
with the full authority of the beneficial owner, and if he does so, any decision 
come to in his presence would be as much binding upon the real owner as if 
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the suit had been brought by the real owner himself. That being so, we do not 
think that this objection is valid The next objection that was ta-ken was that 
there was no evidence upon which the learned Judge could find that 
RoWshun Ali was really the ben am id ar tor Gopi Nath Chobey. It appears to 
us that in the proceedings before the Civil Court under s 55, Act VII of 1876, 
it was taken for granted by the Judge who decided that case that Rowshun Ali 
was the benamidai for Gopi Nath. The Subordinate Judge who tried that 
case, as found by the District Judge in this case, treated the defendant 
(appellant) Gopi Nath Chobey as the real owner of the share winch had been 
purchased in the name of Rowshun Ali In the plaint it is not stated by the 
plaintiffs that the Subordinate Judge was not right m treating Gopi Nath, the 
defendant, as the benamidar ol Rowshun All , and wliethei the recital in the 
decision of the Subordinate Judge in the proceeding under s 55. Act VI 1 of 
1876, is any evidence upon this point or not, it is clear to us that the said 
recital, coupled with the fact that it is not contradicted by the plaintiffs in the 
plaint, is some evidence of the tact that Rowshun Ah is the benamidar for 
Gopi Nath. Therefore we think that this obiection also must fail 

We now come to the grounds upon which tlie District Judge has overruled 
the plea of res judicata The first ground taken [706] bv tlio District Judge is 
that the former suit was for possession of tlie deaiali itself, and tliat no ques- 
tion of malikana was in issue It seems to us fcliat this ground is untenable. 
Substantially the same question is at issue m both these suits, viz., the 
proprietary right to the dearah in dispute In the suit of 1860, if Hehari Lai 
had succeeded in establishing his proprietaiy right to the doarali, the suit of 
Rowshun All would have been dismissed , so also in Lhis case, if the plaintiffs 
can establish as against Gopi Nath Chobov, the appellant, their proprietary 
right to tlie dearah, the plaintiff's would be entiticid to a decree The substan- 
tial question is tlierefore identical, viz , who is the pio])iiotor of mouz&li 
Afzulpur. The second ground upon which the DLstnet Judge has oveiruled the 
plea of res pidicata is equally untenable We have the decree jiassed in I860 
m which it was decided in favour of ^Rowshun Ah (and it may be taken, now 
that Rowshun Ali is only another name for Gopi Nath, the ajijiellant before 
us), that Gopi Nath under his puichaso Irom the common vendor of both 
himself and Rehari Lai, had acquired a title to the dearafi in dispute and 
that Behan Lai had no title to it. It is not sliown that that title, wdiich was 
established in the suit of 1860 in favour of Rowshun Ah or Gopi Nath, the 
appellant before us, has been extinguished Under these circumstances, it is 
reasonable to presume that Gopi Natli is in this suit relying upon the same 
title upon which Rowshun Ah on his behalf obtained a deciec in the suit of 
1860. Unless the jdain tiffs can show that that title has been extinguished 
and that Gopi Nath is really relying upon a diff'erent title, it is reasonable to 
presume that Gopi Nath is litigating the same question in this suit under the 
same title. As regards the thud ground, no doubt the District Judge’s view is 
to a great extent supported by the language ol s, 13 of '\ct XIV of 1882. Tlie 
first paragraph of the section, which alone is mateiial, is as follow's — “No 
Couit shall try any suit or issue in which the matter directly and substantially 
in issue has been directly and substantially in issue in a formei suit 'between 
the same partita, or between parties under whom they oi anv of tliein claim, 
litigating under the same title, a Cowt of jurisdiction competent to ttij such 

sequent suit or the suit in which such issue has been subsequently raised ” Now the 
District Judge says that, as the Munsif who tried the former suit would [707] not 
be competent to try the present suit which is “ the subsequent suit," therefore 
the provisions of s. 13 do not apply. We are of opinion that this construction 
of 8. 13 is not correct. It is well known that in this country the value of landed 
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properfcy is increasing every day. A suit regarding a particular property may be, 
so far as regards the pecuniary value of it, properly cognizable by a Munsifto-day, 
and ten years hence a suit for that property, having regard to its pecuniary value 
then, might not be cognizable by the Munsif. But it would be unreasonable 
to hold, in a suit which might be brought ten years hence, that a decision 
between the same parties to-day passed by a Munsif having full jurisdiction 
would not be judicata ten years hence. The reasonable construction of 
the words “ in a Court of jurisdiction competent to try such subsequent suit” 
seems to us to be that it must refer to the jurisdiction of the Court at the time 
when the first suit was brought, that is to say, if the Court which tried the 
first suit was competent to try the subsequent suit if then brought, the 
decision of such Court would be conclusive under s. 13, although on a subse- 
quent date, by a rise in the value of such property or from any other cause, 
the said Court ceased to be tho proper Court, so far as pecuniary jurisdiction 
is concerned, to take cognizance of a suit relating to that property. In this 
case, in the suit of 1860, there was no objection taken that the Munsif had 
no jurisdiction to entertain it, and therefore the parties being the same, it 
may bo taken as conclusively decided by that suit as between them that the 
Munsif in that suit had jurisdiction to entertain it. The present suit relates 
to the same property , it is true that it has been brought in tho Subordinate 
Judge’s Court, and no objection has been taken to the value put upon the 
claim, still if tho first suit was cognizable by tho Munsif, the second suit, 
which embraces tfie same property, must be held to have been cognizable by 
the Munsif also if bi ought in IBGO Putting this construction upon s 13 it 
seems to us that the decision in the suit of 1860 comes within the purview 
of it. Upon all these grounds, we ate theiofoie of opinion that the plea of 
res judicata taken by the defendant (appellant) should prevail 
• As regards the other plea, viz , that of limitation, it appears to us that 
one of tho following articles, viz , 131, 144, or 1S20 must [708] apply to the 
present suit. If it can be held that this is a suit for possession of immoveable 
property or any interest therein, then in that case it is quite clear that 
article 144 must apply Article 142' is not apjdicahle, because that article 
contemplates a suit tor possession of immoveable property when the 
plaintiff, while in possession, has been dispossessed There is no allegation 
of dispossession in this suit , therefore if it is a suit for possession of an 
interest in immoveable property, article 144 applies Again, if it be said that 
it is not a suit for possession of an inteiest inland, then either article 131 or 
120 IS applicable. Article No 131 is to this effect “ Foi a suit to establish a 
periodically recurring righ^ twelve years from the time when the plaintiff is 
first refused the enjoyment of the right.” In this case the plaintiffs are 
seeking to establish, no doubt, a periodicallv recurring right, viz , a right to 
receive maiikana annually, but there is also a further claim involved in the 
suit, because that right carries with it a right to the property itself, if the 

• [ Art. 142 — 


l5esuription of suit 


For possession of immoveable pro- 
perty, when the plaintiff, while in 
possession of the property, has been 
dispossessed or has discontinued the I 
possession. | 


Period of Time from which period 

limitation begins ^ run. 

I 

Twelve veais . .1 Tho date of the dispossession or 
discontinuance ] 
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temnorarv^r^^rmsf^^f**^ settlement when the time for concluding the next 

ia nnrnW a ai t comes. Therefore it cannot be said that it 

18 purely a amt to establish a periodically recurring right. But U the present 
suit do not fall within article 144 or article 131 it must then fall under 
article 120. If article 144 applies, we have to determine whether m this case the 
possession of the defendant did not become adverse to the plaintiff for more 
than twelve years. In the year 1866, when the Collector refused to recognize 
the right of Behari Lall and recognized the right of Bowshun Ah, adverse 
possession, so far as possession could be taken of an interest in immoveable 


property like the one in dispute in this case, was taken by Rowshun Ali. 
Upon this point the learned vakil for the respondents strongly relied upon a 
decision in the case of Bao Karran Sing v. Baja Bakar Ah KhaJi (L R., 9 I A , 
99). It was held in that suit that upon the facts found in the lowei Court, 
article 145 of the second scliedule of Act IX of 1871, which coiTosponds with 
article 144 of the present Limitation Act, was applicable, and their Lordships 
of the eTudicial Committee further held that, with reference to the facts found 


in the case, adverse possession against the plaintiff had not been taken for more 
than twelve years These [709j facts weie as follow^s — One Badam Singh was 
entitled to the property in dispute in that case and upon his death his widow 


took possession. Karan Singh, who was the appellant befoie their Loidships, 
brought a suit to turn the widow out of possession, upon the ground that Badam 
"Singh had made him his heir-at-law That suit was defended by the widow, and 


after her death the grandchildren of Badam Singh, Kharag and Rudar Singh, 
were made parties to the suit The claim of Karan Singh, the appellant before 


the Privy Council, was dismissed. Then Karan Singh brought another suit 
against Kharag and Rudar Singh foi possession of the same property, on the 
ground that they, Kharag and Rudar Singh, who were the sons of a daughter, 
weie not, according to the custom of the family, entitled to inheiitthe estate. 
While that suit was pending, the Collector, m older to secure the Government 
revenue, attached the pro])erty and letamed possession from 18G1 till Octobei 
1863, when, in accordance with the .decision of the Civil Court, the possession 
of the property m dispute, together with the surplus profits of the estate lying 
in deposit in the Collectorate, were made over to Karan Singli. 

Then the suit out of which arose the appeal under consideration, was 


brought within twelve years from October 1863, hut not within twelve years 
from 1861 when the Collectoi took possession Under these circumstances, 
their Lordships of the Judicial Committee held that the Collector’s possession 
from 1861 to October 1863 was not adverse to the plaintiff in that suit Their 


Lordships observed 

“ It was the duty of the Collector, whilst in possession under the attach- 
ment, to collect the rents from the ryots, and having paid the Government 
revenue and the expenses of collection, to pay over the surplus to the real 
owner. If the defendant was the real owmer, the surplus belonged to him , 


but if, on the other hand, tlio infants were the right owners, then the surplus 
belonged to them.” In this case it cannot be said that the Collector, suppos- 
ing that the malikana money from the year 1866 is lying m deposit in his 
office, was holding it for the real owner, whoever he may be. In this case the 
Collector, ulider the power vested in him by the Settlement Regulations, had 
to decide at the time of the settlement as to the person who was entitled to 
the [ 710 ] malikana, and under this power vested in him by the Regulations, 
he decided that question in favour of Rowshun Ah and against Behari Lai 
Therefore, it is clear that after that decision he was holding for the person 
whose right he had recognized , he having the right to decide that question 
under the Settlement Regulations. 
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Therefore, in this case, it must be held that from the year 1866 adverse 
possession, so far as adverse possession can be held of a right of this descrip- 
tion, has been held by Gopi Nath Ghobey. the appellant before us. If art. 131 
IS applicable, the claim would be equally barred, because the plaintiffs are 
bound to bring their suit within twelve years from the time when they were 
first refused the enjoyment of the right. It is quite clear that at least in the 
year 1866 they were first refused the enjoyment of that right, and therefore 
the plaintiffs were bound to bring their suit within twelve years from that 
date. For similar reasons, if art. 120 bo applicable, the suit should have 
been brought within six years from the date of refusal We are, therefore, of 
opinion that the suit must be dismissed, both upon the grounds of limitation 
and res judicata, under s 13 of the Civil Procedure Code. 

We reverse the decision of the lower Appellate Court and dismiss the 
plaintiffs’ suit with costs in all the Courts. 


Appeal alloived. 


NOTES. 

[ I BENAMIDAR IS REPRESENTATIVE OF THE REAL OWNER IN SUITS 


The presumption being that the benamidar acts with the consent and aiithoiity of the 
real owner, he has been held to represent and act for the leaJ owner, so as to make the deci- 
sion binding on the real owner — 10 Cal , 697 ; 30 All , 80 (1907) A W N ‘272 4 A L. J , 
089 , ‘2 1 C 990 , 4 C W N 283 15 Mad , 207 ; 18 All 69 , 30 Mad , 245 , 22 Bom , 672 j 12 
C L J,, 357 , 19 C L J , 193 ; 20 Cal , 418 , 13 C V L H , 8 J , 21 All., 380 See also 11 C 
W N , 215 as regards set off 

As regards the majntainabilit\ of a suit for land bv the benamidrir, see 25 Cal 874 , 12 
C. L. J , 367 , 8 M L T , 154 

II. RES JUDICATA— COMPETENCY OF THE TWO COURTS DETERMINED WITH RE- 

FERENCE TO THE TIME OF SUIT- 

See 10 Cal 697 , 11 Cal., 153 , 15 Mad , 494 , 2 C \V N , 297 , 10 C PL R , 89 
(90) , 2 0, C., 261 (267) , 36 P R , 1902 22 P L. R , 1902 , 9 C W. N , 656 (661) , the 
subsequent alteration in the value of the subject inattci bv. say, such causes as accrual of 
interest may afEcct the question of competenc} — 29 I^Iad , 65 (67) 

III. ESTOPPEL BY SUBMISSION TO JURISDICTION - 


Sec Hahm Chand on Hes fiulicain (1894) pp 416 — 420 oi sec, 175 ] 
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APPELLATE CIVIL 


The 1st May, ISSl 

Present . 

Sir Richard Garth, Kt., Chief Justice, anj> 

Mr Justice Beverley 

Chunder Kant Ro> . .. (Defendant) Appellant 

versus 

Krishna Sunder Roy (Plaintiff) Respondent 

Specific Peijomiancc- -Oral Agrecmeul — Sale to third person in 
contravention of Agreement — Notice — Act XIV of 1882, ss. 261’‘'262 
Where a bmia tide coiitraco, whether oral or written, is made for the sale of property, and 
a third party afterwards bu>s the property with notice of the prior contract, the title of the 
party claiming under the prior contract prevails against the subsequent purchaser, although 
the latter's purchase may have been legistered, and although he has obtained posseBsion 
under his purchase. 

•Appeal from Apptdl ate Decree No. 2733 of 1882, again.st the decree of G G. Dey, Esq., 
Officiating District Judge of Mymensiugh, dated the 23rd of September 1882, affirming the 
decree of Baboo Debendra Nath Roy, Officiating Second Munsif of Netrokona, dated 11th 
of August 1881 
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[711] This was a suit for specific performance of an oral agreement to sell 
certain property. 

The plaintiff alleged that one Broio Sundari Dasi, defendant No. 1, orally 
agreed to sell to him certain property for Ks. 112, and that he had paid her 
Rs. 28 as earnest money in connection with this contract That he had tendered 
to defendant No. 1 the whole of the purchase money, and had asked for a 
conveyance of the property, but she had refused to sell to him, and had since 
sold this very property to defendant No 3 (wdio was awaie of the agreement 
entered into between plaintiff and defendant No 1) undei a registered deed of 
sale. Bro]o Sundari Dasi, hei liusband, and tlie vendee of the property, were 
all made defendants. The defendant No 1 denied having entered into any 
agreement with the plaintiff for the sale of the property Defendant No. 3 
contended that he was a bond fidr purchaser for value, and also denied the 
agreement between the plaintiff and defendant No. 1 The Munsif found that 
the agreement had been entered into and the earnest money paid, and that 
defendant No. 3 had notice of the agreement between defendant No 1 and the 
plaintiff', he, therefore, set aside the sale to defendant No 3, and ordered the 
defendant No 1 to execute a kobala m lavour of the plaintiff, and in default 
that the decree should be taken to be the kobala Defendant No 3 appealed 
to the District Judge, who upheld the decision of the Munsif, dismissing the 
appeal with costs 

Defendant No. 3 appealed to the High Court 

Baboo Hart Mohiin Ghakravat ti for the Appellant 

Baboo Girtsh Chunder Chowdhty for the Respondent. 

Judgment of the High Court was delivered by 

Garth, C. J. (Beverley, J , concurfinq) —We think there is no ground 
for this appeal. «* 

It is contended, that as this case does not come within s. 48 of the Regis- 
tration Act (III of 1877), the Court has no right to enforce the agreement of 
the 20th of February 1881 as against the defendant It is said that, although 
the agreement was prior to the purchase by the defendant, still as the agree- 
ment was not accompanied by possession, the title under the defendant’s 
registered deed ought to prevail 

[712] But tins argument entirel\ ignores the doctrine of notice. It is 
clear law, both in England and in this country, that where a bond fide contr&ctj 
whether oral or written, is made foi the sale of property, and another party 
afterwards buys the property with notice of the contract, the title of the party 
claiming under the contract prevails against the subsequent purchaser, although 
his purchase may have been registered, and although he has obtained possession 
under his purchase. 

This has been decided by MiTTKR and Maclean, J J , in the case of Nema% 
Churn Dhalal v. Kokil Bag (I L. R , G Cal , 535 . 7 G L R., 487) to which 
the provisions of s. 27 of the Specific Relief Act I of 1877 did not apply'. 

But the present case comes clearly within the purvieA^ of sub-section {h) of 
s. 27 of that Act. 

That section enacts Except as otherwise provided by this chapter, 
specific performance of a contract mav be enforced against— 

(а) either party to the contract , or 

(б) any other persons cl aiming under either party to a contract by a title 
arising subsequently to tbe contract, except a transferee for value who has 
paid his money in good faith, and without notice of the original contract 
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This shows, that where a party has iioUce of a prior contract for sale, he 
cannot, by any purchase that he may subsequently make, override it. 

We think, therefore, that the decision of the Court below is right, with 
the exception of the latter portion of the decretal order, which directs, that “ if 
on the receipt of the above sum of Rs 84 from the plaintiff, the defendant No. 1 
do not execute the said kobala, this decree shall, to all intents and purposes, 
be deemed a kobala to the plaintiff for the property in dispute." 

The lower Courts had no right to make an order of this kind. 

We, therefore, set aside that portion of the decree, and direct that in the 
event of the defendant No. 1 failing or refusing to comply with the decree, the 
Court shall proceed to exercise the powers which are given by ss. 261 and 262 
of tho Code of Civil Procedure for the purpose of carrying out the conveyance. 

The appeal is dismissed with costs 

A ppeal disini Hsed 


NOTES 

iSee also 10 Cal , i250 , 17 M 1 .1., 819 . (1889) P R . 148 , 22 Bom . 46 (49) , 4 L B 
R., 26 (27) ] 


[713] APPEAL FROM ORIGINAL CIVIL. 

* The 23rd May, 1884 

Present 

Sir Richard Garth, Kt , Chief Justice, and Mr. Justice Wilson. 

The Oriental Bank Corporation and another Plain tifts 

vcrsuH 

Gobinloll Seal and others. . Defendants 

Suit by credito? on behalf of all other ci editors — Administration suit — Legal 
personal representative — Refusal to sue — Receiver, Suit by 

Persons inteicstt'd in tho estate of a testator, not being the legal personal representatives 
of the testator, will not be allowed to sue persons possessed of assets belonging to the testator, 
unless it is satisfactorily made out that there exist assets which might be recovered, and 
which, but for such suit, would probabh he lost to the estate. 

Such a suit may be supported whore the relations between tho legal personal representa 
tive and the debtor to the estate present a substantial impediment to the prosecution by the 
legal personal repieseutativc of a suit against the debtor to recover the assets of tho testator, 
and where tliere is a strong probability of tho lo8.s of such assets unie.ss such a suit bo allowed. 

But where there is an administration suit already pending the proper course to pursue is 
to obtain an older in tlie administration suit, directing either a suit to be brought in the 
name of tho legal personal representative, or appointing a Receiver to sue ; and in this country 
the Courts might have the power to direct such Receiver to sue in his own name. 

This was an appeal from a judgment of Mr Justice PiGOT, dated the 14th 
September 1883. 


496 



GOBINLOLL SEAL dc. [1884] I.L.ft. 10 Cal. 714 

The aiiit was instituted by tlie Oriental Bank Corporation and the Delhi 
and London Bank on helialf of themselves and all other unsatisfied creditors 
of the late Heraloll Seal, against Gobinloll and Kannyeloll Seal (as trustees 
of a certain indenture of settlement dated 21st. February 1848, and as bene- 
ficiaries under the deed) , Koosunimoney Dossee, as widow, heiress and adminis- 
tratrix of the said Heraloll Seal , Biddonioney Dossee, the widow, heiress and 
adniinistrati IX of Eussickloll Seal, the onl\ son ol IJeialoll Seal , ceitain other 
persons as representatives of the beneficiaries undin l,hc deed of settlement , 
and d. C Macgregor as Receiver of the piopert\ couipiisod in the said deed of 
settlement, foi the construction of the settlement ol 21st J^obLuaiN 1848, and 
for ascertainment of the lights, ol the ])arties t heieiindei , for a declaration 
that Heraloll Seal, deceased, was entitled [ 714 ] to an equal filth part of the 
said property coinpnsed in the said settleineni, and foi an account of what was 
due to the plaintiffs and the other unsatisfied cieditoisof tlie deceased, and foi’ 
partition, etc. 

The plaintiffs w^ere the largest cieditois ol one lleialoll Seal, w ho died 
intestate in March 1876 . administration to the estate of Jleialoll was in Ma\ 
187() gianted to his son Russickloll, and in the same month a cieditoi’s suit, 
numbered 295 of 1876, was 111 ought in llie Iligli Court liv one Rose against 
Russickloll for the adimnihtiation of Heraloll s estate In dune 1876 a 
decree for administration was made in such suit, and the usual accounts 
and enquiries directed On the 25th Fehiiuiis 1878 Russickloll died, and 
letters of administration dc honiH non of the estate of the said lieraloll were 
granted to his widow Koosiiminones , and the suit was revived against hei and 
the wddow' of Russickloll — ]3iddoni()ne\ \n(l on the 12tli \iigUHt 1878 hy a 
decree on furtliei directions, a re])oit, which had been previous^ made, finding, 
amongst other things, that tlie ])rcsent plaintiffs w^ere credilois of the estate of 
Tlei.iloll, was confirmed Tlie propeities comprised in this decree w^eie, ho^v- 
evev, wholly insufficient to covei the plaintiffs delit, a considerable jioition of 
vvhicli remained unsatisfied 

It appeared that m 1848 Muttvloll Seal, the latliei ol Heialoll, had 
executed a deed of settlement, h\ which he cmiveyed certain iiiojierties to 
trustees upon tiust for the. honefit ol Ins famih and Unit Mutt\loll died in 
1854. 

The plaintiffs then hi ought this ])iesent suit (the administration suit 
No. 295 of 1876 being at that time, and at the heaiing of the present apjieal, 
still pending) to have it declaied that the ti usts ol tlie deed of 1848 w^eie void 
in law , that one-fifth part of the proiieitv affected hv those tiusts jiassed to 
Heraloll as one of the heirs of Mutt\loll , and that such slniie foi mod a inirt 
of HeraloU’s assets applicable to the payment ol his debts, and aftei asking 
for partition, and certain othei relief iinnecessai y toi the purpose of this report, 
prayed that their suit might be taken as suiqileinental to suit No 295 of 1876, 
without asking to reopen the decree in that suit 

They further stated that Behai > loll 8eal, wdio w^as inteiested in [7153 con- 
tending that the trusts of the deed were valid, was a fit and piojier person to he 
sued in and defend the suit on behalf oi the othei quo tinst. Also that 

being the largest creditors (the debts due to them amounting to moro than the 
debts of all the other creditors to the estate put togethei), it was fit and proper 
that they should sue in their owm names on behalf of the other creditors , and 
as additional reasons stated that the defendant Koosummoney refused to take 
any proceedings, or to take part in any proceedings, with a view to impeach 
any of the provisions of the deed of ,-»ettlemerit, alleging as her icason that under 
the terms of the deed of settlement any memlier of the family taking pj’oceed- 
ings in a Court of Justice m anv inattei aliecting the trusts thereof, would 
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forfeit all right, benefit, and interest thereunder , that Koosummoney was also 
interested as a beneficiary under the settlement, and that the relation between 
her and the defendants Gobmloll and Kannyeloll Seal (who were both trustees 
and beneficiaries under the deed) were such as to create a substantial impedi- 
ment to the prosecution by Koosummoney of the rights of the creditors of 
HeraloU's estate against the trustees of tlie settlement Also that it was im- 
possible that they could obtain the relief they now prayed for in suit No. 259 
of 1876, and that, unless pi oceedings were allowed to be taken by creditors, the 
share of the said Heraloll comprised m the indenture (winch formed the only 
available assets belonging to his estate, save the small and totally insufficient 
amount brought in undei the suit 295 of 1876) could not be made available for 
payment of the unsatisfied claims of the plaintiffs and the other creditors. 

It appeared from the pleadings, and from an order of NORlllS, J., in the 
administration suit, that the conduct of the administration suit of 1876, before 
mentioned, was in the hands of one Earn Das Coondoo (a tradesman who had 
dealings with the Seal family), and whose debt amounted in all to about 
Rs. 2,000 , and that Ram Das Coondoc» had in Match 1883 applied in the adminis- 
tration suit and obtained a rule lusi for the appointment of a Receiver, with a 
view to bringing a suit for the same objects as the piesent suit The plaintiffs 
in the present case opposed, contending tliat they weie the largest creditors , 
that rule, howevei , stood over until the 23rd [ 716 ] April 1883, and in the 
meantime the plaintiffs obtained a rule calling upon Ram Das Coondoo and the 
present defendants to show cause wh\ the plaintiff s should not bring this present 
suit in its present foim This lule was made absolute as against Rarn Das 
Coondoo, hut not as against the present defendants , the order expressly declar- 
ing that t)ie present defendants were not bound by its tenor This order w^as 
made on a petition entitled in the admmistiation suit, and “ in the matter’ of a 
sidt intended to be brought,'* etc , the order itself, so far as is material, being as 
follows — “ It 18 ordered undei the provisions of s 12 of tlie Charter that the 
said Oriental Bank Corporation, and the Delhi and London Bank, Ld , be at 
liberty to institute a suit in this Couit,” etc., etc 

The defendant Gobmloll in hiswiitten statement contended that the plain- 
tiffs had no right or title to bring the suit in its jiresent form ; that the deed 
was valid , that no special circumstances had been shown entitling the plaintiffs 
as creditors to biing the suit. 

The female defendants stated that, iiaving regard to the provisions of the 
deed, that “ any memher of the family taking proceedings in Court in any 
matter affecting the trusts of the deed should forfeit all interest thereunder,” 
they wei'e una)>le to iinjieach the deed, and they submitted that the trusts there- 
of were valid 

Beharyloll contended that the trusts of tlie deed were valid, but denied 
that he w^as a fit person to represent the cchIiuh qua trust, many of whom were 
adverse to him in interest, and who contended that the said trust was not 
valid. 

Mr. Phrllijn, Mr. Allen, and Mr Stokoe for tlie Plaintiffs. 

Mr. Hill, Mr. Tievelgan, and Mr. O'Kineahj for Gobinloll Seal. 

The Advocate-General (Mr. Paul), Mr Evans, Mr Bonner'fee, for Kannyeloll 

Seal. 

Mr. Pauht, Mr. (rasper, and Mr. Sale, for Beharyloll Seal. 

Mr. T. A. Apcar for Surrut Coomaree Dassee. 

PIGOT, J. [after stating the facts of the case, continued]. — I must first 
determine the question of the frame of the suit, and I regret to say that 1 shall 
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be obliged to con tine what I have to say [717] to that subject. The first 
objection raised by the defendants to the suit is, that this being a suit brought 
by creditors against persons, doljtors to, oi alleged to have in their possession 
property belonging to, the estate, it was not competent to the plaintiffs to main- 
tain the suit, on the ground that the principle of the cases leferred to at pages 
2026, 2027 of Williams on Executors, whore all the cases arc mentioned, does 
not apply, and the plaintiff’s are consequently not entitled to maintain the suit. 

The general rule and the exception to it within winch the plaintiff's con- 
tend that the present case comes aie thus stated in Williams “Again the 
established rule has boon that in ordinal y cases persons who have possessed 
themselves of the property of- the deceased oi debtors to the estate generally, 
cannot be made jjarties to a bill against the executoi For regularly there 
can be no suit against the debtor but by tlie executor who has the riglit both 
in law and in equity If he even releases, and is solvent, neither a creditor 
nor a residuary legatee can bring any bill against that debtoi, Theio must be 
collusion or insolvency or some special case The Court will inteiloro if there 
IS such special case as collusion oi insolvency, and thus the bill may be brought 
against both the debtor and the executors And the general piinciplo on 
which a debtor to the estate cannot be made a defendant to a bill by 
a creditor or residuary legatee against the executor unless collusion, insolvency 
or some special case be shown, has been held to apph equally to the case of a 
creditor overpaid b\ the executor that is, if there is no collusion or special 
case, if the executor is not insolvent, lie stands tlie middleman, responsible 
for the projierty misapplied by paying a man as a creditor who was not a 
creditor, as in the other case toi the [iroperty outstanding m a debtor.” 

ft IS contended by the deleiidants that the circumstances of the casu do 
not bring it within tlie scope of tliat excejition tiom the geneial lule which is 
set forth in the passage J have just read The plaintiffs relied on the caseload 
in his opening by Mr. Phillips oi YoaLinan v Ymtman (Ij R , 7 Cli D , 210). 

Vico-Chancollor Hall in his jvidgnient examines and summarises the 
previous decisions on this subiect It ajipeais to mo that the passage from 
Tracis and Milne cited h\ him at page 214, liis [718] own sumniaiv at page 
216. and the passage from the judgment ol Vico-Cliancelloi Chattkuton in 
lliiliardv. Eijfr (L R., 7 H L , ‘19), and the ohsoivations of Blackkukn, M.R., 
in 6 Irish Equity Cases, v Phillips, sufficiently maik the boundaries 

of the doctnne in question for inv guidance in this case. Vice-Chancellor 
Titrnei? in Travis v Milne (9 Haro, 141) says upon an examination of the 
authorities “ I believe it will be found that there is no instance of such a suit 
being maintained in the absence of special circii instances, and that collusion is 
clearly not the only ground on which sucli a bill can he supported. The cases 
I think may bo considered to go to this extent, that such a bill may he supported 
in all cases wheie the relation between the executors and the surviving 
partners is such as to present a substantial impediment to tlie prosecution by 
the executors of the rights of the jiarties interested in the estate against the 
surviving partners.” Now Vice-Chancellor Chattekton, in the case of H liliard 
V. Eiffe, to which 1 have referred, and which is teferred to in tht\ passage I 
have read, says: “The rule originally was as laid down by Lord Redesdale 
in his treatise and in the eailier casos, that tlieiomust ho either collusion with, 
or insolvency of, the personal representative pleaded and proved to entitle a 
creditor or legatee to sue for recovery of assets This rule was fiist relaxed 
in cases wheie the personal representative of a deceased partner was sued with 
a surviving partner, as in Bowshei v Watkins (1 R. it M , 277), for reasons 
unnecessary now to be considered . It was further relaxed when there was 
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pioved to have been an cx^jrcbK relubal tlic personal representative to sue, 
and the nioie leadily when the assets in question were only recoverable in equity. 
It was said in some of tfie cases where this was done that such refusal might 
lie deemed evidence ot collusion within tlie original rule. But I think that this 
IS too narrow a ground on wliicli to lest the decision, as there are many cases 
where such a refusal could not have been ascribed to collusion. In Lancaster 
V. Evors (4 Beav , 158) Lord Langdalk held that a refusal by the executors to 
lec'iver certain assets was in itself sutlicient to take the case out of the rule, 
and he also seemed to be of opinion that the rule only apiilied to a proceeding 
against a debtoi to the estate, and did not extend to a proceed- [7 19] mg to 
leali/e a specific fund in Court f'oi the augmentation of the assets.” 

Then he refers to Conseti v. (1 Y AC C C , 569), to which I need 
not refer, and says “The lule now appears to be suhiect to the exceptions of 
cases of collusion, oi uisolvencv ol the personal representatives, ol refusal by 
them to sue whetliei collusivel> oi bona fide oi of the existence of what has 
been rather vaguely teimed ‘ special ’ circumstances The last exception seems 
to compiehond and to he confined to cases in winch, from the nature ot the 
assets or the position ol the peisonal representatives, it would be either impos- 
sible, or at least seriously inconvenient, lor the representatives to take pro- 
ceedings and Vice-Chancelloi 11 ALL m YmVriuui v YcuUntan (L R , 7 Ch. D., 
210) thus closes his judgment “ Notwithstanding the view that 1 have taken 
of this case witlr refeience to the light to sue, my impression lather is that it 
would be a correct holding to sa> , that if the cucumstances of any given case 
aic such tliat upon an enquirv directed as to whothei any and what proceedings 
should he taken, tlie Coiut, upon the matoiials hcfoi-o it, would come to the 
conclusion tliat it was a propei case foi pioceodings to he taken, although not 
necessarily and ahsolutelx ceitain that fhe^ \xould be successlul, there it would 
he^a projior case to allow a jiarty to sue in his own name ” 

In the case of Phillips \ Phillips [6 Ir Jiiq R , 509, (512) i the Master of 
the Rolls says “ it is, howevei, contended that, although theie he neitlior 
collusion Oi msoKeiicv, tlie picsont is a special case, such as Lord Eldon mav 
he supposed to have had in view in using those woids in Alsaijo v. Jlotrhn/ (6 
Ves , 748), that the deionce is evidence of unfair and I'laudulent dealing on the 
part ol the administrator 1 confess I should have great difticulty in holding 
that this Couit could assume a luiisdiction that does not belong to it, tliat is, 
to oblige a debtor by a suit lieie to jiay a debt which he does not owe to the 
lilaintitl, and lor whicli he may not he liable in eqiiit>, unless facts weie both 
alleged and jiroved hv thephniitiH to wariant sucli an assumption I find no 
ease in winch this jurisdiction has been oxcicised without making a special 
case for it by the bill and proving that case il the defendants controvert it.” 
The defendants sa\ that no case is made of such special circuui-[720]stances 
of conduct on the pait of the repiosentatives, or of such relation between the 
repiesentativea and the projieity sought to lie lecoveied, as to warrant the 
application ol the excejitional rule 

Tlie hist question is whether on the cases this contention is well founded, 
and at the lieaiing 1 confess it did not appear to me that the defendants made 
out such a case upon that point, or that it was as well sustained as upon con- 
sideration it appeals to me now. 

The circumstances stated by the plaintiffs are these - 

That there is a clause in the deed, the jjrecise words of which I need not 
recapitulate, providing that no person taking any beneht under that deed shall 
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attempt to irapeacb its piovibions on pain of forfeit ure of his interest which 
clause is refeiied to in the defendants’ wiittcn statement in the following 
manner . — 

These defendants are advised and hehoye that, having reji^ard to the 
provision in the said deed that any member of the himiJy taking any pioceed- 
ings in any Court of Justice, in any matter affecting the said trust, should 
forfeit all the rights, benefits and inteiests bestowed on tJiem by the said 
indenture, they cannot take part in impeaching an> of the provisions of the said 
deed without endangering their said lights and inteiests, and that they ought 
not to be made parties to this suit, but ought to lie dismissed theiefrorn.” 

It was contended by the learned Counsel foi the delendant, Kannyololl 
Seal, that the clause referied to was an illegal piovision, and contraiy to the 
liolicy of the law, and that the law would not give effect to it in an\ wav, and 
that T am not entitled lor that leason to accept the existence ol it as explaining 
or lustifying such a reluctance on the ))ait of the administratrix of Hoialoll 
Seal, who takes a beneficial interest under the deed, as would he a serious 
obstacle to the piosecution of a suit by hei, on behalf ol his (‘state, to set aside 
the provisions ol the trust deed so fai as they affect it 

But 1 do not agree with this aigument 1 should not he jireiiared, jieihaiis, 
to hold the iirovisum in (luostiori to he eontiary to law The matter has not 
been gone into, and I am not called on to decide the (juestion But supposing 
it to he hf3ld that such [721 J a liiovision IS void, 1 should not he disposed for 
that leason to refuse to notice the existence ol such a pi’ovision a^^ o])eiatingto 
create a substantial impediment to the dischaigo of her diitv ))\ tlio rciiresen- 
tative, if I thought it really had such an effect 

J think it iniglit ho that the existence ol sucli ti lestrainiiig motive as that, 
might well bo considered suHicient to pKtily Du* application of the cxcojitional 
rule invoked by the plaintiffs in this case Whcthei or not theie is a “suhsttfli- 
tial impediment ” to use, again, Vice-Chancollo) Tlunlu’s expiession, depends 
upon the circumstances ol each case, <ind in some cases I think tlie oxistonco 
ol such an apprehension, as Koosuniinonev stales liei -ell to ho uiulei, might 
natuially he such an iiiiiiediment 

Is there such here 

That question is connected with the next liianch ol the argument The 
defendants aigiio that tliere being an admniisti ation suit in t'xistencc the lulc 
in question is wriiolly ina])plicahle, and it is said tliat no c '.so can he citod in 
whicli it w^as sought to ajqilv this lulc in Courts of Kquitv alter a decree for 
administration ol the estate of the dohtoi This aigumeiit ol Die defendants 
hears on the (luestion whetliei Die unwillingness ol the ])orsonal representative 
to sue does practicallv constitute an obstacle to the recovery ol the debt in 
(Question It may well he that the leason wh\ no case is cited but one is, that 
wheie theie is an administration suit, and a creditor oi legatee can have 
recourse to the Court to apply for an older that the i(3proscntat]ves shall biing a 
suit, that bar to therecoveiv of his rights, which is the foundation of the excep- 
tion to the general rule, does not exist , that he is not hampered m such a way 
as to constitute a giound foi entitling him to sue instead of the i epregentative. 
Can it be said in this case that, theie being an admmisti ation suit in existence, 
and the representative being subject to the Court wdiicli could direct a suit to 
be filed iii her name to recovei the property, t.he ciicumstances are such as to 
show that unless the plaintiffs are allowed to bring this suit the claim on behalf 
of Heraloll’s estate cannot he made good by suit 

I must answer that question in the negative, and although if no adminis- 
tration suit were pending 1 perhap*, might bold the clause of forfeiture and the 
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unwillingness of the administratrix [722] to be a substantial impediment. I 
cannot say that in this case the institution of the suit by creditors is justified 
by such circumstances as alone could entitle them to sue. Next, can the suit 
be brought, there being an administration suit pending ^ 

f was unaware, until this matter came on, that any older in it had boon 
made, and it was not until the argument had proceeded nearly to a conclusion 
that it was brought to my notice that other orders had been made bearing 
upon the institution of this suit 

Had 1 been aware of those orders, I should have declined to hear this 
suit. It is not convenient, and hardly seemlv, that one Judge should be bound 
to deal with the effect of oiders passed in another Division Court. I can only 
say that I shall certainly take caie that no case comes before me m future 
which has been so affected by the order of another Judge. 

Tt is said that even if there were an^ difficulty on the part of a creditor 
suing in his own name w’lthin the lule of Ahtiqar v. Rowley (6 Ves., 748), the 
plaintiffs here lepresent the estate under an order of Court giving them liberty 
to bring this suit, an order made in the administration suit in which the Court 
has full seizure, an order which authorizes them, as it does, to institute a suit, 
and as was suggested makes them icceiver for the purpose ol bringing it, and 
it was said that as the suit was in truth bi ought for the benefit of the estate by 
an order of Court, and as all parties interested are before the Court, and by 
the decree all parties woidd 1)0 hound, wdiy should the Court hesitate to allow 
the suit to proceed 

Unfortunately there is, as I must hold, insuperable difficulty to acceding 
to that argument. 

No doubt tlie case of Ernie v Sidchoitovi (37 L J Ch., 503) is not 
precisely similai, and the legal liability sought to he enforced was initiated by 
the executor of the estate which was being administered , but in dealing with 
that suit Lord ROMILL^ , a Judge of great experience, summarized the position 
and remedies ol parties to an administration suit under circumstances 
which arise here. He says at page 504 “ H there is no bill existing in 

the Court at all, a creditor may file a bill on behalf of himself and all 
other creditors against an executor oi a legal personal representative [723] 
for the administration of a deceased person’s estate, that is every day’s 
practice. x\lso if he makes out a case of collusion between the legal personal 
representative and the dchtoi ol a testator, he may make the debtoi of the 
1 Mut ator a par^y to tliat suit, but these are excejitiorial cases Excepting those 
a creditor cannot hie a hill to get m the assets of a testator or an intos- 
It is the Iiusiness ol the leg^U personal rejiresentative to do that, and 

are instituted every day for that jiuiposo If the legal personal repiesen- 
without collusion, is not active and vigorous in getting m the estate of 
the testator or is culpably negligent, then the Court does not allow th% 
debtors to be made parties, but appoints a receiver, who, by the authority of 
the Court gets in all the assets Hut when once there is a decree in an 
administration suit, proceedings must be taken in that suit, and there must 
not be another suit for the same purpose.” 

And later on : “If the matter be a peculiar one, and the assets cannot be 
got in without a suit being instituted in the name of the legal personal 
representative and the legal personal representative refuses tb^'institute any 
such proceedings, then the plaintiff in the suit might apply to the Judge in 
Chambers for leave to tile a bill in the name of the legal personal representative 
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indemnifying him against the costs. " Tliat was what, as it appears, the 
creditor in the administration suit wlio has the carnage of that suit, Eamdoss 
Coondoo, did apply to he allowed to do. 

On the Ist March Mr Bomicr^ee on his behalf moved for a rule 7 USi for 
the appointment of a receiver, and the rule having been obtained, appears to 
have been opposed on behalf of the present plaintiffs, who stated that they 
were large creditors The hearing of that i*ule tlieii stood ovei until the 23rd 
April , a rule was, however, granted in the interval calling upon Rarndoss 
Coondoo and the present defendants to show cause wh\ the plaintiiTs should not 
bring this suit in its present form . thisiule was opjiosed by Counsel on his 
behalf, and was made absolute against him, but not as against tlie present 
defendants, who have come in now to obiect to the form of the suit. 

The question has now been raised, and I am bound to answer it---whether 
the suit is well brought 

If the order entitling the plaintiff to hung the suit iiad heien [724] made in 
tins suit, I should have been hound hv it, hut it was not made in the suit It 
is expressed to he made in the administration suit, and “ in the matter of a 
suit intended to be brought” (meaning tlie present suit), but the learned Judge 
who made the order expiessly decLiied that he did not intend b> it to bind 
the present defendants 

Under such circumstances, can I iiold that the plaintiffs, who are not 
entitled to sue in their own capacitx, are entitled to maintain the suit because 
they practicallv represent the estate, acting in any known capacity by virtue 
of which they are entitled to repiesent it. 1 am hound to hold that I do 
not think they are 

No doubt there is one case m which such a suit as this has been insti- 
tuted in this Court, Greenclei Chundo (ihosp \ Mackintosh (I. L R, 4 C5l , 
897), hut the point was not raised. A ci oditoi sought to get in the estate, suing 
on his own behalf and after an adininistvation decree But the point was not 
raised. 

The point has, however, been laised here, and 1 must decide it Is it a 
merely technical objection ^ I do not think it is What is the difference 
between this suit and a suit brought iii the name of the representatives ? It was 
very justly suggested by Messrs Phillips and Stokon, that regard to form of 
proceedings is a matter to whicli oiigmal courts of first instance would he 
more bound than appeal courts Tlie remark was made in consequence of a 
suggestion that they should look more to substance than to piocedure , but 
there is a limit to this 

The objection is not a merely technical one 

Though no doubt the intention was that a suit should be brought, 
should benefit the creditors of the estate, the order contemplated a suit nolBlf 
^ehalf of the estate by the jilaintiffs, but on behalf of themselves and the creditors 
of the estate only. 

The order of the 19th March 1883 says “ It is ordered under the provi- 
sions o^s. 12 of the Charter that the said Oriental Bank Corporation and the 
-Delhi and London Bank, Limited, be at liberty to institute a suit in this 
Court, ” etc. 

The or^1s that the plaintiff’s he at liberty, not that they do, but that 
they are at liberty, to institute a suit. 1 think it would be reading the proceed- 
ings with all elastic freedom, which 1 have [725] no right to do, to go so far 
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as to construe this as an order appointing the Banks receivers for the purpose^ 
of bringing this suit. The remarks of TURNEU, L. J,, in Ilarnson v liichards 
[L. E. 1 Ch App , 473 (475)1 referred to by Mr. cannot, 1 think, be 

treated as being more tlian figurative, for the purpose of pointing the objection * 
to the order then under discussion 

He says “ The order under appea.l, whatever be its form, is in substance 
an Older for a receiver, for it takes the administration of a part of the estate 
out of tlie hands of the executor and entrusts it to some one else. Now, a 
receiver is not apiiointed against an executoi unless some case of misconduct 
IS proved. Is tliere anv such case made out here It is alleged against 
him that he applied for time to jnit in a voluntary answer, hut it seems to me 
that it would have been very convenient for a voluntary answer to have been put 
in, since the Court would then have had materials before it enabling it to give 
special directions as to the dealings with Mr French which have become the 
subject of subsequent iiiquiiv The proceedings to be taken must be carried 
on in the name of the executor, and I find tliat all the information which lays a 
ground for those proceedings has been obtained from him or his solicitor If 
the proceedings are taken out of their liands, it is not hkelv that the executor 
will voluntarily communicate with the other solicitor for the purpose ol^iving 
all the information material to the carrying on of the pioceedmgs In the absence 
of misconduct on the part of tlie executoi , I do not think it desirable to 
place the business in the hands of a person with whom he is not likely to 
communicate freely 

I don’t think that this case can be used as an anthouty for treating tlie 
order of tlie 19th Maicli 1883 as placing the plaintiffs in the position of receivers 
Upon these grounds, I come to the conclusion that in this Court 1 am not 
at liberty to allow this suit as framed, and 1 must dismiss it with costs. 

* I have consideied whether 1 should exempt the plaintiffs from costs by 
reason of the 01 del made , hut Ido not think 1 should do [ 726 ] so The 
plaintiffs have only tliemselves to blame foi not framing the suit in the 
regular form They actually opposed, and opjiosed with success, an application 
by Eamdoss Coondoo for authority to piosocute fhe claim set up in this suit 
in a regular way It is to be regietted that tliey did not frame their suit in tlie 
mode in which he was advised to frame his 

1 must dismiss the suit with costs, hut tlie adiled defendants will bear 
their own costs. 

The plaintiffs appealed 

Mr Kenned i/, Mr Pugh, Mi Phillips nxu] Mr for the Appellants. 

Mr. Kennedg. — The Court below has decided that the pending of the 
administration suit excludes any other suit The eai her reported cases show^ 
that a Court of Equity would not entertain a suit without equities ; and the 
forum in which such a suit could he brought was the Court of Common 
Law Collusion would give a direct casue of action, and we allege collusion, and 
a Court of Equity would have jurisdiction In the case of Yeatman v. Yeatman 
(L. E., 7 Ch. D., 210) the plaintiffs, who were legatees, w^ere permitted to sue ; 
the case shows that under special circumstances the Court may say that a person 
who has no direct right against a defendant may be plaintiff. Uisder the 
Hindu law we should liave a right to go against the person in possession, an# 
even if the English cases are against us, the arrangement of the di^erent suits 
could be settled by the process of staying all but one. ^ 

In the case of Sliarland v Mildon (5 Hare, 469) the plaintiff appears to have 
made no case of collusion , the executor was the proper person to get in the 
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assets, but there the plaintiff, who was a small creditor, was held to be entitled 
to get in the assets. It shows that although an administration suit is pending, 
a suit analogous to ours may be brought 

In Ch'eender Chzinder Ghosew. Mackintosh (I. L. R., 4 Cal., 897), which was 
a suit after a decree for administration, against a debtor, to the estate seeking 
to have certain property made liable and asking for administration, shows that 
such suits he. The point now raised, however, does not seem to have been raised 
at all in that case. 

[727] In Earle v. Sidebottom (37 L. J. Ch., 503) an administration suit 
had been brought, and the plaintiff filed a supplemental bill to obtain the pay- 
ment of certain sums into Court which had been oidered and had not been 
done. The defendant, the^executor, had leave to sell certain property, and the 
order directed that the money should be paid into Court in the original suit , 
the defendant sold to his brother, and the whole of the money was not paid 
into Court , it was held the suit would not he , but there it would not have 
been necessary for the executor to bring the suit ; and the plaintiff filed his 
supplemental suit. Our suit is not a second suit to get in the assets 

We obtained an order to sue, and the case ol Harrison v. Richards (L. R , 1 
Ch. Upp., 473) shows that the order to sue m an administration suit is in 
effect iin order for a receiver. 

(Wilson, J. — How can your clients be receivers, for if they recovered the 
property it would go into the hands of the administrators to administer, and 
would not go into your hands at all J 

Under s. 51 of the Civil Procedure Code there would be great 
difficulty in the receiver bringing the suit There must be an express 
authority from the plaintiff to the person who signs the plaint, and that we 
could not get. In Phillips v Phillips (6 Ir Eq , 509) there was no collusion, 
and it was shown that the executor was not in default ; but the Court stated 
that, if the charge sought to be made good had been proved to be due, and the 
executor shown to be remiss in calling it in, the Court might direct proceed- 
ings to be taken by means of a leceiver There is a difference between the 
Hindu and English laws in the matter. In England the entire property vests 
in the executor, in India the executor is only a manager -Sriinati Jaykali 
Debiw Shibnath Chatterjec f2 B L R, 1 O. C , Col Dig, bk I, Ch. II, 
s. 220). 

Mr. Hillf Mr. Tievelyan and Mr. Sale for the Defendant Gobmloll 

Mr. 0*Kinealy for the Defendant Beharyloll. 

Mr. Hill^ for Gobmloll. — The general rule is that an executor or adminis- 
trator can alone sue to recover assets Therefore in [7283 ordinary cases a 
debtor to the estate cannot be made a party to a suit against an executor 

Collusion, or the insolvency of executor, or some other special circum- 
stance, must be made out by a creditor who sues. In the early cases, proof of 
^ collusion was held to be essential — Newland v. Champion (1 Ves. Sen., 105). 
^ In that case the Lord CHANCELLOR distinguished the case of suits by a creditor 
against an executor of a deceased, and surviving partner, from other cases A 
surviving partner would be a party because he would have an ’ interest m 
conteisiing the debt, and a right to be heard in taking the account. Storey's 
^Equity Pleadings, s. 167, Thorpe v. Jackson [2 Y. k C. Exch , 553, (563)], 
Bowsker v^Watkin (1 R & M., 277) is also an instance of such a suit, but as 
' to. this las||^ke see Davies v. Davies (2 Keen, 534). Gedge v. Traill (l R 
M., 281, n^e) is an authority as to collusion. Travis v. Milne (9 Hare, 141, 
150) shows that collusion is not the only ground and that there must be 
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special circumstances, some substantial impediment to the suit being brought 
by the executor. The rule which now obtains dates from about 1800, viz., as 
to collusion, insolvency or some special case. See Alsager v. Bowley (6 Ves., 
748), Hilliard v Eiffe (L. E , 7 H. L , 39, 44). As to what have been held 
“special circumstances,” at one time the refusal of the executor to get in funds 
was sufficient, Wilson v. Moore {l M & K., 126, 337), Lancaster v . Evors 
(4 Beav., 158) , illustration of special circumstances is afforded by Consett v. 
Bell (l Y. & C. Ch., 669) , also in Stainton v. The Oarron Co, (18 Beav , 146, 
159), Sanders v. Driice (3 Drew, 140, 156). The case of Yeatman v. Yeatman 
(L. E., 7 Ch. D., 210) merely amounts to saying that when it is a case for 
proceedings to be taken by a creditor, a cerditor applying for leaye to sue will 
be allowed to sue in his own name. In our case plaintiff alleges neither 
collusion nor insolvency nor inability to sue. The proper course for the 
plaintiff to have pursued is that indicated in Sharpe v San Paulo By, Co, (L. 
E., 8 Ch. App., 597) The objection is not a technical one, the question of 
costs is sufficient ground for adherence to the general rule 

- [729] Mr. O'Kineahj for Behariloll contended that the proper person to 

sue was the representative, and the cause should not bo taken from her except 
on proof of misconduct, Samuel v. Samuel (L E , 12 Ch D., 152). DfrWd v. 
Hawtin (L E., 19 Ch D., 61) shows that a receiver never is appointed in a 
case like this. Phillips v Phillips (6 Ir Eq., 509), and Uttoison v. Mair 
(2 Ves , 95) were also cited 

Judgments of the Court were delivered by GARTH, C. J , and WILSON, J. 

Wilson, J.— The case disclosed by the pleadings is this The plaintiffs 
were creditors of one Heraloll Seal who died intestate in March 1876 They 
sue on behalf of themselves and all other creditors Administration of the 
est^ii^e of Heraloll was in May 1876 granted to his only son Eussickloll. In 
the same month a creditor’s suit was brought in this Court for the administra- 
tion of Heraloll 's estate. In June 1876 a decree for administration was made 
and the usual accounts and enquiries ordered A report was subsequently 
made by which it was found that the plaintiffs \vere creditors of the estate for 
the debt now relied upon. On the 25th February 1878 Eussickloll having 
died, administiation of the un ad ministered estate of Heraloll was granted to 
his widow, the defendant Koosummoney, and the suit was revived against her 
and Eussickloll’s widow, the defendant Biddomonoy On the 12th August 
1878 by a decree on further directions this report was confirmed and the usual 
directions given That suit is still pending. 

In 1848 Muttyloll Seal, the father of Heraloll and of four other sons, 
executed a deed by which he conveyed certain property to trustees upon trusts 
for the benefit of his family Muttyloll Seal died in 1854, intestate so far as 
the property involved in this suit is concerned. The defendant Gobinloll Seal 
and Kannyeloll Seal are the present trustees under the deed of 1848, 

The plaintiffs contend that the trusts of the deed of 1848 are void in law ; % 
that one-fifth part of the property supposed to be affected by those trusts passed 
to HeralolLas one of the heirs of Muttyloll, and that that share forms part of 
Heraloll’s assets applicable to the payment of his debts 

[730] They say in their plaint , — » 

Paragraph 26 — “ The defendant Koosummoney Dossee has irefiised and 
still refuses to take any proceedings or to take part in any proceedings with a 
view to impeaching any of the provisions of the said indenture, alleging, 
amongst other things, that under the terms of the said indenture any member 
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of the family taking any proceedings in any Court of Justice in any matter 
affecting the said trusts would forfeit all rights, benefits, and interests there- 
under.” 

Paragraph 27 . — “ The delendant Koosummoney Dossee is also interested 
as one of the beneficiaries under the said indenture, and the relation between 
the defendant Koosummoney Dossee and the defendants Gobinloll Seal and 
Kannyeloll Seal, the trustees of the said indenture, who are also beneficiaries 
under the said indenture, is such as to create a very substantial impediment 
to the prosecution by the defendant Koosummoney Dossee of the rights of the 
creditors of the said Heraloll Seal, deceased, against the defendants Gobinloll 
Seal and Kannyeloll Seal in relation to the property comprised in the said 
indenture.” 

The plaintiffs ask, in substance, for a declaration m accordance with the 
contention above stated, that the share of Heraloll may be duly administered, 
and that this suit may be taken as supplemental to the existing adnimstration 
suit. 


They have made defendants in the suit the trusteess of the impeached 
deed ; Koosummoney, the administratrix of Heraloll , Biddomoney, the widow 
and heiress of Eussickloli, who was himself the sole lieir of Heera Lall , certain 
persons as representatives of the beneficiaries under the trust deed , and Mr, 
Macgregor, in whose hands the property is as receiver in another suit, which 
need not be further referied to 

The female defendants in a joint written statement take the same ground 
which the plaintiff m the passage already cited from the plaint alleged 
Koosummoney to have taken The trustee defendants, as trustees of thed^ 3 ed, 
resist the plaintiff’s claim to have the property dealt with as assets of Heraloll 
on a variety of grounds 

From what has been said 1 think the following piopositions follow — 

[731] (1) That the case is one in which proceedings ought to be taken 
to test the validity of the plaintiff’s contention as to the trusts 

(2) Tha,t the administratrix has refused, and still refuses to take any 
such proceedings. 

(3) That the trustee defendants dispute the right of the creditors in 
their character of trustees and for the benefit of the beneficiaries of whom the 
administratrix is one , and that the administratrix concurs in this action of 
theirs and refuses to proceed against them, because she prefers her personal 
interest under the trust deed to her duty as administratrix It appears also, 
if that be material, that the heiress-at-law takes the same view and from 
the same motive. This, I think, amounts in law to collusion between these 
parties. 

(4) There is already an administration suit pending, covering the whole 
of Heraloll’s assets, whatever they may be. 

The question we have to decide is whether on these facts the present suit 
is maintainable. 

The gfltoeral rule of law is that the executor oi- other representative of the 
deceased is the proper person to realize the assets of his estate, and that no 
other person can sue for them in any Court , and this rule rests upon obvious 
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principle. The proper person to sue for a debt is the creditor The proper 
person to sue to recover property is the person who has a title to it, not one 
who has none. 

But an exception to the general rule has been admitted in certain 
instances. Many cases were cited to us beginning with Alsager y. Bowley 
(6 Ves., 74ft) and ending with Yeatman v. Ycatman (L. E., 7 Ch. D., 210) in 
which, on grounds of collusion, insolvency, or other special circumstances, a 
creditor of an estate has been allowed to join a debtor to the estate as defen- 
dant in a suit against the executor. I do not think it necessary to examine 
those cases in detail. The principle on which they rest is stated by TURNER 
V.C., in Travis v. Milne (9 Hare, 141, 149) • “ Upon an examination of the 

authorities I believe it will be found that there is no instance of such a suit 
being maintained in the absence of special circumstances, and that collusion is 
clearly not the only ground on which such a bill can be supported The cases, 
I think, may fairly be considered to go [732] to this extent, that such a bill 
may be supported in all cases in which the relation betw'een the executors and 
the surviving partners ” (the case then before the Court was one of a deceased 
partner’s estate), “ presents a substantial impediment to the prosecution by 
the executors of the rights of the parties interested in estate against ■ the 
surviving partners ” In SianiUm v. The Oarron Company (18 Beav., 146) 
Romilly, M. R., stated tlie rule “ I think it unnecessary to go in detail 
through all the cases to be found on this subject. I think that they may be 
summed up thus tliat the persons interested in the estate of the testator, not 
being the legal representatives, will not be allowed to sue persons possessed of 
assets belonging to the testator, unless it is satisfactorily made out that there 
exist assets which might be recovered, and winch, but for such suit, would 
probably be lost to the estate,” and both these statements of the rule are 
cited with approval by IlALL, V C in Yeatman v Yeatman In the present 
case, had there been no administration suit pending, there would have been, in 
the collusion of the administratrix and the trustees, a substantial impediment 
to her suing them, and a strong probability of the loss of assets, unless a suit 
like the present were admitted, and, in my judgment, the authorities show that 
it would have lain. 

But the administration suit is pending, in which the Court has control of 
the administration of all tlie assets of Heraloll In that suit an order might 
be made directing proceedings to be taken, in proper form and by proper 
parties, to recover the assets in question , and the conduct of such proceedings 
might be given as seemed best to the Court Nor is any reason shown why 
such an order should not be applied for The applications that were made, 
and the order of the Court I shall notice later Two courses would be open 
to the Court in that suit : first, to allow a suit to be brought in the name of 
the administratrix , secondly, to appoint a receiver to sue It is pointed out 
in Dowd v. Ilawtin (L R,, 19 Ch D , 61) that the latter course would be in 
accordance with the older practice of the Court of Chancery, but thtt in 
recent times the former course is always adopted. But 1 do not understand 
the Court there to have held that there is power to give a receiver the 
conduct oi a suit, if necessary ; at any rate, in [733] this country under the 
Procedure Code, 1 think there clearly is such a power. Having regard to 
the requirements of s 51 of the Procedure Code as to plaints, the nature of 
the objection raised by the administratrix, and the great practical diflSculty of 
enforcing any order against a purdahnashin woman in this country, I think 
the Court might well hesitate before directing proceedings in her name. But 
under s. 508 of the Code, I think it clear that the Court might authorise a 
receiver to sue in his own name. 


508 



GOBINLOLL SEAL &c. [1884] I.L R. iO CaL 734 

Under these circumstances, I do not see, on principle, how it can be said 
that there is any substantial impediment to the bringing of a suit in a regular 
manner, or any danger to assets such as to necessitate the reception of the 
present exceptional suit. 

I think, too, the weight of authority is in favour ol this view. In one 
sense there is no direct authority upon the point. That is to say, there is no 
case in which such a suit has been held to lie, while an administration suit 
was pending, nor is there any case in which a suit has been rejected expressly 
on that ground. Sharland v. Mildon (5 Haro, 469) was cited for the plain- 
tiffs. But that case is not in point. The defendant there held liable was not 
a mere debtor to the estate, but an executor de son tort accountable as such to 
those interested in the estate. In Stainton v The Carron Company (18 Beav, 
146) already referred to, an administration suit was pending, and a decree had 
been made, and the Master of the Rolls does not expiessly dismiss the second 
suit on that ground, but lays down the rule in the terms already cited He 
did, however, according to the Law Jouryia! report, point out in his judgment 
that, if the plaintiffs had any remedy, it was in the administration suit, 23 
L. J., Ch. 299 Greendci Chunder Ghnse v Mackintosh (I L R., 4 Cal, 897) 
was a case similar to the present, and it proceeded to decree both in the Court 
of First Instance and on appeal But the point was not raised. It was indeed 
argued that the Judges before whom the case came must be taken to have 
approved of the frame of the suit, because they did not object on the ground 
now in question But I do not see that it was in any way the duty of the 
Court to take such a point when the parties did not choose to raise it 

[730 On the other liand, in Earle v. Sidcbottojn (37 L J Ch., 603) in 
the passage cited in the judgment of PiGOT, J., RoMlLLY, M R , examined the 
question, and stated his view of the law thus “ If there is no bill existing in 
the Court at all, a creditor may tile a lull on behalf of himself and all othfer 
creditors against an executor or a legal j^eisonal representative for the adminis- 
tration of a deceased person’s estate. That is everv day’s practice Also, if 
he makes out a case of collusion between the legal personal representative and 
the debtor of a testator, he may make the debtor of the testator a party to that 
suit. But these are exceptional cases. Excepting those cases, a creditor cannot 
file a bill to get in the assets of a testator or intestate. It is the business ol 
the legal personal representative to do that, and suits are instituted every da> 
for that purpose If the legal personal representative, witliout collusion, is not 
active and vigorous in getting in the estate of the testator, or is culpably 
negligent, then the Court does not allow the debtors to be made parties, but 
appoints a receiver, who by the authoiity of the Court gets in all the assets 
But when once there is a decree in an administration suit, piocoedings must be 
taken in that suit, and there must not be another suit for the same purpose, 
and if the matter be a peculiai one and the assets cannot be got m without a 
suit b^ng instituted in the name of the legal personal representative, and the 
legal ^rsonal representative refuses to institute any such proceedings, then the 
plaintiff' in the suit might apply to the ludge in Chambers for leave to file a 
bill in the name of the legal personal representative indemnifying him against 
the costs.” And in Dowd v. HaivUn, already referred to, the Court of Appeal 
states what the ordinary practice of the Chancery Division is, namely, by 
proceedings in the administration suit. 

I therefore agree with the view of the learned Judge who heard this case, 
that under such circumstances as those disclosed the present suit will not lie 

It remains however to consider the applications which were made m the ad- 
ministration suit and the order made thereon. It appears from the proceedings 
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brought before us, that the conduct [733] of that suit is in the hands of 
one Eamdoss Coondoo , that he applied for and obtained in that suit an order 
niiii for the appointment of a receiver, with a view to bringing a suit for the 
same obiects as the present. The present plaintiffs obtained an order nisi giving 
them leave to bring this suit The nature of the latter order is plain enough. 
It gives leave under clause 12 of the Letters Patent to sue, though part of the 
property may not lie within the jurisdiction. It gives leave to join causes of 
action under s 44, rule (a) ol the Procedure Code. It gives leave to sue on 
bebalf of all the creditors, and to sue the defendant Behariloll Seal on behalf 
of all the beneficiaries under s. 30 of the same Code 

The learned Judge before whom the mattei came appears to have considered 
(and as far as I can judge, for good reason), that the now plaintiffs were fitter 
persons than Ramdoss Coondoo to have the control of the litigation. He dismiss- 
ed Ramdoss Coondoo ’s application, and made the plaintifts’ order absolute. 
The learned Judge, as 1 understand him, limits his order in such a way as to 
show that it is an order only as between the parties in the administration suit 
and not one affecting the defendants m this suit. 

The plaintiffs sought to use this older in two ways , Fust, it was said that 
such a suit mav lie with the leave of the Court, if it could not without I do 
not see how this can he So far as tlie order is one undei clause 12 of the 
Letters Patent it affects only local jurisdiction So far as it is under s. 44 of 
the Code it goes only to the joinder of claims So far as it is under s. 30 it 
goes only to the joinder of parties It makes it unnecessary to join all the 
creditors as plaintiffs, and places the piesent plaintiffs in the same position they 
would have been in under English law without any ordei From no point of 
view can the order, in my opinion, give a right ot suit not existing without it 

Seqondhf, it was contended, on the strength of an expression of TURNER, L 
fl.* in Harrison v Richards (L R , 1 Ch App , 473) that the effect of the order 
might be to constitute the plaintiffs receivers, for the purpose of bringing this 
suit. I think it is impossible to construe the order in any such sense 

[736] I agiee, therefore, in the view taken ol the case by the Court below, 
and I think the appeal should be dismissed 

T arrive at this conclusion with regret , because it is always unfortunate 
that costs of litigation should bo wasted by reason of tlie dismissal of a suit on 
a ground which leaves the merits of the controversy untouched And so far as 
appears, I do not suppose the defendants would be worse off, if such asuit could 
proceed, than in one regularly brought In this sense the objection, to which 
I feel bound to give effect, is technical , but in no other sense It rests upon 
clear principles, a departure from which would, 1 think il not in this case, in 
other cases le'i/d to multiplicity of suits, increase of expense and confusion We 
cannot hold this auit to ho without la\ing down a new rule, and establishing a 
precedent of general application The objection is one which the defendants 
have a pet feet right to raise, and the defendant Gobinloll raised itj|fi>t the 
earliest moment by liis written statement The plaintiffs have carried on 
their suit through two Courts with full knowledge of the difficulty which lay 
in their 

On the subject of costs I have had an opportunity ol reading what the 
Chief Justice has written and 1 concur in his view. 

Garth, C. J. — As my brother Wilson agrees in this case with the Court 
below, that we ought in this country to be guided bv the rule, which appears 
to be observed by Courts of Equity m England, I shall defer to their judgment, 
although 1 confess 1 do so with reluctance, because I see no sufficient reason 
for introducing such a rule here. 
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It is expedient, no doubt, that some recognised procedure should be followed, 
as regards the persons who should have the conduct of a supplemental 
suit of this kind , and it is obviously right that, in the absence of good reason 
to the contrary, the legal representative of the party, whose estate is being 
administered, should sue to realise assets of that estate for the benefit of the 
creditors 

And it may also be right, tliat where there is any valid objection to the 
legal representative suing, the conduct of such a suit [737] whoever raav be the 
nominal party to it, should generally be in the hands of the plaintiff in the 
administration suit 

But where, as in this case, there is ample reason why the legal represen- 
tative should not sue, and where there is also good reason as T consider for 
not allowing the person who instituted the administiation suit, to have 
anything to do with the supplemental suit, 1 confess I should have thought 
that the selection of a proper person to bring this suit on behalf of the estate 
might well have been entrusted to the Judge in the administration suit, 
without its being absolutely necessary to appoint a receiver 

The learned Judge had all the facts and the parties before him , and I 
should have thought that he was probably the best tribunal to decide, whethei 
it was necessary or expedient, having regard to the circumstances of the case, 
that a receiver should be appointed 

It seems clear from the English authorities, that where there is no 
administration suit pending, a suit of this kind may be brouglit by one creditor 
on belialf of himself and the otlier creditors , anrf, thcrefoie, theie would seem to 
be no objection in substance to such a, suit being brought, when there is an adminiS' 
tration suit pending The argument in favour of the rule, which rny learnSd 
brothers are disposed to adopt, seems to be, that wdiere a receiver can be 
appointed, to bring such a suit, it is always right that he should be appointed. 
But the rule is only one of procedure, as it seems to me, and one which we 
are at liberty to adopt or not in this country, as we think proper , and although 
in many and perhaps in most cases it may be the best course to appoint a 
receiver, I think there are some cases, in which such a course may be neither 
necessary nor expedient ; and 1 am strongly of opinion that, although we should 
always pa\ the utmost respect to the wisdom and authority of our English 
Courts, we are by no means bound to adopt all the rules of procedure and 
practice, which the Equity Courts in England may have established 

In this case, as far as I can see, there was no necessity for a receiver , nor 
13 there any substantial reason why this suit should not have been properly 
tried upon its merits in its present form, without putting the parties to the 
frightful expense and delay of fresh proceedings 

[738] No receiver, I presume, unless he were himself an interested party, 
would act gratuitously , and in this case, it appears, there are no means of 
paying a receiver. There are literallv no assets, as 1 understand^ out of 
which a receiver could be remunerated, unless the object of this suit were 
attained, and the trust funds realized for the benefit of the creditors 

The consequence is, that the receiver, when appointed, must be paid 
either by the creditors generally, or by the plaintiffs, who are by far the 
largest creditors , and in either case the appointment of a receiver would be an 
expense to them, without being, as far as I can see, any benefit to anybody , 



I.L.R. 10 CaL 789 the obiental bank &c. v, gobinloll [1884] 

because the plaintiffs have such a deep interest in the success of the suit, that 
there can be no reasonable doubt of their doing their best to win it , and as 
this suit is supplemental to the administration suit, any assets which may be 
realized in this suit would of course have to be administered in the 
administration suit. And, again, if a receiver were appointed, he would only 
sue, I presume, upon being indemnified by the plaintiffs, either with or 
without the aid of the other creditors 

It IS obvious, therefore, that when this suit is dismissed, and the Judge 
in charge of the administration suit is asked to appoint a receiver, it may be 
a question well worthy of consideration, whether the plaintiffs themselves 
should not be appointed receivers, inasmuch as they will virtually have to 
bear the expense of bringing the fresh suit. I entirely agree with Mr. Justice 
Norris, that it would have been highly improper under the circumstances to 
allow Bamdoss Goondoo to have the conduct of this suit in any way. A 
tradesman, who has had dealings with the Seal family whose debt is only a 
small one (some Ks 2,000), tvho /s actually offeied payment of that debt, and 
refuses to take the money, in the hope of being entrusted with the bringing this 
suit against the Seal family, is certainly not the sort of person whom any 
Court would select to have the conduct of such a suit. He must either have a 
craving after costs, which, to say the least of it, is not a good trait in a receiver, 
or he must have some other reason, perhaps even less creditable, for wishing 
the conduct of the suit to be placed in his hands 

It, therefore, as far as 1 can see, comes to this , that when a [739] 
receiver is appointed, the persons after all really interested in the suit, and paying 
the expense of it, and winning the risk of it, will be the plaintiff s, and the real 
defendants will be m no better position as against the receiver, whoever he 
may be, than they are now against the plaintiffs. In either case, I presume, 
they would be entitled to security for costs, if they choose to ask for it, and 
in either case, they are secure, as far as I can see from being sued over again 
for the same cause of action 

Indeed, I do not know that the defendants will liave effected any other 
result by the objection which they have taken, than to put themselves and the 
other parties to the suit to a good deal of unnecessarv expense. 

Under these circumstances, although, as I said before, I defer to the 
opinion of my two learned brothers upon this, which seems to me a mere 
question of procedure, I do not think it riglit to give the respondents any 
costs, for two reasons — 

(1) In the first place, I consider their objection to have been a technical 
one, advanced for no bond fide object, but merely for the purpose of putting 
the plaintiffs to expense and trouble, by obliging them to bring their suit 
in a different form , and 

(2) ^ (Which IS to my mind the more cogent reason), because hitherto 
there has been no authority in this country, deciding that a suit in this form 
cannot be brought , whereas, on the other hand, there is a direct authority 
that such a suit can be brought, inasmuch as the case of Greender Chunder 
Ohose V. Mackintosh (I L. R. 4 Cal., 897) is a precedent for such a suit in 
this very Court. And it must not be forgotten that the Judge in the adminis- 
tration suit, who, as I consider, ought to have the selection of the plaintiffs in a 
suit of this kind, had sanctioned the suit in this form. 
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For these reasons, I think that, whatever view the learned Judge may 
have taken as to the form of the suit, no costs ought to have been allowed to 
the defendants in the Court below, and T certainly do not feel justified in 
allowing them any costs in this Court 

The appeal will, therefore, he dismissed without costs 

Appeal dismissed. 
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[740] PRIVY COUNCIL 

The 6th Februaiy, 1884 
Present 

Lord Blackburn, Sir B Peacock, Sir R P Collier. 

Sir R. Couch and Sir A Hobhouse. 

Narotam Dass . Plamtifl 
versus 

Sheo Pargash Smgh . Defendant 
[On appeal from the Court of the Judicial Conimissionei of Oudh.) 


\ct XXIV of 1H70 (The Oiidh Taluqdai< Relief Act, IHIO ) —Hyjyothecahon 
of laiids vndef management 

A taluqdai, the managenionii of whobc Liliiq at the time was vested in an otticer appointed 
under a 3 of Act XXIV of 1870, made an m5.trument purporting to hypothecate the taluq to 
secure payment of rnoiiOY borrowed by him 

Held that, as the document contained no personal contract to pay out of personal estate, 
or any estate other than the taluq, it was unnecessary to consider whether a taluqdar, whilst 
his taluq IS under management in pursuance of the provisions of the above Act, is competent 
to make a personal contract this being only an hypothecation of the proportv falling within 
9 . 4, cl 3 of the Act, and invalid within its meaning 

Appeal from a decree of the Judicial Commissioner of Oudh (13th October 
1881), whereby a decree of the Judge of the Fyzabad District (19th April 1881) 
was confirmed. 

On the 18th July 1873 the respondent, a taluqdar of Oudh, the manage- 
ment of whose taluq was then vested in an ofticer appointed by the Chief 
Commissioner, under the provisions of s. 3 of Act XXIV of 1870 (The Oudh 
Taluqdars* Relief Act, 1870), executed in favour of the appellant (a shraf at 
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Fyzabad), the instruinent of which the clauses are set forth in their Lordships' 
judgment. Before the institution of this suit against him, for principal and 
interest due to the 15th July 1873, which with subsequent interest was made 
up to the sum of Es. 10,981, the respondent had been restored to the possession 
of his taluq, under s. 12 ; but had made no payment. 

The defence, besides denying the receipt of the money, alleged that the 
claim was invalid, inasmuch as the bond on which it was based had been 
executed while the defendant's estate was under the operation of Act XXIV of 
1870, and an issue was fixed on this point. 

C74I] In the Court of First Instance the suit was dismissed with costs on 
the ground that the instrument on which the claim was based was a mortgage, 
and invalid under s 4. The Judicial Commissioner dismissed the appeal for 
the same reason 

On this appeal — 

Mr. J. T. Woodrofff, for the Appellant, argued that the instrument of 18th 
July 1863, though invalid for the purpose of charging the taluq, was evidence 
of a contract to pay the debt for which the taluqdar was personally liable. 
By reason of his estate being brought under the operation of Act XXIV of 1870, 
he had been rendered unable to charge the taluq, but not incompetent to con- 
tract. The instrument bore tiie construction that it contained a promise to 
pay, distinct from the hypothecation, and the transaction itself was to be so 
regarded A document rendered inoperative for a particular and limited pur- 
pose might be used as evidence of a different matter ; for instance, as occurred 
under the registration laws. A document required by law to be registered, in 
so far as it affected land, was admissible, even if unregistered, in evi- 
dence for any purpose with regard to which its registration was not compul- 
sory — Lachmipat Singh Dugar v Mi7za Khairat Ah [4 B.L.E., (F.B.) 18] . So 
a document, inirporting to charge land, might be invalid for that purpose, 
under s. 4 of Act XXIV of 1870, but receivable for another purpose, vtz.^ as 
evidence of a debt. 

He referred also to the sections in “ The Scinde Encumbered Estates Act," 
XTV of 1876, corresponding to ss, 3, 4, 8 and 12 in Act XXIV of 1870. 

Mr. if. V Doync and Mr H Coirell for the Eespondent were not called 
upon. 

Their Lordships’ Judgment was delivered bf 

Sir B. Peacock. — The issue raised in this case is, can the bond be held to 
be a valid document and binding upon the defendant when it was executed 
during the time the estate was under the operation of the Taluqdars' Eelief 
Act, 1870 (Act XX TV of 1370) *? It is not necessary to consider whether a 
taluqdar, whilst his taluq is under management in pursuance of that Act, is 
competent to make a personal contract, inasmuch as it does not arise in the 
[7423 present case The question depends upon the construction of the docu- 
ment which is set out on the record, and which their Lordships consider to be 
a mortgage of the estate and nothing else It contains no personal contract 
by the defendant to pay out of his personal estate, but it is a mere contract to 
pay out of the hypothecated estate 

The contract commences by stating that he has borrowed the sum of 
Es, 4,100 at a certain rate of interest. Then it goes on: “I have 
by this instrument hypothecated the whole of my property in taluq 
Chandipur Birhar, situate in Fyzabad.” There he describes it as an 
hypothecation. “ As the aforesaid taluq of Chandipur Birhar is under manage- 
ment under the Encumbered Estates Act, and I have already filed in the 
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office 6f the Superintendent a schedule of my debts specifying the names of 
my creditors, I do hereby promise and give it in writing that I shall without 
any plea repay the principal with interest within the term of two years.” But 
the contract does not stop there. It goes on . “ The mode of payment will 

be, that after paying up the scheduled debts, I shall first of all pay up the debt 
covered by this bond, including interest ” — that is to say, that he will pay 
this bond after he has paid the scheduled debts. “ I shall thereafter 
appropriate the profits of the estate and attend to the liquidation 
of other debts. I shall not take the profits of the estate without paying 
up the present debt with interest , if I do take the profits, it will be for the 
payment of this debt. I shall, until this debt is repaid, abstain from contract- 
ing other debts from the bank' or anywhere else” Up to this period it is 
evidently a mere hypothecation of the estate as a security for the money. Then 
he says lower down “ When my estate is released from management under 
the Encumbered Estates Act, I will immediately first of all pay the debt due to 
the said banker, and will pay the other creditors afterwards ” That is merely 
an intention on the part of the borrower that this debt shall be a prior charge 
upon the estate afterpayment of the scheduled debts “ In both cases, that is, 
while the estate is under management and after it is released, the repayment 
of this debt will be the subject of my first consideracion In the event of any 
breach of contract taking place on my part, the said banker is at liberty to insti- 
tute [743] a suit within the time fixed in this bond and recover the money 1 will 
not transfer or mortgage to any one the hypothecated property till the princi- 
pal and interest of this debt is paid up , if I do so it will be illegal. ” Then he 
goes on : “ These few lines have therefore been written as an unconditional 
bond hypothecating my property, so that it may serve as a document and be 
of use when required. P. S — I have taken this Rs 4,100 over and above the 
Rs. 3,200 borrowed bv me, by hypothecation of tlie property, by the mortgaije 
deed attested on 17th March 1873. ” 

Looking at the whole of this deed, their Loidships cannot place any other 
interpretation upon it than that it was a mere hypothecation of the taluq 
which was thep under management ' 

Then with regard to s. 4, cl. 3, which says, “ that, so long as such manage- 
ment continues, the taluqdai and his heir shall be incomiietent to mortgage, 
charge, lease, or alienate their immoveable propert;\ or an\ part thereof, or to 
grant valid receipts for the rqpts and profits arising or accruing therefrom, ” 
it appears to their Lordships that this deed, being a mere hypothecation of the 
property, falls clearly within the clause, and consequently that it was invalid. 
Both the Courts have held that the deed was invalid within the meaning of 
the Act ; and their Lordships think that those decisions are right They will, 
therefore, humbly advise Her Majesty to affirm the decision of the Court , and 
the appellant must pay the costs of this appeal 

Solicitors for the Appellant : Messrs. Watkins and Lattey 

Solicitors for the Respondent Messrs Barrow and Rogers, 

NOTES. 

[ MORTOAGE—PERBON AL LIABILITY TO PAT— 

This 18 a question of construction of each deed In 16 Cal , 540, personal liability \v.is 
not upheld, in 23 Cal , 645, it was , see the remarks of Dr Rash Behan Ghosh in his ISIort- 
gages (1911) Vol., I, 79, 80. On the ground that a particular fund was specified for payment, 
personal liability was not enforced in 6 C. L J , 639 at 649 , 13 C W N , 138 See also 
4 C. L. J., 246 ; 610 (613) , 5 C L. J., 287 , 9 C. L J., 6 ; (1901) P. L R , 155.] 
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[10 Cal. 748] 

APPELLATE CIVIL. 

The 2Sth May, 1884. 

Present : 

Mr. Justice Tottenham and Mr Justice Norris. 

Gopal Chunder Sircar Plaintiff 

versus 

Adhira .1 Aftab Chand Mahatab .Defendant.* 

Cesses, Liahihty for — Dehutter land- Owner and holder ” — Beivqal 
Act IX of 1880, s 66. 

Bengal Act IX of 1880 coiitenipLites the p<i>ment of the cc-ses b\ persons beneficially 
interested in the land in respset of which the cesses arc levied 

[7M] The woidh “ ownci and holder” m s 56 of that Act are not limited to any one 
person nor for the purposes of that ‘■ection must the owner bo in actual posbcssion. The 
plaintiff, who was a putnidar of the defendant, having paid certain cesses in respect of what 
he described in hit, plaintto bo “ debutter lakhraj lands ” lying within the ambit of his putni, 
sued the defendant to recover the amount of such cesses The defendant admitted that he 
was proprietor of the estate in which the lands wore situated, but denied his liabilitv for the 

CeSHOb 

Helii. that the defendant was not liable to paj the amount of the cesses, but that the 
person liable was the idol through its shebait, or some person in receipt of the rents and 
profits of the land, or sonic person in actual possession of the land iii occupation of it 

l^N this case the plaintiff*, wlio was a putnidnr of the defendant, had to 
pay certain road and public woik cess in respect of lands described in the plaint 
as the debutter lakhraj lands of an idol named Shib Thakooi The plaintiff 
alleged that the defendant was the pioprietoi and in possession of the land 
and as such was liable to make good the amount paid in respect of the cesses. 

Before the Munsif the defendant admitted his title to the land in question, 
but contended that he was not liable, and that the plaintiff should have sued 
the person who was in actual occupation of the land. The Munsif, howevei, 
gave the plaintiff a decree for the amount claimed, on the ground tliat he was 
entitled to have the amount of the cesses paid by the defendant, inasmuch as 
he was the propnetnj of the rent-free land 

On appeal the Subordinate Judge I’eversed the decree of the Munsif, and 
dismissed the suit on the following grounds, as stated in the judgment : — 

“ The plaint in this case does not appear to have been rightly framed. 
The property from which cess was claimed was described as the debutter 
lakhraj property of some idoL-Shib Thakoor. Nevertheless, the plaint stated 
that the Maharajah-defendant was the proprietor and was in possession. If 
the property is actually debutter, the idol is, and must be presumed to be, the 
malik, and if the Maharajah is in possession he cannot but be the trustee or 
shebait. The suit does not seem to have been framed against the defendant in 
his character as shebait or trustee. The Maharajah in his written statement 
says that on enquiry he finds that he is not in possession, and that those in 

• Appeal from Appellate Decree No. 1686 of 1883, against the decree of Baboo Jogesh 
Chunder Mitter, Second Subordinate Judge of Burdwan, dated the 26th of March and 29th 
of March 1883, reversing the decree of Baboo Gopal Chunder Bose, Second Sudder Munsif 
of Burdwan, dated the 16th of Decembnr 1882 
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possession C746] should have been sued, and he pleaded non-liability for the 
plaintiff’s claim The lower Court decreed the plaintiff’s claim in this state of 
the pleadings, saying that he has the undoubted r’ght to sue the proprietor of 
the rent-free land, and therefore the defendant was liable I think this view^ of 
that Court is not supported by the law Section 56 of Act IX of 1880 recog- 
nizes three classes of persons as bound to pay cesses for rent-free lands — 

(1) Owner and holder of any rent-free land 

(2) Every person in receipt of the rents and profits 

(3) Every person in possession and enjoyment of the land 

“ The Maharajah does not admit that he is in possession or enjoyment of 
the land, nor has the plaintiff adduced evidence to show that he is so in 
possession. If the Maharajah is in receipt of the rents, he is the shebait of 
the debutter property This does not seem to be the plaintiff’s case Nor has 
it been proved by the evidence The Maharajah may bo ‘ ownei,’ but it has 
not been shown that he is also tlie ‘ liolder ’ The woid ‘ and ’ in the section 
couples the words ‘ owner ’ and ‘ holder ’ It does not, as urged by the res- 
pondent’s pleader, disjoin them So that there is nothing to show how the 
Maharajah can be held liable ” 

Against that decision tlie plaintiff now specially ajjpealed to the High 
Court. 

Baboo Grija Sunkiu Mazoorndar tor the Ajipellant. 

Baboo Chunder Madhuh Gkosa and Baboo Basiint Cooviar Hose for the 
Respondent. 

The Judgment of the High Couit was as follows 

Tottenham, J. (Norris, .1 , concwruuj) - In this case the plaintiff, who 
IS the appellant in this Couit, was a putnidar of the Maharajah of Burdwan 
As a putnidar he had to pav road cess and public work cess, in respect of 
certain debutter lands lying within the ambit ol his putni He sues the 
Maharajah to recover these cesses from him. 

In the first Court there appears to have been an admission made by the 
Maharajah’s pleader that the Mahaiajah had some [746il right in the lauds in 
dispute. The Munsif says “ The defendant, admitting lus title to the land 
in question, urges in his written defence that the plaintiff should have sued 
the person who is in actual* occupation of the lands , ” and the Munsif was of 
opinion that that defence had no foundation inlaw, f hat inasmuch as the 
Maharajah admitted himself to be the propiietoi of the rent-free lands he was 
liable for the cesses. The first Court, therefore, made- a decree in favour of the 
plaintiff. 

On appeal the Subordinate Judge reversed the decision of the Munsif 
and dismissed the suit apparently on two grounds. He thought that the plaint 
had not been rightly franunl, for whereas the plaint described the pioperty 
as debatter, t.c , the lakhraj property of an idol, Shib Tbakoor, the defendant 
Maharajah was sued in his capacity of proprietor, though the land belonged to 
an idol and not to the Maharajah If the Maharajah w^as the holder .of it at all, 
he must have held it as shebait The Maharajah not being sued in that capa- 
city, the Subordinate Judge thought that he was not liable for the amount 
claimed. The Subordinate Judge further differed from the first Court as to the 
construction to be put upon the words of the Cess Act, s. 56, Bengal Act IX of 
1880. The Munsif held that it w'as quite enough for the defendant to admit 
his ownership of the land to make him liable for the cesses thereof. The 
Subordinate Judge says that it was not enough. The defendant must not only be 


517 



<0 Ca). Hi GOPAL CHt'NDEB SIBKAB V. ADHIBAJ APIAB &0. [1884] 

proved to be the owner, but also the actual holder of the land. He points out 
that s. 56 recognizes three classes of persons as bound to pay cesses for rent- 
free lands : First, the owner and holder of any rent-free lands , secondly, any 
person in receipt of the rents and profits ; and, thirdly, every person in 
possession and enjoyment of the land. The Subordinate Judge holds that the 
terms “ owner and holder ” must relate to the same person, that the owner is 
not liable to pay cesses unless he is also a holder ; and that in the present case 
the Maharajah, not having admitted being in possession, nor having been 
proved to have been in possession in any capacity, he is not liable for the 
cesses claimed. 

As regards the first ground stated, we think the Subordinate [ 747 ] Judge 
was right, and that upon the suit as framed, the plaintiff had no right to 
recover the cesses from the Maharajah From the plaintiff’s own showing the 
debutter land belongs to an idol. The party liable to those cesses is, therefore, 
that idol, through its shebait, or some person in receipt of the rent and profits 
of the land, or some person in actual possession of the land in occupation of 
it. The suit against the Maharajah in his capacity of proprietor must, we 
think, fail He is not the proprietor of the rent-free lands if they belong to 
an idol , and in his capacity of proprietor of the estate within the limits of 
which geographically the debutter lands are situated, he would not be liable, 
excepting he paid the cesses in the first instance and recovered them from the 
idol afterwards, or from the plaintiff putnidar. Upon that ground alone, 
therefore, we think that the decree of the lower Appellate Court should be 
affirmed. 

As regards the other ground stated by the Subordinate Judge, we are of 
opinion that he is mistaken in his construction of the law. We do not take 
the words “ owner and holder ” in s. 56, when referring to rent-free lands, to 
be •limited to any one individual, or that the owner must also be in actual 
possession We think that these words are intended to apply to both classes of 
cases, namely, where the lakhraj land is the actual property of the owner, and 
where, as in the present case, the debutter being the property of an idol is held 
on behalf of that idol by a trustee or shebait. We think that the Act contem- 
plates the payment of the cesses by persons beneficially interested in the land 
in respect ot which the cesses are levied, and that in the present case, the 
Maharajah, neither being admitted nor found to be beneficially interested in 
this debutter land, the lower Court was justified in holding him free from the 
liability which the plaintiff seeks to impose upon him 

The appeal is dismissed with costs 

Appeal dismissed. 
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[7*8] APPELLATE CIVIL. 

Thp 18th May, 1884. 

Present : 

Mr. Justice Mitter and Mr. Justice Norris 

Jugmohim Mahto Judgment-debtor 

verms 

Luchmeshur Singh Decree-holder 

Limitation — Execution of decree — Limitation applicable to execution of decree 
passed when Act XIV of 1859 was m force — Disability of decree- 
holder — Minority — Limitation Act (XIV of 1859, ss 11, 14 
and 20 and XV of 1877, s. 7) 

In execution of a decree, dated the 29th April 1862, certain proceedings wore taken which 
terminated on the 5th September 1866, when the execution case was struck of! the file. 
Between that date and the 25th September 1882 no further proceedings were taken On the 
latter date an application was made for execution The docrco-holdcr w'as a minor when the 
decree was passed and did not attain his majority till the 25th September 1879 

Held, that the words to “ bring an action ” as used in s 11, Act XIV of 1859, must be 
taken to be synonymous with the words to “ bring a suit ” and that the word “ suit ” must 
be construed in the same way as the word “ suit ” used in s 14, and following the decision 
of the majority of the Full Bench in Huio Chundei Roy Chowdhry v. Shooroahonee Djfbia 
(9 W. R , 402) must be taken to include execution proceedings , Huflwoia Doss v Shambhoo 
Dutt (20 W. R , 53) dissented from 

Held, therefore, that as Act XIV of 1859 was applicable to the case previous to the date 
on which Act XV of 1877 came into operation, and as under s 11 the decree-holder was enti- 
tled to have the time during which he was a minor deducted from the period during which 
limitation was running against him, his right to execution was not barred when Act XV of 
1877 came into force, and that being so, and the present application being made within throe 
years of the date on which ho attained his majorit\ , execution of the decree was not barred 
Gurupadapa Basapa y Virbhadtajia Irsanqapa (I L K., 7 Bom , 459; discussed , Behai y Lai 
V. Qabeidhun Lai (I. L. R., 9 Cal , 446 , 12 C. L R., 431) dissented from , Nursingh Doyal v. 
Hurryhur Saha (6C L R , 489) , Shumbhu Nath Saha Chowdhry \ Gurn Chinn Lohiry (6 C 
L. R , 437) approved 

This appeal arose out of an application for execution of a decree, dated the 
29th April 1862, passed in favour of the Maharajah of Durbungah When the 
decree was obtained the Maharajah was [74P] a minor, and it was not disputed 
that he attained his majority on the 25th September 1879 The present appli- 
cation for execution was made on the 25th September 1882, and it appeared 
that certain proceedings had been taken in execution between the years 1862 
and 1866, but that those proceedings terminated on the 5th September 1866 
when the case was struck off the file, and that between that date and the 
present application no proceedings of any kind had been taken. 

•Appeal from Appellate Order No. 57 of 1884, against the order of A. C Brett, Esq., 
Judge of Tirhoot, dated 22nd of January 1884, affirming the order of Babu Koylash Ghunder 
Mookerji, the Subordinate Judge of that district, dated 10th of March 188S. 
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The first Court decided the question of limitation in favour of the decree- 
holder on the ground that Act XV of 1877 was applicable to the case, and that 
under s. 7 of that Act the decree-holder was allowed three years after attaining 
his majority, and that the present application was made within that period, 
the 25th September 1879 being excluded from such period under the provisions 
of s. 12. 

In the lower Appellate Court it was contended on behalf of the judgment- 
debtor that, inasmuch as the Limitation Acts of 1859 and 1871 did not save 
applications for execution from being affected by the ordinary periods of 
limitation on the ground of minority of the decree- holder, but only “ suits,” 
the right to apply for execution in the present case was gone before the Act of 
1877 was passed and that s 7 of the latter Act could not apply, and tlie right 
could not be revived The Court, however, held that Act XV of 1877 was 
applicable to the case, on the ground that the law applicable to proceedings in 
execution is not the law in force at the date of the institution of the suit, but 
the one in force at the time of the application as laid down in Gurnpadapa 
Basapa v. Virbhadrapa Irsmiqapa (I L E , 7 Bom., 459), and as the decree- 
holder could not have applied for execution before that Act came into force, and 
as the application was made within the time limited by it, he was entitled to 
have the decree executed 

The appeal was accordingly dismissed with costs. 

Against that decision the judgment-debtor now specially appealed to the 
High Court. 

Baboo Behan halt Mitter for the Appellant. — The decree being one passed 
in the year 1862, the Limitation Act applicable is Act XIV of 1859, and s 7 of 
Act XV of 1877 has no application [733] to the case. Under the Act of 1869 
thai right to execution was barred, as under that Act the decree-holder was not 
entitled to any extension of time on the ground of minority as he would be now 
under the provisions of Act XV of 1877, and as the decree was barred before 
the latter Act came into force, the right to execution cannot be revived. 

In support of these contentions, the following authorities were cited : — 

Mungul Pershcul Dichit\. Onja Kant Lahm (L E , 8 I. A., 123 ; I. L. E , 
8 Cal , 51) , Behary Lull v Goherdhun Lall (I L. E., 9 Cal , 446 , 12 C. L. E., 
431) ; Muthooia Dass v. Shumbhoo Butt (20 W E , 53) , Shumbhu Nath Saha 
Chowdhry v Guru Churn Lahiry (6 C L. E., 437) , Nursmgh Doyal v Hurry - 
kur Saha (6 C, L. E., 489) , G urupadapa Basapa v Virbhadrapa Irmngapa 
(I. L. E., 7 Bom., 459). 

Baboo Mohesh Chunder Chowdhry ^with him Baboo Bam Chaian Mitter) 
for the.Eespondent 

The Limitation Law applicable to the case is Act XV of 1877 {Gurupa^ 
dapa Basapa v. lubhadrapa Irsanqapa (I. L E , 7 Bom , 459) and the right 
to take out execution was not barred before that Act came into force. Though 
it may be said that under s. 20 of Act XIV of 1859 the right was barred 
before Act XV of 1877 was passed, that is not so, for s 20 of Act XIV of 1859 
must be read in conjunction with s. 11 of that Act. Under the latter section, 
if at the time when tlie “right to bring an action ” first accrues, the person 
entitled to such right is under a disability, the “ suit ” may be brought by him 
within the same period after the disability ceases. The words “ right to bring 
an action” is merely another way of expressing “ right to sue,” and the word 
“suit” is used in the same section in the same sense as the word “action.” 
Now in s. 14 the word “ suit ” is used in precisely the same sense as the word 
“ action ” is now in s. 11, and as used in that section it has been held by the 
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majority of a Full Bench of the Court in the case of Huro Ghunder Boy Chow- 
dhry v. Shoot odhonee Debia (9 W. R., 402) to include any proceeding instituted in 
C781] a Court of Justice, and would thus include a right to sue out execution. 
Therefore the words “ right to' bring an action ” in s. 11 must be construed in 
the same way and not in their restricted sense, and if that is done they would 
include a right to apply for execution Then the decree-holder would under 
that section be entitled to three years, after he had attained his majority, in 
which to apply for execution, and as he did not attain lus majority till the 
25th September 1879, the right was not barred when Act XV of 1877 came 
into force. The period allowed under that Act is the same, and as the 
present application was made within that period the decision of the lower 
Courts is correct 

Baboo Behan Lai Mitier in reply. 

The Judgment of the High Court (MiTTER and NoRRis, JJ.) was as 
follows : — 

Mitter, J. (Norris, J., concurruiq ) — The question for decision in this 
case IS whether the execution of a decree, dated 29th April 1862, is 
barred by the law of limitation or not , the present application for its execution 
being made on the 25th September 1882. When the decree was obtained 
the decree-holder was a minor and his estate was in the Court of Wards. It 
appears that certain pioceedings relating to the execution of the decree were 
taken between the years 1862 and 1866, and on the 5th September 1866 the 
execution case was struck off Between that date and the present application 
no proceeding was taken either by the Court of Wards, or by the decree-holder 
after he attained his majority, which the Courts below have found was on the 
25th September 1879. The lower Courts have decided this question of limita- 
tion in favour of the decree-holder It has been held that s. 7 of the Limitation 
Act of 1877 entitles the decree-holdei to make liis application within three 
years fiom the date on which ho attained majority If the Limitation Act^of 
1877 is the Act applicable to this case, it is not disputed that the present appli- 
cation is within time. 

It was not, disputed, probably because it has now been conclusively settled, 
that either the day on which the decree-holder attained Ins majority or the 
day on which the application for execution is made, must he excluded from 
computation. One [752] of these two days being excluded the application is 
made on the last day allowed by law, if the law is such as has been contended 
for by the learned vakeel for the respondent Against the judgment two points 
have been made before us — First, that the decree being a decree of the year 
1862, when the Limitation Act of 1859 was m force, s. 7 of the Limitation 
Act of 1877 has no application. In support of this contention the learned 
vakeel for the appellant has relied upon the well-known decision of their 
Lordships of the Judicial Committee of the Privy Council in the case of Mungul 
Pe^'shad Dichit v. Gnja Kant Lahiri (L R., 8 I A , 123 ,1 L. B , 8 Cal , 51), 
he has further relied upon the decision of this Court in Brhary Lall v. Goherdhun 
Lall (I. L. R., 9 Cal., 446 , 12 C. L R , 431) In this latter case this Bench 
held, upon the authority of Miingal Pershad DichiVs case, that an applica- 
tion for execution made after the Limitation Act of 1877 came into force, 
in a suit which was pending at the time when Act XIV of 18^9 was in 
operation, must be governed by the provisions of the latter Act. It 
was contended that if the law laid down in this last mentioned case be 
correct, then the lower Courts are not right in applying the provisions of 
8. 7 of the* Limitation Act of 1877, but that the law applicable was the 
Limitation Act of 1859. That being so, it was further contended that under 
the Limitation Act of 1859, the execution was barred by limitation, because 
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under that Act, it was contended, the decree-holder was not entitled to any 
indulgence on the ground of minority, and in support of that contention the 
ruling in the case of Muihoora Dass v. Shumbhoo Dutt (20 W. E. 53) was 
cited. The next point that was made was that the present application is barred 
by limitation, because at the time when the Act of 1877 came into force, the 
decree was altogether barred by limitation, and that contention is also based 
upon the ground that under Act XIV of 1859 the decree-holder is not entitled 
to any indulgence on thj3 ground of minority. It was contended that if, in the 
year 1877 when Act XV of that year came into operation, the present decree 
was not capable of being enforced, nothing in the Act itself would revive the 
[753] right to take out execution, which right had then been extinguished 
under the old law. In support of this contention the learned vakeel for the 
appellant has relied upon two decisions of this Court, Shumbhu Nath Saha 
Chowdhry v. Guru Churn Lahiry (6 C. L E., 437) and Nurstngh Doyal v. 
Hurryhur Saha (6 C. L E., 489). As regards the first contention, the learned 
vakeel for the respondent, as well as the lower Courts, rely upon a decision 
of the Bombay High Court in Gurupadapa Basapa v. Vtrbhadrapa Irsangapa 
(I. L. E., 7 Bom., 459). In that case the learned eludges dissented from the 
view laid down in Behary Lull v. Goberdhun Lall (I. L. E., 9 Cal., 446 , 12 
C. L. E., 431). This latter decision was a decision of this Bench, and I am free 
to confess that I overlooked in that case one important point, viz., whether or 
not, at the time when the Limitatian Act of 1877 came into operation, there 
was any proceeding pending within the meaning of s. 6 of Act I of 1868. The 
learned Judges of the Bombay High Court say * " In the case quoted, Behary 

Lall V. Goberdhun LalU * proceedings ’ are identified with ‘ suit bxit we think 
that where a decree has been obtained, the application for execution initiates a 
new set of proceedings.” As to “ proceedings” being identified with “ suit” 
it seems to me that we held that proposition to be correct on the authority of 
the Privy Council decision in Mungal Pershad Dich%Vs case, and after hearing 
arguments in this case, and after considering the judgment quoted, I still 
adhere to that opinion, viz,, that an application for execution of a decree is an 
application in the suit which resulted in the decree That was distinctly held 
in Mungal Pershad Dichtt's case, and we are bound by that decision. But at 
the same time it seems to me that, although it is an application in that suit, it 
may not be an application in a pending proceeding. The suit having matured 
into a decree could not properly be said to be pending thereafter. A proceeding 
to be a pending proceeding after the decree, must be initiated by an application 
for execution. But after a suit terminates in a decree, if nothing further is 
done, it cannot be said to be a pending proceeding. It is on that ground that 
I think we were not right in the deci-C75-i]8ion in Behary Lall v. Goberdhun 
Lall (I. L. E , 9 Cal., 446, 12 C.L.E 431). There we assumed as a fact that the 
proceedings were pending, although there was nothing on the record to show that 
anything in the shape of proceedings were pending. Then, as regards the next 
contention, it seems to us that the view taken by this Court, if I am per- 
mitted to say so, in the decisions in Shumbhu Lall Saha Chotudhry v* Guru 
Churn Lahiry (6 C L. E., 437), Nurstngh Doyal w. Hurryhur Saha (6 C. L. E., 
489) is quite correct, and I entirely concur in that view, not because the words 
right to* sue ” in s. 2 of Act XV of 1877 necessarily mean “ right to sue out 
execution,” but because from the provisions of that section and other sections 
in that Act it is clear that it was the intention of the Legislature to extend the 
provisions of that section to proceedings in execution also. Mr. Justice 
PONTIFEX, at page 493, referring to s. 2, Act XV of 1877, says : V No doubt 
there is some foundation for this argument,” viz,, (the argument which was 
urged, then, that the words used were ‘ to revive any right to sue,’ and that 
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these words did not include a right to takeout execution), ** from the imperfect 
language used in the Act, but we think that s. 2 at least indicates the policy of 
the Act,” Upon this ground it was held that it was the intention of the Legis- 
lature (as far as it could be gathered from that section and other sections of 
the Act) to extend the provisions of s. 2 of the x\ct to applications for execu- 
tion also. We, therefore, come to the conclusion that if it can be shown that 
this application, if made ]ust the day before Act XV of 1877 came into opera- 
tion, would have been barred, then s. 7 of the Act of 1877 would have no 
application. The question therefore is whether the decree was barred on that 
date Now, upon this point, it is quite clear that the law to be looked at is 
Act XIV of 1859, because that has been held by the Judicial Committee of the 
Privy Council in Mungal Pcrshad DichiVs case The decree is dated 1862, 
when Act XIV of 1859 was in force ; and, although there had been an inter- 
mediate Limitation Act in 1871, it was held by their Lordships of the Judicial 
Committee that, if the decree is dated at a time when Act XIV was 
in force, that Act alone would govern the application for execution of 
[733] decree. We, therefore, come to the consideration of the question 
whether under Act XIV of 1859 the decree-holder would have been barred if 
he had made his application in the year 1877 The answer to this question 
depends upon the construction to be put upon ss. 11 and 20 of the Limitation 
Act of 1859. Section 20 says . “ No process of execution shall issue from 

any Court not established by Royal Charter to enforce any judgment, decree 
or order of such Court, unless some proceeding shall have been taken to enforce 
such judgment, decree or order, or to keep the same m force within three years 
next preceding the application tor such execution.” That is the general 
position, viz., that unless there is some proceeding taken within three years 
next before the application it would be held to be barred by limitation It 
was pointed out in some cases decided under the old Act, that there is a defect 
in the language of the section, and that it really means that no process of 
execution shall issue from any Court not established by Royal Charter unless 
an application for execution shall hayo been made within three years from the 
date of the decree, etc Now, in this case, if s. 20 applies, there is no doubt 
that the application was barred by limitation, because the date of the decree 
IS 29th x\pril 1862, and the last proceeding taken was struck off on the 25th 
September 1866, and nothing was done between that date and the date when 
the Act of 1877 came into operation Therefore, clearly, under s. 20 the 
application made on that date should have been held to be barred by limitation. 
Therefore, unless the decree- holder was entitled to rely upon s 11 of the 
Limitation Act of 1859, the present application must bo held barred. Upon 
this point the learned vakeel for the respondent relied upon a Full Bench 
decision in Hiiro Chiindcr Boy Chowdhnj v Shoorodhoiiee Dehia (9 W. R., 
402) , that was a decision upon the construction of s 14 of the Limitation Act 
of 1859. The same difficulty arose in applying s 14 to execution proceedings 
as in applying s. 11, and it was held by the majority of the Court in that case 
that the word “ suit ” must not be construed in a restricted sense, and that it 
means any proceeding instituted in a Court of Justice. Having regard to the 
arguments used in support of this conclusion 1 do not see any distinction 
between the construe- [756] tion to be put as regards this point upon s. 14 
and 8. 11. No doubt m s. 14 the words used are . “ The time during which 

the claimant, or any person under whom he claims, shall have been engaged in 
prosecuting a suit upon the same cause of action against the same defendant, 
or some person whom he represents, bond fide and with due diligence, e^c,,” 
and in s. 11 the words used are : “ If at the time when the right to bring an 

action first accrues the person to whom the right accrues is under a legal 
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disability, the action may be brought by such person.” But it seems to me 
that the words “ to bring an action, ” may be converted into the words “ right 
to bring a suit,” and that is also clear because in the section itself the word 
** suit” has been subsequently used as a substitute for the word “ action.” If 
we give effect to the argument upon which this broad construction was put on 
the word “ suit,” then we are compelled to come to the same conclusion as to 
the construction to be put upon s. 11 as the learned Judges in the last 
mentioned case came to as to the construction to be put on s. 14. Therefore 
it seems to me that s. 11 also applies to execution proceedings No doubt this 
view is opposed to that expressed in the decision in Muthoora Dass v. 
Shtimhboo LalL (20 \V. R., 63) and the cases there cited, but the decision in 
Huro Chunder Boy Chowdhry v Shoorodhonce Debia (9 W. R., 402) being a Full 
Bench decision, and we agreeing with the reasons given in that judgment, are 
not bound by the decision and the decisions cited therein. For these reasons I 
am of opinion that under Act XIV of 1859 the deciee had not been barred by 
limitation at the time when Act XV of 1877 came into force. There is only 
one point which remains to be noticed, viz., that when the Act of 1877 came 
into operation the decree-holder was not in a position to execute the decree as 
he was then under the guardianship of the Court of Wards , but this would 
not prejudice his rights , it has been so held by the Privy Council in the case 
of Phoolbas Koonwar v. Lalla Joqashwr Sahoy (I L. R., 1 Cal., 226). 

On these grounds I am of opinion that the decisions of the lower Courts 
are correct The appeal will be dismissed wnth costs. 

Appeal dismissed. 


NOTES. 

[As regards rctrospcetivity, sec the Notes to (1889) 16 Cal , 267, iii the LAW REPORT 
Reprints ; see also (1894) 18 Mad , 182 , (1909) 100 L J , 468.] 

[757] APPELLATE CIVIL. 

The 16th May, 1881 
Present ' 

Sir Richard Garth, Kt , Chief Justice, and 
Mr Justice Beverley 


Mahomed Gazee Chowdhry Plaintiff 

versus 

Ram Loll Sen and others Defendants 


Execution of decree — Sak — Application by judgment-cicdito) to be permitted 
to hid^ at sale — Befusal— Purchase by judgmcni-ci editor — Invalidity of 
sale — Civil Procedure Code, Act XIV of 1882, s. 291. 

A mortgagee having obtained a decree, declaring his lien on certain property, put up for 
sale in execution of this decree the mortgaged property. The decree-holder asked for, but was 
refused leave to bid at the sale, but notwithstanding such refusal, purchased the property in 
the name of a third person. 

• Appeal from Original Decree No. 169 of 1882, again.st the decree of F. W. J. Rees, 
Judge of Noakhally, dated the 4tb of April 1882 
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Possession under the sale was opposed, and the decree- holder as purchaser brought a suit 
for possession of the property 

The defendants contended that, inasmuch as the plaintiff (decree- holder) had been refused 
leave to bid at the sale, his purchase (.ould not be enforced Held, that the plaintiff had been 
guilty of an abuse of the process of the Court, in bidding at the sale and buying the property 
bonami, and that the sale, therefore, ought not to be enforced 

This was a suit to recover possession of a 30-anna share in a certain taluq and 
for mesne profits. 

The plaintiff stated that in 1281 B. S he lent a sum of money to Aktuii- 
nessa and Maimona Bibi, and that as security for this advance they executed 
a bond mortgaging to him the 10 annas of the taluq above referred to That 
on the 23rd August 1879 he instituted a suit, and obtained a decree against 
them on the 9th October declaring his hen on the property 

That in execution of this decree, property was sold and was purchased by 
his benamidar, Chunder Kant Dass , but Cliunder Kant’s possession was 
opposed by the defendants , the plaintiff, therefore, brought tho present suit to 
recover possession. 

The defendants stated tliat the plaintiff liad asked perinrision from the 
Court to bid at the sale, and that such permission had been refused, but that 
notwithstanding such refusal, the plaintiff* had purchased the property in the 
name of Chunder Kant Dass, and they contended that the sale therefore 
was void. 

The Court of First Instance found that the Court had refused to [7ff8] 
allow the plaintiff to bid at the sale, and that, therefore, the purchase through 
Chunder Kant Dass was fraudulent and could not bo enforced, and dismissed 
the plaintiff’s suit. 

The plaintiff appealed to the High Court • 

Baboo Eashhehari (rhose and Moulvi bcta/iU Islam lor the Appellants 
contended that, no objection having been made by the judgment-debtor to the 
sale under s. 294 of the Code of Civil Procedure, the suit should not have been 
dismissed. That s. 294 did not make the sale void, but only voidable at 
the application of the judgment-debtor — Javherbai v. Hanbhai (I L R., 5 
Bom , 575). 

Baboo Bkiiban Mohnu Dosh and Baboo liatmisioai Sen for tlie Rebjiondonts 
relied on the case of Hukhinee BiUlabh v Broioiiath Si i car (1. L R., 5 Cal., 
308) as showing that without jiermission of the Court such a purchase would 
be invalid. 

Judgment of the High Court was delivered by 

Garth, G.J. (Bevekley, J, fonciuring) — Tho plaintiff in the suit was 
tho mortgagee of certain property He brought a suit to enforce his rights, 
and obtained a decree for sale, and the pioperty was sold in execution under 
that decree. 

The mortgagee then applied to the Court to bo allowed to bid at the sale, 
but his application was refused He, however, notwithstanding that refusal, 
purchased the property through a benamidar, and the Court, in igrforanco of 
the fact, confirmed the sale. 

The mortgagee then brought this suit against the mortgagor, and other 
persons who had purchased a portion of the mortgagor’s interest, for posses- 
sion of the mortgaged property, and for mesne profits , and the defence was 
that the plaintiff* had bought the property, not only without the permission, 
but contrary to the express orders of the Court, and that consequently he had 
no right to enforce liis sale. 
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The Judge of the Court below has dismissed the suit upon the ground that 
the plaintiff was guilty of a fraud ; and that the purchase was one which the 
plaintiff had no right to make, having regard to s. 294 of the Code. 

Upon appeal it has been contended by the plaintiff that the [739] Court 
below was wrong ; and that s. 294 in its present amended form does not render 
such a sale absolutely void, but only voidable by an application to the Court 
under the last clause of the section, which runs thus : “ When a decree-holder 
purchases, by himself or through another person, without such permission, the 
Court may, if it thinks fit, on the application of the judgment-debtor or any 
other person interested in the sale, by order set aside the sale , and the costs of 
such application and order and any deficiency of price, which may happen on the 
resale, and all expenses attending it, shall be paid by the decree-holder.*' 

It is contended that a purchase made by a mortgagee, without the per- 
mission of the Court, is not ipso facto void, but only voidable at the instance of 
the mortgagor, under the clause which I have just read , and in support of that 
view we have been referred to a case of Javherhai v. Haribhai decided by the 
Bombay High Court and reported in I. L. R , 5 Bora., 575, in which the Court 
says • “ In the absence of such an application (that is, an application made 
under the last clause of s 294), the Code does not, in s 294, contemplate a 
sale being set aside.” 

But in order to understand that case correctly, we must see what the 
nature of the suit was. A mortgagee had purcliased property under a decree 
without the permission of the Court , and having done so, he failed to deposit 
the earnest money, in consequence ol which the Court ordered the property to 
be sold again, and anbther person bought it for Es. 125 less than what had 
been bid by the defaulting purchaser at the first sale. 

• The mortgagor then sued the mortgagee, the first purchaser, for Rs. 125, 
upon the ground that lie had been a loser to that extent by reason of the first 
purchaser’s default , and the answer to that suit by the mortgagee was, that he 
had purchased without the permission of the Court, and that his purchase was 
consequently void 

Of course this was no defence, llis pin chase would only be void at the ojition 
of the mortgagor If the mortgagee chose to bid without permission, and 
made a bad bargain, he could not, of course, take advantage of his own wrong 
to throw his purchase [760] up. His purchase could only be avoided at the 
instance of the mortgagor, or of somebody who was interested in setting it aside. 

Another case [Rukhinee Bullubh v. Brojonath Sircar) to which we were 
referred, and which is applicable here, io reported in I. L. R., 5 Cal., 308. 
That was a suit brought by a mortgagor to set aside a purchase made by a 
mortgagee without permission of the Court, when Act X of 1877 was in force ; 
and consequently before the clause, which I have just read, formed part of 
s. 294, and the Court held that it was competent to the plaintiff to set the 
purchase aside. 

At that time a regular suit was the only remedy which the mortgagee (?) could 
take ; but jiow he has a further remedy. He can, if he chooses, by a summary 
application, not only have the sale set aside, but he may also recover the costs 
of the application, and any deficiency in the price which may happen on the 
re-sale, and all expenses attending it. 

But in this case the plaintiff is m a much worse position. He has not 
only not obtained the permission of the Court, but he has applied to the Court 
and his application has been refused, and then knowing that his own bidding 
would not be accepted, and that the Court would not confirm any purchase 
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which h© might mako, he gets a benamidar to buy for hinif and is guilty of an 
abuse of the process of the Court , and now he asks as against the mortgagor 
that his sale should be enforced. It is clear that the Court below was quite 
right in dismissing his suit 

The appeal must be dismissed with costs. 

Appeal dismissed, 

NOTES. 

[This case was followed in (1909) 32 Mad , 242 See also (1900) 5 C W N., 266 (267) I 
(1901) 23 All , 478 (480) as regards maintainability of separate suit ; (1894) 21 Cal., 554, 
(660) which was a case under the Bengal Tenancy Act. 3 


[76i] APPELLATE CIVIL 

The 6th May, 1884 
Present • 

Mr Justice Wilson and Mr Justice Tottenham 

Sorbojit Roy and oth’ers Defendants 

rerws 

Gonesh Prosad Missei and others Plaintiffs. ’ 

Jurisdiction of the High Court over Sonihal Perqunnahs — Act XXXVII of 
1856, s. — Civil Procedure Code, Act XIV of 1882, ss 1 and S — 
Notifications in Gazette 

An appeal lies to the High Court from the Sonthal Pcrgunnahs in all civil suits in which 
the matter in dispute is over Ra 1,000 in value. 

The plaintiffs, the sons and nephews of one Chuni Lai Misser, brought a suit 
in the Court of the Sub-Judge of Deoghur in the Sonthal Pergunnahs for a 
declaration of their rights in respect of certain immoveable properties of the 
estimated value of Rs. 1,000, which had been attached and sold in execution 
of a decree obtained by the present defendants against Chuni Lai Misser, and 
had been purchased at the auction sale by the defendants 

The Court of First Instance found that only the right, title and interest of 
Chuni Lai had passed to the defendants under their decree, and therefore gave 
the plaintiffs a decree declaring their right to the property claimed exclusive ot 
the interest of Chuni Lai therein. 

* Appeal from Appellate Decree, No. 806 of 1983, against the decree of W. Oldham, Esq., 
Deputy Commissioner of the Sonthal Pergunnahs, dated 12th January 1883, modifying the 
decree of S. S. Jones, Esq., Suliordinate Judge, of Deoghur, dated 10th of August 1862. 
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The defendants (the auction purchasers) appealed to the Deputy Commis- 
sioner valuing their appeal at Rs. 825. The Deputy Commissioner affirmed 
the decree of the lower Court. 

The defendants appealed to the High Court, and at the hearing the 
respondents’ (plaintiffs’) pleader objected — (1) that there was no provision for 
an appeal from the Sonthal Pergunnahs to the High Court , (2) that even if 
there was, the value of the present appeal (Rs. 825) was too low to allow the 
High Court to entertain it. 

Baboo Kalli Kissen Sen for the Appellants 

Baboo Han Mohun ChncJcerhutiij for the Respondents. 

The Judgment of the Court (Wilson and Tottenham, JJ.) upon the 
preliminary points was as follows — 

[762] Wilson, J. (Tottenham, J., concurring ). — A preliminary objection 
has been argued before us in this case, viz., whether this appeal will lie. 

The suit was brought in the proper Court within the Sonthal Pergunnahs 
in respect of property exceeding Rs 1,000 in value. It was brought on 
appeal before the Deputy Commissioner, and he states that the appeal is under 
Rs 1,000 in value. The objection has been put in two ways First, it is said 
that there is now no provision for an appeal from the Sonthal Pergun- 
nahs to this Court, even in cases above Rs 1,000 in value We think that 
argument is not well founded. The matter depends upon several enactments 
which must be noticed. The root of the special legislation is Act XXXVII of 
1855. That Act s&yB, first, in s 1, with regard to the districts now known as the 
scheduled districts, that they are removed from the operation of the general 
regulations of the Bengal Code, and of the laws passed by the Govern or- General 
o( India in Council, “ except so far as is hereinafter provided. ” It says 
further “ No law which shall hereafter be passed by the Governor General of 
India in Council shall be deemed to extend to any part of the said districts 
unless the same shall be specially named therein. ” Then it goes on to provide 
for special officers to administer civil justice in most cases, and wliose 
decisions were to be final in cases not exceeding Rs. 1,000. But it provided in 
8. 2 “ that all civil suits in wdiich the matter in dispute shall exceed the value 
of Rs. 1,000 shall be tried and determined according to the general laws and 
regulations in the same manner as if this Act had not been passed.” It there- 
fore reserved suits of the value of Rs. 1,000 and upw^ards to be dealt with as 
they would have been before the passing of this Act under the ordinary laws. 
In effect such suits were at present left to be determined by the old tribunals, 
though a change w^as afterwards made , after that the Procedure Code, Act 
VIII of 1859, was passed. That Act was not by its own force put into opera- 
tion in the scheduled di8trict.s. Section 385 says “ This Act shall not take 
effect in any part of the territories not subject to the general regulations of Bengal, 
Madras and Bombay, until the same shall be extended thereto by the Govemor- 
[763]General of India in Council, or by the local Government to which such 
territory is subordinate and notified in the Gazette.” That section, therefore, 
gave the Jocal Government power to extend the Act to the scheduled districts 
by notification in the Gazette Accordingly, on the 19th of August 1867, a 
notification appeared in the Calcutta Gazette by which Act VIII of 1859 with 
a subsequent amending Act were extended to the Sonthal Pergupnahs. There 
were in the notification certain modifications and qualifications which it is un- 
necessary now to notice. Between the date of that notification in 1867 and 
the passing of the next Procedure Code in 1877, it was repeatedly held that Act 
VIII of 1859 was in force in the Sonthal Pergunnahs, and under it, appeals to 
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this Court were from time to time entertained. The cases on the point are 
numerous, and it is unnecessary to refer to them in detail. 

Then came the Code of 1877 (Act X), and chat Act said in s. 1, after 
giving the short title and the commencement of the Act, that “ this section and 
R. 3 extend to the whole of British India. The other sections extend to the 
whole of British India except the scheduled districts.” Then in s. 3 it said, 
“ the enactments specified in the first schedule hereto annexed are hereby 
repealed and amongst the Acts repealed is Act VITI of 1859. Therefore Act 
VIII of 1859 can no longer apply in the Bonthal Pergunnahs or elsewhere, 
because the repeal extended to the whole of British India And the Code of 
1877 does not, by its own proper force, appl> m the sclieduled districts, because 
it is only s. 1 and s. 3 that apply to the whole of British India. But s. 3 
contains a further clause, “but wlien in any Act, legulation or notification, 
passed or issued prior to the day on which tliis Code comes into lorce, reference 
IS made ito Act VIII of 1859, Act XXIII of 1861, or the Gode of^Givil 
Procedure, or to any other Act hereby repealed, such reference shall, so far as 
may be practicable, be read as applying to this Code, or the corresponding part 
thereof ” It appears to us that the effect of that is, that we should take the 
notification of 1867, strike out of it the words “ Act VIII of 1859,” and read 
into it in their place “ Act X of 1877 ” subject to the qualifications contained 
in the notification itself. 


Then followed the present Code of 1882, which contains provisions similar 
to .those in the Code of 1877. It has a similar [ 764 ] s 1 and a similar s. 3 
It repeals the Code of 1877 with respect to the whole of British India including 
the scheduled districts, and it contains a similar provision that the Act itself, 
the Code of 1882, is to be taken as substituted in the place of Act VIII of 1859 
and Act X of 1877, in any Act, regulation or notification ^ 

We must, therefore, again go back to the notification of 1867, strike out 
of it what the Act of 1877 had inserted, and insert in its place the Act of >1882. 

The efifect is that the Act of 1882 is now in force m the Bonthiil 
Pergunnahs subject to tlie qualification contained in the notification. 


Then there remains a second question Jt is said that even supposing that 
an appeal lies under the present law from the Sonthal Pergunnahs, still the 
value of this appeal is too low to allow this Court to entertain it We think 
that is not a correct construction of the law. The question depends upon s. 2 
of Act XXXVII of 1855. That section says; “All cimI suits in which the 
matter in dispute shall exceed the value of Es. 1,000 shall he tried and determin- 
ed according to the general laws and regulations.” Bv that section the 
question is made to depend on the value of the suit, not on the value of the 
appeal. Inasmuch as the suit in this case is overEs. 1,000 in value, although 
the value of the appeal is less, there is an appeal. 


[The learned Judge then proceeded to give 
dismissed the appeal with costs.l 


a decision on the merits, and 
Appeal dismissed. 


NOTES 

^[.See the remarks upon this case in (IHOO) IR Cal., I'i-T (IjR) ] 
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[ 10 Cal. 764 ] 

APPELLATE CIVIL. 

Tke 20th May, 1884. 

Present : 

Mr. Justice Tottenham and Mr. Justice Norris. 

Behary Loll Doss and others Defendants 

versus 

Te.i Narain Plaintiff.’ 

Bond, Suit on a — Penalfif — Liquidated damaqes — Evidence — Oral evidence 
when admissible to ^how intention of parties to treat a clause in a hondaspenaL 

Where ii document contains covenants for the pcrforniance of several things, and then 
one large sum is stated to bo payable in the event of a breach, such sum must be considered 
a penalty ; but when it is agreed [765] that if a party do or refrain from doing an> particular 
thing, a certain sum shall be paid by him, then the sum stated may be treated as liquidated 
damages. 

A bond for Rs 20,000, which provided for payment of interest at the rate of Re. 1-4 per 
cent, per month, contained the following clause “ We heieby promise and give in writing 
that we shall pay ^ear bv year a sum of Rs 3,000 on account of the interest . . And in 
case of our failing to pay year b\ year the said sum of Rs. 3,000, the same shall be considered 
as principal and thereon interest shall run also at the rate of Re. 1-4 percent per month.” 

And in a suit on such bond the defendants sought to adduce evidence to show that after 
th(^ execution of the bond the plaintiff stated that the clause was intended to operate as a 
penal clause, and that the conditions therein would not be enforced 

Held, that the clause yvas not penal, but in the nature of an agreement to pay liquidated 
damages, and that the plaintiff was entitled to a decree for the amount due in the bond with 
interest as agreed upon 

Held, also, that the evidence tendered was not admissible 

Bah m Lakshvinn V (lovindn Kanjx^l L R , 4 Bom , 594) and Hem Chimdei Sooi v Kally 
Churn Dass (I.L R , 9 Cal , 52B) approved and distinguished 

The plaintiff brought this suit to recover tlie sum of Rs. 20,000 with interest 
due on a bond, da.ted the SOtJi June 1874 

The bond provided for the payment of interest at the rate of Re. 1-4 per 
cent, per month, or Rs. 3,000 per year, year by year, the principal to be repaid 
in the month of Bhadro 1285 (August — September 1878) , that in case of their 
failing to pay the said sum of Rs 3,000 year by year the same was to be 
considered as principal, and interest was to mn thereon at the same rate of 
Re. 1-4 per cent, per month , and that in the event of the yearly interest not 
being paid when due, the plaintiff’ was to be at liberty to recover the same by 
suit. The^ bond further mortgaged a 2-aiina share in a certain taluq by way 
of security for the repayment of the loan, and contained clauses providing for 
the non-alienation of the taluq, etc., until the ijlaintifiF should be repaid. 

The defendants pleaded that the agreement to pay Rs. 3,000, Vear by year, 
and in the event of non-payment thereoLthat Ithe same should be treated as 

• App^l from Original Decree No 202 of 1882, against the decree of,Moulvie Hafiz Abdool 
Karim, KhanBahadoor. First Subordinate Judge of Bbaugulpore, dated the 31st of May 1883, 
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principal and interest paid thereon, was in the nature of a penalty and could 
not be enforced, and they also set up a contem])oraneous oral agreement by 
which the plaintiff undertook that this clause should not be enforced. 

[766] They also contended that, inasmuch as the plaintiff was at liberty 
to recover the amount of interest due each year by suit, he was not entitled to 
compound interest thereon, and that as the rate of interest was exorbitant, he 
should only be allowed the Court rate of 6 per cent, on the principal from the 
date on which it became due and repayable. 

They further pleaded a payment of Rs. 10,000 in respect of the principal 
due on the bond for which the plaintiff had made no allowance 

The lower Court gave the plaintiff a decree, holding that the agreement 
was not a penal one, and that the defendants could not bo allowed to give evi- 
dence of the oral agreement for the puipose of varying tlie terms of the bond 
under s. 92 of the Indian Evidence Act The Court also found that the pay- 
ment alleged by the defendants had not been made in inspect of this debt, but 
in respect of a totally different bond debt , and, holding that the plaintiff was 
entitled to the compound interest claimed, gave Inm a decree foi a smaller 
amount than he claimed, on the ground that the compound interest had not 
been calculated in the proper manner 

Against that decree the defendants now appealed to the High Court. 

Mr. li. E Twidale for tiie Appellant 

Baboo Makes h Chunder Chotvdhn/oiind Baboo Jucjgut Chiuider Banerjee 
for the Respondent. 

The Judgment of the High Court (Tottenham and Nouiiis, JJ ) was 
delivered by 

Tottenham, J.— This is an ajipeal from a decision of the Subordiniite 
Judge of Bhaugulpore. Two points have been laised by the learned pleader 
for the appellant in support of the appeal The first point is that, upon a true 
construction of the bond, the clause stipulating for the payment of interest at 
15 per cent, per annum upon unpaid interest should have been construed as a 
penalty clause and not as a clause entitling the plaintiff to such interest as 
liquidated damages The words of the bond are as follows — In case of our 
failing to pay year by year the said sum of Rs. 3,000 the same shall be con- 
sidered as principal, and thereon interest shall run [767] also at the rate 
of Re. 1-4 per cent, pei month.” No doubt at times some difficulty aiises in 
deciding whether the sum named in a contract to be paid upon a breach is a 
penalty or liquidated damages. But we do not think there is any diffi- 
culty in this case. The law upon the construction of contracts in this res- 
pect IS thus laid down in Chitty on Contracts, 7th edition, p. 782 “ It 

has been said to be very difficult to lay down any general principle in cases 
of this kind, but still there is one which may be safely stated, viz , that whore 
articles contain covenants for the peilormance of several things, and then one 
large sum is stated at the end to be paid upon breach of performance, that 
must be considered as a penalty , but where it is agreed that if a party do (or 
as in this case refrain from doing) such a particular thing, such a sum shall be 
paid by him then the sum stated may be treated as liquidated damages ” The 
rule is stated in the words used by Heath, J , in Asttey v Weldon (2 B and P., 
346); and thaA case was said by Tindal, C. J., in Kemble v. Farren (6 Bing , 141) 
“ to be decided on a clear and intelligible principle ” , and in Sparrow v Pans 
(7 H. and N., 594), Bramwell, B.. in giving the judgment of the Court of 
Exchequer, says . “ It is a sum payable in one event, it is not a sum to secure 

the performance of several matters , this is the distinction upon which the 
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qntistion turns, the names the pai’ties gi^o, the money, penalty or liquida^ied 
damages are imiuaterial.” In this ease the payment to be made depends 
upon the happening of one event only, viz*, the non-payment of Rs. 3»000^a& 
interest at the end of the current year in which such interest should have been 
paid. We are, therefore, of opinion that Mr. Tividale's first point fails. 

The second point urged was that the Subordinate Judge was wrong in 
refusing to receive parol evidence tendered by the defendants to. show that 
after the execution of the bond the plaintiff stated that the clause in question 
was intended to operate as a penalty clause, and that the conditions therein 
contained would not be enforced. In support of this contention we were 
referred to two cases, viz , Baksn Lakshman v Govinda Kanji (T.L.R,, 4 Bom., 
594), and Hem Chunder Soor v. Rally Chum Das (I. L. R., 9 Cal., 528). If we 
may say so, we CTBS]' entirely concur in those decisions ; indeed, the luminous 
and able judgment of Melvill, J., in the Bombay case cannot but commend 
itselT to the mind of every lawyer. But we are of opinion that the principle 
upon which those cases were decided is not applicable to the present case. 
But suppose it is, ought it to be applied in this case ? We think not. MelvILL, 
J,, in Baksii Lakshman v Govinda' Kanji says “The rule, which on a con- 
sideration of the whole matter, appears to me most consonant, both to the statute 
law and to equity and justice, is this, namely, that a party, whether plaintiff 
or defendant, who sets up a contemporaneous oral agreement, as showing that 
an apparent sale was really a mortgage, shall not be permitTted to start his case 
by offering direct parol evidence of such oral agreement , but il it appear 
clearly and unmistakeably from the conduct of the parties that the ti'iansaotion 
has been treated by them as a mortgage, the Court will give effect to it as a 
mortgage and not as a sale , and, thereupon, if it be necessary to ascertain 
what were the terms of the mortgage, the Court will, for that purpose, allow 
pai\)r evidence to be given of the original oral agreement ” Now, if we apply 
this rule, it is impossible to say that it appears clearly and unmistakeably from 
the conduct of the parties that tlie clause in question has been treated as a 
penalty clause, “ the Court, therefore, will not give effect to it as a penalty 
clause,” and will not, therefore, admit parol evidence of an alleged oral agreement 
that it was to be treated as such Mr. Twidah* urged that the fact of the 
plaintiff’s abstaining from suing for the interest of each year as it became due 
was evidence of the intention of the parties to treat the clause as a penalty 
clause. We are unable to agiee with him , if it is evidence of anything, we 
think it is evidence of a contrary intention. In our judgment the second jioint 
fails, and we think this appeal must be dismissed with costs. 

Appeal disrmH^ed. 


NOTES. 

[ ■' Compuiinil jiiterpst is iii itsplf perfectly legal, but compound interest at a rate exceed- 
ing- the rate of interest) on the principal moneys, being in excess of and outside the ordinary 
and usual stipulation, nui} well be regarded as in the nature of a penalty , ” (1906) 34 Cal , 
150 (158) , aee also (1886) 13 Cal., 164 (169) On the point as to oral evidence, see (1901) P. B , 
72i^“(1901) PT L R , 114 ] 


682 ' 



SBCV. OB? STATE &C. v. SHAM BAHADOOB &c. llS84j I.Lfe M 6aL 7^^ 
[7603' APPELLATE CIVIL. 

The 9th May, 1884, 

Presb:nt . . 

Mr. Justice Mitter and Mr. Justice Norris. 


Secretary of State for India in Council Appellant 

verms 

Sham Bahadoor and anothei Bespondents. ’ 


L(Mid Acquisition Act (X of 187 O), ss. 27, 28, SO, S 5— Construe turn — Appeal 
from decision of Judge and Assessors, Right of — Gollcctum charges, 
Amount of, to be deducted in cases of ni>)ki(/rran Lease. 

In A c-aae under the Land Acquisition Act, if theio be a difference of opinion between the 
Judge and the Assessors, or an.v of them, upon a question of law or practice or usage having 
the force of law, but ultimately they agree upon the amount of compens.ition, s. ‘28 must be 
taken to applj , and no appeal will lie against the decision of the Court with reference to the 
point upon which the Court and the Assessors differed 

- . If, however, in addition to differing upon any question of law, &c , they ultiniatoly 
differ also as to the amount of coinponsation to be awarded, s ‘28 does not apply, but under 
H. 35i coupled with s 30, in such a case an appeal will lie, and in such appeal all questions 
decided by the lower Court, whether the opinion of the Assessors coincided with that of the 
Judge or not upon these questions, are open to ihe parties in the Appellate Court. 

When in a land acquisition case it was shown that the land to be acquired was subject 
to a mokurrari lease in favour of the Govcinmciit, and the Couit in estimating the cotn- 
pcusation had deducted 5 per cent fiom the rout on account of collection chaigos . Jleld, 
that such dcductiou was excessive, and that, having regaid to the fact that the amount was 
Bs. 85-4-0, and was collected only once in a \car, 4 annas was all that should have been 
deducted. 

This was an appeal against a decision passed under s. 35 of the Land 
Acquisition Act of 1870.* 

The land sought to be acquired by the Government measured 13 bighas 
and odd eottalis situated in Bankipore, pergunnali Azimahad, and the amount 
of compensation tendered was Rs. 1,321-6, besides the additional compensation 
payable imder s. 42. 

The Deputy Collector, who made the reference to the District Judge, was 
of opinion that the whole of the land in question was covered by a mokurrari 
lease granted by the predecessor in title of the claimants on the 1st January 
1808 in favour of tlie Government, when, as the claimants contended, only 
7 bighas of the [770] land was subject to that lease, and that the residue was 
not aflected by it. 

Upon the basis of that lease the Collector calculated that, as the annual 
rent was Rs. 85-4-0, and as deductions on account of the Governmeift revenue 
and collection charges should be made, the actual amount enjoyed by the 
proprietors was Ss. 66-1-1 1/5. And allowing twenty years’ purchase for that 
actual profit, tendered the sum of Rs. 1,321-6-0. The collection charges were 
estima-ted by him at 10 iier cent. ^ 

* Appear from Ongiiidl Decree No 820 of 1882, dgairist the decree of II Bovendge, 
Baq'-, J\iag6 of Patn», dated' 25th of September 1882. 
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The District Judge and the Assessors differed in the amount of com- 
pensation which they considered should be awarded. The latter were of 
opinion that the whole of the land was covered by the lease, and awarded com- 
pensation calculating the profits of the land m question upon the basis of the 
mokurrari rent ; whereas the former was of opinion that only 9 bighas were 
affected by the lease, and accordingly awarded compensation upon the ba.8is 
of the mokurrari rent as regards those 9 bighas and as regards the remaining 
4 bighas odd cottahs upon the amount of rent which, according to the evidence, 
the claimants would be entitled to realize if the land was let at a reasonable 
rent. Upon that basis, after allowing for collection charges at 5 per cent, and 
estimating the value at twenty-three years’ purchase, he awarded Rs. 5,129 as 
compensation, together witli the usual 15 per cent, additional and costs. 

Both parties being dissatisfied with tiiis decision appealed to the High 
Court. 

Baboo Arinoda Pershad Banerjee (senior Government Pleaderj for the 
Appellant. 

Munshi Mahomed Yitsuf and Baboo Saliqnim Singh for the Respondents. 

The mam question between the parties was, whether the whole of the 
land in question was covered by the mokurrari lease above referred to or not, 
and if not, how much was unaffected by it , but there was a further question 
raised, viz., whether eithei party had a right of appeal to the High Court at all 
under the provisions of the Land Acquisition Act 

[771] Upon this latter question the Judgment of the High Court (MiTTEB 
and Norris, JJ ) was as follows — 

Mitter, J. — This is an appeal against a decision passed under &. 35 of the 
Land Acquisition Act of 1870. The Assossois disagreed with the Judge 
as to the amount of compensation to be allowed The District Judge has 
allowed Rs. 5,129, wliereas the Assessois weie ol opinion that the claimants, 
the respondents before us m this case, weie entitled to a sum considerably less 
than this. This difference of opinion between the Assessois and the District 
Judge has arisen m the following way The land, which is sought to be taken 
for public purposes on bclialf of Government under the Act m question, accord- 
ing to the Deputy Collector, who made the refeience to the District Judge, 
measures 13 bighas odd cottahs. The Deputy Collectoi was of opinion that the 
whole of this land is covered by a mokurrari lease granted by tlie predecessors 
in title of the claimants on the 1st January 1808 m favoui of Government. 
On the other hand, the claimants contended that out of the aforesaid ^nds only 
7 bighas are covered by the said lease, and the residue, viz., 6 b!ghas odd 
cottahs, were nut covered by the lease The Assessors being of opinion that the 
whole of the land was covered by the lease awarded compensation calculating 
the profits of the land m question upon the basis of the mokurrari rent, 
whereas the District Judge calculated the compensation receivable by the 
claimants, as regards 9 bighas, upon the basis of the mokurrari rent, and as 
♦regards the remaining 4 bighas odd cottahs upon the amount of rent which, accord- 
ing to the ^evidence, the claimants would be entitled to realize if the said lands 
were let at a reasonable rent. Therefore, one of the questions which we have 
to decide, and which is also, it seems to us, the mam question upon the merits, 
is whether the whole of the 13 bighas odd cottahs is covered by the mokurrari 
lease mentioned above, or only a portion of it , but a preliminary question as to 
whether or not in this caap there is a right of appeal was discussed in the 
course of the at gu II lent That question arises in tlie following Way : Under 
s. 27 of the Land Acquisition Act of 1870 the Assessors are to record their 
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opinion upon the whole case ; then s. 28 says ■ “In case of a difference of 
opinion between [772] the Judge and tlie Assessors, or any of them, upon a 
question of law or practice or usage having the force of law, the opinion of the 
Judge shall prevail, and there shall be no appeal therefrom.” Section 39 is to 
the effect that, “ in case of difference of opinion between the Judge and both of 
the Assessors as to the amount of compensation, the decision of the Judge 
shall prevail, subject to the appeal allowed under s 35” Then s 35 says: 
“ If the Judge differs from both the Assessors as to the amount of compensa- 
tion, he shall pronounce his decision, and the Collector or the person interested 
(as the case may be) may appeal therefrom to the Court of the District Judge, 
unless the Judge, whose decision is appealed from, is tlie District Judge, or unless 
the amount which the Judge proposes to award exceeds Ks 5,000, in either of 
which cases the appeal shall he to the High Court ” We entertained some 
doubt whether, having regard to the provisions of s 28, there was any light of 
appeal to either party in this case. It may be mentioned here that both the 
claimants and the (Government being dissatisfied with the aw^ard in the lower 
Court have preferred appeals No doubt at first sight it seems that if the 
difference be on a question of law, s. 28 prohibits an appeal , it says that in 
that case the opinion of the Judge shall prevail, and there shall be no appeal 
therefrom. But then again s. 30 says . “ That in case of difference of opinion 
between the Judge and both the Assessors as to the amount of compensation, 
tjie decision of the Judge shall prevail, subject to the appeal allowed under 
s. 35.” Section 35 also lays dowm without any restriction that an appeal will 
lie if there is a difference of opinion betw^een the Judge and both the Assessors 
as to the amount of compensation In this case there was a diffeience of 
opinion between the Judge and both the Assessors as to the amount of com- 
pensation , and, therefore, it \ve give effect to s 35 we must come to the 
conclusion that there is an appeal On the other hand, s 28 provides tlw.t 
no appeal shall lie in any case m wdiich there is a difference of opinion 
on a question of law between the Judge and the Assessors We liave 
to construe these sections in a w^ay in which they rnav be reconciled with 
one another , we must construe them in some way in [773] which all 
these sections may have full effect given to them , and that can be 
done by putting this construction upon s. 28, viz , that if there be 
a difference of opinion between the Judge and the Assessors, or any of them, upon 
a question of law or piactice or usage having the foice of law, but ultimately 
they agree as to the amount of compensation, no appeal will he against the 
decision of the Court vith reference to the point upon which they differed , but 
if, on the^ther hand, they ultimately differed as to the amount of compensa- 
tion, an appeal will lie under s. 35, and in that appeal all questions decided by 
the lower Court, whether the opinion of the Assessors coincided with that of 
the Judge upon these questions or not, would be open to the parties in the 
Appellate Court. For instance, there might be a difference of opinion between 
the Judge and the Assessors on a question of law, but ultimately they might 
agree as to the amount of compensation , there s. 28 would have full operation, 
and no appeal would he allowed , but if this difference of opinion on a ques- 
tion of law ultimately results in a difference of opinion as to the amount of 
compensation to be awarded, s. 35, coupled with s. 30, would allow the aggriev- 
ed party a right of appeal. We think that this is a reasonable construction 
of the sections cited above. Putting that construction we think that botii the 
Government and the claimants are entitled to appeal against the decision of 
the lower Court. As regards the merits of these two appeals we find that the 
claimants do 'not question the rate of valuation adopted by the Judge, which 
is twenty-three years' purchase , we may, therefore, dismiss that point from 
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our . consideration. The iclaim ants in their appeal . urged that :tbe lower 'Court 
as in terror in allowing collection charges at the rate of 6 per (oent. ilt seems 
ito'^UB that, so far as the collection of the mokurrari rent is concerned, ithis 
deduction of 6 per cent, for^collection charges appears 'to be too hi^h. 'We 
disagree, therefore, with the Judge upon this point. At the^same ^time we are 
iOf opinion that some charge, no doubt, would be incurred aft oollectiug the 
mokurrari rent, and will hereafter consider as to what deduction should be 
made for collection charges. 

[His Lordship then proceeded to deal with the facts of^the case and with 'the 
construction to be put upon the mokurrari lease, and ^[7743 after coming to the 
conclusion that the view taken by the Assessors was the correct one, proceeded.] 
In this view, although with some hesitation, my brother Norris concurs. 'Having 
disposed of this point, we have now to determine the amount of compensation to 
which the claimants are entitled. We have now come to the conclusion that the 
whole of the land, which the Government now seek to take for public purposes,iis 
covered by the mokurrari lease, and, therefore, we have the fact established 
that Es. 85-4 is the amount of rent which the claimants derive from the'Govern- 
ment annually. Having regard to the fact that this amount is collected once a 
year, we think that annas 4 would be a sufficient deduction to make for collec- 
tion charges, and we, therefore, come to the conclusion that the claimants receive 
Es. 85 nett from Government. We do not make any deduction on account of 
Government revenue. The claimants will have in future to pay the whole of 
the Government revenue of the mehal, and will not be entitled to any deduction 
on that account, as we capitalise also the Government revenue payable by the 
claimants in respect of the lands nowtaken. The District Judge is of opinion 
that twenty-three years’ purchase is quite sufficient compensation, and there 
‘being 'no appeal upon that point we must take that figure. Then we have the 
vi-lue of 'the land at twenty-three years* purchase Bs. 1,955, to which shall be 
added 15 per cent., or Es 293-4, the whole making Es 2,248-4. We accord- 
ingly award the said amount of compensation to the claimants. As we find 
that the amount tendered by Government was Es 1,381-6. and as we award 
Es, 2,248-4, under s. 33 of the Land Acquisition Act of 1870, we thiilk that 
the Government must bear the'costs of the lower Court as well as of this Court 

NorriSi J.--1 am not, as at present advised, quite certain that there is a 
right of appeal in this case. Upon all other points I fully agree with the 
judgment of my learned brother. 


Appeal alloned and decree varied. 



QUBE^•£MPB£SS V. UZEBB [1884] I.L.B. 10 Cal. 773 
[778] APPELLATE CRIMINAL. 

The 15th May, 1H84. 

Pbbsent . 

Mifi. Justice McDonell and Mr. Justice Field. 

Queen -Empress 
versm 
Uzeer. ‘ 

Confession — Inducement to confess — Criminal Procedure Code, Act X of 1882, 
s. 163— Evidence Act — Act I of 1872, s. 24, 

A I>eputy Magistrate, before taking down a statement from a person bi ought before him 
by the Police, noted on the paper on which he was about to take down the statement, the 
following words which, after excluding the Police Officers from his presence, ho had verbally 
addressed to the accused • “ After excluding from my presence the Police Officers who brought 
him, I warned the accused that what ho would say would go as evidence against him , so he 
had better tell the truth ” — Held, that the use of such language was calculated to hold out an 
inducement to the prisoner to confess, and that such a confession was therefore inadmissible 
in evidence against him. 

In this case one Uzeer was charged with murder. It appeared that when 
brought before the Deputy Magistrate by the Police, the accused made a state- 
ment to the following effect, viz , that owing to a refusal on the part of his 
wife to get him a light, he had dragged her by her hair into an inner room and 
slapped her, and that on his getting a light and seeing that his wife w^as 
insensible, he, in his fright, cut her throat with a dao, and told the neighbonrs 
that she had committed suicide. This statement was prefaced with the 
following note by the Deputy Magistrate . “ After excluding from my presence 
the Police Officers who brought him, T warned the accused that what he would 
say would go as evidence against hiiii , so he had better tell the truth.'’ 

The accused was^ subsequently committed to the Sessions Court on two 
charges • (a) murder, s. 302 of the Penal Code , (b) culpable homicide, s. 304 of 
the Penal Code. The Judge differed from the assessors , and mainly relying 
upon the confession, found the accused guilty under s. 302 , but sentenced him 
to transportation foi life, as it liad not been established that the accused 
had any intention at the time to cause death , although he knew that he was 
likely to cause death. 

[778] The prisoner appealed to the High Court. No one appeared on 
the appeal. 

The Judgment of the High Court (McDonell and Field, JJ.) was 
delivered by 

Fieldi J. — The appellant in this case, Sheikh Uzeer, has been convicted 
of the murder of his wife, and has been sentenced under s. 302, Indian Penal * 
Code, to transportation for life. 

We have read the proceedings of the Sessions Judge, and we are of opinion 
that the conviction cannot be supported. The prisoner and his wife w^ere 
sleeping alone in their homestead on the night of the occurrence , the woman's 
throat was cut, and she died from the injury thus inflicted, and the consequent 

* Criminal Appeal No. 198 of 1884, against the order of H. Muspratt, JJsq., SesKions 
Judge of Sylhet, dated February 8th, 1884. 
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loss of blood. The theory of the prosecution is that the prisoner cut his wife’s 
throat. The medical evidence does not support this theory. On the contrary, 
the native doctor considered that the wound might have been self-inflicted. 
It may be said that the opinion of a native doctor on a question of this kind 
is not of very great value, but this is the medical evidence whatever it may be 
worth. There is no testimony of a medical expert to support the theory of the 
prosecution that the wound was inflicted by the prisoner, and the only medical 
evidence on the record is against that theory, and in favour of the statement 
made by the accused on more than one occasion. The Sessions Judge 
permitted the witness Sarai Bibee to say that the accused said to the 
* darogah that his wife refused to give him water when he wanted to go 
out and ease himself, so he struck her once and she fell insensible, and 
then he cut her throat. This evidence being inadmissible, the Sessions 
Judge should not have recorded it. The conviction is mainly based upon 
a confession alleged to have been made by the accused to the Deputy 
Magistrate. This confession is prefaced wdth the following note . “ After 
excluding from my presence the Police Ofliceis who brought him, I w^arned the 
accused that what ho would say would go as evidence against him , so he had 
better tell the truth.” A Magistrate of the first class ought to know that to 
tell a prisoner that he had better tell the truth is a violation of the provisions 
of the law {See s 163 of the Code of Criminal Procedure ) The use 
of this language has been repeatedly decided to render a confession 
[777] inadmissible, and we think that in consequence of this inducement 
having been held out to the prisoner, the confession in the present case must 
be rejected. We may observe that it is no part of the duty of a Magistrate to 
tell an accused person that anything he may say will go as evidence against 
him. Putting aside the inadmissible confession and the evidence of a further 
confession made to the Police, there remains no legal evidence upon which the 
prisoner can be convicted. We therefore set aside the conviction and direct 
that the appellant be acquitted and released A copy of this judgment should be 
sent to the committing Magistrate 

Appeal allowed 
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PRIVY COTTNOIL 

The 9th February, 1884 
,, Present . 

Lord Fitzgerald. Sir B Peacock, Sir R. P. Collier, 

Sir R. Couch and Sir A. Hobhouse. 

Moung Hmoon Htaw Detendani 

versus 

Mali Hpwah Plain till 

[On appeal from the Court of the Recorder ot Rangoon J 

Act XVII of 1875, s*. 4 — Buddhist law in Hi itish Bunnah — \Viff\s claim 
upon husband for maintenance. 

Bv thu Buddhist hiw of marriage, as administered in the Courts of British Burmah, it 
IS the duty of the husband to provide subsistence for hi-, wife and to furnish her with suitable 
clothes and ornaments If he fails to do so, he is liable to pav debts contracted by 
her for necessaries ; but it appears that ihis law would not be applicable where she has suffi- 
-oient means of her own. No authority has been found for saying that, where the wife has 
maintained herself, she can sue hei husband for uiaintcnancc for the period during which 
she has done so 

A wife, mairied according to Burmese lights and customs, claimed from her husband in 
a Court in British Burmah, a certain sum for her expenses of necessaries and living for a 
past peiiod during which she had maintained h.‘r',elf Held, that this was a question 
“ regarding marriage,” within the moaning of the Barmih Courts Act XVll ol 1875, 4, 

and that, therefore, the Buddhist law” formed the lule of decision The law, as stated above, 
was accoidingly applicable 

Semble, that if this had liecn a case in which, b\ Liu* abiive Act, a Court would have had 
to act according to the rule of justice, equity, and good conscience, there would have 
been no ground foi making the husband [778] liable upon this claim regard being had to 
the Burmese law as to the projiorty of married persons 

Appeal from a decree June 1881) of the Recorder ot Rangoon 

The principal question raised by this appeal was whether, by the Buddhist 
law prevailing in British Burmah, a husband was liable to pay for the main- 
tenance of his wife for a period during which she, having had means of her 
own, had maintained herself. 

The facts are stated m their Lordships’ ludgment 

The plaintiff, alleging herself bo have been married to the defendant 
according to the customs of the Burmese, claimed from him Rs. 10,000 for the 
expenses of her living for five years during which she had maintained herself. 

The defence was a denial of the marriage, and of the right of the plain- 
tiff to any maintenance from the defendant. 

The Recorder found the fact of marriage, and on the question ot the 
liability of a husband, according to the law of Burmese Buddhists, to ijay for 
the subsistence of his wife, expressed his opinion as follows : — 

“ There aie many passages in the Menu Wonanna and iVIenu Thara 
8hwe Myeen Damathats, both recognized as of high authority, which show 
that a husband is bound to maintain his wife, and in the Menu Kvay Dama- 
that, translated by the late Dr. Richardson, which is the Dainathat hitherto 
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most generally used as a guide in questions of Burmese law, probably fr<!7m the 
fact of its being the only one translated into English, in the chapter on the 
different kinds of wives,' paragraph 14, page 14, the liability is clearly indicated. 
There it is laid down in the case of a husband going on a trading trip leaving a 
sufficiency for his wife’s subsistence, that should she marry before the expira- 
tion of eight years he may take away all her property and sell her, and if 
there be debts she must bear them all. But if the husband does not leave 
subsistence for his wife, and shall be absent eight years trading, and she has 
not enough for her necessary food and clothing, and publicly incur debts for 
^her subsistence, when her husband arrives he must pay them, and cannot say 
that they were contracted without his knowledge. Whether ornot only one wife 
is per-[779]missible, according to the older Damathats, on page 93 of Menu 
Kyay Damathat, which at any rate is an old work, in s 46, book III, it gives 
the law when debts are incurred by a head wife, a lesser wife, or the six kinds of 
concubines. When a head wife incurs the debt for necessar:^ expenses even 
without the husband’s knowledge, and the creditor has informed him of it 
during her lifetime and she dies, lie has to pay it with cent per cent interest. If 
it be incurred by a lesser wife he has to pay principal with 50 per cent, interest, 
and if a concubine who had not been purchased or connected by means ol 
money, but who did not eat out of the same dish with him, then he has to 
pay the principal wdth 25 percent, interest. In the Menu Wonanna, page 
112, s. 116, referring to the husband going to a distant country, and expecting 
to remain there, it says he must provide subsistence before he leaves.” 

“ Having found that the plaintiff is the wife of the defendant, although b\ 
mutual consent and for his convenience in trade, she lived in Eangoon whilst 
his residence was at Moulmein, his position is somewhat analogous to that of 
the husband who goes for the purpose of trading into a distant or foreign land, 
an3 is bound to supply his wife with subsistence according to his means and posi- 
tion. I see no reason why, because a woman happens to be a second wife, his 
liability to maintain her should not also attach as in the case of a first wife ” 

The Recorder decreed the claim with costs 

On this appeal— 

Mr. f7. T, Woodroffc appeared for the Appellant. 

The principal arguments for the appellant were that, on the assumption 
that the parties had been married according to Buddhist usage, tw^o broad ques- 
tions remained, on which depended the liabilit\ of the appellant, viz , first, 
whether the marriage had not been dissolved by the husband and wife having 
discontinued to live together for more than three years before the suit, the 
husband having refused to recognize the respondent as his wife, and she 
having expressed her desire to be divorced from him ; secondly, whether, if the 
marriage still subsisted, the wife was entitled to the maintenance claimed, 
under the Buddhist law and [780] customs, which were binding on the parties. 
By Buddhist law the husband and wife might be divorced without any*decree 
or order of Court , see Mee Hneen Gnoang v. Nga Oung and Mee Lee* in which it 
was decidfed that neither a decree of Court, nor a written agreement, witnessed, 
were essential to divorce. Not oijly might divorce take place by mutual 
consent, which consent might be express or implied, see Mee Thet Shay v. Nga 
Isan (Select Decisions, Burmah, p. 3) but also, on certain terms agreed upon as 

•3 Jardme's notes on Buddhist Law, part 3 on Marriage; Appendix B, p. xi. This work 
16 entitled Notes on Buddhist Law by the Judicial Conunissioner, British Burmah. ’ (BaU' 
goon 1862.1 
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to the distribution of the profits of their property, at the will of either of the 
parties. Sparks's Code of British Burmah, chap. 3 ; Shway Ytn v. Mee Thoo 
Gneh (4 Jardine’s notes on Buddhist Law, App. IlIJ. 

Lord Fitzgerald stated the opinion of their Lordships that, there having 
been no issue raised at the hearing as to divorce, this question could not now 
be argued. 

Mr. J. T. Woodroffe continued 

With regard, then, to the second question, viz., the right of the wife to 
maintenance under the circumstances of this case, it was submitted that this 
“ regarded marriage ,” and was, therefore, to be decided according to the law* 
indicated in Act XVII of 1875, s. 4, viz , Buddhist law Marriage did not, of 
itself, independently of its form, and under all systems of law, operate as a 
contract entitling the wife to compel her husband to pay for her maintenance. 
The affirmative of that proposition appeared to have been put forward by one 
of the Judges of the Bombay Supreme Court m Aidaseci Ciirsetjee v. Perozboye 
(6 Moore’s I A., 348), but it was not assented to by this Committee. There 
being then no authority for the general right under eveiy system of law, of a 
wife to maintenance (as to which the observations of the Queen’s Advocate, 
arguendo, in the case cited at p. 379, might be referred to), it followed that the 
wife’s claim in this case could only rest on a liability on her husband’s part 
created upon marriage by Buddhist law 

[781] Marriage among Buddhists in British Burmah was merely a civil 
contract for co-habitation, involving the subordination of the wife to the 
husband, and the mutual performance of conjugal duties , sec the Menu Kyay 
DamathAt, Book XII, s. I , and s. 30' , Menu Tsaya Damatliat, s 59 (Jardine’s 
notes on Buddhist Law, App. A , p. X) , Moung Ko v. Ma Shway Get 
(Sandford’s Eulings on Buddhist Law, p 15) , Wagaru Damathat, part ii, s. 1 
(4 Jardine’s notes on Buddhist Lavr, part III, p. 3) * 

According to the Buddhist law the husband and wife did not become 
united, so as to bo regarded as one person. Nor did either husband or wife 
acquire any interest in the separate property of the other, whether originally 
belonging to such other or acquired by him oi* her, after marriage. Each of 
these kinds of property had their separate names Husband and wife were, 
however, equally entitled to the joint profits of both , in other words, the 
profits arising from the employment hy both of the separate property of either , 
as also were they equally entitled to all property acquired during marriage by 
their skill and industry. Sparks’s Code of British Burmah, chap. 1, s. 14 ; 1 
Jardine’s notes on Buddhist law, part II , Menu Kyay Damathat, chap XII, 
s. 3 (Menu, Eichardson’s translation, 1874, pp. 342, 344) 

The respondent also was at best but a wife of the less degree , a first wife, 
or former wife, to whom the defendant had originally been married on becom- 
ing a married man, being alive, and not divorced As to the position of such 
a wife, see Mah Shway Chon v. Moung Oung Gyec (4 Jardine’s notes on 
Buddhist Law, part 5, p. V). Moreover, the wife had means of her own in 
this case, and carried on a trade, deriving jirofit from thus, employing her 
separate property. Even if the defendant could be held bound t6 maintain 
her, he would still have a defence in this suit on the ground that, by permit- 
ting her to use the joint profits to which he, as well as she, was entitled, he 
had contributed to her maintenance. Buddhist law did, no doubt, provide for 
the punishment of the husband or wife, who, being possessed of sufficient 

^Bichardson’s translation of the DamathAt ; or the laws of Menu translated from the 
Burmese (Rangoon 1874), pp, 336, 347, 348. 
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means, C782] neglected to maintain his, or her, disabled spouse, if the latter 
should be in want Such a rule of law accorded with the legislation in our 
Indian Code of Criminal Procedure in this respect. But the Recorder’s con- 
clusion was not supported by the texts, as they applied only to the wife wholly 
without means of subsistence Reference was made to Menu, Richardson’s 
translation, pp. 82, 84, 93, 94, 139, and 141 , 3 Jardine’s notes on Buddhist 
Law, p. 27. 

The Respondent did not appear. 

On a subsequent day, 9th February 1884, their Lordships’ Judgment was 
delivered bv 

Sir R Couoh. — The appellant was the defendant in an action brought 
by the respondent in the Court of the Recorder of Rangoon in which the res- 
pondent alleged that slie was married in Rangoon to the appellant according to 
Burmese rights and customs, and claimed Rs. 10,000 for her expenses of 
necessaries and living for five years, deducting Rs 1,400, the amount realized 
by the sale of a house given to her by the appellant The appellant denied the 
marriage, and tliat the respondent was entitled to any maintenance The 
Recorder found, as a fact, that she was the wife of the defendant by a validly 
constituted marriago, the Bunne «0 law recognizing a plurality of wives, and 
the plaintiff being what is generally called a lesser wife. Tlieir Lordships are 
of opinion that this was quite m accordance 'with the evidence He then 
considered the question of maintenance, as to which the material facts may 
he taken from the evidence which the plaintiff heiself gave 

They were married in Tagoo 123o (about 1873 A. D.) The defendant is 
a trader m timber and a forester, and has forest leases in Zimmay, the Mine- 
loon-gyee forest. The plaintiff earned on a business of her own at Rangoon. 
At the marriage the defendant gave liei a dower of Rs. 20,000 and they lived 
toother for some time, principally at Rangoon, hut the defendant’s business 
frequently took liim away. He wished her to leside at Rangoon, and requested 
her to live in a respectable style, which she did, entertaining the relatives and 
friends of the defendant, and he not giving her any money towards tlie 
expenses of those entertainments. The plaintiff’ always carried on a business 
[ 788 ] of her own, dealing in mineral od and nee, and accumulated Rs 80,000 
m different kinds of property , and lived, she said, in the same style after 
marrying the defendant as she had done before In the opinion of tho Recorder 
the plaintiff received fiom tlie defendant about Rs. 23,500, but she said she 
had expended all that and large sums of her own m works of merit foi the 
defendant at his request 

Upon the question of maintenance, the Recorder said “ There are many 
passages in the Menu Wonnana and Menu Thara Shwe Mveen Damathilts, both 
recognized as of high authority, which show that a husband is hound to main- 
tain his wife, and in the Menu Kya> DamathAt, translated by the late 
Dr. Richardson, which is the DamathAt hitherto most generally used as a guide 
in questions of Burmese law, probably from the fact of it being the only one 
translated into English, in the chapter on the different kind of wives, paragraph 
14, page J.4, the liability is clearly indicated.” Then after stating what was 
there laid down, he said he was of opinion that the plaintiff’ was entitled to 
maintenance suitable to lier position as second wife, having reference to the 
defendant’s ineans and ability to pay. The judgment, from which it is un- 
necessary to quote more, ended by saying that the plaintiff was not estopped 
from claiming for the period during which she lived at her cost, provided it was 
not barred by the law of limitation, and giving the plaintiff a decree for the 
amount claimed, viz., Rs. 10,000, and costs. 
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Since this judgment was given, Mr* Jardme, the present Judicial Com- 
missioner of British Burmah, has published some valuable notes on Buddhist 
law, with translations of the Wonnana Damathilt, and several others, on 
marriage and divorce, and inheritance and partition, with notes, and cases 
illustrating the Burmese law of marriage and divorce as now administered in 
the British Courts. In coming to an opinion upon this appeal, their 
Lordships have had the advantage of his additional information about Bur- 
mese law. 

For the purposes of marriage, divorce, and inheritance, the property of the 
married persons is considered separate or joint. 

The following is defined as separate pioperty of the husband [784] and 
wife by Major Sparks m his Code, which has been used in the British Courts as 
an authority on Burmese law . — 

(1) What belonged to either before marriage. 

(2) What has been given specially to either since marriage. 

(3) What has come into the possession of either bv inheritance from his 

or her oivn family since marriage 

(4) Clothes, jewels, and ornaments. 

The profits or inteiest arising since marriage from the employment oi invest- 
ment of the separate propertj^ of either husband or wife, as also the property 
acquired during the coverture b\ their mutual skill and industry, are their 
joint property. 

It is the duty of the husband to iirovide subsistence for his wife and to 
furnish her with suitable clothes and ornaments. If he fails to do so, he is 
liable to pay debts contracted bv her for necessaries , but it appears to their 
Lordships that this law would not be applicable where she has sutiicient means 
of her own. They have not found any authority for saying that, where the 
wife has maintained herself, she can sue her husband for maintenance for the 
period during which she has done so 

By the Burmah Courts Act, 187/3, s. 4, it is enacted that where in any 
suit or proceeding it is necessary for an> Court under that Act to decide any 
question regarding succession, inheritance, marriage, or caste, or any religious 
usage or institution, the Buddhist law. in cases where the parties are Bud- 
dhists, shall form the rule of decision, except in so far as such law has, by legis- 
lative enactment, been altered or abolished, or is opposed to any custom 
having the force of law in British Burmah. And in cases not provided tor by 
the former part of the section, or by any other law for the time being m force, 
the Court shall act according to justice, equity, and good conscience. It 
appears to their Lordships that this is a question regarding marriage, and is to 
be decided according to the Buddhist law . but assuming that it is a 
case in which the Court is to act according to justice, equity, and good con- 
science, their Lordships have considered w^hether the decree appealed from can 
be supported on those grounds. The Becorder seems to have taken this view 
of the case, for he says’ “ It seems to me unjust that merely because a wife 
had tacitly lived at her own expense under a particular set of circumstances 
[78JJ she should, as it were, be taken thereby to have contracted Herself out 
of her rights, and be unable to recover them when those circumstances have 
become changed, and that through the fault of the husband.” Their Lordships 
do not agree to this. Having regard to the Burmese law as to the property 
of married persons, they do not see in the facts of this case any ground in 
equity or good conscience for making the defendant liable for maintenance. 
It may be that he requested the plaintiff to live in a respectable manner, but 
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she incurred no additional expenses in consequence. It did not cause any 
change in her style of living, and it is not possible to assign any portion of her 
claim to that request. 

It remains to be noticed that in the reasons for the appeal it is said that 
there had been a divorce according to Buddhist law by the conduct of the 
parties. This was not made a ground of defence in the defendant's written 
statement, and there was no issue upon it. And consequently their Lordships 
intimated to the Counsel for the appellant that they could not allow this 
question to be argued., 

For the reasons above given their Lordships will humbly advise Her 
Majesty to reverse the decree of the Eecorder’s Court, and to order the suit to be 
dismissed with costs in that Court. The costs of the appeal to be paid by 
the respondent. 

Solicitors for the Appellant . Messrs Sanderson d Holland, 

Appeal allowed. 


NOTES. 

[Sef (1893) L B R , (1893-1900), 31, where it was> held that under the Buddhist Law in 
Burma, the wife cannot bring a suit for maintenance where she has independent means of 
subsistence.] 
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PRIVY COUNCIL. 


The 22nd and 23rd Fehiiary, 1884. 

Present 

Lord Blackburn, Sir R. P. Collier, Sir R. Couch, and 
Sir a. Hobhouse. 

Kishnanand PlaintiD 

versus 

Kunwar Partab Narain Singh Defendant. 

[On appeal from the Court of the Judicial Commissioner of OudhJ 


Lnnitation Act XV of 1877, ^ch, 11, art. 109 — Mesne profits — Interest, 

A claim for mesne profits during a period preceding the three >ears next before the filing 
of the plaint 18 barred by Act XV of 1877, sch II, art 109.* An under-propnetor having 

* l^rt. 109 


Description of suit. 


Period of 
limitation 


Time from which period 
begins to run. 


For the profits of immoveable pro- 
perty belonging to the plaintiff which | 
have been wrongfullv received by the 1 
defendant 


Three years 


When the profits are received, or, 
where the plaintiff has been dis- 
possessed by a decree afterwards set 
aside on appeal, when he recovers 
possession.] 


644 



KUNWAR PARTAB NARAIN SINGH [1884] I.L.fi. lO Gal. 78fi 

been dispossessed by a manager of the superior estate, appointed under the Oudh Taluqdars ’ 
Belief Aot, 1870, recovered possession under a decree, and 4 ifterwiirds sued for mesne profits 

C786J Held^ that a person who had not himself received the mesne profits having come 
into possession of the taluq upon its being released from management under the above Act, 
would not be chargeable with sums, which, as it was allbgod, might have been received by 
way of mesne profits, but had not been received in consequence of the manager’s wilful 
default ; there being nothing to show that such taliiqdar could bo charged with anything 
more than was actually received by him There being no rule of law obliging the Court to 
allow interest upon mesne profits, it is a matter for the discretion of the Couit, upon 
consideration of the facts, whether to allow' interest or not 

Appeal from a decree (l5tVi December 1881) of the Judicial Commis- 
sioner of Oudh, affirming a decree (19th Mav 1881) of the Additional Judge 
of the Faizabad Dijjtrict 

In the lifetime of the late Maharaja Man Singli, taluqdar of Mehdaona in 
the Faizabad District, the appellant held possession m sub-settlement right 
hakh puktadari ”) of villages Dewariya and otliers, forming part of the 
taluq. After the death of the Maliaraja, and whilst the taluqdavi estates were 
in charge of a manager appointed by the Chief Commissioner (under powers 
conferred on him by the ‘ Oudh Taluqdars’ Relief Act ” XXIV of 1870), the 
appellant was dispossessed, in January 1871, of his undertenure, for possession 
whereof he sued in the Court of the Settlement Officer then carrying on 
settlement operations in the Faizabad District. Botli the manager, and the 
Maharani Subahao Koer, the Maharaja’s widow, on whose behalf as guardian 
of a minor, then regarded as the probable successoi to the taluqdari estates, 
were being managed, were made defendants. No claim was made for mesne 
profits. A decree in favour of the plaintiff was made by the Settlemeiit OflicBr 
in 1873, and having been reversed hv the Commissioner on ajqieal was, in the 
end, restored by order of Her Majesty in Council, dated 26th June 1879 , the 
plaintiff regaining possession of his holding on 25th September 1879. 

The suit out of whicli this appeal arose was instituted on the 26th July 
1880 by the present appellant against the “ Mehdaona ©state,” to recover 
Rs. 5,764 on account of mesne profits from the date of his dispossession of Jiis 
undertenure, viz., the 20tli January 1871 to the 1st September 1879, when 
he recovered possession. He alleged that as the suit for possession had been 
[787] pending from 22nd May 1873 to 25th September 1879, he was unable to 
sue for mesne profits during that period, and that the cause of action had arisen 
at the latter date. 

The taluqdari estate was, on the 1st October 1880, released from manage- 
ment, and was made over to the respondent, Kunwar Partah Narain Singh, to 
whom the estate had been adjudged by order of Her Majesty in Council, dated 
13th August 1877. At the hearing the manager appointed under Act XXIV of 
1870 did not appear, and on the 2l8t October 1880 this appellant petitioned 
that, as the estate had since the commencement of the suit been released from 
management, the respondent who had succeeded to it should be made defen- 
dant. This was ordered and the present respondent, appearing on summons 
as a defendant, the manager’s name was struck off. Issues were fixed raising 
the question whether the plaintiff’s suit for mesne profits, for the period 
anterior to the three years preceding the date of the institution of this suit, 
was barred by limitation , also as to the amount, and as to the costs of collect- 
ing rents : and whether any part of the realizable assets had not been received 
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by reason of want of ordinary care on the part of the officials managing the 
estate under Act XXIV of 1870 ; and if so, to what amount, and whether, with 
reference to art. 3, s. 4, and ss. 17 and 23 of the above Act, the plaintiff was 
precluded from receiving more than the sum actually realised by the manager. 

On the question of limitation the Judge held as follows . 

“ It appears to me that the law, as it at present stands, provided expressly 
for such cases where the law of limitation worked liardly on the parties, and 
that it was the duty of the plaintiff to have moved the Court to provide, in its 
decree, for the mesne profits from institution of suit till the delivery of posses- 
sion (s 211 of Act X of 1877), and that, not having done so, the plaintiff must 
accept such remedy as remains to him by law. That limitation is three years 
under art. 109, sch. II of the Limitation Act. I have carefully examined the 
body of the Act, and can find no section which excludes, in a suit for mesne 
profits, the period during which a suit for possession is pending. When a 
plaintiff, seeking mesne profits, has been ousted by a decree of Court, the law 
(art. 109, sch II) does take the [788] period elapsing between this legal but 
wrongful ouster, and the time when he succeeds in recovering possession, into 
consideration , but it makes no such exemption when the plaintiff has been 
otlierwise ousted, as in this case ” 

And on the other issues his judgment w^as 

“Generally they may be said to be, what ar65 tlie mesne profits which 
plaintiff can legally recover‘d The estate was duiing the whole period held 
under Act XXIV of 1870,” 

Defendant contends they are only so much as was actually collected in 
the books of the manager 

Mesne profits, as defined ms 211 of the Civil Procedure Code, include 
more than actual realisations * they include sucli profits as the person in posses- 
sion might with due diligence have received The person in possession was 
the manager , and neither the present defendant, tlie present taluqdar, nor 
Trilokinath, who was, for a time, recognised as such, had any power to collect 
at all. He having, under Ac^ VXIV of 1870, been debarred from making any 
alteration whatever, no want cf due diligence can then be asserted against him 
personally. 

Let us suppose, howevei, that theie \\as negligence on the part of the 
management. Can defendant be held lesponsible foi this ? Looking at the 
terms of Act XXIV of 1870, 1 do not see that he can He was, for the time, 
absolutely in the hands of the management. He could do nothing himself. 
He could not, under s. 23, obtain any redress against the management, and 
I am of opinion that plaintiff cannot recover as against the defendant. 

The Judicial Commissioner upheld this judgment 

On this appeal, — 

Mr. J. F Leith, Q C , and Mr. J G W. Sykes appeared for the Appellant. 

Mr. J, Giaham, Q.C., and Mr. J, T Woodroffe for the Respondent. 

For the appellant it was argued, first, that art. 109 of sch. II of Act 
XV of 1877 was inapplicable to this claim ; secondly, that interest 
should have been allowed on such mesne profits as were recoverable. The 
present defendant had derived [789] benefit from the manager’s having had 
the use of the mesne profits, because they had gone towards paying off the 
encumbrances on the estate, wherebv it had been the sooner released from 
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management under Act XXIV of 1870. Mesne profits being treated as sums 
due at the end of each year, interest thereon should have been calculated and 
allowed by way of damages Reference was made to the subsequent enact- 
ment in Act XIV of 188i2, ss. 211, 212, also to the interest Act XXXII of 
1839. 

Lord Blackburn having intimated that their Lordshij)s would hear counsel 
for the respondent on the question of interest only — 

It was argued for the respondent that it was within tlie discretion of the 
Court below to allow, or not to allow, interest. That discietion had been 
reasonably exercised The respondent was no wrong-doer , and, as had been 
pointed out by the Additional Judge, had had no right to interfere. 

In the argument on both sides reference was made to the following cases . 

Chowdry Wahcd Ah v. Mussumat Jumaye (19 W. R, 87) , Nursing Roy 

V, Andc}.son (19 W, R., 125) , Piotap C hander Bo^ooali v Baiter Siirtwmoycc (14 

W. R, 151), Madkiib Chandei Dull v llamdhiui Paid Sooltodhin (14 W. 
R , 294) , Hitrrodtirga Choivdht an v Shan at Soondrry Dabca (1. L. K , 4 Cal., 
675 , I. L. R , 8 Cal , 332) 

At the end of the arguments theii Loidshi])s’ Judgment was delivered by 

Sir R. Couch. — The facts of this case aie that on the 22nd oi May 1873 
the plairititt instituted a regulai* suit foi possession oi certain villages which 
are named in his plaint, and he obtained from the Court of the Settlement 
Officer a decree Cor sub-settlement, right en]o\able for life. This decree was 
set aside by the first Court of Appeal, which was confirmed bv the second Coqrt. 
The plaintifi’ then appealed to Her Majesty in Council, and the decree in his 
favoui was restored, so that he was declared [790] entitled to recover posses- 
sion of these villages, of vvlnch, in Januaiy 1871, the manager under the Oudh 
Taluqdars’ Relief Act, Act XXIV of 1870, had taken possession, and dispossess- 
ed the plaintiff. The present plaint is entitled “ Kishnanand Misir, plaintiff', 
against the Mehdaona estate, defendant but it appears horn the proceedings 
that a summons had been issued and served upon the manager of the estate. 
On the 2l8t of October 1880, pending the suit, the estate, having been released 
by the Government, it was asked that a fresh summons should be issued. 
Although tins summons does not api^ear on the proceedings, it would appear 
to have been a summons to the present respondent, who had been put in 
possession of tlie estate on its being released by the Government His counsel 
appeared for him before the dudge on the 24th November 1880. It may, 
therefore, be taken that he became the defendant in the suit. The plaint 
stated that the plaintiff, having thus regained possession under tlie decree of 
Her Majesty in Council, was entitled to profits from the time of the disposses- 
sion, and during the pendency of the suit, and claimed mesne profits for nine 
years. No written statement was put in , but it appears from what was stated 
by the counsel for the defendant, when he ajipeared before the Judge, that the 
defence raised was that the suit was barred by the law of limitation, except as 
to the mesne profits for throe years before the filing of the plaint, that is, befoie 
the 26th of July 1880 The first Court gave judgment for mesne jirofits for 
that period, and refused to allow the mesne profits for the previous time. That 
judgment was affirmed by the Judicial Commissioner There was also a 'claiiin 
for interest, which was not allowed ; both Courts saying that they did not think 
it reasonable to allow it. 
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Upon the appeal to Her Majesty in Council, which has now been heard, three 
questions were raised by the learned counsel for the appellant. First he contended 
that under the law of limitation he was entitled to a greater amount of mesne 
profits than had been allowed. Art. 109, sch. II, of Act IV of 1877, which 
was the Limitation Act in force at the time when the suit was brought, was 
referred to. That article is in these terms : “ For the profits of immoveable 
[ 791 ] property belonging to the plaintiff which shall have been wrongfully 
received by the defendant When the profits are received, or, where the plain tifl 
lias been dispossessed by a decree afterwards set aside on appeal, when he 
recoveis possession ” The learned counsel sought to show that the disposses- 
sion was in the nature of a dispossession under a decree, because the Settlement 
Officer, or the manager acting under tlie Oudh Taluqdars’ Relief Act, was 
acting, as it were, judicially , but when he found that, in the course of the 
argument, he could not support such a contention, he very properly abandoned 
it. The question of the law of limitation may be therefore considered as 
disposed of. 

Another question raised was that the Courts had only allowed m the mesne 
profits for the tliree years the sums which had actually been received , and it 
was sought to charge the present defendant, who was not the person who 
received the mesne profits, hut who had come into possession of the estate upon 
its being released by the Government, with sums which might have been 
received except for wilful default. It seems clear that, whatever case might 
have been made against the manager of the estate, there is nothing to show 
that the defendant could be charged with anything more than was actually 
received by him. That disposes of the second question 

• 

The remaining question was whether interest ought to have been allow^ed 
upon the mesne profits for the three years. It is not necessary to say anything 
upon the question whether in the present state of the law, having regard to the 
provision in the last Procedure Act, in which there is an explanation of mesne 
profits, interest was allowable In the present case the claim cannot be put 
higher than that it is a mattei for the Court to determine, under the circum- 
stances, whether it is reasonable to allow interest. There is no rule obliging 
the Court to allow tlie interest. It is a matter m the discretion of the Court, 
upon the consideration of the facts of the case In this case both the Courts 
have considered that it was not leasonable that interest should be allowed; 
and there are no facts proved which would enable their Lordshii^s to say that 
this IS a wrong decision Mr. Slices argued that the interest ought to he 
allowed, because Hie present defendant, in getting possession of the estate at 
an [ 792 ] earlier period than he might otherwise have done, has had the benefit 
of the use of the money. But there is nothing in the evidence to support this, 
or to show that it was tlie fact The question must be left as it has been 
decided. 

Consequently the decision of the lower* Courts ought to be affirmed, and 
their Lordships will humbly advise Her Majesty to afiirm it, and to dismiss the 
appeal , and the appellant will pay the costs of it. 

Solicitors for the Ajpellanl: Mr. T. L. Wilson. 

Solicitors for tbe Respondent . Messrs. Watkins d Lattey, 
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NOTES. ^ 

. [The awarding of mtereat on mesne profits is a matted within the discretion of the 
Court, and where the decree is bilciit, it cannot be recovered iii execution (1900) ‘22 All., 262 ; 
(1900) 27 Cal., 951 ; (1886) 13 Cal , 283 ; though where the discretion is improperly exercised, 
an appeal may lie (1907) 6 C L. J., 462 (471). 

As regards the limitation applicable to mesne profits iintcccdcnt to the suit, sec 36 pal , 
996— “8 C. L. J., 181 --13 C W. N , 15 , 13 C W N , 815 , the commentary of Mitra iii his 
Limitation (1911) Vol. 11, pp. 1022, et seg ] ^ 
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PRIVY COUNCIL 

The SLh^ and 12th February, iSHl 

Present 

Lord Blackburn, Sir B. Peacock, Sir R P. Collier, 

Sir R. Couch and Sir A. Hobhouse. 

Thakur Ishri Sinj»h Plaintiff 

versm 

Thakur Baldeo Singh Defendant. 

[On appeal from the Court of the Judicial Commissioner of Oudh J 

The Oudh Estates Act I of 1869 — Will oj a Taluqdar — Customary ride 
of succession in a family to impartible estate — Pi imoqeniture. 

However true it ma\ be that, if thcrc^is absolutely nothing to guide to any other conclu- 
sion, impartible estate will descend in a family according to the rule of pninogcinture, 
evideiioc may establish the usage in a family to be that, of several sons, one son, selected 
without reference to primogeniture, succeeds to the impartible estate. The eldest of three 
brothers had succeeded to impartible family estate, and to a taluq also impartible, which had 
been, during the lifetime of their father, entered in the firbt and second, but not in the third, 
of the lists prepared in conformity with s. 8 o£ the Oudh Estates’ Act 1 of 1869 Before his 
death, this eldest brother made an instrument icgisteied as a will, but using the word tamlik 
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and sianipod as a deed whereby ho gave the taluf] to the third brother, leserving an interest 
on the whole for his own life, and in half for any son that might bo born to him with main- 
tenance to his wife on her becoming a widow. 

Held, with reference to the %7xdicia of a testamentary chaiacter, there being provisions 
for contingencies which might not be ascertained till the death of the maker of the instrument, 
as compared with the technical matters attending it, that this instrument was not a transfer 
inter V7VOS, but was a will, and within the above Act. 

Held, al^o, on the objection that a will or dcclaiatioii made by the father had hxed a 
mode of descent which could not be altcied by his successoi, that s. 11 of the above Act, 
giving to every heir and legatee of a taluqdar power [ 798 ] to transfer, or to bequeath, his 
estate, is not controlled by the proviso in s 19, declaring that nothing in that section shall 
affect Wills made before the passing of the Act 

The impartible famih propcrt> other than the talnq descending, like the latter to a 
single successoi, one of these brothcis, the question as to which of them that one should be, 
depended on the custom of the family On the evidence addnend to the custom in this 
respect, the plaintiff, w'ho was out of possession, and on whom, iii order to make out his 
title, was the burden of proving that the rule of primogcnituTC prevailed, failed so to do 

Appeal from a decree of the Judicial Commissioner of Oudli (19th March 
1881), affirming a decree of the District Judge of Lucknow (3id October 1880). 

At the settlement of Oudh m 1858-59, the village lands of Kanhmovv, 
Hasnapur, and Nimchaina, in the district of Faizabad, were treated as a 
taluq named Kanhmow, and settled with Thakur Bern Singh, who, in common 
with the other taluqdars ol Oudh was requested in July 1861, by the Chief 
Commissioner, to state what v;ah the rule of succession in his family. Beni 
Singh replied that the custom of his family was tluit the family estate should 
be held by one male member, selected for his fitness, and he asked that after 
his death the (xovernment w'ould select that one ol his three sons, Thakur 
^fahara.1 Singh, Thakur Ishn Singh, and Thakur Baldeo Singh, whom it might 
deem most tit to succeed him. 

That answer not having been considoied satisfactory by the Government, 
on the 8th March 1860, Beni Singh suhiiiittod another replv, which was as 
follows • 

“ Whereas the Biitish Government has granted to me, for generation after 
geiieiation, the proprietary lights in thellaka Kanhmow, situate in Pargana and 
TehsilBavi ; Taluqa Usii, situate in Pargana Piriiagar, Tehsil Sita])ur , Taluqa 
Hasnapur, situate in Tehsil Biswan , and Taluka Nimchaina, situate in 
Pargana Maholi, Tehsil Misnkh, I desire and hereby pi ay that niter my I laka 
(Estate) be maintained on tne and undivided in my family, accoiding to the 
custom ol * Ba.vjJiiiddi ’ and that the youngci brothers he entitled to receive 
maintenance from the jierson in possession of the estate (Gaddi-nashin). 

(Sd ) Beni Singh, Taluqdar of Kanhmow, itc., 

8th March 1860. m Tehsil Bari.” 

[794] No further correspondence ensued, and after the passing of the 
“ Oudh Estates’ Act,” I of 18(59, the taluq was entered in the first and second 
of the lists prepared in accordance w'ith the requirements of that Act ; hut not 
in the third Jist (which last includes taluqs descending by primogeniture). 

Beni Singh died on the 19th September 1870, leaving the three sons 
above mentioned. The eldest son, Maharaj Singh, having been recognized by 
the fevonue authontes as bis successor, obtained “ dakhil kharii,” or entry of 
hisnamein the settlement lecord, as proprietor of the talnq This w^as 
opposed by the second son, Ishn Singh, .and pending the determination of the 
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dispute 818 to dakhil kharij, Mahara] *Singh executed in favour of his younger 
brother, ilaldeo bmgh, the following document, whicJi liaving been marked C 
in the proceedings, is so referred to in their Lordships’ judgment. 

“ I, Maharaj Singh, am the Talukdar ol Kanhmow, <fcc., in the Sitapur 
District 

“ Whereas- -I, hold and enjoy possession of my estate situate in the 
Sitapur District, of which the Government revenue is about Bs * 16,000, I, 
while m the enjoyment of sound health and mind, without reluctance or 
coercion, assign (tamlik) the said property to iny younger brother, Baldeo 
Singh, subject to the following conditions 

“ (1) That during my lifetime, I shall hold and enjov possession of it , and 
that after my death mv aforesaid brother, Baldeo Singli, shall hold and enjoy 
the same like myself , 

‘ (2) That, whereas I am childless, should a legitimate and self -begotten 
child be born to me, it shall become the owner of one-half of the estate, and 
Baldeo Singh sliaJl he the owner*of the other half , 

“ (3) That after my death, Baldeo Singh shall be bound, like myself, to 
maintain and take care of my wife Hence I have written out these few 
words in the way of a deed of assignment (tamliknama) so that it mav witness 
in future. Dated 28th June 1871. ” 

This document, C, was, on the 3rd July 1871, legistered under s 41 (for 
the registration of wills) of the Indian Registration Act, VI 11 of 1871, winch 
came into force on the Ist July of the same year 

[795] On the 14th April 1872, Ishri Singh, the second son, brought a 
suit against Maharaj and Baldeo, claiming the taluq He set up a will in 
Ins favour, alleging it to have been executed by the deceased Beni Singh, dn 
the 20th February 1860, shortly before the submission of tlie leply by Beni 
Singh above set forth. This suit was dismissed bv the Deputy Commis- 
sioner of Sitapur on the 3rcl October 1872, with a declaiation tliat the alleged 
will in favour of Ishri Singh was a false one, and that, Beni Singli having 
died intestate, Maharaj Siiigli had become entitled to the taliiq under Act I of 
1869, s. 22. 

This was affirmed on appeal, and criminal proceedings having been taken 
against Ishri Singh, for fraudulently using a false document as true, ss 467, 471 
(Indian Penal Code), he was convicted and sentenced to five years’ rigorous 
imprisonment. Maharaj Singh died without issue on tlie 19th November 
1879, and Baldeo Singh, being recognized as his successor by the revenue 
authorities, obtained an order for “ dakhil khanj ” in the settlement record, in 
his name, on 20th December 1879, whereupon lie took possession of the taluq, 
and of the family estate. This was opposed bv Ishri Singh, wlio claimed as 
the brother next in the succession to Maharaj Singh, and failing to get posses- 
sion, brought, in 1880, the present suit agiiinst Baldeo 

By his plaint, which was filed in the District Court of Sitapur, the 
appellant claimed that the order of the Deputy Commissioner of 20th December 
1879, might be set aside , that document C, of which he questioned the 
validity, might be declared void , and that possession of taluq Kanhmow, the 
property mentioned in schedule A of his plaint, might be decreed to him, as 
being the person entitled thereto on the death of Maharaj Singh, intestate, 
and without issue, under the provisions of his father’s will of 8th March 1860, 
and clause 6 of s. 22 of Act I of 1869 He also claimed possession of the 
family property, moveable and immoveable, of which Maharaj Singh had died 
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possessed, being that in schedule B, of the plaint, by right of succession, accord- 
ing to family custom, on the death of his brother, intestate. For the defence, 
as regards the taluq, it was insisted that the document of the Sth March 1860 
had no reference to the succession of brother to brother, but only to that of 
Beni Singh's son to [7963 Beni Singh , that the will of Maharaj Singh, 
document C, was valid under Act I of 1869 , that, as regards all the family 
property, Maharaj Singh’s right of succession had been settled in the prior 
litigation , and that Baldeo Singh was entitled to the whole property. 

This suit was transferred from the Court of the Deputy Commissioner of 
Sitapur to that of the District Judge of Lucknow, when it had reached the 
stage of the fixing of the issues, which were principally as to the effect of the 
“ tamliknama," or document of 28th June 1871, marked C . and as to the 
title of the plaintiff as eldest surviving brother of Maharaj Singh to succeed 
both to the property in schedule A and in schedule B. The eighth issue raised 
the question of the plaintiff’s title “ by family custom or inheritance,” and 
was afterwards altered by the addition of these words, relating to his title, 
viz.t “to the property in B, by inheritance, according to family custom.” 

At the hearing, oral evidence as to the revocation of the document C, of 
the 28th June 1871, was excluded, as being inadmissible under s 57 ‘ of Act X 
of 1865, the Indian Succession Act, or s. 92 of Act 1 of 1872 (the Indian 
Evidence Act), whether or not such evidence bore on the question of undue 
influence at the making of the instrument 

The suit was dismissed by tho District Judge of Lucknow, and on appeal 
the Judicial Commissioner confirmed his judgment The latter held that the 
document C, of the 8th March 1860, had no effect to take away the right to 
control the devolution of the taluq, which was given by s. li of the Oudh 
iTstates’ Act to the succeeding taluqdar, who liad exercised that right in making 
C, the instrument of 28th June 1871, which was a taluqdar’s will within the 
contemplation of that Act This will had not been executed under undue 
influence, nor had it been revoked, but it had been acted on. The finding on 
the eighth issue, as above set forth, was against the plaintiff, who was found 
not to have shown a better title to the ancestral family estate, including the 
taluq, than the defendant, in whose favour, accordingly, a decree was made. 

On this appeal, — 

Mr. J. T. Wcodroffe appeared for the Appellant. 

[ 797 ] Mr. J. H. Gowte, Q.C., and Mr. J. G W. Sykes for the Respondent. 

For the appellant it was contended that tlie family property, as well as 
the taluq, being impartible (a fact which was taken as common ground hy both 
sides), and the family custom not having been showm to go further, it followed 
that, by law and custom, Ishri Singh, who w^as the eldest son of Thakur Beni 
Singh, and the elder of the brothers, was entitled to succeed Maharaj Singh. 
There was no burthen cast upon the appellant to establish that, by family 
custom, he was the one, of these two surviving sons, who was entitled to 
succeed, seeing that he was the elder. No other course of succession, save that 
indicated by the rule of primogeniture, having been shown to prevail. The 

*[8ec. .57 . — ^No unprivileged will or codicil, nor any part thereof, ehall be revoked other* 
wise than by marriage, or by another will or codicil, or by some 
Revocation of unprivi- writing declaring an intention to revoke the same, and execut^ 
leged will or codicil. m the manner in which an unprivileged will is hereinbefore 

required to be executed, or by the burning, tearing or otherwise 
destroying the same by the testator, (»r by some person in his presence and by his direction 
with the intention of revoking the same.] 
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said to show that the principle of survivorship was inapplicable to give the 
succession to a person who was not himself the nearest heir to the last holder 

\ Singh was entitled, not only as heir near- 

est to Xjeni bingh, but also as successor by survivor ship, as the elder brother 
of Maharaj Singh. There was nothing in impartihility, as attaching to family 
property, to enable the holder uf an impartible estate to defeat the rights of 
the other members of the family ; and although the joint interest of the latter 
only extended to this, that one, not all, of them would at a future time succeed, 
it was not competent to the holder for the time being to determine which that 
successor should be. The rule determining that question was, prnnd facie, the 
rule of primogeniture. Reference was made to Mayne on Hindu Law and 
Usage, paragraph 46 , Achat Ram^ v Uddat Partab Addiya Dai Singh (L. R. 
11 I A. 51 ; 1 L R., 10 Cal , 511) , Katima Nntchiar v. The Raja of Shiva- 
ganqa (9 Moore’s 1 A . 539) Considerations applied to the property in 
schedule B of the plaint, different from those appli- [798] cable to schedule A. 
Referring now exclusively to A, neither the document made by Beni Singh, on 
the 8th March 1860, which was such a document as had been held to be 
tantamount to a will — see Ilnrpurshad v Shcodyal (L R , 3 I. A , 259) — nor 
the document C, executed by Maharaj Singh on 28tli June 1871, operated to 
deprive Ishri Singh of his right to succeed to the taluq As to the first docu- 
ment, Beni Singh, in declaring that his estate should descend in the mode in 
which impartible property descended by custom, did not thereby disinherit 
Ishri Singh, but had indicated a line of succession according to which that son 
would be entitled to succeed As to the second document (C), Maharaj Singh 
had not, in the “tamhknama” C, made an effective transfer. It was not a will 
Within the meaning of s 2 of Act I of 1869, tlie Oudh Estates’ Act On the 
cpntrary, purporting to be a transfer niter ovvos, it was invalid under s. 17 of 
tjiat Act, not hj>,ving been registered wuthin one month from its date, and there 
liavingbeen no delivery of possession within six months 


The effect of document C being thus got rid of, it followed that Ishii 
Singh was the legal successor to the taluq, according to his title by primogeni- 
ture, which was applicable to both the scliedules A and B But document 
C, considered as a will, could not altei tlie character of the succession, which 
was determinable according to the rule presumed to prevail , and this had been 
indicated in the former will of Beni Singh, referring to the rule of descent 

It was further argued that, it being incorrect to argue from the case of 
the taluq to that of the other family property, the eighth issue as altered did 
not raise all that was in contest betw^een the jiarties It was the duty of the 
Court to determine the real issue — see Ai bulk not v. Retta (6 B. L R., 273). What 
should have been put in issue, was not only custom, but the question of the 
operation of ordinary Hindu law of inheritance upon the appellant's claim to 
the property in schedule B, in tlie absence of any custom , and this would have 
given scope to the proposition that the family estate being impartible the 
existence of a primd facte presumption that [799] it descemded by the 
rule of primogeniture rested upon the general Hindu law. This pro- 
position was maintainable, but it had not been brought out upon the 
issue in the distinct manner in which it should have been. Moreover, 
oral evidence as to the fact of the alleged annulling of document C (assuming 
it not to have been a will) had beenuncorrectly rejected, and whether it was 
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to be taken as a will, or a document inter vivos, oral evidence bearing on the 
question whether or not it was made under undue influence, ought not to have 
been excluded. For the respondent it was argued that the impartibility of the 
estate did not carry with it that the estate descended according to the rule of 
primogeniture ; and that there was no evidence to show that the property, 
either in A or in B, descended to the eldest son according to the custom of this 
family. The burthen was on the plaintiff. There was, on the contrary, some 
evidence tending the other way. The evidence of the appellant himself, in the 
litigation which went before this suit, when he stood in the position of a 
second son, was that in this family the eldest son did not succeed. The Courts 
below had rightly held that document C was a valid instrument, and the 
Commissioner had correctly decided that it operated as a taluqdar’s will under 
Act 1 of 1869, passing the proprietary right in the property in schedule A to 
the respondent. As regarded the property in schedule B, the appellant had not 
made out his title, either by family custom, or under the ordinary law of 
inheritance Impartibility implied descent to a single successor ; but there 
was no proof in this case, that primogeniture gave the rule, nor was there any 
implication in favoui of it The views of Beni Singh had been in favour of a 
power of selection, the exercise of which had been attempted in the making of 
the document C, and the evidence supported the right of the respondent to 
maintain his possession. 

Mr. J. T. Wooclroffe replied, arguing that, even if C was held a valid instru- 
ment, there could be no presumption (in the absence of evidence) that the property 
in B accompanied the taluq in A, and that the succession to the whole family 
property went to the taluqdar The descent of the taluq was regulated by ex- 
press enactment ; and there was no reason w^hv it should attract [ 800 ] to it 
the other family property Lastly, even if the custom could, on the whole case, 
beheld to be that the family estates should belong to a selected member of the 
family, there had been no selection. However, this could not arise, for there 
was enough in the case to raise the presumption in favour of the rule of primo- 
geniture 

Their Lordships’ Judgment w^as delivered by 

Sir A. Hobhouse — This case has been argued so lecently that the 
introductory facts need not be recapitulated. It will be sufficient to bear in 
mind that the suit concerns property of two classes — that comprised in list A 
and that comprised in list B — to which quite diffeient considerations apply. 

With respect to the property in list A, the whole controversy .turns upon 
the validity and the character of the instrument wdiich is marked as Exhibit C 
in the cause, being an instrument executed on the 28th of June 1871, by 
Mahara] Singh, foi the purpose of effecting a transfer of the property contained 
in it to Baldeo Singh, the respondent It will be convenient first to consider the 
character of the instrument, because certain arguments were advanced against 
its validity depending entirely on the hypothesis that it is a transfer operating 
inter tnvos, and their Lordships have come to the opposite conclusion, namely, 
that it must be considered as a will 

The reasons for considering it to be a will are these It answers the defini- 
tion of a will which is contained in s. 2 of Act I of 1869. It was registered as a 
will ; and though that may have been done at the instance of the Begistrar, it 
certainly was done with the full knowledge and assent of Maharaj Singh. It 
provides for contingencies wliich are not ascertainable, or may not be 
ascertained, until the death of the testator : for instance, the contingency of his 
having a child, wdiich he had not at the time of the will, and the contingency 
of his leaving a widow surviving him. It does not purport to give to anybody 
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any possessory or present interest until the death of Maharaj, the donor. And 
it makes a gift to the children of Mahara], which, if it be a deed of transfer 
operating at once, cannot take effect, because no child was in existence ; 
whereas, if it is a will, the gift may [801] perfectly well take effect. All 
those are very strong indicia of a testamentary character ; and the question is 
whether they are overborne by evidence tending in the opposite direction. 

As regards judicial opinion, it may be observed tliat the question of will 
or deed was an issue between Baldeo and Ishri after the death of Maharaj, 
before the Deputy Commissioner of Sitapur, upon the application for muta- 
tion of names ; and he held it to be clearly a will. The Judicial Commis- 
sioner in the present case gives no opinion upon the point The District Judge 
thinks that it is a deed, though 'he says it is not very material whether it is 
held to be one or the other. His reasons for thinking it to he a deed are 
that the donor Maharaj uses the word “ tarnlik” (“ assign ”) and calls his deed 
a “ tamliknama, ” and he has it stamped as if it were a deed. It appears 
that the stamp is not exactly that which the instrument would bear if it 
were a deed of assignment, but the District Judge says it is not so far distant 
from it, but that it carries to Ins mind a conviction that the stamp, coupled 
with the use of the name, shows that Maharaj intended something different 
from a will. Then he says that it cannot be a will, because it affects the 
property in the lifetime of Maharaj , but that seems to their Lordships to 
be an assumption of the question Of course if it affects the property in 
the lifetime of Maharaj it cannot have a testamentary character, but the very 
question is whether it does affect the property in the lifetime of Maharaj. 
The District Judge does not asssign any additional reason for thinking it does 
affect the property in that way 

Mr. Woodroffe in liis argument relied very strongly ujion the use ot the 
word “ assign,” and upon the reservation of a life-interest lo the dowor. 
No doubt both those circumstances tend towards the conclusion to which 
Mr. Woodrofic wislied to lead their Lordships, but they are by no means conclu- 
sive. If they had been tlie words of an English conveyancer preparing an 
English instrument, they would have afforded a verv strong argument , hut 
the instrument was prepared by Lai Sundar, and we must not construe with 
too great nicety, or assign too much weight to the exact words that he uses 
for a transfer of property, as if he were accuiatel> weighing the difference [802] 
between a testamentary instrument and one operating into vivos. We must 
remember that wills are comparatively new in any part ol India, and are of 
more recent introduction in Oudb in respect to this class of property. So with 
respect to the reservation oi a life- interest. The will being not a very familiar 
instrument to the people who prepare it or who sign it, tlie testator often does 
express a great anxiety that he shall not be considered to have parted with 
anything in his lifetime, and their Lordships have seen here instruments 
which most unquestionably were wills, and intended to operate as such, in 
which nevertheless there have been expressions upon the face of them intimat- 
ing that the testator intends to remain the owner of his property until he dies 

Upon the whole, therefore, looking at w^hat are the substantial charac- 
teristics of the document which have been referred to, setting aside mere 
matters of form and what may be considered as technical expressions, their 
Lordships think that the reasons for holding it to be a will have a decided 
preponderance over those which would lead them to hold it to be a deed. 

It remains to consider the objections to the validity of the instrument 
considered as a will. First, it was said that the disposition made by it was 
beyond the power of Maharaj Singh, because the property was governed by a 
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pravious will or declaration, whichever it may be, of Beni Singh, dated the 8th 
March 1860, which fixed a character upon the property that no subsequent 
possessor could depart from The answer to that is that Act I of 1869, s. 11, 
gives not only to the original taluqdar, but to ever> hen and legatee of a 
taluqdar, power to transfer or to bequeath the estate which is granted to him. 
It was suggested that s 11 is controlled by s 19, in which there is a proviso, 
“ that nothing herein contained shall affect wills made before the passing of 
this Act " But s 19 is for the purpose of applying to wills made under Act 
I of 1869 a number of sec cions contained in the Indian Succession Act ; and 
their Lordshqis are of opinion that the proviso only applies to the sections 
or provisions contained in s. 19, and not to those contained in the whole 
of Act I of 1869. 

[803] Then it is said that there was undue influence used to coerce Maha- 
raj Singh into executing the instrument On that point there is the finding of 
both the Courts below against the appellant, and tlie subject-matter is one on 
which this Board would be exceedingly leluctant to disturb concurrent findings 
of the Court below. But it is said that they ought to be disturbed, because 
evidence of undue influence was tendered and rejected. It becomes important 
then to see whether theie was any evidence tendered for the purpose of showing 
any undue influence It is not shown that any such evidence was tendered, 
excepting what is called a revocation, or an attempt to revoke, by Maharaj, 
long aftei the date of the instrument m question Now of course it might 
happen that a revocation or an atteinjit to revoke should be accompanied by 
circumstances showing that undue influence had been used in procuring the 
execution of the instrument oi throwing light upon that question But no 
such circumstances are suggested In the argument of counsel nothing is 
spoken of but the bare fact of what is called tlie revocation, which it is said is 
a relevant fact coiioborative of anothei relevant fact, vfz , the undue influence. 
On the passage which sliows how the Coiiit dealt witli the matter the same 
remark occuis. And the reasons given for appealing to the High Court 
seem to make it quite conclusive that no other evidence was tendered There 
are two separate reasons — one relating to undue influence and the othei 
relating to the revocation The one relating to undue influence uses this 
language . “ From the time when and the manner in which document C was 

executed, and the circumstances under which such an unnatural and unusual 
disposition of a valuable property was unnecessarily made liy Maharaj Singh, 
the presumptions and probabilities are vei> strong in support of the oral 
evidence adduced by tlie plaintiff in proof of the document having been obtain- 
ed by means of fraud, misrepresentation, coercion, and undue influence. That 
raises the whole question as to what occurred at the time wdien the document 
was executed , and no evidence was excluded on that point Then the 18th 
reason for appeal is “ The lowei Court is wrong in having excluded oral 
evidence of the cancellation of the document C by Maharaj Singh and [804J 
it goes on to argue that oral evidence of that fact was admissible. So that it 
is quite clear that the fact alone was to be proved by the rejected evidence, 
and it is impossible to suggest that the fact standing alone would have any 
bearing on undue influence used on the execution of the instrument. 

All the other arguments against its validity, as to its return into Maharaj ’s 
hands, its cancellation, non-delivery of possession, and so on, turn upon the 
hypothesis that the instrument was a transfer and not a will , and therefore it 
is not necessary to make any further observations upon them. The conse- 
quence is that all the objections to Exhibit C fail , and as to list A, the suit 
must be decided against the appellant 
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L ^Mships come to list B, which comprises things not affected 

by ^Exhibit 0 With respect to that property there was an alteration in the 
issue settled by the fitst Court, and a great deal of argument was used to show 
that there ought to have been no such alteration , but it is quite clear that the 
appellant is not damnified by it, whether it was right or wrong If he could 
claim the whole of the property, and when that was decided against him 
could fall back and claim half, he might possibly be injured by tiie alteration 
of the issue , but he cannot do that, because the impaitibihty of the property 
is and always has been common ground between him and the lespondent. 
Treating the property as impartible, the case can he argued in favour of the 
appellant just as well under the issue as it stands as it could be argued under 
the issue as it was originally framed. 

As the issue stands the argument is presented in this way Mr, Woodioffe 
says that as between Beni and his three sons the latter take by way of 
unobstructed inheritance, that if the iiropertv had been subject to the ordinary 
law of the Mitakshara, on Beni’s death the three sons would have taken, but 
it is an impartible property, and therefoie the eldest son Maharaj took the 
whole , on the death of Maharaj the question comes, who is the heir to Beni , 
and again, the estate being impartible, the eldest must take the whole. And 
a passage was read from Mr Mayne’s ‘ Hindu Law,” refeiiing to authorities, 
and saying that in general such estates — that is, imjiartihle estates — descend by 
the law of primogeniture 

[805] Now, however true it may be that, if there is absolutely nothing to 
guide the mind to any other conclusion, an impartible estate wall descend 
according to the law of primogeniture, it is impossible to say that theie is no 
such guide in tins case. As to the taluq, tliere is a great deal of evidence 
to the effect that the law of primogeniture has not pi evaded On the 20 th 
February 1860, Beni Singh, the then taluqdar, being called upon to stafe 
what the law of devolution of the estate is, says “ The usage established 
by prescription in petitioner’s family is still in force , namely, that out of 
several sons an able one had up to this time been selected and nominated as 
taluqdar, wathout reference to seniority' , ” and then he pi ays that the Govern- 
ment will select an able one. That is to say, according to him, the law 
which is familial to us under tlie name of Tanistiy, or something very like it, 
prevailed in his family. 

On the 8th Maich 1860 Beni Singh executed an instrument by which he 
states his desire that after his death his estate shall be maintained in his 
family entire and undivided according to the custom of Eaj-gaddi, the younger 
brothers receiving maintenance fiom the Gaddi-nashin, the successor to the 
estate for the time being That document is not wathout ambiguity, but it 
does not asseit the law ol primogeniture wath clearness. 

The next document is a parwana issued by the Deputy Commissioner o( 
Sitapur to Beni Singh on the 19th of August 1861 , and it seems to have been 
issued because the Government had not been told with exactitude what the rule 
of succession w^as or was to be The parwana runs thus You arc 
instructed that if the rule of primogeniture or the custom of Masnad Nashin be 
not in force in your family, it is essentially necessary that you should execute 
a will naming your successor therein ” Nowr Beni Singh does not reply to 
that, that the rule of primogeniture was in force in his family, and therefore he 
did not wish to execute a will , but be answ^ers, in compliance with your 
order conveyed in the foregoing letter, I will execute my will in favour of an 
heir.'’ It does not appear that Beni Singh did execute any will, but he 
promised to make a will on the footing that the rule of primogeniture was not 
in force in his family. 
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[806] The next act is the formation of the lists of taluqdaries ; and in 
that important operation we find the taluq entered, not in list 3, which contains 
the primogeniture estates, but in list 2, which contains the estates which go to 
a single heir. 

Now, in all these proceedings it is the taluq, or the property comprised in 
list A, which is the main object, though statements are made m general terms 
as to the custom of the family. But in 1872 a suit was instituted by Ishri, 
the present appellant, to recover from Maharaj Singh the taluq, and also move- 
able property valued at Rs. 84,000. Baldeo Singh was also made a defen- 
dant to the suit, so that whatever was decided in that suit was decided 
between the parties to this appeal The Rs. 84,000 would seem to come 
under the same considerations as the moveables in list B in the present suit. 
It is observable that in the present suit, list A contains no moveables at all. 
All the moveables are in list B , and though it is not so clear as might be 
wished, the probability is that the moveables which were the subject of the 
suit of 1872 were governed by the general custom of the family 

In that suit Ishri filed a written statement in which he says “ On the 
20th February 1860 plaintitt’s father, by a vvill of the same date ” — meaning 
the statement made to the Government — “ stated the family usage regarding 
succession, which plaintiff's father desired to be followed after his death.” 
Then he is examined , and in his examination he says . “ In my family the 
eldest brother has never succeeded to the taluq , ” and he gives one or two 
instances to show that such is the fact. In giving judgment, the Deputy 
Commissioner of Sitapur observes that all he has to consider is the plaintiff's 
title to the taluq Kanhmow. He takes a distinction between the considera- 
tions that apply to the taluq Kanhmow and the considerations that apply to 
Himohaina — something which was the subject of a subsequent grant ; but lie 
takes no distinction between the considerations that apply to taluq Kanhmow 
and those which apply to the moveables on which he is deciding 

The case set up by Ishri principally consisted of a document which was 
held to be forged ; and it is remarkable that in that document he continues 
to put into Beni’s mouth the assertion of the principle that the ablest person is 
to succeed ; and after [807] extolling the intelligence and gravity of temper and 
other good qualities of Ishri, Beni is made to say in the forged instrument 
that he desires Ishri to succeed him in pieference to Maharaj or Baldeo 
But the Deputy Commissioner of Sitapur dismissed the suit on the ground 
that, though there was evidence that it was the custom of the family for 
the most able to succeed, there was no evidence that Ishri had been selected 
as such. Towards the end of his judgment he says : “ There is no doubt that 
this was the custom in most taluqs in this district, and was probably the 
custom of the smaller taluqs in the greater part of Oudh. Wills, however, at 
that time were unknown. ” 

That seems very like a decision with regard to property other than the 
taluq, that Tanistry rather than primogeniture was the governing rule of the 
family. Even if the decision concerns the taluq alone, their Lordships con- 
sider that the District Judge in this case is quite right when he argues from the 
law relating to the taluq to the law relating to all the other family property, 
and says there is a presumption from the actual decisions relating to the taluq 
that the family property followed the same law, or rather, as he puts it 
accurately, there is no evidence to show that the other family property 
followed a line of devolution different from that of the taluq. 
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Whether the evidence would prove the case as regards list B in favour of 
the respondent if he were the party claiming and the appellant were in posses* 
sion, is not now the question. The question is, whether the appellant, having 
the onusprobandi on him to show that primogeniture is the law of the family, 
has proved his case , and he certainly is very far indeed from proving his case, 
the evidence so far as it goes being the other way. 

The appellant, therefore, fails on all his points , and their Lordships will 
humbly advise Her Majesty that the appeal he dismissed with costs. 

Appeal (hwitssed. 

Solicitors for the Appellant * Messrs. Watkins A Lattey 

Solicitors for the Eespondent . Mr. W. Buttle 

NOTES 

£ See (1904) 3 0 L J., 370 ~8 C. W N , 614, as regards the tests to deteimine whether 
a particular document is a will or not 

See (1901) 23 All , 369 (382), as regards succession to impartible estates being determined 
by family usage , also (1885) 9 Bom , 198 (213) ] 


[808] OKIGINAL CIVIL. 

The 2nd, 9th and 16th June, 1884. 

Present 

Mr, Justice Pigot 

Sutherland 

versus 

Singhee Churn Dutt " 

Code of Civil Procedure, Act XIV of 1882, s. 136 —Affidavit of docmnents — 
Production of documents —Inspection of documents — Specific performance 
of contract to purchase— • Refusal to allow inspection. 

In a suit fpr specific performance of a contract to purchase an indigo factor> , the defen- 
dant domed that the agreement relied on was final, and alleged that the plaintiff had induced 
him to sign the agreement by means of representations regarding the nature, the extent, 
the value, and the net income of the property, all of which representations the defendant 
charged were false and fraudulent to the knowledge of the plaintiff. The plaintiff, in his 
affidavit of documents, set out a list of title-deeds evidencing his title to, and the books of 
accounts and other papers and documents relating to the property agreed to be purchased, and 
these he claimed to withhold from the defendant’s inspection, on the ground that they were 
not sufficiently material at that stage of the suit. 

Held, that the documents were not protected 

* Otiginal Civil Suit No. 99 of 1884 
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This was an application to consider the sufficiency of the plaintiff’s affidavit 
in verification of his list of documents, made in a suit for specific performance 
instituted by the plaintiff against the defendant. The plaint stated that on 
the 6th of October 1883 the defendant had, in Calcutta, agreed in writing to 
purchase from the plaintiff the Eamnaghur Indigo Factory and Silk Filature 
situated in the districts of Moorshedabad and Nuddea for Bs. 1,25,000 as from 
the first of September 1883 , that plaintiff guaranteed the net income to be 
Bs. 13,000 a year , and that the defendant was to take over the dena-powna 
and pay for the outlay made by the plaintiff on the concern since the Ist of 
September 1883 The plaint went on to state that the defendant refused to 
perform the agreement , that the defendant had laid out on the factory on the 
defendapt’s account, since the 1st of September 1883, a sum of over Bs, 15,000, 
and that the plaintiff was willing to perform his part of tiie contract. Certain 
correspondence which had passed between the parties and between their 
solicitors was annexed to the plaint. 

[ 809 ] The defendant pleaded that the Court liad no jurisdiction to enter- 
tain the suit ; he denied the agreement set out in the plaint, save so far as in the 
written statement admitted , denied a refusal to peiform, or that the plaintiff* 
was ready and willing to perform He then sfcafied that on the 6th day of 
October 1883, one Cozen, whom he charged to be the plaintiff’s agent, came to 
him and asked him to buy a zemindari, called Bamnaghur, with indigo factory 
and silk filature attached, alleging that it contained from 13,000 to 14,000 
bighas of land , that the Government revenue was from Bs. 40,000 to 
Bs. 42,000 , that the net annual income was Bs 13,000 (besides the profits of 
the indigo factories and silk filature) , and that the owner wanted Bs. 3,00,000 
for it. The defendant (who denied all knowledge of the existence of the pro- 
perty until informed by Cozen) offered to treat for the purchase if the price 
were reduced Thereupon Cozen went away from the plaintiff’s house, returned 
again in the afternoon of the same day, and took the defendant to the plaintiff’s 
office, at No. 1 Commercial Buildings, where they saw the plaintiff, who, 
the defendant alleged, confirmed the representations regarding the property 
which had been previously made to the defendant by Cozen The plaintiff also 
stated that the ryots on the property had no inoiirosi right , that they paid a 
bonus of Bs. 5 a bigha on re-settlement , tliat the factory liouse had cost 
Bs. 40,000 to Bs 50,000 , and that he was prepared to prove by documents 
and by admission of the ryots that the net annual rental was Bs 13,000. The 
defendant, »in his written statement, further went on to say that " after some 
bargaining, which was conducted b\ the defendant on the basis of the informa- 
tion given to him by the said J E Cozen and the plaintiff as aforesaid, for 
no papers ol 5.n\ kind were pioduced or shown to him, and relying entirely 
upon such information and upon the assertion of the plaintiff, that the said 
zemindari, with the said factories and filatures attached, was worth more than 
Bs. 1,25,000, the defendant agreed to purchase the same for the said sum of 
Bs, 1,25,000, provided his attorney approved of the plaintiff’s title thereto;” 
the defendant also agreed to purchase the zemindari as from the 1st September 
1883, allowing the plaintiff' all moneys laid out since that date on the factory, 
and also agreed to take over [ 810 ] the dena-povma at a rate agreed on. 
Immediately after this interview (according to the defendant’s work sheet) the 
parties proceeded to the office of the plaintiff’s solicitors, where, at the instance 
of the plaintiff, a draft agreement was prepared by Mr. J. C Orr, which draft 
was taken away by the defendant with the plaintiff’s consent, for the express 
purpose of having it approved by his solicitors before he signed the agreement. 
Before leaving the office of the plaintiff’s solicitors, the defendant, at the 
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instance of the plaintiff, signed (without reading it) a letter then and there 
written by Mr. Orr, which the defendant believed contained the terms agreed 
on between the parties as aforesaid. 

The defendant then submitted that (1) the letter of the 6th of October 
1883 was never intended to be a final agreement , (2) that if the said letter 
were found to be a final agreement, then the defendant was induced to sign by 
means of false and fraudulent representations concerning the nature, value, 
extent, and net income of the property made by the plaintiff to the defendant , 
and (3) supposing the letter were final and there was no fraud, then that the 
plaintiff’s conduct in withholding from the defendant all information concern- 
ing the property, and in refusing to produce or show to the defendant any 
deed or document concerning the same, disentitled him to the relief claimed. 
In support of the last ground of defence the defendant referred to the corre- 
spondence annexed to the plaint, from which it appeared that the plaintiffs were 
not willing that the defendant should get possession of the deeds, documents, 
etc , until after he should have paid the earnest money, namely, Ks. 10,000 

On the 26th of May 1884 the plaintiff filed an affidavit verifying a list of 
documents set out in a schedule thereto The material portions of this affidavit 
are as follows 

“ (l) That I have in my possession or power the documents relating to 
the matters in question in this suit set forth in the first, second and third 
parts of the schedule hereto annexed 

“ (4) That I object to produce the said documents set forth in the third 
part of the said schedule hereto 

(5) That I do so obiect to produce the said last-mentioned documents, 
on the ground, as I am advised and verily believe, that the defendant is ngt 
entitled to inspect the same, which consist of [ 811 ] the title-deeds evidencing 
my title to, and the books of account and other papers and documents relating 
to, the indigo factory, silk filature and property in the agreement, dated the 
6th of October 1883, in the plaint in this suit mentioned, until this Honour- 
able Court shall have decided and determined in this suit whether the said 
agreement constitutes a valid and binding contract in law for the sale by me 
of the said indigo factory, silk filature and other property to the said defendant, 
which is the main question raised upon the pleadings in issue between the 
defendant and myself in this suit ” 

Mr. Bonnerjee for the defendant contended that the affidavit was insuffi- 
cient to guard the documents mentioned m the third part of the schedule from 
inspection by the defendant, regaid being had to the issue raised by the 
pleadings in the cause. 

Mr, Phillips, contra, cited Kettlewell v Barstoio (L. E., 7 Ch App., 686) : 
Saull V. Browne (L R., 9 Oh. App., 364) , Heuqh v (ranett (44 L. J. Ch. N. S , 
306) , Adams v. Fisher (3 M. Cr., 526). 

Mr. Bonner jee in reply 

Pigot, J. — The defendant seeks inspection of certain documents of the 
plaintiff, which plaintiff claims that he is entitled, under section 135 of the 
Code, for the present to withhold. 

This is a suit for specific performance in which several defences are set 
up : one, that no contract was ever entered into , another, that if such a con- 
tract was ever entered into, the defendant was induced to enter into it by the 
misrepresentation of the defendant. 
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. The acts of misrepresentation alleged by the defendant are, perhaps, as to 
some of them, somewhat loosely indicated in the written statement. But M 
to one, which I must for the purpose of the present application at any rate 
treat as material, it is clear enough. 

The defendant alleges that the plaintiff represented to him before the 
negotiation, or the contract, whichever it was, was entered into, that the pro- 
perty to be sold was of the net annual value of Rs. 13,000. The defendant*s 
case IS, that this was a false representation, and that at the outside the net 
annual value [812] was to plaintiff’s knowledge very greatly below Rs 13,000. 
Upon this question the parties are at issue. 


Another question arises in the case with respect to the annual value of 
the property. In the letter of October 6th, w'hich plaintiff alleges, and defen- 
dant denies, to have been a final agreement, it is recited that the plaintiff 
guarantees the net annual income to be not less than Rs. 13,000, and that if 
the annual income be less than Rs. 13,000, a proportionate reduction is to be 
made in the price. 


The defendant alleges that the property offered to him was described to 
him as a zemindari, and that the net annual value meant the annual net 
rental derived therefrom over and above Government revenue, assessments and 
such like outgoings. 


This the plaintiff denies, alleging that this stipulation referred to net 
annual income derived from all sources of income, including the income derived 
from certain mulberry cultivation carried on upon the estate , and also as 
I conclude the income derived from the indigo factory and silk filature on 
the property, that property being indeed described in the letter of October 
6th, drawn up by the plaintiff’s solicitor, and signed (though, as he alleges, 
not read) bv the defendant, as the Ramnaghur Indigo Factorv and Bilk 
Filature. 


The defendant in paragraph 21 of his written statement alleges that not 
merely did the property not yield the Rs 13,000 net annual value in the sense 
attributed by him to those words, but that even as an indigo factory it had 
been carried on for years at a loss, as the plaintiff knew. 

Those are the two chief points in dispute between the parties as to the 
question of greater or less money value, and the representation or guarantee 
said to have been made or entered into respecting it 

Then, there is another dispute closely connected with the above, namely 
— what it was, w hich was offered to the defendant. 

The defendant says what plaintiff offered him for sale was a zemindari 
with a profit rent ; with, no doubt, a factory, etc , on it ; combining this, with 
the previous contentions, he in result, alleges that he was offered, as a pro- 
fitable zemindari, what was in truth a worthless trading concern. 

[813] The plaintiff says what he sold was an indigo factory, etc,, with 
rent-paying tenants on the land • and that it was a valuable property. There 
are no doubt other questions raised in the suit, but I do not think I need 
advert to them for the purpose of the matter now before me. 

The documents which the plaintiff claims to withhold from inspection are 
those set out in part III of the schedule to his affidavit, and consist of title- 
deeds evidencing his title to and the books of account^ and other papers and 
documents relating to the indigo factory, silk filature, and other property in 
the agreement, dated the 6th October, mentioned. 
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He says the defendant is not entitled to inspect these documents until it 
shall have been decided in this suit whether or not the agreement sued on rn 
thd suit was or was not binding on the defendant. It was argued for the 
plaintiff that defendant would not be allowed to go into the question of title 
at the hearing ; that the question at the hearing would be simply, was there a 
binding contract , and that upon that being found, if it should be found in 
favour of the plaintiff, the Court would direct the usual reference as to title, 
until which time, the right to inspect those documents would not arise, the 
issue upon which their contents would be material not arising until then. 

If the matter stood solely on that footing, I should accept the plaintiff's 
contention and refuse the discovery sought. The case of the defendant is not 
so framed (I will put it no further) in respect of the mere question of title, as 
to lead to a departure from the usual, though not absolutely invariable, 
practice of directing a reference. 

But it is not upon a mere question of title that discovery of these docu- 
ments is now sought. Upon one question, whether the contract, if made, is 
voidable on the ground of misrepresentation, they are or they probably are, or 
they may be, material to the defendant’s case So far as I can judge from 
the correspondence, I should think it probable that they are material. I do not 
like saying more than that , it is not the time to construe the letter of October 
6th But it is enough if they may reasonably be thought material to an issue 
which must be raised at the hearing. 

* [814] It is obviously a case, which it is better not to discuss, at this 
stage, a jot more than is necessary , else there are one or two further con- 
siderations to which I might perhaps refer. I shall only add that I am glad 
to think that the burden of inconvenience here is lighter than in some cases 
which might be imagined in which inspection of the title-deeds might ,be 
ordered. The documents which the plaintiff’ seeks to withhold would have 
been, as I gather from the correspondence, always open to the defendant’s 
inspection, had he paid his deposit , yet even then the present defence would 
have been available for him if his case be true, and he had paid the money 
before discovering the facts on which it is founded. 

I feel the objection to ordering discovery of a party's title-deeds, when it 
can be avoided, that if I saw mv wav to it, I should let the questions of 
misrepresentation and the one or two other questions to which I have not 
particularly referred, stand over until the question of the effect of the signature 
by the defendant of the letter of October 6th could be determined. But I 
cannot do it. It would be perhaps to order two distinct trials followed by a 
reference as to title. 

The plaintiff must give the discovery sought for, costs to be costs in the 
cause. 

Messrs. Barrow and Orr for the Plaintiff. 

Messrs. Beeby and Butter for the Defendant. 
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FULL BENCH BEFEBENCE 

The 5th June, 1884. 

Present : 

Sir Eichard Garth, Kt., Chief Justice, Mr. Justice Mitter, 

Mb. Justice McDonell, Mb. Justice Prinsep, and Mr Justice Wilson. 


Gossami Sri Sri Gridhariji Maharaj Tickait Plaintiff 

versus 

Purushotum Gossami and others Delendants 

Civ'hl Procedure Code, Act XIV of 1882, ss. 575, 597 — Deuision when appeal 
heard by tivo oi more Judges — Letters Patent of 1805, els. 15, 36. 

Section 575 of Act XIV of 188'2 doe^ not take away the right of appotil which is given by 
clalise 16 of the Letters Patent 

When the judgment of a lower Couit has boon confirmed under a. 576 of the Code of 
Civil Procedure, by roahoii of one of the Judges of the appeal Court agreeing upon the facts 
with the Court below, an appeal will lie [S15] against such j'udgmcnt, notwithstanding the 
terms of s. 575 — Appaji iJhivrai' \ Shivlal Khubchand (I.L R , 3 Bom , 204) approved 

This was a suit to recovei a temple and certain properties dedicated and 
belonging thereto, which was heard by Mr. Justice Cunningham on the Original 
Side of the High Court, who made a decree in favour of the defendants, dismiss- 
ing the plaintiff’s suit, 

The plaintiff appealed, the mam point lor decision being one of limitation, 
which depended on a question of fact , as to this question of fact, the Court 
consisting of the Chief Justice and Mr Justice WiLSON differed in opinion , Mr 
Justice Wilson agreeing with the Court below. The appeal, therefore, was dis- 
missed, and judgment given (in accordance with s 575 of the Civil Procedure 
Code) m confirmation of the judgment of the lower Court. The plaintiff 
appealed under s 15 of the Letters Patent against the judgment of Mr. Justice 
Wilson andapplied to the Chief Justice toi the nomination of a Bench to hear 
the appeal. 

The Chief Justice considered that as there was a serious difference in 
opinion amongst the Judges o^ the High Court as to whether such an appeal 
would lie, the question ought to be referred to a Full Bench The question referred 
being — whether, where the judgment of the Court below has been confirmed 
under s. 575 of the Code, by reason of one of the Judges of the appeal Court 
agreeing upon the facts with the Court below, an appeal may still be had 
against that judgment, notwithstanding the terms of s, 575 

The Advocate-General (Mr. Paul) (with him Mi. Gasper) for the Appellant, 

Section 15 of the Charter gives an appeal where the Court is equally 
divided. Section 575 of the Code of Civil Procedure lays down the rules as to 
decisions where the appeal is heard by a Bench of two Judges. It, however, 
leaves untouched s 15 of the Charter, and this is shown by s. 697 of the Code.* 
which gives no appeal to the Privy Council where two Judges differ in opinion! 

The case of Appajt Bhivrav v. Shivlal Khubchand (1. L. R., 3 Bom., 204) 
lays down that s. d6 of the Letters Patent is superseded by s 575 of the bode, 
and s. 576 does not touch appeals, but only references. Clause 16 [ 816 ] is! 
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therefore, untouched by s. 575, an appeal will therefore lie. The case of Banee 
Shurno Moyee v. Luchmeeput Doogur (7 W. E., F. B., 512) shows that an 
appeal lies under s. 15 of the Charter. 

Mr. Phillips (with him Mr. Bonnerjee and Mr. Handley) for the Eespon dent. 

Section 15 of the Charter was adapted to a different state of affairs to 
what we have now. Section 36 of the Charter gives to the senior Judge the 
decision whether on facts or law , if the decision is arrived at by casting vote 
of the senior Judge, the Charter gave an appeal, That mode of deciding appeals 
has been done away with by s. 575 of the Code, which 4ays down that unless 
there is a majority, the decree is not to be interfered with , this does not come 
within the purview of the Charter Section 15 of the Charter gives an appeal, 
and the question is, is that appeal taken awav by s. 595 Section 575 has made 
a difference by taking cases decided by the voice of a senior Judge out of the 
category of the Charter. 

In clause 15, my argument rests on the word “judgment ”, “judgment” 
means a judgment given in the manner provided by clause 36, and has no 
reference to a judgment under s 575. If this is correct, the clause goes on to 
give an appeal to the Privy Council Then does s. 597, without noticing the 
last part of clause 15, take away the appeal to the Privy Council I submit not. 

The opinion of the Full Bench was as follows — 

We think that s. 575 of the Civil Proceduie Code does not take away the 
right of appeal which is given by clause 15 of the Letters Patent. 

We agree in the view taken by the Bombay High Court in the case of 
Appall Bhivrav v. Shivlal Khubchand (I L E., 3 Bom , 204), that the effect of 
s. 575 of the Code is to supeisede the piovision in clause 36 of the Letters Patent, 
that in the event of any disagreement between two Judges of a Division Bench, 
the judgment of the senior Judge shall prevail , but (.s/c), and still that notwith- 
standing that section, clause 15 of the Letters Patent remains in full force 

One very cogent reason, which has induced us to take this view, and 
which seems almost conclusive upon the point is, that [817] if the appeal 
under clause 15 of the Charter were taken away, a judgment in this Court of 
a Judge in a Division Bench, who agreed with the Couit below upon a ques- 
tion of fact, would be absolutely final However important the case might be, 
no appeal would lie to the Privy Council from that judgment This is clear 
from s 597 ol the Civil Procedure Code, which enacts that “no appeal shall 
lie to Her Majesty in Council from the judgment of one Judge of the High 
Court, or of one Judge of a Division Court, or of two or more Judges of the 
High Court, where they are equally divided in opinion.” 

It IS, therefore, we think, obviously intended that in an> such case an 
appeal should be had in the first instance to a Division Bench of the High 
Court, before an appeal can bo preferred to Her Majesty in Council, and such 
an appeal can only be had under clause 15 of the Charter. 

We are of opinion, therefore, that the question referred to us should bo 
answered in the affirmative. 

Attorney for Appellant . Baboo Aiishootosh Dhiu . 

Attorney for Eespondent : Mr. Pittar, 


NOTES. 

[Similar rulings have been given in 26 Mad , 548 ; 11 M. L J , 10 (14) , 20 Cal , 762 , 
28 Cal., 517 , 13 Bom., 449 , 18 Bom , 355 , 8 All . 105 , (1913) 17 C L. J , 206 The case 
of (1889) 11 All., 176 (180) should be distinguished on the ground that the Code did not apply 
there having been no hearing of the appeal ] 
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APPELLATE CIVIL. 

The 10th June, 1881. 

Pbbsbnt : 

Mb Justice McDonell and Mb. Justice Field. 

IshanjOhunder Roy Judgment- debtor 

versus 

Ashanoollah Khan Decree-holder ' 

Execution of dectec, Power of Court to stay — Code of Civil Procedure 
(Act XIV of 1882), ss. 239, 250, 243 and 246. 

It IS not open to the Court to refuse to executed decree against which no appeal has bpen 
preferred and the time for appealing against which has expired. 

One Ashanoollah Khan obtained a decree for enhancement of the rent of certain 
taluqs, together with other decrees for the rents of those taluqs for the years 
1279 — 1283 Against these decrees an appeal was preferred to the Privy 
Council, and pending that appeal the High Court passed an order for stay 
of execution. [ 818 ] Meanwhile Ashanoollah obtained an ex-parte decree for 
the rents of 1285 — 1288 in respect of the same taluqs In the course of 
the execution proceedings the judgment-debtor objected that the execution of 
the latter decree could not proceed, as the execution of the decree for the rent 
of the previous years had been stayed by the order of the High Court on 
account of the appeal to the Privy Council. The Subordinate Judge adverted to 
fe^ie circumstance of the ex parte nature of the decree, and disallowed the 
objection mainly on the ground, it would seem, that the property attached in 
execution of the decree was other than the taluqs or undertenure to prevent the 
sale of which the execution of the prior decrees had been stayed. From that 
order the judgment-debtor appealed to the High Court. The High Court at 
first refused the appeal, as a copy of its order staying execution of the previous 
decrees had not been placed before it, nor had the appellant tendered sufficient 
security. Upon a subsequent application in the same matter, the High Court 
granted a review of its former order and restored the appeal. 

Mr. Phillips and Baboo Grish Chunder Ohowdhnj for the Appellant. 

Mr. Evans, Baboo Sr math Banerji and Baboo KiUoda Ktnkur Roy for the 
Bespondent. 

The Judgment of the Court (McDonell and Field, JJ.) was delivered by 

Field, J. — This is an appeal against an order of the Subordinate Judge of 
Tipperah, dated 18th August 1883, refusing to stay the execution of a decree. 
The facts of the case are briefly these : The decree-holder obtained a previous 
decree for enhancement of the rent of certain taluqs. That decree, together 
with other decrees for the rents of these taluqs for subsequent years, is at 
present under appeal to the Privy Council. The years, the rents of which 
are thus sub judice, are 1279 — 1283, inclusive. In the case now before us an 
ex-parte decree was obtained for the rents of 1285, 1286, 1287 and 1288. 
Against that decree no appeal was preferred, and the time for preferring" an 
appeal has now expired. Under these circumstances, the question arises 

♦ Appe^ from C^der No. 341 ot 1883, against the order of Baboo RomaTSaSi sS 
second Subordinate I'udge of Tipperah, dated the 18th of August 1883. 
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ther the Court of First Instance had any jurisdiction to refuse to [819] 
e&ute the decree. There is no express provision m the Code of Civil 
J^oedure for such a case. But it has been contended that there are sections 
ii^me Code which appear to contemplate the existence of such a discretion in a 
(^Kt of First Instance as regards a decree against which no appeal has been 
preferred. Sections 239 and 250 have been referred to, and the words in the 
latter section — “ unless he sees cause to the contrary ” — have been relied 
upon as indicating the existence of such a discretionary power. It appears to 
us that these words are sufficiently explained by a reference to express 
provisions contained in other sections of the Code, (see, for example, s. 246) 
which provide for setting off cross decrees against each other, the effect 
being that no execution of the decree for the smaller amount will take place. 
We may also refer to s, 243, and we may bear in mind that when a decree- 
holder dies, while execution proceedings are pending, the Court may properly 
see cause not to issue its warrant until a proper person has been substituted 
on the record in the place of the deceased decree-holder We are therefore 
unable to say that there are any provisions in the Code which indirectly 
empower a Court of First Instance to refuse to execute a decree against which 
no appeal has been preferred, and the time for appealing against which 
has expired , and we think that we would not be justified in importing into 
the Code a provision which the Legislature has^ not thought fit to insert 
expressly or by necessary implication. W^e are of opinion, therefore, that the 
Subordinate Judge had no power to refuse execution of this decree. It must 
be borne in mind that even if the judgment-debtor succeeds in his appeal to 
the Privy Council, inasmuch as the present decree is not under appeal and 
would therefore not be directly affected by the result of the appeal in the Privy 
Council case, the decree-holder would still be entitled to demand execution, 
unless and until proceedings were taken either to obtain an injunction or to 
obtain a modification of the decree upon review. We must therefore dismiss 
this appeal, but, having regard to the circumstances, we think it should be 
without costs. The order passed as to costs when this appeal was dismissed 
on the previous occasion will stand. 

Appeal diHims8ed, 

NOTES. 

t See (1890) 15 Bom., HOT (308), as regards execution at the instance of assignees ] 
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[820J APPELLATE CIVIL. 

The 10th June, 1884. 

Present . 

Sir Eichard Garth, Knight, Chief Justice, and 
Mr Justice Beverley. 

Nuddyarchand Shaha and others Plaintiffs 

. versus 

Mea]an and another Defendants ‘ 

Encroachment by tenant — Landlords' right — Encroachment 
acquiesced in by landlord 

If a tenant during his tenancy encroacho'^ upon the land of a third person, and holds it 
With hifi own tenure until the expiration of the tenancy, he is considered to have made the 
encronchment not for his own benefit, but for that of his landlord , and if he has acquired a 
title against the third person by adverse posscbSioii, he has acquired it for his landlord and 
not for himself 

This was a suit brought to recover possession of cottahs of land. 

The plaintiffs were taluqdars and claimed the land as belonging to their 
ancestral taluq which they held under defendant No. 2. 

Defendant No. 1 stated that the plaintiffs had never been in possession of 
the land, and that he (defendant No 1) had been put )nto possession by the 
defendant No. 2, who was his zammdar 

The Munsiff found that the land did not belong to the plaintiffs’ taluq , 
but considered that it belonged to defendant No 2, and that as it adjoined 
other lands of the plaintiffs, they had at some time or other appropriated it by 
encroachment. But he further held that the plaintiffs had occupied the land 
for more than twenty years, and that they had therefore acquired a valid title 
both against defendant No. 1, and defendant No. 2 their landlord. 

Defendant No. 1 appealed to the Subordinate Judge, who held that the 
plaintiff's’ case had been that they occupied the land as included within their 
own taluq held under defendant No. 2, but that having failed to prove that the 
land w'^as so included in their taluq, they could not be permitted to turn round 
and plead [821] adverse possession against their own admitted landlord , and 
he further held that the defendant No. 1 was in possession apparently with the 
consent of the landlord, and that unless they could show a better title, they 
could not eject them , he therefore reversed the decision of the Munsiff 
The plaintiffs appealed to the High Court 
Baboo Dwarkanath Chakravah for the Appellants. 

Baboo Joygopal Ghose for the Bespon dents.* 

Judgment of the High Court was delivered by 

Garth, C.J., who, after stating the facts, continued. — It has been con- 
tended on appeal that the Subordinate Judge was wrong ; and that as it has been 
found that the plaintiff had been in possession of the land for upwards of 

• Appeal from Appellate Decree No. 2559 of 1882, against the decree of Baboo Dwarka 
Nath Mitter, Officiating Additional, Subordinate Judge of Mymensing, dated the 6tb of 
September 1882 ; revereing the decree of Baboo Jagat Chandra Das, Munsiff of iBsurgunge. 
dated the l8th June 1881. 
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12 years, paying no rent for it, and as the land did not form part of his taluq, he 
^mnst be considered as having lield it adversely to his landlord , and as he has 
^eld it in this way for more than 12 years, he has acquired a title to it by 
'^mitation. 

This case, therefore, directly raises the question, what the law of this 
country is with regard to encroachments made by a tenant upon his landlord's 
property. 

There is no doubt whatever that by the English law, an encroachment 
made by a tenant upon land adjoining to, or even in the neighbourhood of, his 
holding, IS presumed, in the absence of strong evidence to the contrary, to be 
made for the benefit of the landlord See the recent cases ol the Earl of Lis- 
burne v. Davies (L. R., 1 C P., 259) and Whiiinoic v. TI nmphnes (L R., 7 0. 

P.. 1). 

And this rule applies to all lands so encroached upon, whether tlie landlord 
has any interest in it or not. If a tenant, during his tenancy, encroaches upon 
the land of a third person, and holds it with liis own tenure until the expira- 
tion of the tenancy, he is considered to have made the encroachment, not for 
his own benefit, but for that of his landlord , and if he has acquired a title 
against the third person by an adverse possession, he has acquired it for his 
landlord, and not for himself See KinqsmtU [ 832 ] v MiUard (11 Ex, 313); 

. Andieivs v. Hailes (2 E and B., 349), and this doctrine appears to have been 
adopted here in tlie case of Goroo Doss Roy v. Issur Chundei Bose (22 W. R., 
247), as well as in other cases 

It is true, that by the English law, if it could be distinctly proved tliat 
the tenant made the encroachment adverseh to Ins landlord, an adverse 
possession lor 12 years might then give the tenant a title by limitation , and 
probably that would be so in this country , 

But that was clearly not the case in this instance, because the plaintiff 
himself in his plaint claims the land in question as pait of his taluq 

The only possible ground, as it seems to us, upon which a person in the 
plaintiff’s position could claim to retain possession of the land so encroached 
upon, would be, that the landlord had eithei expressly or imiiliedly acquiesced 
in the encroachment , or, in other words, that lie had allowed tlie tenant to add 
the area encroached upon to his holding 

It might be supposed from the language of the judgment in the case to 
which we have last referred that the learned Judges there intended to lay 
down the rule more broadly, and to say that in all cases, whethei the encroach- 
ments were made with or without the landlord’s consent, the tenant making it 
had a right to retain the land so encroached upon till the end of his tenancy. 
But we have consulted our brother MiTTER as to this, and we find that it was 
by no means the intention of the Court m that case to lay down the rule thus 
bi'oadly. 

It would, indeed, seem strange if, as a matter of law, a tenant were allowed, 
vntho'iit his landlord's permission, to appropriate any land which adjoins liis 
own tenure, and then when his landlord complained of the trespass, and 
required him to give the land up, he were allowed to take advantage of his 
own wrong, and insist upon retaining possession of it, until the expiration of 
his tenure. 

In this particular case, however, it was no part of the plaintiffs’ case that 
the zemindar, either expressly or impliedly, had consented to the encroachment. 
His case in the first instance was, [ 823 ] that the land in question formed part 
of his original taluq. That has l)een negatived by both the Courts. 


5 CAii.— 7? 
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He then contended that he had held it adversely fco his landlord; but <4 
that, for the reasons already given, we have found to be untenable. ? 

, (li'T 

The result, therefore, is that the appeal must be dismissed with costs. ^ 

Appeal dismissed, W 


^ NOTJBS 

t ENCROACHMENT ON LANDLORD'S PROPERTY— 

The presumption is that tho land enclosed from waste is added to the holding whether 
the landlord has or has not assented to the encroachment (1871) Whitmore v. Humphries 
(1871) L. R., 7 C. P , C, 

Where the tenant takes in land belonging to his landlord which was not originally in- 
closed in his holding, but is not waste land, so that it is not subject to the above presump- 
tion, it IS a question of fact to be decided on fall tho circumstances of tho case whether he has 
taken it in as part of his holding ; if he has, and if he has held it for more than twelve years, 
he IS entitled to retain it till tho end of his term, but must then give it up to the landlord with 
the original land — Tabor \ Godfrey (1895) 64 L J. Q. B. 245 L’nlil the tenant perfects 
his title to the encroachment by adverse possession for the prescribed period, the landlord 
may at his option treat the tenant as a trespasser in respect thereof — (1897) 25 Cal., 302 
(303) ; (1902) 16 C. P L. R., 30 (39) ; (1903) 31 Cal., 397 (402) 

See as to landlord’s rights under various circum.stances in such cases, (1905) 2 C L. J. 
125. 

As regards the limitation applicable, to a case of this sort, see (1908) 13 C W. N , 698.] 

[local 823] 

FULL BENCH REFERENCE. 

The 16th J une, 1 S84. 

Present * 

Sir Richard Garth, Kt., Chief Justice, Mr. Justice Mitter, 

Mr, Justice McDonell, Mr. Justice Prinsep, and Mr. Justice Wilson. 


Hurry Mohau Rai Plaintiff 

versus 

Goneah Chiinder Doss and others Defendants.''* 


liindn law — Repairs to houses held by a Hindu lady having a life interest — 
Credit — Death of life tenant before payment — Liability 
of estate for the debt. 

A daughter succeeding to the estate ol her faihcr ordered a quantity of lime for the 
purpose of making repairs to certain houses on the estate , the repairs were completed, but 
the lady died before the debt contracted by her for the lime had been paid off 

At the time of her death there remained outstanding a large sum due as rent, which 
the lady had neglecte^l to collect during her lifetime. 

In the suit brought by the creditor against the heir of the lady, and the reversionary 
heirs of her father’s estate (into whose hands the estate had passed), in which he asked for a 
decree — (1) against the estate in the hands of the reversioners , and (2) sought for payment 
out of the rents uncollected in the lady’s lifetime, or, in the alternative, that the lady’s 
personal estate might be held liable on a reference being made to a Full Bench, as to 
whether the plaintiff could enforce his claim against tlie estate in the hands of the heirs of 
Baj Chunder generally, or as against the amount of rents, which accrued due to the lady 
and which remained uncollected. 

Held, by MTTTER, McDONELL and PRlNSEP, JJ (GARTH, C. J , and WiLflON, J., 
dissenting) that the plaintiff was certainly entitled to be paid out of the arrears of rent 
since collected, but that he also was entitled to enforce his claim against the heirs of the last 
full owner of the estate generally. 

C8213 One Raj Chunder Doss died intestate, leaving him surviving a 
widow, Basmoni Dossee, and three daughters, Kooinaree Dossee, Poddomoney 
Dbasee and Juggodumba Dossee, and five grandsons by these daughters. 

♦ Full Bench Reference on a judgment of NORBIS, J., dated 19th July 1883. 
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On the death of Eaj Ohunder, Rasmoni became entitled as his widow to 
all his property, and continued in possession thereof till her death in 1871. 
On her death (Koomaree Dossee having predeceased her mother) Poddomoney 
and Juggodumba became jointly entitled to the estate of their deceased 
father, and continued in such possession until a partition took place, w^hen they 
severally enjoyed the rents, issues and profits of the shares allotted to them. _ 
In 1878 Poddomoney died and Juggodumba thereupon became entitled as the* 
sole surviving daughter of Raj Chunder to the whole of the estate. 
Amongst the property, which thus from time to time fell to her, were several 
brick houses ; and for the repair of these houses Juggodumba, through her 
manager, ordered from one Hurry Mohun Rai large quantities of lime. The 
first of such orders was made in 1873, when a hathchitta was granted to Hurry 
Mohun Rai duly signed by Juggodumba. Between 1873 and 1880 accounts 
between Juggodumba and Hurry Mohun were periodically adjusted, and the 
balance found due to Hurry Mohun after each such periodical adjustment 
was carried forward , the last of such adjustments being come to in By sack 
1287 (April and May 1880), when a balance of Rs 2,145 was found due to 
Hurry Mohun, the amount being cariied forward and entered in a fresh 
hathchitta, which was duly signed by Juggodumba. 

Subsequently to the last adjustment, Hurry Mohun supplied to Juggodumba 
a further quantity of lime, valued at Rs. 1,261, and received in part pay- 
-inent thereof Rs. 1,000 , this transaction was then entered in the hathchitta 
abovementioned. Juggodumba died on 31st December 1880, and the estate 
thereupon devolved on the grandsons of Raj Chunder. 

At the time of the death of Juggodumba there remained outstanding large 
sums of money due to Juggodumba as rents wliich had become payable to her 
in her lifetime, and had been uncollected, but which since her death had been 
realized by the [823] Receiver who had been appointed in a suit brought* by 
the grandsons for partition of the estate. 

Hurry Mohun then brought this suit against the heirs of Raj Chunder to 
recover Rs. 2,406 for lime supplied by him, asking that he might be paid out 
of the rents which had been uncollected during the lifetime of Juggodumba, 
and which w^ere now in the hands of the Receiver , and which had, as he sub- 
mitted, devolved on the defendants, subject to the debts and liabilities incurred 
by Juggodumba , and in the alternative, he asked for a decree against Troylo- 
konath Biswas, who was the sole heir of Juggodumba. in respect of her stridhan : 
and further prayed, should Troylokonath not admit sufficient assets, that the 
estate of Juggodumba might be administered. Hurry Mohun had previously 
to this suit put in a claim for the amount now sued for, in the administration 
suit brought to administer Juggodumba’s estate. 

The defendants stated that the income enjoyed by Juggodumba during her 
lifetime had amounted to several lakhs of rupees per annum, and that the 
repairs ought to have been paid for out of the accumulated suiplus income ; and 
contended that the uncollected rents formed an accretion to the estate of Raj 
Chunder and were not, therefore, liable for the debt. 

Mr. Jackson and Mr. Pauli t for the Plaintiff. 

Mr. Bonnerjee, Mr. Trevelyan, Mr Hill, and Mr. Sale for the different 
Defendants. 

Mr. Justice NOERIS gave judgment in favour of the plaintiff’, holding that 
the estate of Raj Chunder was liable for the amount of the plaintiff’s claims, 
and directed the Receiver to pay over the amounts sued for with costs to the 
plaintiff. 
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The defendants api^ealed. 

The appeal came on for hearing before Sir ElCHAliD Gakth, C. J , and Mr. 
Justice Cunningham, on the 15th February 1884, and the Court, after hearing 
Counsel, decided to refer the following questions to a Full Bench : — 

(1) Whethei, under the circumstances of the case, the plaintiff is en- 
l^itled to enforce his claim against the estate of Ba] [ 826 ] Chunder generally 

in the hands of the heirs of Baj Chunder. 

(2) Whether the plaintiff has a right to enforce his claim against the 
rents due and uncollected at the death of Juggodumba. 

The Advocate General (Mr. Pari/) and Mr. Bonnerjee for the Appellants. 

Mr. Paul . — Every debt is ordinarily payable by the person ordering the 
credit. If uncollected rents belong to the reversioner, it must follow that the 
liersonal debt is chargeable on the person only, and cited Ham Koomar Mitter 
V. Ichamoyi Dam (1. L. B., 6 Cal , 36) , liaviasami Mudalio^ v. Sellaitammal 
(I. L. B ) 4 Mad., 375) , Ga(lqcj)pa Desai v Apaji Jivandrao (I L. B., 3 Bom., 
237). 

Mr. Bonnerjec on the same side. — What is the nature of the estate a 
widow gets in her husband’s property, oi that a daugliter gets in her father’s 
property ? 

The widow is not a manager of the property she is full owner, and slie 
represents no one in the estate. She can throw away the income of the pro- 
perty if she chooses, so long as she does not interfere with the corpus. She 
uses the propeity so as to augment her income. 

As to the acts of a widow binding on the inheritance, see Vyavastha Dar- 
pana, v 39, p. 52, of Shyaraa Churn’s book. The question is whether doing 
repairs to a house are of such a beneficial character to the estate as to justify 
the widow alienating. 

The word “ sale ” in Vyavabtha Dai puna, vs 40, 41, p. 55, signifies also 
any other alienation. Is it a correct proposition oi law that from the time that 
the debt was contracted it became a chaige on hci estate*^ 

It appears that Juggodumba m hei lifetime brought a suit against the 
representative of Poddomoney to have it declared that the rents and profits 
formed part of the corpus of the estate, and that suit was decided in her favour 
— see the judgment of WILSON, J., dated 21st April 1880 

[ 827 ] The case of Bam Tuhid Singh v. Biseswar Lull Sahoo [24 W. B., 
307 , L. B , 2 I. A., 131 (143)J shows that it is not in every case in which a 
man lias benefited by the money of another that an obligation to repay that 
money arises, that even if the reversioner has enjoyed the benefit of tlie 
repairs done by the widow lie is not bound to repay the money spent. 

I submit the uncollected income became the property of the next heirs of 
her father after Juggodumba’s death, and that the repairs are payable out of 
income, and the remedy is against her estate and not against the estate that 
has been repaired Bungsee Dhur Hajra v Thakoor Pyrag Singh (7 Sel. Bep. 
114) ; Umroothram Byragec v. Narayundas Btiseekdas (2 Bor., 223). 

Mr. Evans (with him Mr Auitr AU) for the Bespondent, Troylokonath 
the son of Juggodumba. — I wish it to be declared that the uncollected rents are 
chargeable, but as I am one of the reversionary heirs I wish the suit to be 
dismissed. 

I will confine myself to the jioint as to the difference in the position of 
uncollected rents and the ordinary corpus of a testator’s estate. Inasmuch 
as uncollected rents became debts due to Juggodumba out of which she could 
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have paid for the lime they were her motiovs. How do uncollected rents 
become to be accretions ? 

In Isri But Koer v. Mmsamut llmislmtti Koerain (L R., 10 I. A , 150 . 
I. L. B., 10 Cal., 324) the question was whether property purchased by a 
widow out of the profits of the estate of her husband was to be considered an 
accretion. 

The widow had no opportunity of electing whether she would spend or 
save the uncollected rents, as she died when they were on the way to her , can 
the Court then elect for her , there is no rule of Hindu law which would allow 
of this to he done. It must he rernombored that the plaintiif has filed a claim 
for this debt in the administration suit, and I submit that, therefore, this suit 
should be dismissed. 

Mr. 0. C. MtfUick for the Respondent Hurry Mohun — The [828] widow 
fully represented the estate, and was but a manager or tiustoo foi the levei- 
sioneis, subject to the restrictions on alienation Whether she was rich or 
poor, or whether she applied the money to the repairs, are not points which 
can be considered in this reference 

[Garth, C.J — The question whether she had money to do the repairs 
must surely be considered , it is conceded that it was necessary to repaii ] 

Then would the widow be justified under any circumstances in leaving 
such a debt unpaid , it might be that she could not lielp leaving those debts 
outstanding , as to whether the heirs are liable in this suit T submit that 
whoever takes the estate is responsible for the debts— See Shania Churn 
Sircar’s Vtjavastha Darpana, p. 123, under lieading “ Payment ot debts” , see 
p. 127. It is not the immediate succession which is in question , the principle 
is that the person who holds tlie estate takes over the debts with certain defined 
exceptions, see p. 539 of theievised edition of Shama Chum , also Macnaghten*s 
Hindu Law, vol ii, ch x, s 283. If the reversioners aie not liable to pay for 
the lime out of the estate, yet they are liable to pay for it out ol the rents 
uncollected in the widow’s liletiine and afterwards collected by the Receiver. 
As to whether accumulations are to be considered cot pith see Uinihhutti Keuini 
V. Jhhn Butt Koer (1. L B., 5 Cal , 512 , 4 C LB, 511), as to the distinction 
between accumulations and the curicnt year’s income — see Sreemuttu Puddo- 
money Bos see v Bwarka JSaih Biswas (25 W. B , 335) 

The Opinion of the Court was as follows : — 

Mitter, J.— I am of opinion that the estate of Baj Chunder Doss, to 
which the defendants have succeeded on the death of Juggodumha Dossee, is 
liable for the balance of the price of the lime supjilied by the plaintift for the 
repair of certain houses appertaining to that estate. The lime was ordeied for 
the purpose of repairing some of the houses on Baj Chunder’s estate, and was 
actually used for that purpose. 

Under these circumstances the plaintiff, in my opinion, lias the right to 
be paid out of the estate to which the houses a])per-[829]tain , and Juggo- 
dumba is not iDersonally liable for the balance of the price of the lime supplied 
by the plaintiff. She incurred this liability as representing the estate of Baj 
Chunder Doss. 

The point referred to us has been argued before us as if the question for 
decision was, under what circumstances a Hindu female in possession of a quali- 
fied estate is competent to borrow money for the management of the estate, so as 
to bind it in the hands of the next heir But it seems to me that is not the 
question before us 


673 



1.L&. 16 tal. 836 


^UIIBY MOHIJN bAt 


The question before us is of a different character. It is, under what 
circumstances a contract or a transaction giving rise to pecuniary liability, 
entered into by a Hindu female representing an estate, is binding upon the heir 
of theiast male owner after her death. 

It is now settled law that a Hindu widow fully represents the estate, and 
when the estate is pretty large it becomes necessary to enter into various con- 
tracts or transactions with third parties in the course of its management. 
Circumstances may be imagined, where it would be manifestly unjust to hold 
that a particular contract, which a Hindu widow found it necessary to make 
with a third iiarty for the beneht of tlie estate, was not binding upon the next 
heir after her death. Supiiose the estate consists of Sunderbund grants in 
which periodically embankments are required to be constructed for their 
preservation. 

Suppose a Hindu widow in possession ofSsuch an estate engages workmen 
to construct an embankment on the condition of paying for the work after it 
was finished ; suppose the death of the widow takes place just after the work 
was completed. It seems to me, that it would be manifestly unjust to hold 
that the next heir succeeding to the estate would not be bound to pay for the 
work done out of that estate. 

On the other liand, cases may be supposed where it would be unjust to 
the next heir, after the widow’s death, to make him liable under a particular 
contract, though made by a Hindu widow in the course of the management of 
the estate. 

Suppose a Hindu widow engages a builder to make sundry improvements 
in the family dwelling house while there is no [830] necessity for such 
improvement, and dies after the w^oik is finished. It seems to me that it 
would he unjust to hold that the next heir is liable to pay for the work done 
o*ut of the estate, though it is to a certain extent benefited thereby. It 
follows therefore that in order to bind the next heir it is not sufficient to show^ 
that the contract has conferred a benefit upon the estate , but it must be 
further established that tlie contract is of such a nature that a prudent owner 
in managing his estate would find such a contract necessary for the due pre- 
servation of the estate. A contract, therefore, which not only confers a benefit 
upon the estate, but is necessary for its good management, though made by a 
Hindu widow, is, in iny opinion, binding upon the next lieir after her death. 

In the case before us both these requirements are fulfilled. The repair of 
the 1 louses not only benefited the estate, but was necessary in order to prevent 
their deterioration in value. It is not disputed in this case, and the fact is 
well known, that the value of house pioperties considerably depends on their 
being kept in good repair. 

It has been said that such outgoings as the costs of repairing houses 
appertaining to the estate must be met from the gross income of the estate. 
There is no doubt that it is so But that circumstance cannot affect the rights 
of a third party who has a valid claim against the estate. Suppose on the 
last day on which revenue may legally be paid a widow finds herself unable 
to meet a Government demand, from deficiency in the collections of rent from 
the tenants. There cannot be a question that a third party, who under these 
circumstances lends money to the widow to meet the Government demand, is 
entitled to recover it out of the estate But suppose the next day after the 
revenue was paid the arrears of rent were paid into her treasury, and she, 
without repaying the loan, squandered away the whole of the rent received, her 
act would not m the least degree affect tip rights of the lender. The Govern- 
ment revenue is as much payable out of the gross income as the costs of 
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repairing houses on the estate. The estate would be liable if there is a valid 
necessity for the particular transaction, although if a widow neglects to meet 
the liability out of the gross income C881] slie would be liable to be sued by 
the presumptive heir on the ground of waste. 

But in this case there is no such charge of waste against the deceased 
widow. On the other hand, it is admitted that after her death the arrears of 
rent that accrued due during her lifetime have been since collected. If the 
costs of repairing houses on the estate are to be met from the gross income, 
the plaintiff is at least entitled to a decree to have his claim satisfied out of the 
arrears of. rent collected since the death of the widow. But it has been 
contended that the accumulations go to the heir of the husband, and aie not 
liable for the widow’s personal debts But ex hypothe&i the whole of the 
arrears since collected cannot be considered accumulation, because if the costs 
of repairing houses oil the estate and similar outgoings are to come out of the 
gross income, tliat portion of it would become accumulation which would 
remain after meeting them. The creditors of the wido\v cannot prefer any 
claim against the arrears of rent collected after her death, because such rent 
does not constitute her stridhan. Therefoie the arrears of rent collected since 
the death of the widow cannot be considered assets left by her, and available 
to her general creditors. It is those creditors only, who liave a claim arising 
out of the management of the estate by the widow, tliat are entitled to be paid 
out “of the said rent. The heirs of the husband are entitled to have the 
control of the said fund, and not the personal heirs of the widow. But the 
former being only entitled to the accumulations properly so called, are bound 
to pay out of the said fund the necessary outgoings of the estate for the time 
during which the widow’s estate lasted. 

It is therefore clear to me that at any rate the plaintiff’ is entitled to be ' 
paid out of the arrears of rent since collected. 

But it seems to me that the plaintiff’s right is higher, and, in my opinion, 
he is entitled to enforce his claim against the appellants as the heirs of Eaj 
Chunder generally. 

MoDonell, J. — We are asked to say, whether, under the circumstances 
stated m the order of reference, the plaintiff had a right to enforce his claim 
as against the appellants . (l) as against the heirs of Raj Chunder generally , 
(2) as against the amount of rent C832] which accrued due to Juggodumba 
Dossee and which remained uncollected at her death, and which has since been 
collected by the Receiver on account of tlie aforesaid lieirs 

I think that both the questions should be answered in the affirmative, 
and generally for the reasons given by my learned brother Mitter. 

It is admitted that Juggodumba Dossee ordeied the lime, for the price of 
which this suit is brought, and that she was legally bound to pay for it. 

It is further admitted that the lime was ordered by her for the express 
purpose of repairing some of the houses appertaining to Raj Chunder’s estate, 
and that it was actually used for that purpose. It is clear that the repairs of 
these houses not only benefited the estate of her father, Raj Chunder, but w'ere 
necessary in order to prevent a deterioration in their value. 

Under these circumstances, the plaintiff, in my opinion, has a right to be 
paid out of the estate to which the houses appertained, and Juggodumba or her 
heirs cannot be held to be personally liable for the balance of the price of the 
lime supplied by the plaintiff*. 

It has been argued that such outgoings, as the cost of repairing houses 
should, be met from the income of the estate ; that this is so, I think, cannot 
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be doubtful, and if Juggodumba Dossee, having assets sufficient to meet such 
charges, had spent the income on her own amusements and had neglected to 
pay such debts as those due to the plaintiff, she might be liable to be sued by 
the presumptive heirs of Eaj Chunder to restrain her from waste , but I argue 
with Mitter, J., that this would not affect the rights of a third party, such as 
the plaintiff, who has a valid claim against the estate , more especially in a 
case like the present one, where the heirs of Ea] Chunder have received tlie 
amount of rent which had accrued due before the death of Juggodumba Dossee, 
which said amount is much more than sufficient to satisfy tlie plaintiff’s claim. 

Prinsep, J — This is a case tried on the Original Side of this Court, which 
an Appellate Bench has referred for oui opinion on two points involving 
considerations of Hindu law. 

Tlie following facts have been found, or liave been admitted in the course 
of argument. 

[833] The plaintiff, from time to tune, has supplied duggodumba (who 
as daughter by riglit oi inheritance was in possession of the estate of Eaj 
Chunder Doss) with lime for the purpose of repairing some of the houses of 
Eaj Chunder’s estate, and the lime was used for this purpose. It was the 
practice for Juggodumba’s man of business, from time to time, to make pay- 
ments to the plaintiff on this account, at Juggodumba’s death moneys were 
due to the plaintiff for lime thus supplied and used, and he has accordingly sued 
the heirs of Eaj Chunder Doss, wlio have succeeded to the estate as liable to 
satisfy this debt out of that estaie , but at the same time he has joined as a 
defendant the heir of Juggodumba herself, asking as an alternative that, should 
relief be refused against Eaj Chunder’s estate, the lady’s personal estate may 
^ bo held liable. It further appears that there were, at the ladv’s death, large 
outstandings due in the shape of uncollected rents which formed portion of Eaj 
Chunder’s estate , these have been realised, and are in the liands of a Eeceiver. 
The plaintiff’ asks in the hrst place to be paid out of these moneys. 

I agree with MiTTER, , 1 ., and generally for the reasons stated by him, that 
the heirs of Eaj Chunder Doss are liable for the debt to the plaintiff, but I 
would add a few observations 

I will first of all consider the rights of the plaintiff as against Juggodumba 
as if she were now alive On his inability to obtain a private settlement of 
his claims he would be entitled to obtain the assistance of tlie Courts by means 
of a suit If he desired to make Juggodumba peisonallv liable, that is to say, 
if he were satisfied with obtaining a decree against her peisonallv, which 
would be enforceable only by attachment of her person, or by attachment and 
sale of her own personal propoity, that is her stridlian, he would bring the suit 
against her alone. But it would be open to her to reply that she was not 
personally liable , that; her dealings with the jilaintiff were as representing the 
estate of Eaj Chunder , that the articles for which payment was sought were 
such as could legitimately be purchased by her in the interests of that estate ; 
and that they were supplied and used for such purpose. 

The Court would then join the reversionary heir to Eaj Chunder’s estate 
as defendant to the suit, and try the issue of the liability of that estate, or 
whethei the widow was alone liable. If the [834] allegations made by the 
widow, such as T have above stated, were established, a decree would, as I 
understand the law, be passed declaring Eaj Chunder’s estate to be liable to 
satisfy the debt. If, however, she should fail to prove her allegations that she 
was not personally liable, the plaintiff would receive a personal decree against 
her. 
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But it would also be open to the plaintiff to sue the lady and the next 
reversionary heir together, if he desired to make his claim for payment from 
the estate of Baj Chunder. In that case the Court would have tOfdetermine the 
same points that I have just stated, as might be, raised if the lady were sued 
alone for the money as a personal debt. It w^ould not, as I understand the 
position of the parties, be for the Court to determine in such a suit the question of 
legal necessity, as applied to the powers of a Hindu widow to alienate some of 
the immoveable family property by sale, or to borrow money by creating some 
incumbrance on it, but simply to decide whether the articles supplied were 
such as could legitimately he supplied to a Hindu widow, for the purpose of 
enabling her to perform her duty as the temporary proprietor, and as such, 
borrowed to maintain the family property Whether non-payment of such 
debts amounted to waste is not a matter which could he raised in that suit. 

It is a matter with which the plaintiff would have no concern. His right, 
under the circumstances stated above, to recover the mone\ due to him cannot 
be affected by the omission or refusal of the Hindu widow to pay the money 
due out of her current income , such conduct on her part might, liowover, 
amount to an act of waste, which would entitle the reversioner to sue lier for 
the purpose of obtaining an adequate remedy 

The deatbf of the lady before payment w^as made, does not, in my 
opinion, alter the rights of the plaintiff, unless we liold that he was bound 
to give her no credit but to require cash payments I do not under- 
stand that this proposition is insisted on Whether Juggodumha has been 
guilty of waste in her management of Raj Chunder’s estate , whether, out 
of her ample income from this source, she should not have paid this 
debt before hei death, ai'e matters with w'hich in the present suit [835] 
we have no concern. We have rather to consider whether the plaintiff 
has any claim on that estate If he has, mere forbearance on his part ih 
realizing the money due to him promptly would not affect his right. If the 
lady has, as has been suggested, been \vasting that estate so as to favour tlie 
heirs of her private estate that cannot concern the plaintiff These are 
matters which concern only the heirs of the respective estates in determining 
to which estate anv funds belong Nor do I propose to consider any 
hypothetical cases of the position of a reversionary heir in the event of waste 
on the part of a Hindu wndow If Raj Chunder's estate is liable, the plaintiff’ 
is entitled to recover from it , any waste on her part would not shift tlie 
responsibility so far as regards payment to the plaintiff’, unless possibly it 
could be shown that by his conduct the plaintiff had connived at that waste. 
He has had long dealings with the family, and has not been paid m cash, but 
he has had his account settled at intervals, and the accident of the lady's death 
at a time when there was a balance due to him could not affect liis position But 
even if it be held that this debt should have lieen met out of the lady’s current 
income — a proposition not conceded by me except for argument’s sake — we 
have it here that at her death large sums of uncollected rents were due, more 
than are sufficient to meet this demand. 

For these reasons I would reply to the questions put by the Appellate 
Bench that, under the circumstances stated, the plaintiff has a right to enforce 
his claim against the heirs of Raj Chunder, either generally or as against the 
amount of rents which accrued to Juggodumha and which remained uncol- 
lected at her death. 

Garth, G.J. — As the question referred to us is peculiarly one of Hindu 
law, I feel some hesitation in dissenting fiom my brother MiTTER. If I could 
find any authority in favour of his opinion, or any recognised principle upon 
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which I thought it could roasonably be supported, I should be disposed to 
mistrust my own judgment, more especially, if T could see that any injustice 
would result in the majority of cases from my own view of the matter. 

But as the question is admittedly now raised for the first time in a Court 
of law, and as there is no authority upon it, and as [ 886 ] 1 cannot help 
thinking that the position for which the plaintiff contends, will not only be 
inconsistent with recognised principles of Hindu law, but will give rise to a 
vast amount of inconvenience and litigation, I feel bound to record my own 
strong convictions in opposition to the views of the majority of the Court. 

We have here, a Hindu lady in the enjoyment of a widow's estate in a 
very large property consisting in a great measure of houses in Calcutta. Her 
yearly income was estimated at no less than from four to five lakhs of 
rupees. 

Her manager gives orders to the plaintiff for a quantity of lime, for the 
repair of these houses The plaintiff supplies it from time to time, and is paid 
for it by the manager by sums on account out of the lady’s income, which, 
of course, is very far more than sulficient to satisfy this, and every other, 
requirement of the estate. 

There were no special terms entered into with the plaintiff. He was 
dealt with in the same way as any other merchant or tradesman who supplied 
goods or labour for the purposes of the estate by order of the lady or her 
manager. 

Under these circumstances, it is contended that the plaintiff did not con- 
tract with the lady personally, but merely with her as representing her husband’s 
estate for the time being, and that consequently the plaintiff, if he had sued 
her for the price of the lime, could not have obtained a decree against her 
personally, but only a decree enforceable against the estate , or, in other words, 
a^ decree under which the lady’s own stiidhan, if she had any, or her person, 
could not be taken in execution. 

And, if I understand my brother MlTTER rightly, such a decree could not 
be realised against the estate so as to affect the reversionary heirs. It could 
only be realised against income of the estate in her hands, or against her life 
interest in the property , and in case of her death after the decree was made it 
could not be realised against tlie estate in the hands of the reversionary heirs. 

The consequence would be, that the creditor, having obtained such a 
decree, would have less security for his money than if he had contracted with 
the lady personally, and obtained a decree against her in the ordinary way, 
because, under a decree against [8373 her personally, he could, not only, have 
proceeded against her stridhau and her person, but also, against any proceeds 
of the estate in her hands, or against her own life interest in the estate itself, 
[See Batjun Dabey v. Bnj Bhookan Lull Awusti (24 W. R., 307)1 . 

The only way, so far as I can see, in which a creditor, under such circum- 
stances, who had supplied goods upon the credit of the estate, could place him- 
self in any better position than if he had personally contracted with the widow, 
would be, by suing the widow and the next reversionary heir in the same suit 
for the price of the goods, and having obtained a decree against both defen- 
dants, by putting up the entire estate (not only the widow’s but the reversionary 
interest) for sale in execution, he might in this way sell the whole estate, 
or as much of it as would be necessary to liquidate the debt, but, of course, 
the reversionary heir, having notice of the proceedings, would have an oppor- 
tunity, if he so pleased, of redeeming the property from sale. 

In many cases, however, the reversionary heir would probably not think 
it worth while to redeem ; as, for instance, in the case of a young widow likely 
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to live many years, where, the reversionaiy heir is an old man or a bad life. In 
such case if the reversionary heir did not choose to redeem, the estate would 
be sold to the injury of the inheritance. 

Now this, as it seems to me, would be allowing a widow, or any other 
Hindu female heir, to do indirectly precisely what the Hindu law expressly 
forbids, and what our Courts and their Lordships of the Privy Council have 
been very careful in a long series of decided cases to prevent. 

If there is any point of Hindu law more clear than another, it is this, that 
a Hindu widow has no right to sell or charge the estate to the preiudice of the 
inheritance, so long as the income from the estate is sufliciently large to satisfy 
all its proper requirements. 

In other words, in order to justify any such sale or charge, a necessity of 
two kinds must be shown * 

1st . — A necessity for the money sought to be raised , as, for [838] in- 
stance, that it is wanted for repairs, or for paying Government revenue, or for 
shrads, marriages or the like , and 

2nd. — That the income of the property is not sufficient to provide the 
requisite funds, and that consequently it is necessary to sell or mortgage. 

Unless this last necessity is shown, no mortgage or sale, by a Hindu 
widow, is valid as against the reversionary heir 

But if the plaintiff’s contention be coirect, it would never be necessary in 
a case like the present to consider whether the income of the widow is suffi- 
cient to pay for the repairs or not , all that the widow need do, is to order the 
materials, or the labour, or whatever else is necessary for repairing the property, 
and not to pay for them. The plaintift'’s remedy would then be, as I under- 
stand the plaintiff 's argument is, to sue the widow and the next presumptive 
reversionary heir as representing the estate, and under a decree in such a suit 
the whole estate, or a sufficient portion of it, might be irredeemably sold, 
unless, the reversionary heir chose to redeem the property by paying the 
widow’s debts out of his own money. * 

Meanwhile the widow may be expending the income of the estate in her 
own amusement, or in any way she thinks proper , and the only remedy 
against her, as I understand the argument is, would be by a suit by the rever- 
sionary heir to lestrain her fiom waste, the alleged waste consisting in this, 
that the widow has been spending the income of the property instead of pay- 
ing as she ought the creditors upon it. 

But then, as it seems to me, the mischief would have been done. The 
sale of the property would have been completed and the interest of the rever- 
sioner would have been sacrificed, 

I should have thought that if this had lieen the law tliere would surely be 
some cases in the books upon the subject. But not a single instance has been 
adduced in which a suit like the present has ever been brought against the 
reversioners ; not one in which a decree, such as we have been discussing, 
against the widow as representing the estate, or against the widow and the 
next reversionary heirs has ever been made , and no single instance in which 
a suit, such as is suggested, has been brought against a widow for waste. 

[839] Having regard to the numbers of cases, in which Hindu widows 
and other female heirs are constantly attempting to raise money by sale or 
mortgage of the inheritance, and the many devices which are resorted to for 
that purpose by mookh tears and others employed by these ladies, it is certainly 
remarkable, that if the law is as the plaintiff contends, we should find no 
single trace of it in the reports. 
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And, in iny opinion, if this were the law, it would lead to much incon- 
venience and injustice ; and I will proceed to explain why I think so. 

If I understand my brother Mitter rightly, he considers that a contract 
made by a widow for goods or labour, as in the present case, would only be 
binding upon the estate if the goods supplied were for the purpose of repairs or 
other necessary expenditure for keeping up the property. 

Thus, for instance, if the lime supplied by the plaintiff were required for 
such repairs, then the plaintiff'* s contract (in the absence of any special 
agreement to the contrary) would be made upon the credit of the estate. 

But if the lime were supplied for building new houses, or for any other 
purpose which would amount to a necessity, the contract would be made upon 
the personal credit of the w^idow herself 

If so, it will in future be very important for contractors in the plaintifl’*s 
position, when dealing with a Hindu widow, to ascertain tor what purpose the 
goods or labour which they supply are required. If required for one purpose, 
their remedy will be against the estate , if required for another, their remedy 
will be against the widow personally. 

This very case affords a good illustration of the diftioulty to which this 
state of the law might give rise. 

Suppose, that tlie widow in this instance had required the lime partly for 
necessary repairs to her property, and partly for other purposes which would 
come within the category of necessaries, and suppose, the order to have been 
given to the plaintiff, without any information as to the purpose for which the 
lime was required. If the plaintiff, under these circumstances, would wish to 
ascertain his true legal position, he must find out how [840] much of the lime 
was required for necessaries, and how much for other purposes , and in the 
eVfent of his having to sue for the price, he must shape liis case accordingly. 

If his proper claim is against the estate, he would have to find out who is 
the next leversionary hen, and to make him a defendant in the suit , and here 
he would expose himself to two risks, which 1 must say it seems to mo very 
hard to impose upon a contractor in the plaintiff’s position. 

His suit would be defeated as against the alleged reversioner— 

IsL — By his failing to prove that he was the next reversionary heir ; and 

271(1 . — By its being shown that tlie goods were not oidered or required for 
necessary repairs, but foi purposes which were not necessaries. 

It is obvious that in such a suit the alleged reversioner must be allowed 
to set up either or both of these defences, because, generally speaking, it would 
be the object ol the widow to shift the buithen of the debt from herself on to 
the estate ; and whatever representations might have been made to the creditor 
at the time when the goods were ordered, it would be open to the reversioner 
to show that in point of fact the goods weie not used or required for necessary 
repairs. 

And difficulties still more serious might arise in suits, such as have been 
suggested, against the widow for waste 

Even assuming that the next reversionary heir lived in the neighbourhood, 
how could he possibly ascertain, if he was purposely kept in ignorance of the 
fact, whether the widow was paying her debts or not ? And, again, what 
amount of neglect on the part of the widow to pay such debts would justify a 
suit for waste ? 

Jf she left tliom unpaid for six months or a year, or two years, would that 
amount to waste Or must the reversioner wait to sue for waste, until he is 
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actuaJly suad for the debt, or hia estate has been attached or put up for sale 
under a decree ? 

These are all novel questions, of course, because the doctrine which gives 
rise to them is novel ; but I fear that if that doctrine is really to be the law of 
the land, we shall soon hear enough about it in the litigation which will follow. 

[841] If Hindu widows find, that by shifting their debts from their own 
shoulders on to those of the reversionary heirs, they can manage to spend 
their income for their own purposes and upon their own pleasures, I am afraid 
that they will not be slow in availing themselves of the chances which the law 
affords them. And this brings us to the question, why should Hindu widows 
be in any different position as against tradesmen and others with whom they 
deal, than ladies of any other nationality who have a life estate in immove- 
able property 

A European, a Mahomedan, or a Parsoe lady, who has a life estate in 
land, contracts with tradesmen and others, as anybody else in that position 
would do, upon her own responsibility 

The tradesman knows perfectly well that the person with whom he is 
dealing has only an estate for life, and if he is a wise man he looks after his own 
interests, and does not allow his customer to run too deeply into his debt. 

There are thousands of persons in this country, officials and others, who 
have nothing but their salary, a life income to live upon, and their salary or 
income dies with them Tradesmen and others who deal with such persons 
know this perfectly well , and are content to run the risk of it , and I cannot 
see why persons who deal with Hindu widows should be placed in any 
different position. 

It may be, no doubt, as observed by my brother MiTTEK during the 
argument, that the legal status ot a Hindu widow in foiraer days was not so 
much tliat of a tenant for life, as of a tempoiary custodian of her liusband’s 
property 

But tliat, surely, is not the state of the law now The true nature of a 
widow’s estate was carefully and lulh discussed anti considered in the Full 
Bench case of Kerry Kolitany v. Monecjam KnLita (13 B L R., F. B., 1) , and 
nine out of ten Judges ot that Bench agreed in holding that the interest of a 
Hindu widow was not that of a mere custodian or trustee, but that she had 
an estate of inheritance in some respects larger than an ordinary estate for 
life under the English law. 

Then why should slie not be personally liable, like any other tenant for 
life, for goods or labour, wJiich she orders ? And why [842] should persons 
contracting with her be in any worse ot better position as regards their rights 
and remedies, than they would be as against any other tenant lor life The 
question for this Full Bench is not, upon whose credit, as a matter of fact, the 
plaintiff’ contracted , that question would be one for the Division Bench , what 
we have to decide is this, with whom, as a mattei of law, in the absence of 
any evidence beyond the facts found, the plaintiff contracted to supply tlie lime, 
and I am at a loss to see why a different rule should be applied to the case 
of a Hindu widow horn that which would be a])plied to any other case of a 
tenant for life. 

It may be, that in this particular instance it would be morally right that 
the plaintiff should be paid by the defendants, but 1 am strongly opposed to 
sacrificing principle, and introducing novel doctrines into this or any other 
Court in order to do justice in any particular case , and I consider that the 
plaintifif’s contention is not only contrary to law, but that, as I have already 
explained, it would lead to much injustice and litigation. 
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There is more plausibility, and, no doubt, less danger, in the second 
proposition contended for by the plaintiff, but even this is very difficult to 
reconcile with the present state of the Law. 

Having regard to the discussion of their Lordships in the Privy Council 
in the case of Ishrz Dut Koer v. Hambutti Koerain (I. L.B., 10 Cal., 324 ; L. E., 
10 I. A., 150) it is clear, that uncollected rents of a property held by a 
Hindu widow must belong at her death, not to her estate, but to the rever- 
sionary heirs , and, therefore, unless it could be shown that the plaintift’’s debt 
was charged in some way or other upon these rents, it is difficult to see how 
they can be legally made available for its payment. If the rents were not 
charged with the plaintiff’s debt in the widow’s lifetime, it is difficult to see 
how they could have become so charged at her death. 

An ordinary tenant for life under the English law is entitled to all rents, 
collected or uncollected, which became due in his or her lifetime. They belong 
to the estate of the life tenant and not to the reversioner. 

And not only so, but by the Statute 4 & 5, William IV, c. 22, s. 2, all 
rents becoming due at fixed periods are made so apportion- [ 848 ] able between 
a tenant for life and the remainder man or reversioner, as that, on the death 
of the tenant for life during one of such periods, ho or she is entitled to a 
proportionate part of the accruing rent up to the time of his or her death, and 
the remainder man or reversioner to the other part. 

In this respect a Hindu widow is, by the present law of this country, 
placed at a great disadvantage, and her creditors also , because in case of her 
death all uncollected rents, instead of belonging to her estate, end being 
distributable amongst her creditors, belong to the reversionary heir. 

It would undoubtedly be a very fair rule and productive, as far as I can 
sef), of no hardship, that such uncollected rents should only be considered as 
belonging to the reversionary heir, subject to any debts which may have been 
incurred by the widow ; at any rate, debts which have been incurred by her in 
providing for the necessities of the family property. 

But this would be such a serious qualification of the law as laid down by 
the Privy Council, that I, for one, do not feel justified at present in adopting 
such a rule. 

In my opinion, therefore, the question referred to us should be answered in 
the negative. 

It is much to be hoped, that having regard to the novelty, the importance, 
and the general application of this question, and the divided opinions of this 
Court upon it, it may be submitted, before long, either in this or some other 
case, for the consideration of the Privy Council. 

Wilsonf J. — The first question inferred to us is, whether, under the cir- 
cumstances stated in the reference, tlie plaintiff is entitled to enforce his claim 
against the estate of Eaj Chunder Doss generally in the hands of the heirs 
of the latter. 

I feel great hesitation in expressing an opinion upon this question at vari- 
ance with that of some of my colleagues, whose experience in the administration 
of the Hindu law is much longer than mine. But I am unable to come to any 
conclusion other than that at which the Chief Justice has arrived. 

I agree generally in the reasons given by the Chief Justice for that con- 
clusion ; and I desire only to add some further considerations, which seem to 
me to support that view. 

tw We are asked to say whether a widow or daughter, in possession of 
an estate as such, who incurs a debt for necessary repairs, there being 
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no suggestion of any deficiency at any time of income out of which to pay it, 
nor of any necessity to charge the inheritance ; and there being no evidence of 
an intention on anybody’s part to charge the inheritance, and no evidence of a 
contrary intention, is to be taken, as matter of law, to contract on her own 
behalf or as representing the estate. 

There is nothing, I think, peculiar about repairs ; whatever rule we lay 
down in this case, must, I conceive, apply to all contracts properly made, and 
all liabilities properly incurred, in relation to the estate of which the widow or 
daughter is in possession ; in fact, to all the ordinary outgoings which in a 
well-managed estate make up the difference between the gross income and the 
net income, such as Government revenue, rent (if any), maintenance and 
costs of collection. 

In order to answer the question, in what capacity the lady contracts, or 
incurs liabilities in connection with the estate ’ I think, we must first ask 
another question : In what capacity does she hold the estate ? If she holds it as 
a trustee or manager or on behalf or for the benefit of others, it may well be 
inferred that she makes contracts and incurs liabilities accordingly. 

If she holds it as a beneficial owner, on her own behalf, and for her own 
enjoyment, I think, it follows tliat she contracts and incurs liabilities in a 
like capacity. 

It is, I think, now well settled that a widow or daughter in question, not 
as such, holds as a beneficial owner, not as a trustee ; and upon this principle 
the question now before us seems to me to be thereby disposed of. The autho- 
rities, I think, support the same view. They deal with the case of a Hindu 
widow ; this is, in fact, the case of a daughter. The daughter's case is cer- 
tainly not one more favourable to the plaintiff’s view than the widow’s. 

In the cases I am about to refer to, it is necessary to bear in mind that tlie 
question has arisen after decree and execution, and has related to the effect of 
the decree and execution , and, of course, it is one thing, to say what was the 
decree and what did pass under the e^Aecution sale, and another thing, to say 
what might or ought to have been the suit and the decree, and what might 
C846] or ought to have been sold in execution. But in the cases in question, 
as in many other classes of cases with which we are familiar, the nature and 
incidence of the original liability has been considered in construing the pro- 
ceedings which have been employed to give effect to it. 

In the case of Kistomoyee Dassee v. Prosunno Narain Ckowdhry (6 W. K., 
304) it appears that one of several owners of an estate paid the Government 
revenue upon it, and sued his co-owner for contribution. 

He obtained a decree against one of them, a Hindu widow, and put up 
her estate for sale m execution. The defendant became the purchaser. The 
question was, what passed by the sale, the widow’s interest or the whole estate 
that had been her husband’s The Court said “ She was a Hindu widow 
in possession, and the debt contracted was fiy her, and her rights and interests 
in the property were sold,” It is added : “ The decree might have declared 

the property itself liable for the debt.” 

It seems to me to be held there, that the liability — a liability to contribute 
to Government revenue paid by a co-owner — was a personal liability of the 
widow ; though from the nature of the liability, arising as it did from a pay- 
ment made to save the whole estate, it was also a charge upon the estate. 
And that case is cited with approval by the Privy Council in Baijun Doobey 
v. Bnj Bhookun Lai Awusti (L. R, 21 A., 279). In Mohima Chundra Boy 
Chowdry v. Bam Kissore Chowdry (15 B.L.R., 142), the question, again, was 
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what passed by sales in execution of decrees against a widow. One of the 
decrees was in a suit for rent, the other in a suit on a bond given for arrears 
of rent, the rent in neither case being rent of the property sold. The rent had 
accrued after the death of the husband. CouCH, C J., and AlNSLiE, J., held 
that only the widow’s interest passed. Several reasons are given for this 
conclusion — amongst them, the want of proper parties to represent the estate. 
These reasons do not apply to the present case. But other reasons are given 
that do apply , having referred to two cases m which decrees had been obtained 
against widows for rent accrued during their husband’s life, the Chief Justice 
says, what is laid down there is that where the suit is brought in respect of a 
debt due from the [ 846 ] husband, the decree against the widow, although it 
may be apparently a decree against her personally, is not to be considered as 
such, but as a decree against her as tlie representative of her husband’s estate, 
and the decree may be executed as such. In the present case, the debt was 
not due from the husband, and if the estate of the husband is to be charged, 
either for the arrears of rent becoming due after his death, or for the bond 
which was given by his widow, it can only be upon the ground that the debts 
were necessarily contracted by the widow or under sucli circumstances as to 
make the whole estate liable, and not merely the interest of the person who 
contracted them The suits were against the wndow, and the decrees made 
in both were against her, and purported to be against her personally. The 
question whether the debts were necessarily incurred, so as to charge tlie 
estate, was not tried in either of the suits It w^as not necessary for the 
plaintiff, in either of them, to prove that, in order to obtain a decree, he had a 
right to a decree against the widow% upon proving m the one ♦case that 
the arrears of rent were due, and in the other that the bond was executed 
by her. 

This passage seems to me to show three things . First, that, in the 
opinion of the Court, the rent accruing due while the widow is in possession is 
a personal liability of the widow . secondly, tliat it cannot be made a debt 
against the whole estate without proof of necessity : thirdly, that the question, 
whether the rent is due, and the question, wiiether it is necessary to incur 
a debt in respect of it so as to charge the estate, are distinct questions. 

In the note to that case is reported a case of Bnj Bhookun LaM Aiimstee 
V. Mahadeo Doobcy decided by Loch and AlNSLlE, JJ In it the question was, 
what passed under a sale in execution of a decree against a widow for arrears 
of maintenance accrued due after her husband’s death It was held that 
the widow’s interest alone passed. Ainslie, J., in the course of the judg- 
ment says’ Bv the Hindu law, the claim was one to be satisfied 
by the holder of the property, at the time when each successive annual 
payment became due. I must hold that the debt was a debt incurred by 
Doorga Koowar (the widowj her-[847]self.” He says again • “Assuming 
for the moment that Doorga Koo^^ar’s income from the properties of which 
she was tenant for life, with the right of a Hindu widow, was ample to provide 
for Net Koowar 's allowance, as well as her own necessary expenses, it could 
not be asserted that there was any legal necessity sufficient to render valid an 
alienation by her.” It is then pointed out that the maintenance, being a 
charge on the estate, might have been enforced against the whole estate in a 
suit properly framed for the purpose, and, no doubt, it might, the charge being 
jjrior to the widow’s estate. 

That case came on appeal before the Privy Council (L. B., 2 I. A., 276), 
and the judgment of this Court was affirmed. Their Lordships examine the 
form as well as the substance of all the proceedings. They consider, amongst 
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Qtfaer things, the nature and inoidenoe of the original debt, and, as it seems to 
me, they treat this as one of the Elements in the decision of the case. They 
say : This was a personal debt of the widow, and there is nothing to show 
that the estate of Mudden Mohun (the husband) wds charged by the decree. 
The sale against her in discharge of her personal liability was of the interest 
which belonged to her, and not of the estate which belonged to her husband. 
It was the widow’s property only that was liable to be sold, or was sold, 
in discharge of her personal debt.” And, again, they speak of the view 
which their Lordships have taken of this decree , that it was a decree in a 
suit against the widow personally , that the decree was against her personally : 
that the attachment was to sell her property, that is, the interest which 
belonged to her in the estate and which was liable to make good her default. 
That judgment has been again explained by the same tribunal in the recent 
case of Jogul Ktsore v. Maharajah Jotendro Mohun Tagore (No. 51 of 1881 and 
No. 2 of 1882, dated 13th March 1884, unrep.). 

These authorities seem to me to show, that a Hindu widow in possession 
of her husband’s estate is personally bound by the contracts she makes, and 
the liabilities she incurs in respect of matters properly payable out of revenue. 

Secondly y that some of these charges may, from their own [ 848 ] nature, 
also be charges on the inheritance, and may be enforced as such in a suit 
properly framed for the purpose 

Thirdly, that the widow cannot by any act of her’s throw upon the 
inheritance liabilities properly her own, except in case of necessity. 

Fourthly, that necessity means for this purpose not merely a necessity to 
make a payment, but a necessity for want of funds to pay it with, for throwing 
it upon the inheritance. 

t 

It is right, perhaps, to say, for the sake of caution, that I am not now 
dealing with the nature of the proof of necessity, or of enquiry into its exis* 
tence, to be required. That subject has been dealt with by the Privy Council 
in Hunnooman Persaud Pan day v. Babooee Munraj Koonweree (6 Moo. I. A , 
393) ; Kameshwar Pershad v Bun Bahadur Stngh (I. L. R., 6 Cal., 843). 

I have not found any authority for the proposition contended for in 
argument that all the legitimate liabilities, incurred by a Hindu widow in the 
management of her estate, are incurred by her as representative of the estate. 

A case was cited from Macnaghtein’s Precedents, chap. X, case VIII, 
page 283. The question referred to the Pundits was as to the liability of the 
reversionary heir of a deceased proprietor to pay a debt incurred by the widow 
of the latter while in possession of her husband’s estate. The answer is, 
supposing the proprietor, a widow, who succeeded him, to have contracted the 
debt for the payment of rent due to Government or other necessary disburse- 
ment to save the estate, or for the purpose qf promoting her husband’s spiritual 
welfare, or for the support of the family, or for the due execution of any 
conditions made by her husband, and to have died prior to the liquidation of 
such debt, the proprietor’s heirs, that is, his brother and brother’s son are 
bound to discharge the debt ; and if the amount was borrowed for the purpose 
of being appropriated to any other purposes than those specified, such debt 
must be satisfied by him who becomes possessed of her jewels and other 
moveable property. The question and answer are, as usual, brief and general 
in their terms. If we assume that they had to do with the case of a debt 
1849 ] □eoesBarily incurred (and we may quite as reasonably assume this as the 
reverse) the law laid down is quite in accord with the more recent authorities. 
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A case is reported in the note to Mohima Chundet Boy Chowdhry v. Bam 
Kiskore Achmiee Chowdhry (15 B, L. E., 14S, w ; 12 W. E., 504) decided by 
Dwarkanath Mitter and Hobhouse, JJ. It has been pointed out by the Privy 
Council, in Batjun Doobey v. Brij Bhoohun Lai Awush (L, E., 2 1. A., 281). that 
the decision in that case has no bearing upon any such question as the present, 
for it was a case of the sale of a tenure. But Mitmr, J., in his judgment does 
use the expression, ‘ the rent due to the zamindar cannot, under any circum- 
stances, be treated as a personal debt of the widow.** CouCH, C.J., in the case 
already cited (15 B L E., 143, 7i ; 12 W. E., 504), at pp. 158, 159, points out 
that if these words referred to rent accrued after the death of the husband, and 
if they were pressed to the fullest extent of meaning which they might seem 
capable of bearing, they would he inconsistent with the Privy Council decision 
in Ntf^ender Chunder Ghose v. Sreemutty Kamtnee Dossee (11 Moore's I. A., 
241). They would, if so pressed, certainly, I think, be inconsistent with the 
later Privy Council case which I have already cited. 

There is another consideration which seems to me worthy of attention, 
namely, that the view taken by the Chief Justice of the question before us, and 
in which I concur, keeps the law upon this matter, strictly in harmony with 
the law upon the kindred subject of the widow's right to sell or mortgage. 

I cannot see any principle of distinction satisfactory to my mind between 
the widow's power to charge the inheritance by a mortgage to meet a demand 
which cannot be postponed, such as Government revenue, and her power to 
charge the inheritance by obtaining credit in respect of a demand of a less 
stringent character, like the cost of materials for repairs. The view which 
we take places the two things on the same footing. According to the view 
contended for by the plaintiff they stand on quite a different footing. Necessity 
must be shown in the one case, and not in the other. 

[ 850 ] Another question, bearing upon this part of the case, was discussed 
before us Whether given a case of necessity, an obligation incurred by a 
widow ipso faoto binds the estate, or whether it is necessary further to show in 
some way that the estate was in fact charged at, or at least, that at the time 
of the transaction, the parties intended that credit should be given to the estate 
as distinguished from the widow and the widow’s interest. Three cases were 
cited, which are not quite in accord Bam Koomar Mitter v. Ichamoyt Dasi 
(T. L. E , 6 Cal., 36) ; Gudgappa Desai v. Apaji Jivandrao (I. L. E., 3 Bom., 237) , 
Bamasami Miidahar v Selattavimal (I. L. E., 4 Mad., 375). That question 
seems to me not necessarily to arise in this case. 

For the reasons I have stated, in addition to those given by the Chief 
Justice, I would answer the first question referred in the negative. 

The second question, whether the plaintiff has a right to enforce his claim 
against the rents due and uncollected at the death of Juggodumba, ought also, 

I think, to be answered in the negative. I apprehend we must understand the 
question as limited to this suit, and as asking whether the plaintiff can in this 
suit enforce his claim as suggested. I do not see how he can do so upon any 
view of the case. 

If this be a debt binding the heirs, then the plaintiff is entitled to a decree 
for his money and can execute it against the estate in their hands. But he ie 
not entitled to a decree charging the debt upon any particular property. 

If this is not a debt of the heirs, but of the deceased lady, and if these 
outstanding rents pass to the heirs simply, then I do not see how the plaintiff 
can succeed against them, unless he shows that his debt is charged upon these 
rents. But when did it become charged and how 7 
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It was not a charge in Juggodumba's lifetime. She was free to spend 
those rents as she pleased and to make what arrangement she pleased for the 
payment of the plaintiff’s debt. 

A third view has been suggested, namely, that these rents are applicable 
in the first place to pay Juggodumba*s debts of the class to which the 
plaintiff’s belongs, and that only the [851] balance properly passes to the heirs. 
This view certainly has much to commend it on grounds of justice. But if it 
be correct, I do not see how we can give any effect to it in this suit. If these 
rents are liable to all or any class of the debts of Juggodumba, either in relief 
or in addition to the general assets of her estate, they mav he made available for 
that purpose by a suit brought by the proper parties, that is to say, by the 
heirs of Juggodumba, who are charged with the administration of that estate 
and the payment of those debts. 

It was stated during the argument, and, I think, admitted, that a decree 
has been made for the administration of Juggodumba’s estate. If so, and 
if these rents are applicable to the payment of her debts or any other, they 
must, I think, be brought under the control of the Court in the administration 
suit. 

And the Court can in that suit direct any such supplemental or ancellary 
proceedings as may be necessary for the purpose 

NOTES. 

[DEBTS OF THE QUALIFIED OWNER BINDING THE INHERITANCE- 

In (1889) 16 Cal., 511, a decree was obtained against the holder of a life-estate for 
arrears of rent accruing during her lifetime It was hold b> pRINSEPand WILSON, JJ , that 
on her death the decree could be executed only against any personal property of hors and not 
against the estate The case of 10 Gal., 823, was distinguished on the ground of the contract 
there having been entered into under “ circumstances such as were held by the majority of 
the Judges to bind the ancestral estate ” See also 17 C. W. N , 337. In (1901) 2G Bom , 206 
(F.B.) . 3 Bom., L.R , 788 it was held that the trade debts, properly incurred by a widow on the 
credit of the assets of the business to which she has succeeded as the heiress of her deceased 
husband, are recoverable after her death out of the assets of the business as against the rever- 
sioners who have succeeded thereto, even in the absence of a specific charge See also (1907) 
27 A. W N., 156. 

In (1908) 32 Bom , 577 10 Bom L. R 927, power of alienation so as to bind the 

inheritance with a view merely to confer a benefit on the estate as distinguished from 
alienation under, or to avert, necessity, was denied See also 10 C L J 243 , 10 M L. T. 
179 : 35 Mad., 560 ; 33 All , 255, 

In (1903) 31 Cal ,433 8 C W N 408, it was held that the widow was not bound to 

pay from her income family debts not incurred by her, marriage expenses, and costs of 
litigation for the estate ; these might be made charges on the inheritance. See also 18 I. C. 
968 (Mad.), 22 I. C. 304 (Cal.) ; (1910) 1 M W. N. 799 

In (1910) 61 C , 638 (Cal.), there were both the elements laid down in GARTH, C. J.’s 
judgment in this case, a necessity for repairs and msufticiencv of the income ] 
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FULL BENCH EEFERENOE. 

The 6th June, 1884, 

Present : 

Sir Eichard Garth, Kt., Chief Justice, Mr. Justice Mitter, 

Mr. Justice McDonell, Mr. Justice Prinsep, 

AND Mr. Justice Wilson. 

Ambica Pershad Singh and others Judgment -debtors 

versus 

Surdhari Lai Decree- holder. " 

Limitation Act XV of 1877, art, 179, (cl, 4), $ch, //— Step in aid of 
execution — Application for proclamation of sale. 

An application to a Court to issue a proclamation of sale in respect of property already 
attached in execution of a decree, is an application, within the moaning of clause 4 of 
art. 179, sch. II, of Act XV of 1877, “to take some steps in aid of execution of the decree ” 

Chunder Coomar Roiy v. Bhogobatti Prosonno Roy (I. L. R.,3Cal., 235; 1 C. L. R., 
23), explained. 

This was a reference made on the 7th February 1884 to a Full Bench by 
Tottenham and Norris, JJ. The order of refeience was as follows : — 

This is an appeal against the order of the Subordinate Judge of Bhaugulpur 
by which he overruled the judgment-debtors’ plea that execution of a decree 
against them, dated the 4th of May 1877, was barred by limitation. 

[852] The application for execution was made on the 11th April 1883, a 
previous one having been made in due form on the 10th June 1879. 

The lower Court held that limitation was saved by an application made on 
the 1st of May 1880, for the issue of a proclamation of sale in respect of certain 
property then under attachment in pursuance of the formal application of the 
10th of June 1879. 

The judgment-debtois contended that the attachment was no longer subsist- 
ing, and that, therefore, the application of 1st May 1880 was not one in accor- 
dance with law. 

The lower Court erroneously supposed that the case was governed by the 
repealed Limitalion Act TX of 1871, because the decree was made before that 
Act was repealed. But it is quite clear to us that Act XV of 1877, which came 
into force and repealed the former Act on and from the 1st of October 1877, 
must be applied to this case. The decree- holder’s position, however, appears 
to us to be stronger under the present Act than under Act IX of 1871, so that 
the change in the law does not affect the correctness of the decision of the 
point in question. The attachment having been held to be still subsisting on 
the 1st of May 1880, if the application of that date for the issue of a sale- 
proclamation was an application to the Court to take some step in aid of exe- 
cution of the decree, within the meaning of art. 179, sch. II, then undoubtedly 
the present application of the 11th April 1883 being within three years was in 
time* 

* Full Bench Reference on Miscellaneous Appeal No. 283 of 1883 from a decision of the 
Subordinate Judge of Bhaugulpur, dated the 9th June 1883. 
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'That this was so, we should not have had the least hesitation in holding,; 
fcnr our opinion is cldar on the point, but for the decision, laid before us, of a. 
Division Bench of this Court in the case of Joobraj Singh v. Buhoona Alnmba* 
see Koer (7 C. L, B., 424). In that case, which was also governed by Act XV 
of 1877, the learned Judges held that an application to the Court to sell attach- 
ed property did not fall under art. 179, but under art. 178." 

We consider it so clear that such an application does in fact ask the Court 
to take a step in aid of execution of the decree, and that it is a step essential 
to execution, that we are wholly unable [ 883 ] to assent to the ruling laid 
before us ; and we are unable materially to distinguish the present case from 
that before the Court on that occasion. We think we cannot with propriety 
ilecide the case before us in a manner contrary to that which has once been 
declared by this Court to be correct, and which has been published as such ; 
and we accordingly feel bound to submit the case for the decision of a Full 
Bench ; the question being whether an application to the Court to issue a pro- 
clamation of sale in respect of property already attached in execution of the 
applicants* decree is an application within the meaning of art. 179, sch. II, 
Act XV of 1877, to the Court to take some step in aid of execution of the decree. 

Mr. Handley (with him Mr. Twidale and Baboo Anund Gopaid Palit) for 
the Appellant. 

On the 11th July 1879 the property was attached, and the judgment- 
debtor obtained a postponement of the sale on the 22nd August for six months, 
the attachment remaining in force. After the expiry of the six months, the 
decrfee-holder took no steps to execute the decree until the 1st May 1880, when 
he applied to have the sale proclamation issued, and his present application is 
dated the 11th April 1883. I submit the issue of a proclamation of sale does 
not come within clause 4 of art. 179 of the second schedule of the Limitation 
Act at all. If it does come within clause 4, time runs from 1st May 188() ; 
and, if not, time runs from the 11th July 1879, and the application therefore 
made on the ll^h April 1883 would be out of time The lower Appellate Court 
have held that limitation was saved by the application of 1st May 1880 , unless 
Act XV of 1879 extends the meaning of art. 167 of Act IX of 1871, there is 
nothing to point out that such an application as the present is within the 
Limitation Act. The case of Chunder Coojnar Roy v Bhogobutty Prosonno 
Boy (I. L. R., 3 Cal., 235 , 1 C. L. R , 23) lays down that “ an application to 
enforce a decree'* does not include applications of an incidental kind. There 
was no need for the judgment-creditor to have made an application for the 
proclamation of sale; the issuing of it should have been done by the Court as 
a matter of course, it being one of the ministerial duties of the Court to do so. 
The Code of Civil Procedure no- [ 864 ] where provides for such an application 
bv the judgment-creditor. As to what kind of application falls within the 
woi*ds of the Limitation Act — see Joobraj Sing/i v Bithooria Alumbasee Koer 

* [Art. 178 


Description of application. 


Period of 
limitation. 


Time from which period 
begins to run. 


Applications for which no period Three years When the right to appij accrues ] 

of hmitation is provided elMwhere 
in this schedule, or by the Oode of 
Oivil Procedure, section 330 
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(7 C L, R., 424) ; Govind Ghunder Goswamt v. Bungunmoney (1. L. R., 6 Cal., 
61) ; Kylasa Goundan v. Bamasamt Ayyan (I. L. R., 4 Mad., 172) ; Vtthal 
Janardan v. Viihojtrav Putla Jtrav (1. L. R„ 6 Bom., 586) lays down that 
the Limitation Act does not apply to application to a Court to do what it has 
no discretion to refuse, nor to the exercise of functions of a ministerial character. 
In Ishwardas Jagjivandas v. Dosibai [I. L. R., 7 Bom., 316 (322) ] the Judges 
agree with the two last cited oases. It is true that in Badha Prosad Singh v. 
Sundur Lall (I. L. R., 9 Gal., 644) the Court held that the deposit of nilamee 
fees was a step in aid of execution, but Toree Mahomed v. Mahomed Mabood 
Bux (I. L. E., 9 Cal., 730) lays down the contrary. In Hem Ghunder 
Ghoiodhry v. Brojo Sundari Debya (10 C. L. R., 272) an application by^ a 
judgment-creditor to receive a sum deposited in Court is held not to be ** a 
stop in aid of execution.” There is, however, a ruling to the contrary, viz., 
Venkatarayalu v. Narastmha (I. L. R., 2 Mad., 174). 

Nor do the sections in the Civil Procedure Code show that the issue of 
such a proclamation is a necessary application at all, or is the proclamation a 
matter which the Court should, as a matter of course, of its own accord see 
done ? Sections 230 and 235 are to be conformed to by the judgment-creditor. 
Sections 245, 248, 249, 286 and 287 are to be conformed to by the Courts ; the 
different matters required by these last sections are the duty of the Court and 
not of the judgment-creditor. Not one of these sections lay down that an 
application for proclamation of sale shall be made by the judgment-creditor , 
that bein^ so, can it therefore be said that the application made on the 1st May 
1880 is * a step taken in aid of execution.” 

Mr. 0. C. Mulkck and Baboo Durga Mohun Das for the Respondents were 
not called upon. 

The Opinion of the Full Bench, which was as follows, was delivered by 

[855J Garth, C.J.— I think it clear that in this case the application made 
by the decree-holder on the 1st of May 1880 for the issue of a sale procla- 
mation was an application “ to take some step in aid of execution ” within the 
meaning of clause 4 of art. 179 of the Limitation Act of 1877. 

The language of that clause is somewhat more comprehensive than that 
of clause 4 of art. 167 of the Limitation Act of 1871, but under either Act 
I should consider that the application, which is the subject of the present 
reference, was not barred by time, 

I think it very probable that the construction which was put upon the 
latter clause in the case of Joobraj Stngh v. Buhooria Aiumbasee Koer (7 C. L. 
R., 424) may hav^e been induced by the language of the Full Bench judgment 
in the case of Ghunder Coomar Boy v. Bhogobutiy Prosonno Boy (I. L. R., 
3 Cal., 235 ; 1 C. L. R., 23). 

It was said, 1 observe, in that judgment that the words '' applying to 
enforce the decree” in art. 167 of the Limitation Act of 1871 meant the 
application (under s. 212 of the Code) by v)hich proceediTigs in execution are 
commenced , but as I myself took part in that decision, and, in fact, delivered 
the judgment of the Court, I am enabled to say that this language was unduly 
narrow, and that it was used with reference to the particular point which was 
then under discussion. 

That point was, whether the payment into Court of the costs of a procla- 
mation of sale by challcm within the tliree years, coupled with an application 
lor sale, which was made beyond the three years, was in itself the meaning of 
clause 4 of art. 167 of Act of 1871. 
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The Full Bench held that it was not, and it was with reference to this 
question that the judgment was pronounced. But there is no doubt, as I 
have said before, that the language of our judgment might well have been 
misconstrued. 

I think it clear that under either Limitation Act, but certainly under the 
Act of 1877, an application, such as was made in the present case, is an 
application either ** to enforce the decree or "to take some step in aid of 
execution.’* 

[8S6] The point that Mr. Handley, who appeared for the appellant in 
this case, did his best to impress upon us was this : that the application to issue 
a proclamation being unnecessary by law, was no application at all. He 
contended that under s. 287 of the Code, the Court itself was bound to have 
issued the proclamation, without any action being taken on the part of the 
decree-holder. 

But in this, I think, he is in error , notwithstanding that the attachment 
had issued, the proceedings from time to time for the purpose of enforcing the 
sale must always be, and, as a matter of practice, always are, initiated by the 
decree- holder. 

The Court cannot ascertain of its own motion what the wishes of the 
decree-holder are, or what portion of the property he desires to sell, unless an 
application is made for that purpose 

As the rest of the Court are also of opinion that the application is not 
barred, and as this appears to be the only question in the case, we think that 
the appeal should be dismissed with costs 

Appeal dtsmtsied. 


NOTES. » 

[ Following this case, it was held that the following were sufficient stops in aid of execu- 
tion to keep the decree alive . — 

An application for the sale of property under attachment then proceeding — (1889) 17 
Cal., 63 , (1890) 15 Bom,, 405 ; (see also 12 M L.J.. 24). 

An application for execution by arrest without a prayer to issue notice under sec. 248, 
C. P, C., 1882 when more than one year had elapsed from the date of the decree, (1909) 10 
C. L. J., 19; * batta memorandum ’ for the issue of sale proclamation, distinguishing 25 Bom., 
G39, where there was no application oral or written (1905) 28 Mad , 399 , see also (1897) 22 
Bom., 722 ; (1895) 23 Cal., 374 ; payments by Collector in whose management the estate was 
placed, (1894) 19 Bom., 261. 

Compare with these, the following — 

“ In some cases, it may be possible to determine by reference merely to the nature of the 
step which the Court is invited to take, whether it will or will not aid the execution. For 
example ( 5^6 10 Cal., 851) * ' * On the other hand, as observed in 20 Cal, 256, 27 Cal., 

285, when a decree-holder asks the Court for the postponement of a sale, he invites the Court to 
take a step which, if taken, does not aid but rather retard the execution. But, there may be 
oases in which the step which the Court is invited to take may be of an ambiguous or neutral 
character, if considered apart from the surrounding circumstances, and the granting of leave 
to a judgment-creditor to bid at an execution sale appears to me to fall within this class of 
cases/' per Mookebjee, J. in (1905) 3 C. L. J., 240 . 10 C. W. N., 209. 

An application by a decree-holder who has purchased a property in execution of his own 
decree, for confirmation of the sale, is not an application to take some steps in aid of execu- 
tion of the decree, (1904) 31 Cal., 1011.] 
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' [10 Cal. 856] 

APPELLATE CIVIL. 

The 7th June, 1884, 

Peesent : 

Sib Richard Garth, Kt., Chief Justice, and 
Mr. Justice Beverley. 


Ram Charan Buhardar and others Plaintiffs 

v&reus 

Reazuddin and others Defendants. 


Res judicata — Isaue advisedly left undecided in former suit. 

In 1878 A, as the auction-purchaser of a taluq, sued 35 persons tor possession of a part 
of this taluq. In this suit the issues raised were — (1) whether A had purchased the whole 
taluq, or an eight-anna share of the right, title and interest of the judgment-debtors therein ; 
(*2) as to the correctness of the boundaries of the taluq as given in the plaint. The Court held 
that A had purchased the right, title and interest of the judgment-debtors in the taluq, and 
as it appeared that some of the defendants were not judgment-debtors, and as it did not appear 
what ponions of the taluq were held by the several defendants, the Lower Appellate Court 
dismissed the suit, with liberty to the plaintiff to bring a fresh suit within the proper time 

[867] In 1880 A brought a fresh suit against 16 of the same defendants and 19 others, lor 
possession of a portion of the same taluq. The issues raised were — (1) whether the suit was 
barred under s. 13 of the Code , (2) whether A had purchased the whole or a portion of the 
taluq ; (3) whether the defendants were in possession of all the disputed land, and, if not, 
what portions of the taluq were held by the several defendants , (4) as to the correctness of 
the boundaries of the taluq. 

The Munsiff held that the suit was not barred, and on the merits gave A a decree. The 
Subordinate Judge held that the suit was barred, and refused to go into the merits. 

Held that the question, whether A had purchased the whole or only a portion of the 
taluq, was res-judicata, but that the question, as to to what lands A was entitled to by virtue 
of hiB purchase having been left undecided in the former suit, A was entitled to a decision bn 
that point. 

In 1878 one Ram Charan Buhardar, as the auction-purchaser of a certain 
taluq, sued 35 persons for possession of a part of this taluq, from which he had 
been dispossessed. 

The issues framed in this suit, were — 

(1) Whether the plaintiff purchased the whole taluq in suit and obtained 
possession of three hanis of land only, the remainder being held and possessed 
by the defendants without right ; or whether the plaintiff' purchased an eight- 
anna share of the taluq, and the right, title and interest of the judgment^ 
debtors therein ? 

(2) Has the plaintiff given correct boundaries of the taluq' in suit, or has 
he wrongly included lands of various other taluqs in his plaint ? 

Evidence was taken, and the Munsiff found that the plaintiff had not 
purchased the tenure itself, but only the right, title, and interest of his 

^ Appeal from Appellate Decree No. 2517 of 1882, against the decree of P. Bees, Em!! 
Judge of Noakhali, dated 10th of August 1882, reversing the decree of Baboo Koruna May 
Banerji, Sttdder Munsiff of Boodharam, dated the 27th of June 1881. ^ 
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judgment-debtors therein ; and that as the plaintiff had failed to prove 
the specific lands held by the judgment-debtors, ho dismissed the suit 
“ without prejudice to the plaintiff’s right to bring a fresh suit for possession 
of the lands of the taluq in suit distinctly ascertained.” The plaintiff appealed 
against the decision, but the judgment of the lower Court was upheld by the 
Subordinate Judge. ^ 

On the 13th August 1880, Earn Charan Buhardar brought a fresh suit in 
the same character against 30 defendants, for possession of 14 plots, which he 
alleged belonged to the taluq he had purchased 

[ 858 ] Sixteen of these defendants contended that the’suit was barred by 
the former suit of 1878, which had been brought against them and 19 others. 
The issues framed in this suit were — 

(1) Whether the suit is barred as ms judicata 

(2) Whether the plaintiff has purchased the entire tenure or a portion 
of tlie taluq, and if the latter, what is the share purchased by him 

(3) Whether the defendants were m possession of all the disputed lands, 
and, if not, what portion of what plot is in whose possession 

(4) Whether the boundaries of the disputed land are correct ^ 

(5) Whether the defendants obstructed the plaintiff in taking possession 
of the land 

The Munsif found that the first suit was dismissed for “ misjoinder and 
non-joinder,” and that the subject-matter in issue had not been finally heard 
and determined so as to bar the second suit, and that therefore the plea of 
“ res judicata ” failed , and on the merits he found that the plaintiff had pur- 
chased the entire taluq, and he, therefore, gave the plaintiff a decree. 

The defendants appealed to the Subordinate Judge, who held that the 
suit was barred under s 13 of the Civil Procedure Code, and refused to go 
into the other issues 

The plaintiff appealed to the High Court 

Baboo Chunder Madhub Chose for the Appellant. 

Baboo liatneswar Sen for the Respondents 

The Judgment of the High Court was delivered by 

Garth, C.J. —In this case the plaintiff sued for possession of certain lands 
on the allegation that they appertained to a certain taluq, which be had pur- 
chased at an auction sale in execution The defence raised several pleas, one 
of which was that the suit was barred by les judicata. The first Court over- 
ruled this plea and decided the case upon its merits. The lower Appellate 
Court, however, has held that the plea of res judicata is fatal, and has dis- 
missed the suit on that ground. 

The plaintiff appeals to this Court 

Now, what appears to have taken place in the former suit [ 859 ] is 
this. In 1878 the present plaintiff framed his plaint on somewhat similar 
allegations to those in the present case , and the issues fiamed in that 
suit related — (l) to the extent of the rights which the plaintiff had actually 
acquired by his purchase ; and (2) to the correctness of the description of the 
lands sought to be recovered. As to the first point, the Munsif decided that 
the plaintiff had purchased the right, title and interest of the judgment- 
dehtors in the entire taluq. But as to the second point, inasmuch as it appeared 


6 OAn,— 76 
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that tome of the defendantst who were part owners of the taluq, and who 
were proved to be in exclusive possessioii of specific portions thereof, ware not 
judgment-debtors, and as thp plaintiff had not excluded the lands held by 
those defendants from the property described in his plaint, the Court found 
itself unable to give the plaintiff any relief, and accordingly dismissed the suit 
" withput prejudice to plaintiff’s bringing a fresh suit for possession of the 
lands of the talu<f in suit distinctly ascertained." 

Against this decision the plaintiff appealed, and the Subordinate Judge 
seems to have come to much the same conclusion as the Munsif. He found 
that the plaintiff could not get khas possession, as he had not specified the lands 
which were exclusively in the share of the judgment-debtors , and that he 
could not get a decree for joint possession with the other part owners, 
because he had not specified the extent of the shares of his judgment-debtors. 
He, therefore, dismissed the appeal with the remark : According to the cir- 
cumstances of the case the plaintiff can bring a fresh suit properly within time." 

The effect of the former litigation, therefore, was this. It established 
the fact, as against some of the defendants in that suit, that the plaintiff had 
purchased the rights of his judgment-debtors in the entire taluq, and not only 
in an eight-anna share theieof , and so far that decision is res pidtcata. But 
^ on the further and more important point, viz., as to what lands plaintiff was 
entitled to possession of by virtue of his purchase, the Courts found them- 
selves unable to come to a decision by reason of errors of form in the frame of 
the suit. They, therefore, refrained from deciding that point, and left it to the 
plaintiff to bring a fresh suit, framed in such a manner that the Court might 
be able to [860 J grant the relief sought. It may be that in the former suit both 
Courts ought, properly speaking, to have insisted on proper issues being raised, 
and to have tried those issues upon the best evidence that the parties could 
adduce. * But we are not prepared to say that the course taken by those 
Courts was ultra vires. They considered, rightly or wrongly, that they were 
not m a position to try the main question in the cause , and it is clear that a 
question, which was advisedly left undecided in the former suit, cannot be 
said . to have been heard and finally dectded within the meaning of s. 13 of 
the Code. 

As we understand, the plaintiff has now come into Court with a plaint 
corrected according to what the Munsif had shown to be essential to his 
success," and the first Court has been able to give a decree upon that plaint. 

The lower Appellate Court has refused to try the case upon its merits, 
having found the issue as to res judtcala against the plaintiff. We think 
that this judgment must be set aside, and the case remanded to the lower 
Appellate Court for trial of the remaining issues. The costs of this appeal 
will follow the result. 

Case remanded. 

NOTES. 

also the following cases* (1689) 14 Bom., 31 (39); (1898) 3 O.G., 273 (275) ; (1900) 
26 Bom., 116 (124) j (1887) 9 All., 690 ; (1888) 11 All,, 187.] 



GURUDAS PYNE V, RAM KARAIN SAHU [1884] iO Cal. 8S1 

[local. 860 ] 

PBIVY COUNCIL 

The 21st February, 1884. 

Present : 

Sir B. Peacock, Sir R. P. Collier. Sie R. Couch and Sir A. Hobhouse. 

Gurudas Pyne and Ram Narain Sahu. 

[On appeal from the High Court at Fort William m Bengal.] 

Limitation Act, IX of 1871, sch. II, arts. 48, 60 and 118. 

The defendant, as an agent, sold goods entrusted to him by his principal, who died 
after a decree had been made against him for their conversion ; and, as agent for the repre- 
sentative of the deceased, retained the proceeds, which the decree-holder had an equitable 
right to follow in the agent's hands , Held, that neither Art. 48* of sch II of act IX«of 1871, 
fixing the limitation of three years to suits for moveable property acquired by dishonest 
misappropriation or conversion, nor art 60 t of the same schedule, fixing the limitation of 
three years to suits for “ money payable by the defendant to the plaintiff/’ and to suits 
for “ money received to the plaintiff’s use,” were applicable to the present suit, but that, as 
a suit for ( 861 ] which no period of limitation was provided elsewhere, it fell within art 118 
of the same schedule, fixing for such suits the limitation of six years 

Appeal from a decree of a Divisional Bench of the High Court (4th .July 
1878), reversing a decree of the Subordinate »Iudge of the Midnapore 
District (12th September 1876). 

The questions raised in this appeal related to the law of limitation under 
Act IX of 1871, to a claim for the proceeds of the sale of goods, wrongfully 
converted by a deceased person, against whom a decree had been obtained on 
that cause of suit , such proceeds being in the hands of the defendant, who held 
them as agent for the representative of the deceased. 

•[Art. 48 - 


Description of suit 


Period of 
limitation 


Time when period 
begins to run. 


For moveable property acquired 1 Three years . . When the property is demanded 
by theft, extortion, cheating or | and refused ] 

dishonest misappropriation or con- 
version. I 

t[Art. 60 

For money payable by the defen- Three years .. When the money is received.] 
dant to tKe plaintiff, for money 
received by the defendant for the 
plaintiff’s use. 


J(Art. 118 


Suit for which no period of Umi- Six vears When the right to sue accrues.] 

tation is j^rovided elsewhere in this \ 
schedule. 
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Mr, B. F. Doy'ne appeared for the Appellant, the defendant in the suit, 
on whose behalf he contended that the sale, having taken place in 1870, and 
the suit having been brought in 1876, the plaintiff’s claim was barred by limita- 
tion under art. 48, or art. 60, of the second schedule of Act IX of 1871, the 
law of limitation then m force. 


The Eespondents did not appear. 

Their Lordships’ Judgment was delivered by 

Sir B. Peacock. — Their Lordships are of opinion that the 3 udgm 0 nt of 
the High Court ought to be affirmed. 

It appears that, as far back as March 1865, Modhoosoodun, who was the 
brother of the present appellant, had taken some 1,260 logs of timber which 
belonged to the plaintiffs, and converted them to his own use. Soon after that 
a suit IJo. iO of 1865 was brought by the plaintiffs against Modhoosoodun 
and another for the conversion of the timber, and a decree was obtained on the 
30th March 1868, for the sum of Es 25,200, m favour of the plaintiffs That 
decision was appealed from to the High Court, which, in January 1869, reversed 
the decree. An appeal was preferred to Her Majesty in Council, and on the 
12th December 1873 the decision of the High Court was reversed, and the 
decree of the first Court established, namely, that the plaintiffs were to recover 
a sum of Es. 25,200 from Modhoosoodun and the other defendant In the 
meanwhile Modhoosoodun had died, and the decree in the Privy Council was 
against his widow, as his representative, that the Es 25,200 [ 862 ] should he 
recovered from her. Subsequently an application was made to the District 
Court of Midnapore to execute the decree, and certain property was attached 
which the present appellant claimed as his separate property Only a very 
small porfion of it was held liable to the decree, and the rest was ordered to be 
given up. Upon that, the present suit was instituted for the purpose of trying 
whether the plaintiffs had not a right to execute their decree against the property 
mentioned in the attachment, and which had been ordered to he given up. 
The plaintiffs, however, did not rely merely on the fact that they had obtained 
the decree, and that the property was liable to be seized , but they made a 
further allegation, and stated that “ Gurudas Pyne,” the present appellant, and 
the defendant in the suit, “ was benefited by the aforesaid timber taken by the 
Kurla Modhoosoodun, and, after the death of Modhoosoodun, himself sold the 
aforesaid timbers, and appropriated the moneys obtained by the sale of the 
aforesaid timbers, and regulaily conducted the aforesaid case. Both the 
brothers are, for the reasons mentioned above, answerable under the decree we 
have obtained in the aforesaid case for the aforementioned acts, although the 
name of Modhoosoodun alone was mentioned in that decree , and therefore we 
are fully entitled to realize the whole amount by the sale of the properties of 
both the brothers.” Strictly speaking, the claim was to realize the decree from 
the property of the defendant. The first Court held that a portion of the pro- 
perty which was claimed by the defendant was liable to the execution, but that 
a great portion of it was not. Upon that an appeal was i^referred by the 
plaintiffs to the High Court, and notice of objections was given by the defen 
dant The High Court held that, notwithstanding the sale of the timber by 
the defendant, and his receipt of the assets which were derived from the sale, 
he was not liable to have his property attached and sold under the execution 
against his brother : but they went on, and said : “ But although the plaintiffs 
have been ill-advised in bringing their suit in the particular form adopted by 
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them, and though we are unable to give them the particular form of relief desired, 
we think, that on the facts proved, we ought, if we can, and that we are able 
to grant them such relief as they [863] would have been entitled to obtain on a 
properly drawn plaint.” It is quite clear that in this case the plaintiffs did 
rely in their plaint upon the fact that the defendant had sold the timber, and 
had received the proceeds. 

That the defendant understood the plaint as intending to make him liable 
is clear, for in his answer he says * “ Afterwards the case of the plaintiffs 

was dismissed by the Honourable High Court , and an order being passed to 
release the timbers from attachment, I, according to the permission of Moti 
Dasi ” — that is, the widow of . Modhoosoodun — “sold the timbers and paid 
her the moneys that were realized by the sale of the timbers, and took a receipt, 
and she repaid me the moneys I had expended. But the plaintiffs, notwith- 
standing these facts, are unjustly placing upon me the liability by falsely 
alleging that I, as a sharer, conducted the aforesaid suit, and that I myself 
took the moneys realized by the sale of the timbers ” He knew that the 
plaintiffs intended to make him liable because he had taken the moneys realized 
by the sale of the timbers It is found by the first Court, that “ the payment 
of money to Moti Dasi being disproyed, it must be presumed to be in the hands 
of the defendant, who is the active male member of the house ” Therefore, 
according to that finding, the money, which was the proceeds of the sale of the 
timber, was in the defendant’s hands, and the plaintiff by his plaint showed 
that he intended to make the defendant responsible, because he had got the 
assets which were produced from the sale of the timber. 

Then the judgment of the High Court proceeds thus “ It is quite clear 
that, Modhoosoodun having misappropriated the plaintiffs’ timber, the value 
of the same came into the hands of Gurudas, his bi other, whence it ought Jo 
have passed into the hands of Moti Dasi, and from her the plaintiffs might 
have obtained it in execution of their decree We find on the facts that 
Gurudas has retained the Ks. 22,000 received by the sale of the timber , and 
this money is the plaintiffs' property. ' If a portion of it has been invested in 
the lands which the plaintiffs seek to sell, then such lands belong to them in 
equity. Whether Gurudas has appropiiated the money without the consent 
of Moti Dasi, or whether he has done so in collusion with her with [864] the 
object of defeating the plaintiffs’ attempt to execute tlieir hard- won decree, the 
Court ought to compel iiim to disgorge the amount We, therefore, set aside 
the decree of the lower Court, and in lieu of it we make a decree with costs in 
favour of the plaintiffs againt the defendants jointly and severally for the sum 
of Rs. 22,000, which plaintiffs will be entitled to realize in execution ” They 
therefore, give against the two defendants, the present appellant and the widow, 
a decree for the Rs. 22,000, which was the amount which the defendant had 
received, and which they find that he held from the proceeds of the timber of 
the plaintiffs. 

Their Lordships think that the plaintiffs had a right to follow the proceeds 
of their timber, and, the defendant having received the money, and not having 
paid it over to Moti Dasi, they have a right to recover the amount from him 

Mr. Doyne has contended — and certainly there was a good deal of weight 
in his argument — that a suit to recover the amount would have been barred bv 
limitation. He said that the timber was sold as far back as the year 1870 , 
that this suit was brought in 1876 ; and that consequently nearly six years had 
expired. He contended that if the defendant was liable to the plaintiffs, he was 
liable only for money had and received to the plaintiffs' use. He relied upon 
art. 48, sch. II of Act IX of 1871, and also upon art. 60. Article 48 is : 
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“ For moveable property acquired by theft, extortion, cheating, or dishonest 
misappropriation or conversion.” Their Lordships think that the case do^s 
not come under that article. There was no dishonest misappropriation or con- 
version. The defendant sold the timber on account of his brother ; he held the 
proceeds on account of the widow ; and there was np dishonest misappropriation, 
although the plaintiffs had a right, finding the money in his hands, to attach 
it and make him responsible to them. 

Article No. 60 is • “ For money payable by the defendant to the plaintiff ; 
for money received by the defendant for the plaintiffs’ use.” Mr. Doyne con- 
tended that in this case the money was received for the plaintiffs’ use when the 
defendant sold the timber in May 1870 ; but that appears to their Lordships 
not to be the case. When he sold the timber he was selling it as the agent 
of Moti Dasi, and he received the money for her. The [8661 suit is to en- 
force an equitable claim on the part of the plaintiffs to follow the proceeds 
of their timber, and, finding them in the hands of the defendant, to make 
him responsible for the amount. That does not fall either within arts. 
No. 60 or No. 48 , but comes within art. 118, as “ a suit for which no period of 
limitation is provided elsewhere in this schedule,” and for suits of that nature 
a period of six years is the limitation. Their Lordships think that the plain- 
tiffs had a right at any time within six years from the time when the defendant 
received the money to hold him responsible to them for the amount so long 
as it remained in his hands ; they might have given him notice not to pay it 
over, and held him responsible in equity if he had done so. 

Their Lordships will, therefore, humbly advise Her Majesty that the deci- 
sion of the High Court be affirmed apd this appeal dismissed. As no appearance 
has been entered for the respondent, there will be no costs of this appeal. 

• Their Lordships think it right to add a declaration that any money which 
may be recovered under this decree shall be treated in part satisfaction of the 
former decree against Modhoosoodun, or his widow, in the same way as if it 
had been levied under that decree, and vice versa. 

Solicitors for the Appellant . Messrs. Lambert, Fetch, and Shahespear. 

Appeal dismissed 


NOTES. 

[ In the following casess art. 120 was held applicable following this case .—(1912) P. B., 

I . (1912) P. W. B., 33 : 13 I. C., 930; (1909) 31 All., 429 2 1 C , 118 , (1892) 15 Mad , 
382 . (1892) 20 Cal.. 51 F. B. ; (1891) 13 AIL, 368 , (1886) P B , 96 , (1884) 7 All., 25. 

The case of Mahomed Wahth v Mahomed Ameer (1905) 32 Cal , 527 . 1 C. L. J., 167, 
contains a full discussion of the scope of art. 62 of the Limitation Act, 1908, by MOOK^^BJBB, 

J. In that case the suit was for the recovery of money which was received by the defendant as 
the plaintiff’s co-mortgagee and this was held to fall within art. 62 ; the case of 10 Cal., 860, 
was distinguished on the ground that here the plaintiff had a mere’ equitable claim to follow 
money in the hands of the defendant which when received was not received for the plaintiffs^ 
use. ’ 

In (1907) 30 Mad., 459 . 17 M. L, J., 452, it was held that a suit by an assignor for 
recovery of money received by the assignee of a mortgage bond from the mortgagor under an 
assignment ab imtto void was a suit for money had and Received within Art. 62. This case 
was distinguished on the ground that here the plaintiff as the person rightfully entitled to 
the money was pursuing it in the hands of the defendant as the actual party in possession 
there of at the time.] 
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CtOOftl. BU] 

VICE-ADMIRALTY APPELLATE JURISDICTION. 

The 23rd June, 1884. 

PBESENT : 

Bib Eichabd Gabth, Kt., Chief Justice, and 
Mb. Justice Cunningham. 

In the matter of the British steamship or vessel “ Mary Stuart.” 

The “ Mary Stuart” Impugnant 

versus 

The “ Nevada ” Promovent. ' 

Vtce-Adfmraliy — Action m rem — Owner indirectly impleaded — Towage 

Contract 

The ** M S a steam tug, was hired to tow the barque “ N.” down the Hughli, and in 
consequence of the negligence of the master of the tug whilst so employed, and of his wilful 
disobedience to the order of the pilot on board the '' N.,*’ the latter ran foul of a sailing vessel 
the S. F.,” considerable damage being done to both sailing vessels. 

[866] The “ S F ” took proceedings against the “ N ” for the damage sustained, and 
an action in lem was brought (pending the proceedings taken by the “ S. P ”) by the “ N.*’ 
against the tug to recover damages, including any damages that the “ N.” might have to pa^ 
to the owners of the S F.” 

The defence set up by the tug was, protection under its towage contract, which was to the 
effect that the proprietors of the tug should not be responsible, under any circumstances, for 
any loss or damage to anv vessel whilst in tow of the tug, whether the same should h%ve 
happened through the default of the master oi other sailors, etc., of the tug, or through the 
inconipetenco or want of skill of the pilot in charge 

The Court below held that the accident was due to the wilful disobedience of the master 
of the tug in not obeying the pilot on board the '‘N ,*’and that such misconduct was a 
default " within the meaning of the clause in the towage contract , but inasmuch as the 
action was one in rem, and not against the proprietors, the clause was no answer to the suit. 

Held, cm appeal, that the clause was a sufficient answer ; for that, although in every case 
of a proceeding in rem the siut is directly against the ship itself, still the owner of the ship 
must always be considered as indirectly impleaded 

Appeal against the judgment of Mr. Justice NoBBiS, dated the 14th August 
1883. 

This was a proceeding in rent brought in the High Court in its Vice- 
Admiralty jurisdiction. 

The promovent stated that on the 20th September 1882 the British 
barque “ Nevada,” of the Port of Halifax in Nova Scotia, was proceeding 
down the river Hughli in tow of the tug steamer “ Mary Stuart,” the “Nevada ” 
being in charge of a pilot, and the ‘*Mary Stuart ” under command and in 
charge of her master. That about 7 P.M. on the same evening (it being bright 
and clear at the time) the “ Mary Stuart ” with the “ Nevada in tow 
approached the British ship “ Savoir Faire” (having the “ Savoir Faire ” about 
two points on their starboard bow), which was at anchor in Diamond Harbour 
on the southern side of the navigable channel with her head up-stream, bearing 
west, the tide being about half ebb and running from three to four knots 
an hour. 

No. !|4 of 1888 from a judgment of Mr. Justice NOBBTS, dated the 14th August 1888. 
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That when the tug was about 150 yards from the “ Savoir Faire/’ the 
master of the tug, without any order from the pilot on board the “ Nevada,’* 
suddenly ported her helm, ^ thereby turning the tug in a direction 
to cross the bows of the “ Savoir Faire,” and [867] that, thereupon, 
the pilot shouted out to the tug to put her helm starboard, but the tug 
continued on her course, and both it and the “ Nevada” were consequently 
taken across the bows of the > “ Savoir Faire,” the tug narrowly escaping 
collision with her, whilst the “ Nevada ” fell portside on the bows of the 
“ Savoir Faire,” carrying away the latter’s jibbooin and part of her headgear and 
doing other damage , whilst the jibboom and headgear of tlie “ Nevada ” were 
also carried away, her bowsprit and foremast started, and she was otherwise 
considerably injured. 

It was further stated that the owners of the “ Savoir Faire” had arrested, 
and preferred a claim for damages for Es. 15,000 against the “ Nevada,” which 
was then pending, and the promovent, therefore, claimed to be entitled to 
recover in this action, in addition to the damages claimed for the damage done 
to the “ Nevada ” in the said collision through the negligence of the tug, any 
damages and costs that the promovent might have to pay to the owners of the 
“ Bavoir Faire ” 

The impugnant denied that there had been any mismanagement or unskil- 
fulness of navigation on the part of the master of the tug, and stated that the 
pilot of the “ Nevada,” being aware, and having approved of the course first 
taken by the “ Mary Stuart ” to pass on the portside of the “ Savoir Faire,” the 
responsibility of the collision rested entirely with the ‘‘ Nevada ”, it being 
due to the improper and unskilful conduct of the “ Nevada ” in putting her 
helm hard a-starboard when the helm of the “ Mary Stuart ” was hard a*port; 
and the amount of damages was disputed 

The contract under which the “ Mary Stuart ” was engaged by the agents 
of the “ Nevada ” to tow^ out the “ Nevada” from Garden Reach to the Eastern 
Channel Light, contained the following clause “ The proprietors are not to be 
responsible, under any circumstances, for any loss or damage which may be sus- 
tained or occasioned by any vessel whilst it is in tow of any of their tugs, whe- 
ther the same shall have happened through the act or default of the master of 
the tug, or any engineer or other servants or otherwise,” and the impugnant 
claimed shelter under this clause 

The Court sat with two assessors. 

[ 868 ] Mr. Phillips and Mr Boiinet'jee for the Promovent 

Mr. Hih and Mr Sale for the Impugnant. 

The assessors were of opinion that the collision was entirely due to the 
negligence of the master of the tug, and in this opinion the Judge concurred. 

Mr. Justice NORRiS (after concurring with the assessors on the question 
of negligence), continued. — “ The only question remaining for disposal in this 
case is, whether the impugnant is relieved from all liability in respect of the 
collision that happened on the 22nd September 1 882, by virtue of the 22nd " 
condition contained in the towage contract, (the learned Judge here cited the 
condition as set out above). Mr, Phillips for the promovent argued that the 
contract could not operate to relieve the proprietors of the tug from the conse- 
quence of an accident caused by the disobedience of the master of the tug to 
the lawful orders of the pilot in charge of the tow. I am of opinion that the 
word ‘ default ’ is wide enough to cover a case of such disobedience. Mr. Phillips 
further ar^ed that, this being an action in rem and not in personam, the 
con^tioti would not apply. A condition such as this must be construed most 
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strongly against those who rely upon it, and 1 am of opinion that, if the owners of 
the ‘ Mary Stuart " wished to protect herself from the consequences of negli- 
gence or default on the part of her captain, they should have said so in express 
terms. I have already found that the collision was caused by the negligence 
of the captain of the tug : there m^st be judgment for the promovent with costs, 
and the usual reference to the Registrar as to tlie amount of damages." 

The impugnant appealed. 

Mr. Sale and Mr. Hill for the Appellant. 

Mr. Sale, — According to the principle of maritime law, the ship is only 
responsible when, in the first instance, the master is liable A person’s property 
is not liable unless the owner is liable. The ship’s liability attaches only 
through the liability of her owners — Ihe Druid (1 Rob. Adm. Rep., 391) , the 
action there was one in rem, and the facts were [869] ver> strong as against 
the steam tug. On p. 399, the Court says . “ The liability of the ship and 

the responsibility of the owners (in suits whicJi arise from circumstances 
occurring during the ownership of the person whose ship is proceeded against) 
are convertible terms ; the ship is not liable if the owners are not responsible, 
and vice versd. No responsibility can attach upon the owners, if the ship is 
exempt and not liable to be proceeded against. 

[Garth, C.J. — That case merely says that neither the ship nor the 
master could be made answerable for acts which were out of the range of the 
employment of the master.] 

The case of the United Service (L. R,, 8 P. D. 50) is a case on a towage 
contract, and the words of the contract are similar to ours ; it was there held 
that the owners of the tug were protected by notice from liability. It is true 
that the action was in personam, but 1 submit that this makes no differencep; 
the liability m rem can only attach through the liability in personam in the 
first instance, and if the owners contract themselves out of all liability, then 
no liability attaches to the ship. 

As to the nature of maritime liens on ships, they are inchoate at the time 
the lien attaches, and may be enforced by proceedings in rem. The Bold 
Buccleiigh (7 Moo. P. C. 267) decides that in case of damage caused by collision, 
such damage creates a hen on the ship I refer to this case to show what is 
the nature of this lien, and whether it is not competent to the parties to 
contract themselves out of liability A maritime hen is defined on p. 284 as 
“ a claim or privilege upon a thing to be carried into effect by legal process," 
and that process is a proceeding in rem I submit (1) that no lien was created 
in favour of the owners of the “ Nevada " in consequence of the collision, because 
a lien is a simple privilege given to vessels injured, and the other party may 
contract themselves out of it ; (2) that nothing turns on the fact that the matter 
comes up before the Court as a proceeding in rem, because it is doubtful 
whether there can be a lien in proceedings in rem, because lien depends on 
whether the owners intended to exclude themselves from all liability. 

[870] Mr. Phillips (with him Mr. Bonnerjee) for the Respondents. — In 
the case of The Druid the master was not acting as master of the ship in what 
he did ; it would have been the same if a stranger had acted in that way. 
Moreover, that was not such a case as would make a vessel liable , the suit 
was against the ship and the ship-owner. 

The liability of the ship is not treated apart from the liability of the 
owners, and it does not attach through the liability of the ship as Mr. Sal^ 
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has said. Mr. Sale also virtually asks the Court to add the words “proprietor and 
the tug ” to the words of the contract. We have not recovered against the 
owner personally in the Admiralty Court, and can the Court now insert these 
words. The case of the Bold B'ltccleitgh is not in point ; it only establishes 
the ground of maritime liens. 

If the tug had refused to take us down the river at all, the persons who 
had hired the tug out to us would not be liable if Mr. Sale's argument is correct. 
The case of the United Service was a common law action, and has no 
bearing therefore on our case. 

I say that this being an act of disobedience, it is not one of the matters 
that the parties meant to guard themselves against. On the question of 
construction of such contracts as the present, see Hayn, Boman and Co. v. 
Cnlhford (L. R., 4 C. P D , 182) 

Mr. Hill in reply. — Disobedience is a clear default, and we say we are 
not liable for default. The case of The Druid is in point , it was an action 
brought against the steamer alone , the words used by Dr. LuSHINGTON in the 
judgment in inverted commas against the “ship and ship-owner,” are only 
there adopted for the sake of an argument 

Judgments were delivered by Garth, C.J., and CUNNINGHAM, J. 

Garth, C. J. — This is an appeal from a ludgment of Mr. Justice NoRRis 
in a cause depending on the Original Side of this Court in its vice- admiralty 
jurisdiction 

It was a suit in rm, promoted by the master of the British ship " Nevada " 
against the “ Marv Stuart ” for damages sustained by the “ Nevada ” under 

these circumstances. 

« 

[8713 The “ Mary Stuart ” is a steam tug belonging to the Port of 
Calcutta, of which Captain Thomas was the master. 

She was hired on the occasion in question to tow the “ Nevada” down 
tile river ; and it was alleged by the promovent that in consequence of the 
negligence of the master of the “ Mary Stuart,” and of his wilful disobedience 
of orders, which he was bound to obey, the “ Nevada ” ran foul of a vessel, 
called the “ Savoir Fairo,” and considerable damage was caused to both vessels. 

The “ Savoir Faire ” took proceedings against the “ Nevada ” for the 
damages which she sustained in the collision , and this suit was brought 
against the^“ Mary Stuart ” to recover those damages, as well as compensation 
for the injury which the “ Nevada ” herself had sustained. 

The answer made by Mr. Sutherland, who was the owner of the “ Mary 
Stuart,” was two-fold : — 

1st. — That the master of the tug had been guilty of no negligence ; and 

iindly* — That the tug was protected by clause 22 of the Contract of 
Towage, which had been entered into by the owners of the tug with the 
“ Nevada’s ” agents. 

That clause was part of a general form of contract which was used by the 
proprietors of the “ Mary Stuart ” in all cases when their tugs were employed, 
and it was in these words : — 

“ The proprietors are not to be responsible, under any circumstances, for 
any loss or damage which may be sustained or occasioned by any vessel 
whilst it is in tow of any of their tugs, whether the same shall have happened 
through the act or default of the master of the tug, or any engineer, or other 
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servants, or otherwise, or through the incompetence or want of skill or care of 
the pilot in charge of the vessel.” 

The trial took place before the learned Judge and two nautical assessors , 
and as to the first question they decided that the collision took place through 
the improper conduct of the master of the tug m wilfully disobeying the orders 
of the pilot on board the “ Nevada,” which orders he was bound to obey. And 
with [872] regard to the other question arising upon the 22nd clause of the 
Contract of Towage the learned Judge decided * — 

— that the misconduct of the master was a default within the mean- 
ing of the clause , but 

— that as this was a proceeding i)i rcm, and not against the proprie- 
tors, the clause was no answer to the suit 

The Court therefore pronounced in favour of the “ Nevada,” and it was 
referred to the Registrar to ascertain the amount of damages. 

From this judgment the impugnant has appealed upon the second point 
only , and it has been contended by Mr. Sale on his behalf that, as the 
proprietors would be the sutterers, if the tug were held responsible, the clause 
in question was intended to, and did in point of law operate to, protect them. 

Having heard this point fully argued, and having taken some time to 
consider my judgment, I had at first arrived at a conclusion in favour of the 
respondent. 

It seemed to me that the towage contract, which consists of certain 
regulations, prepared by the owners ol several tugs in the Port of Calcutta, is 
of a very one-sided character. • 

I think that it should be read most strongly against the owners of the tug , 
and that, as regards the protective clause, with which we are dealing, its 
meaning and effect ouglit not to be extended beyond what its language strictly 
warrants. 

Having regard to the circumstances which occurred in this case, the owners 
of the “ Nevada,” in the absence of anv agreement to the contrary, would 
have had three remedies * — 

1st. — They might have sued the master of the tug , 

'^ndly,~T\\Qy might have sued the proprietors of the tug , and 

Srdly. — They might have taken the course which they did, and sued the 
tug itself in a maritime Court. 

That being so, it seemed to me that, according to tlic strict language of 
the clause in question, the proprietois were protected against one only of 
these suits. 

The clause would clearly have been no answer to a suit against the 
master , and I was unable to see why it should afiford any answer to a suit 
against the ship, unless the liability of the proprietors, and the liability of the 
ship, meant substantially the same thing. 

[873] There are undoubtedly many cases of collision, where the ship 
would be liable, and the owners would not , as, for instance, where a ship is 
chartered out and out, so that not only the possession of the vessel, but the 
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appointment of tho master and crow is vested in the charterers. No action 
could then he brought against the owners for damage caused through the 
improper management of the ship, although a suit might bo brought against 
the charterers, or proceedings in reni might be taken against the ship. [See 
Scott V. Scott (2 Stark, 438) and the Ticonderoga (Swab. 215).] 

And as a proof that the responsibility of the owners is a different thing 
from the responsibility of the ship, it has been held that a verdict in a Court 
of common law is no bar to proceedings against the ship in a maritime Court 
for the same collision ; or, on the other hand, that a judgment in rent, and an 
actual sale of the ship in the Court of Admiralty, is no bar to an action against 
the owner in a Court of common law. See Nelson v. Conch (15 C. B. N. S., 99) 
and The Bold Biiccleugh (7 ]Moo. P. C. C., 267). 

I had, (stc) therefore, as I had come to the conclusion that the View taken 
by the learned Judge in the Court below was right, and as my learned brother 
and myself differed in opinion, we considered it would have been necessary 
that the case should be heard by a third Judge. 

Mr. Justice PiGOT, however, has been kind enough to refer me to a case 
lately decided in England, which appears to solve the difficulty, and has satis- 
fied me that my first impiession was wrong. 

It is a case of The Parlement Beige (L. E., 5 P. D., 197) in the Court of 
Admiralty in ISngland. 

The question there was, whether a ship belonging to the Belgian Govern- 
ment could be proceeded against for a collision in the English Court of 
Admiralty. 

• It was admitted that the Belgian Government, who were the owners of 
the ship, could not be sued in an English Court , but it was concluded that, 
notwithstanding this, the ship itself was liable to proceedings m rem. 

[ 874 ] Sir Robert Phillimore m the Court of Admiralty held that tho 
ship was liable. But on appeal to the Lords Justices his judgment was revers- 
ed. Their Lordships were of opinion that although in every case of a 
proceeding in rem, the suit is duecily against the ship itself, still the owner of 
the ship must always be considered as mdirectly impleaded. The owner, 
according to the rules of the Admiralty, has always notice to appear to show 
cause why the ship should not be liable , and their Lordships observe that, 
unless the owner were thus impleaded, and had an opportunity of protecting 
his property from the Court's decree, a ludgment in lem would be contrary to 
natural justice. 

Lord Justice Brett, who delivered tho judgment of the Court, proceeds 
to say * — 

“ In a claim made in respect of a collision, the property is not treated as 
the delinguenl per se. Though the ship has been in collision, and has caused 
injury by reason of the negligence or want of skill of those in charge of her, 
yet she cannot be made tlie means of compensation, if those in charge of her 
were not the servants of her then owner, as*if she was in charge of a compul- 
sory pilot. This is conclusive to show that the liability to compensate must 
be fixed, not merely on the property ^ hut also on the owner through the property. 
If fejo, the o^vner is at least indirectly impleaded to answer to, that is to say, to 
be affected by, the judgment of the Court. It is no answer to say that if the 
property be sold after the maritime lien has accrued the property may be 
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sei^ and sold as against the new owner This is a severe law, probably 
arising from the difficulty of otherwise enforcing any remedy in favour of an 
insured suitor. But the property cannot be sold as against the new owner, 
if it could not have been sold as against the owner at the time when the lien 
accrued. This doctrine of the Courts of Admiralty goes only to this extent, 
that the innocent purchaser takes the property subject to the inchoate mari- 
time lien, which attached to it as against him who was the owner at the time 
the lien attached. The new owner has the same public notice of the suit, 
and the same opportunity and right of appearance as the former owner would 
have had. He is impleaded in the same way as the former owner would have 
been.” 

[878] It seems to me that the point thus decided by the Lords Justices is 
precisely the same as that which we have to determine here It was admitted 
in that case, as it is here, that the owners were not personally liable to be sued 
for the collision, and the question was whether, the owners not being liable, 
the ship could be^ made liable. Their Lordships decided tliat question in the 
negative, and I am bound to say that, irrespective of the high authority of the 
Lords Justices, and especially of Ijord Justice Brett, who, on such a subject, is 
probably the best authority we have, the extract, which I have just read from 
his Lordship’s judgment, appears to me quite unanswerable. 

I think, therefore, that the judgment of the Court below should be reversed, 
that this suit should be dismissed, and that the “ Mary Stuart ” should be 
released from arrest. 

Having regard however to tlie circumstances of the case, and to the ques- 
tion of fact in the Court below having been found entirely in favour of the 
“ Nevada,” I think that the owners of the “ Mary Stuart ” ought not to be 
allowed any costs. • 

It is clear that this serious injury, which has been done both to the 
“ Nevada ” and the “ Savoir Faiie ” is entirely due to gross disobedience of 
orders on the part of the master of the “ Mary Stuart.” It is also clear that if 
the “ Savoir Faire ” had sued the “ Mary Stuart ” instead of the “ Neyada,” 
the owners of the “ Mary Stuait ” would have had no defence to that suit, 
because the owners of the “ Savoir Faire ” were no parties to the contract, 
which alone has protected the “ Mary Stuart ” as against the “ Nevada”; and 
lastly, it is clear, that, in consequence of the course which lias been taken, the 
Nevada ” will have to pay for the whole damage to botli ships, which has 
been cajused entirely by the fault of tlie “ Mary Stuart.” 

I consider, therefore, that each party should nay his own costs on scale 2, 
and that if any costs have been paid in the Court below, they should be repaid. 

Cunningham, J. — The question raised in this appeal is, whether the 22nd 
clause in the towage contract, exempting the owners from liability, is a defence 
in the present action. That clause provided that the owners should “ not he 
responsible under any C876J circumstances for any loss or damage which may be 
sustained or occasioned by any vessel while it is in tow of any of their tugs, 
whether the same shall have happened through the act or default of the master 
of the tug or any engineer or other servants or otherwise, or througli the 
incompetence or want of skill or care of the pilot in charge of the vessel.” 

The present action is brought in respect of injuries sustained and occa- 
sioned by the “ Nevada ” in a collision between her and the “ Savoir Faire,” 
which collision is found to have resulted from the misconduct of tli j master of 
the ** Mary Stuart.” The owners of the “ Nevada ” now seek damages in an 
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aotion in rem against the “ Mary Stuart,” in respect of the injuries occasioned 
to the ** Nevada " and of the damages which have been recovered from them by 
the owners of the “ Savoir Faire ” 

I concur in thinking that both the injuries sustained by the “ Nevada ” 
and the damages which have been recovered from her owners by the owners of 
the ** Savoir Faire ” fall within the loss or damage against responsibility, 
for which the clause protected the owners of the “ Mary Stuart and that 
the conduct of the master was an act or default within the meaning of the clause. 
Consequently I think the owners are protected from personal liability. But 
I am unable to agree in the view of the original Court that, though the clause 
secured the owners of the “ Mary Stuart ” against personal liability, it is not 
a defence in an action brought in rem against “ Mary Stuart.'’ The clause is one, 
no doubt, which ought to be construed strictly, and in case of its meaning being 
doubtful, rather against, than in favour of, the person whom it relieves of res- 
ponsibility , but its strict legal effect must be sought. Can it then, by any 
reasonable rule of construction, be contended that, when the owners of the 
“ Mary Stuart ” had put an end to their owm habllit 3 ^ as between themselves 
and the owners of the “Nevada,” m respect of damage resulting from the 
misconduct of the master of the tug, the intention of the parties, or the 
meaning of the words in which they expressed that intention, was, that the 
owners of the “ Nevada ” should still he entitled to proceed against their tug 
in respect of these same damages ? Such a construction seems to me in 
direct opposition to the clear meaning of the words employed. I think that when 
[877] the owners of the tug stipulated that they should not be responsible 
under any circumstances “ for loss, damage, etc.,” they must be held to have 
intended as between themselves and the other parties to the contract, to 
include not only the damages recoverable in a common law action, but the 
daAiages recoverable in an Admiralty suit by sale of their ship. It is true that 
there is not, since the decision of the Bold Diwcleiich (7 Moo. P. C, 0., 267), any 
question that by the maritime law there attaches upon a wrong doing vessel 
and her freight, a maritime lien to the full extent of the damage done ; and 
that this lien relates back to the time of the damage and travels with the ship 
into whosoever hands she may come— 1 M. and P. on Shipping, 619, 'ith edition. 
But I do not see that this doctrine conflicts with the view that the parties to 
a contract may entirely put an end to the ordinary responsibility of the owners 
of a ship for any damage she may cause, and, by putting an end to that ordi- 
nary responsibility, destroy the hen by which that responsibility is enforced. 

The language of Dr, Lushington in The Druid (Bob Adrn. Re]f., 391) 
seems to place beyond doubt the dependence of the right to proceed in rem, on 
the existing personal liability of the owners, and his dictum that the liability 
of the ship and the responsibility of the owners are convertible terms seems 
to be applicable to the present case. The observations of the Judges in Nelson 
V. Couch (15 C. B N. S., 99) seems to me to favour this view. The Judges 
there treated the right of proceeding tn rem as a hen with a right of sale, 
and accordingly held, that if the sale was insufficient to satisfy the lien, the 
plaintiff might proceed in personam, for the residue . Byles, J , comparing it 
to the case in which a man having a debt secured by a pledge or mortgage 
necessarily resorts to legal proceedings to make the pledge available, and 
having failed to realize the whole of his debt^by the sale, sues in a Common 
Law Court for the balance. In the present case, if we consider that the 
contract did not operate to exclude the action in rem, we must hold that the 
lien still exists, although, by the terms of the contract between the owners of 
the tug and the [87tt] owners of the “ Nevada,” no liability could arise to the 
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former* on account of any damage done by the tug. The case to which the 
Chief Justice has just referred (The Parlement Beige) seems to show that this 
view would not be correct. 

‘ Appeal alloived. 

Attorney for Impugn ant : Barrotv d Orr. 

Attorney for Promovent : Tlatkms <f Waik?iis. 


[10 Cal. 878] 

REFERENCE UNDER THE BURMAH COURTS’ ACT 

The 19th June, 

Present • 

Sir Richard Garth, Kt., Chief Justice, and 
Mr. Justice Wilson. 

Fritz Olner Plaintiff 

vermis 

Lavezzo Defendant 

Jurisdiction — Foreign ship — Suit by sailor for wages — Mofussil Small 
Cause Court Act, XI of 1H06, s S (^xph a) - Consul to receive 
nohce of suit. 

(3ivil Courts have, as a general rule, juribdictjon to try all civil suits against all persons 
of any nationality within the local limits of their jurisdiction. 

A captain of a ship, who was at the time loading or unloading his vessel within the 
local limits of the Small Cause Court of Rangoon, was sued b> one of his sailors (who had 
contracted to serve on a voyage from Bremerhaven to East India), for wages in the Small 
Cause Court of Rangoon , that the sailor's cause of action arose within the local limits 

of the Small Cause Court, where the defendant was residing when the suit was brought, and 
that, therefore, the Small Cause Court had jurisdiction to hear the suit. 

This was a reference under s. 54 of the Burmah Courts’ Act, 1875. 

On the 9th November 1882 one Fritz Olner, a British subiect, engaged at 
Bremerhaven in Germany to serve as an able seaman on board the Italian 
vessel Oentzli, whereof the captain was one Lavezzo, for the voyage from 
Bremerhaven to East India at tne pay of £2-8 per month, and at Bremerhaven 
received an advance of £4-16, from that amount. 

•Civil Beforenco No. 825 of 1884, by C P. Egerton Allen, Esq., Officiating Recorder of 
Rangoon, under s. 54 of the Burmah Courts’ Act, dated the Cth November 1883, 
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C87fl] It appeared that Fritz Olaer entered into his oontraot to s^e on 
board the ship at Bremerhaven , that he was not taken before the Itahan 
Consul there, nor did he sign any ship's articles. 

In the month of May 1883 the Gmtili arrived at Eangoon. Whilst 
lying within that port, several of her sailors (amongst whom was Fritz Olner) 
were charged by the captain of the vessel with desertion ; but the Magistrate 
refused to treat the men as deserters, as it was not ijroved to his satisfaction 
that the engagement with the sailors was accompanied by the necessary legal 
formalities. 

Fritz Olner, on the 23rd May, brought a suit in the Rangoon Court of 
Small Causes against the Captain of the vessel for wages. 

The Judge of the Small Cause Court gave a decree in favour of Fritz Olner, 

On the 17tli July the Government Advocate, under instructions from the 
local Government, applied to the Recorder of Rangoon for an order that the 
proceedings of the Small Cause Court might he called for, and, on this appli- 
cation being granted, the question as to whether the Judge of the Small Cause 
Court had jurisdiction to entertain the suit was fully argued ; the Consul for 
the Kingdom of Italy having, at the request of the learned Recorder, handed 
in to the Court the Italian law on the subject, and certain other papers. 

The Recorder, after setting out the facts, gave the following opinion. 

After hearing the Government Advocate, and considering the memoran- 
dum of the Italian Consul, I determined to send the case for the decision of 
the High Court of Judicature at Fort William in Bengal, and I now submit the 
following questions — 

(1) Had the Court of Small Causes in Rangoon jurisdiction to entertain 
a 4uit for wages alleged to be due by the mariners of an Italian barque against 
the master, such barque being in the port of Rangoon within the local limits 
of the jurisdiction of the Judge of the Court of Small Causes — supposing no 
law applicable to the parties and no agreement between them forbad the bring- 
ing of such a suit ? 

(2) Had the Court jurisdiction, supposing a law applicable to the parties 
or an agreement between them, which forbad the bringing of such suit. 

[880] It may be admitted that, whether the substantive law of Italy as 
alleged by the Consul forbids the bringing of such suits or not, and whether 
there was an agreement between the parties precluding such suits or not, no 
satisfactory evidence of such law or agreement was before the Judge of the 
Court of Small Causes. 

It must be remembered that the poi't of Rangoon is not a port of discharge, 
and primd facie no seaman is entitled to his discharge at it, but this is only 
matter of sufficiency of evidence in proof of the claim, and does not affect 
directly the question of jurisdiction. 

In giving my opinion on the questions submitted, I may say that I cannot 
agree with the proposition of the Government Advocate that, supposing a 
jiurisdiction, there was in the Judge of the Court of Small Causes a discretion 
as to exercising it, if there was jurisdiction it seems to me he was bound to 
exercise it. ^ 

I do not contend that the master of an Italian barque would not be liable 
to the jurisdiction of the Court of Small Causes, supposing he entered into an 
obligation within the local limits of its jurisdiction to be discharged within 
such limits, nor .supposing be entered into an obligation by the nature of 
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which flie liability to discharge such obligation clearly arose within the local 
limits of the jurisdiction as in the case of the Qiuien v. Small Cavue Cowt, in 
re Williams v. Smith (2 Taylor & Boll, 4). 

But it seems to me that the question of liability for wages, not depending 
on what amounts to a written promise to pay within the limits of the jurisdic- 
tion, arising between the master and marineis of a foreign vessel, temporarily 
brought within the limits of the jurisdiction, on an obligation entered into in 
a foreign country, is distinguishable from the liabilities I have before mentioned. 

It does not seem to me at all clear that our Courts should be open to 
decide questions between foreigners temporarily residing within our jurisdiction 
as to matters arising from arrahgements entered into by them, unless it is 
shown in the very clearest manner that the cause of action arose within the 
jurisdiction. 

[ 881 ] It does not seem to me at all clear, that the master ol a foreign 
vessel coming for the purpose of trade within the jurisdiction, and there 
conducting his business bv unloading and reloading his vessel, can be said to 
be residing or working for gain within the local limits, and I should he glad if 
the High Court would give a ruling on this point. 

I am of opinion that, even according to the English view of international 
law, a suit may be brought hy the mariners against the master of a foreign 
vessel for wages at a port which is not a port of discharge. Yet that such a 
suit would not be sustainable, if the positive law of the foreign country forbad 
it.s. institution, and the authorities quoted bv the Italian Consul seem to me to 
go far to show that the law of Italy does prohibit the bringing of such suits. 

No one appeared on the reference. 

The Opinion of the High Court was delivered by 

Garth, C.J. (Wilson,!., concw ring) — Thin is a reference made to the 
High Court by the Recorder of Rangoon undei s 54 of the “ Bunn ah Courts’ 
Act, 1875.” 

The circumstances which gave rise to it ai^e these — 

The plaintiff in the suit was engaged as a mariner on hoard the Italian 
barque Qentih on a voyage from Bremerhaven in (iermany to Rangoon ; and 
the defendant was the master of that vessel. 

On her arrival at Rangoon some of the sailors, including the plaintiff, went 
on shore, and were then brought uphv the master (the present defendant) before 
the Magistrate, charged with desertion. This charge w^as dismissed 

Thereupon some of the men, including the present plaintiff’, brought suits 
against the defendant in the Small Cause Court to recover their wages ; and 
an objection was then taken on the part of the defendant that the Court had 
no jurisdiction to entertain those suits. 

It is with one suit only, namely, that brought hy the present plaintiff, 
with which we are now dealing , but the objection appears to have been taken 
in all the suits. 

In this case the Small Cause Court Judge found the facts as follows : — 

C888] “ The plaintiff was a British subject. He was engaged in the defen- 
dant’s ship under the Italian flag to serve as a sailor on board of her from 
Bremerhaven to Rangoon, where**hi8 voyage was to terminate. He was not taken 
before the Italian Consul at the time when he was engaged, nor did he sign 
any ship’s articles. He worked his passage out, for which he received an 
advance of two months’ pay, and he claimed Rs. 115-3-3, as due to him for the 
balance of his wages.” 
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At the time when the suit was brought tlie defendant was at Rangoon, 
engaged, we must presume, during his stay there, in the business of the ship. 

Upon these facts the Judge of the Small Cause Court overruled the plea 
of jurisdiction, and gave the plaintiff a decree for the amount which he claimed, 
and costs. 

An application was then made to the Recorder of Rangoon, under s. 622 
of the Civil Procedure Code to set aside the proceedings in the suit upon the 
ground that the Small Cause Court had no jurisdiction to try it ; and the 
learned Recorder, having granted a rule to show cause, and entertaining some 
doubt upon the subject, the case has been referred to this Court with the 
following questions [The learned Judge here read the questions above set out 
and continued.] 

There is no doubt whatever that by the law of this country, which is the 
same in that respect as the law of England, Civil Coin ts, as a general rule, 
have jurisdiction to try all civil suits against all persons of any nationality, 
within the local limits of their lurisdiction , and there is nothing, so far as I 
can see, in the nature of the present claim, or in the relative position of the 
parties, or in the fact of the j^ilaintiff having contracted to serve on board an 
Italian ship, which would in any vvay affect the jurisdiction of a Civil Court in 
British Burmah to try this suit. 

I think it clear, therefore, that both questions above referred to us should 
be answered in the affirmative. 

But there is a further question of a different kind, which is also submitted 
to us by the Recorder in a subsequent passage of the reference, which appears 
to me to present more difficulty. 

The Small Cause Court of Rangoon, which is constituted [8S8] under 
Act Xf of 1865, has only power to try any suits “ if the defendant at the time 
of the commencement of the suit shall dwell, or personally work for gain, or 
carry on business, within the local limits of the jurisdiction of the Court , ” 
and the further question which we are asked by the Recorder is, whether the 
defendant who was temporarily residing within tlie local limits of the Small 
Cause Court at Rangoon at the time wdien this suit w^as brought, for the 
purpose of unloading and reloading his vessel, could be said to lie “ residing or 
working for gain within such local limits 

I think that this question must be answeiod with reference to explanation 
(a) of s. 8 of Act XI of 1865. 

That explanation is as follows - 

“ Where a i>erson has a permanent dwelling at one place, and also a 
lodging at another place for a temporary purpose only, he sliall be deemed 
to dwell at both places in respect of any cause of action arising at the place, 
where be has such temporary lodging ” Now it seems to me that tlie present 
case comes within both the language and the m'^aning of that explanation. 

The defendant, when the suit was brought, was dwelling at Rangoon fora 
temporary purpose only , but the plaintiff’s cause of action, as found by the Judge 
of the Small Cause Court, was complete when the ship arrived at Rangoon. 
The plaintiff contracted to serve as a sailor on board the ship from Bremer- 
haven to Rangoon , and we must assume, I think, from the judgment of the 
Small Cause Court Judge, that he considered that the plaintiff had fulfilled his 
contract. 

His contract was made on board the ship, and his right to sue upon that 
contract did not accrue till the ship arrived at Rangoon. I think, therefore, 
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that his cause of action arose within the local limits of the Court, where the 
defendant was dwelling at the time when the suit was brought ; and 1 think 
also that, so far as this point depended upon a (luestion of fact, the Judge of 
the Small Cause Court must be considered as having found it in the i>Iaintiff’s 
favour. 

This disposes of all the points of law, which have been submitted to us by 
the Recorder. 

C884]I now proceed, out of Kxsspect to the Consul for the kingdom of Italy, 
whose memorandum I have carefully perused, to explain one or two other 
points, upon wiiich, as it seems to me, he is under some misapprehension. 

In the first place I would ’observe, that there is no connection whatever 
between the Magistrate’s Court at Rangoon, whicli is a Criminal Court, and 
the Small Cause Court, which is a Ciod om. These two Courts are constituted 
for very different purposes, and even if it were a fact, that one of them had 
made a mistake in exercising a jurisdiction which it did not possess, that 
would in no way affect tlie powers or duties of the othei . 

The reference, which has been made by the Recorder, has nothing to do 
with the decision of the Magistrate. All that we have had to consider under 
that reference is, whether the Small Cause Court had any jurisdiction to enter- 
tain the suit brought by Fritz Olner against the master oi the Genii b I think 
it. due to the learned Consul to explain this, although piobably any remarks 
which I have made may be equally applicable to the proceedings in the Magis- 
trate’s Court. 

Then, again, 1 should observe, that 1 think it extremely probable (indeed I 
will assume for my present puipose), that the Consul has stated the Italian law 
with perfect accuracy, both as to the nature of the contract made by a sailor 
when lie engages to serve on board an Italian ship, and as to the obligati-®!! 
which the law of Italy imposes upon him to enforce that contract in no 
other Courts than those of a maritime nature, or of tlie Italian Consul. 

But assuming this to be so, the contiact thus entered into by the sailor 
can only be a peibonat obluiation It is an obligation created by the combined 
effect of the contract which he makes on the one hand, and of the law ol Italy 
on the other. It in no way affects the jurisdiction of British Couits, but only 
the relative rights of the contracting jiartios 

If a sailor bound by tliese obligations sues the inastor of his ship for wages 
in a British Court, as the plaintiff' has done in the case before us, it is necessary 
for the defendant, it he wishes to avail himself of the jilaintitt’s obligation as a 
defence to the suit, [ 888 ] to allege and prove it in due course of law, as lie 
would any other defence. 

The Judge of a British Court cannot take judicial cognizance either of the 
Italian law, or of the nature of the contracts entered into by sailors on board 
Italian ships. If he were so bound, lie would be equally bound to take judicial 
notice of the laws of all nations, and of all contracts made by sailois of every 
nationality. 

The law of Italy and the contracts made by sailors on board Italian ships 
at*e facts which must he proved like any other facts ; and unless they are so 
proved in Court in the regular way, the Judge has no means of giving effect to 
them. 

The case of Gienat v. Meyer (H. B. R , Vol. 2, p. 603) affords a clear 
illustration of this rule. That suit was brought by a Dutch seaman for wages 
in the Court of Common Pleas in England , and at the trial the defendant put 
in evidence the ship’s articles, by which the plaintiff and the rest of the crew 

on 
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had bound themselves to bring no suit against the master in any Court, except 
in Holland. Upon this evidence being given, Lord Chief Justice Eyhe and the 
rest of the Judges considered tliat this contract was a defence to the suit. 
This was not because the Court had no jurisdiction to try the case, because 
the suit was regularly tried and decided in the English Court ; but because the 
contract made by the plaintiff, when duly pi^oved in Court, was considered to 
be a valid ground of defence. 

And there is a decision to the same effect by LORD EllenboBOUOH in the 
case of Johfison v. MachiHsne (3 Camp. 44). 

In the case now before us, if the defendant in the Small Cause Court 
had brought forward proper evidence to prove the contract made by the 
plaintiff and also the Italian law bearing upon the question, he would probably 
have resisted the claim successfully. But no evidence of the kind was given. 
The only evidence appears to have been that of the plaintiff himself , and the 
Court was bound to decide the case upon the evidence before it. 

I suppose there would have been no difliculty in bringing forward the 
necessary proof if the case had been properly conducted. The Consul himself, 
being learned in the law, would, t8863 at any rate, with the assistance of his 
books, have been a competent witness , and it is only to be regretted that the 
defendant, when the trial came on, was not better advised. 

In the Admiralty Court in England a rule has been in force for a groat 
many years, that when a suit is brought by a sailor for wages against a 
foreign vessel, notice of the institution of the suit is always to be given to the 
Consul of the State to which the vessel belongs, if there be a Consul resident in 
England.” This, of course, is to enable tho Consul to take any steps that he 
mf,y think proper for defending the suit. But whatever the nationality of 
tfie vessel, there is no doubt as to the jurisdiction of the Court to entertain the 
suit. See the case of La Blache \. liangel (L B., 2 P. C., 43). 

There is no such rule in force m the Civil Courts of this country ; but it 
would undoubtedly be only right, as a matter ot courtesy and propriety, for any 
Court here, in which a claim for wages may he made hereafter by a foreign 
seaman, to give the Consul of the nation to which the ship belongs, a notice 
that the suit has been instituted. 


NOTES 

[ Sec the eomincuUrich of ]\Iessis Wumltofje diicl Aiiicei Ah upon bcctioii 9, C.P.C., 1908 , 
of Hukm Chand, Bcc 11, C T. C , 188^2 ] 
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The loth February, 

PliESENT : 

Loud Blackbuen, Sik R. P. Collieb, Sik R. Couch, aku 
S iH A. Hobhousk. 

Rao Bahadtii Singh Plaintiff 

versus 

Jowahir Kuar and Phul Kuar, widows of Balwant Singh Defendants 

[On appeal from the Court of the Commissioner of Aimeie J 


Claim by istemrardar to tesnmc a subordinate tenure. 

A custom was alleged, entitling a Patwi Thakiir, oi Chief, belonging to the Rathor clan 
of Rajputs, who was the istcmriirdai of an ancient and impartible taluq in Ajnierc, to resume 
land formerly part of it but granted some generations back, as a subordinute estate, to a 
collateral relation of the chief. The ground of the resumption claimed was that the last 
succoHsor to the estate ho granted had died without issue and without adopting Held, that 
the Gommibsi oner’s judgment, which was that aught of resumption, excrciscable merely on 
the above ground, had not been established, was correct, being supported, to some extent 
certainl>, by answers received by the Chief Commissionei on inquiry fiom the iioighbouriug 
durbars of Rajputaiia chiefs , and, on the whole, by the balance of the evidence 

Appeal from a decree (IfJth Febiuarv 1884) of tlie Coiiiiniasioner of Ajmere, 
reversing a decree (14th June 1877) of tlie Assistant Commissioner, Ajmere., 

In the suit out of which this appeal arose, the appellant, styled in the 
proceedings, at times, the Rao, also the Patwi, and the istemrardar, was the 
recorded proprietor of the impartible taluq ot Masuda in the Ajmere District. 
The respondents were the childless widows of the appellant's collateral relation, 
Balwant Singh, who died in 1876. 

The suit was for the purpose of having declared the right ol the istemrardar 
to resume a mouzah, named Nandwara, which at one time formed part of 
taluq Masuda, and had been granted about a century ago to an ancestor of 
Balwant Singh, In the plaint was claimed a customary riglit, on the part of 
the istemrardar of Masuda, to resume at will, all grants made, as it was 
alleged that this had been made, for the maintenance of the younger branches 
of the family, on making other provision for thoir maintenance, which was 
offered. The widows at first [ 888 ] alleged, but afterwards failed to prove, an 
adoption. They also affirmed that Nandwara had been given to an ancestor 
of their husband on a partition of estates in the family of the chief. 

The Courts concurred in finding that the grant of Nandwara was an 
ordinary grant, locally known as a " gras,” oi “ hawala,” tenure, by which 
was made an assignment of land to a junior member of the family of a Rajput 
chief. 

An issue framed to raise the question of the right of the chief to resume 
was decided as follows by the Assistant Commissionei — 

“ I feel bound to decide this issue in the affirmative, and to decide that 
the Thakur of Nandwara, having died without a legitimate heir of the body, 
the chief of Masuda is entitled to resume the village, making proper pi ovision 
for the maintenance of the W'ldo'svs, and if there be any daughters, then of the 
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daughters also of the deceased. The evidence before the Court goes to show 
that confiscations have occurred frequently in former times, sometimes because 
the minor chief died childless, sometimes because he could not pay his revenue 
punctually, sometimes because he opposed bis chief in the field. In the case 
of Lorri the minor chief is shown to have voluntarily resigned his position, 
and to have become a yeoman farmer instead of a Thakur, and a similar change 
in the status of the minor branches of the Masuda house has been, from 
different causes, of constant occurrence. They are still on the spot, these 
descendants of former chiefs, but they are now onlv zamindars, or in service, 
while all the actually existing Thakurs are scions or offshoots of quite a late 
date.” 

On the appeal to the Commissioner of A] mere, a reference under rule 36 
of the Ajmere Court Holes, on 15th February 1878, was made to the Chief 
Commissioner, who referred to lour durbars, viz , tliose of Meywar, Marwar 
Jaipur, and Kishengarh, a statement of the case with the question, among 
others, whether the resumption was in accordance with the custom of other 
Rathor Patwi Thakurs in the surrounding Native States On receipt of replies, 
the Chief Commissioner, Colonel E. R. C. Bradloid, gave the following opinion 
on the 23rd January 1879 : — 

“ After a careful perusal of the file, I am of o])itiion tliat there [889] IS only 
one point of those referred which is essential to the disposal of this particular 
case. I refer to the point whether the resumption of Nandwara is according 
to the custom of other Rathor Patwi -Thakurs in the surrounding Native 
States 

“ In Rajputana no positive lule of law exists on the matter, but there is 
no doubt that the Patwi Thakur is not entitled to resume an estate held as 
^^ndwara was held, merely because the holder died without adopting an 
hen. To lay down that ho is so entitled would be to establish the doctrine 
of lapse by default of heirs, wlionever an estate-holder dies without adopting, 
and this would not bo a valid ruling foi Rajputana, while the consequences 
might be as prejudicial to the superior as to the inlorior Rajput landholders. 
Such a doctrine has nevei prevailed and it would certainly be contrary 
to the feelings and traditions of Rajput clans in regard to the tenure of their 
lands. 

“ On the other hand, there can be no doubt whatever that the decease of a 
landholder, before he has adopted an hen, is universally held to give his 
superior a right to interfere in the succession, to superintend the devolution of 
tlie estate, sometimes even to dictate it, and to choose -an heir, but he cannot 
annex the land to hi^ own estate except under special circumstances. 

“ What these circumstances are I do not consider it necessary to define 
precisely, as they are absent in the present ease, and are not therefore material 
to an adequate consideration of it ” 

The Commissioner of Ajraero, Mr. L. Saunders, on the above answer to 
the reference being made, gave judgment as follow.s : — 

“ In this case the Chief Commissioner has, under a reference made to him 
under s. 36 of the Ajmere Courts Regulations, found that the Patwi Thakur is 
not, under the circumstances set forth in the reference made under date 
of isth February 1878, entitled to annex the land to his own estate, merely 
because the holder died without adopting an heir, except under special cir- 
cumstances, and that such special circumstances are in the present case 
absent , accordingly this Court, under s. 37 of Courts Regulation, must dispose 
pf the case in conformity with the ruling of the Chief Commissioner, and 
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consequently this Court accepts the appeal and reverses the order of the lower 
Court The plain- [890] tiff will pay the costs of the litigation from the 
commencement to the end ” 

On this appeal, — 

Mr. J, F. Leith i Q. C., and Mr. R. V Dofjno ai)peared for the Aj^pellant. 

The Respondent did not appear. 

For the appellant it was contended that the Court of First Instance had 
rightl> decided that the grant of Nandwara was resuinahle. on provision being 
made by the grantor, or Ins ie])resentatives, for the maintenance of the 
successors of the grantees. The real issue was, whetlier the plaintiff had not 
established his right, by the custom of his family, as istemrardar of the ancient 
zamindari of Masuda, to resume, under the circumstances, a village found by 
the Courts below to have been assigned for maintenance The reply given by 
the State of Jaipur was the one on which the appellant relied, it being to the 
effect, that in such a matter as this, of a disputed right to resume, the custom 
of the particular chief ship should be regarded 

Their Lordships’ Judgment was delivered hv 

Sir R. P. Collier. — This is an action the Rao of Masuda, in the 
Rrrjputana district, for the purpose of recovering possession of a subordinate 
estate within the taluq of Masuda, consisting of the village of Nandwara with 
two or three hamlets appurtenant to it, against the widows of the last owner, 
Balwant Singh, who died without natural issue The plaint avers that — 
“The subject-matter of the claim is that the piainfcitt is the proprietor of the 
taluq of Masuda, and bv old-established custom, like his predecessors, enjoys 
the right to resume at any time any village assigned to anv of his hietiirem 
for maintenance, and to provide for tiiem in some other way ” His case is that 
this sub-taluq, as it may be called (though it is sometimes called a jaghir), had 
been granted, some hundred yeais ago, to an ancestor of Ralw^ant, the last 
owner, for maintenance , and that he is entitled at an> time to resume it upon 
providing pecuniary maintenance foi the tenants foi the tune being This 
contention has scarcely been attempted to be supported The plaintiff, 
therefore, falls back upon the circumstances of this case and a more limited 
[891] right; namely, a right to resume upon the death of the tenant without 
issue. The question is, whether he has established this riglit 

In the suit a question was raised as to wliethoi the widows had adopted 
a son in pursuance of alleged directions of their liusband and fuither w^hether, 
assuming that no such directions had been jiroved, the Rao had by his conduct 
recognized the adoption. These questions have been found against tlie defen- 
dant by the lower Court; and that finding, though not in terms afliirmed, 
appears in substance to have been adopted by tlie Court above, and it is in 
favour of the appellant. 

The defendants denied that the grant was for tlie purpose of maintenance, 
alleging it to have been made in pursuance of some family arrangement or 
partition, and they denied the right claimed b\ the Rao and most of the 
allegations in the plaint. The case came, in the first instance, before the 
Assistant Commissioner of Ajmere, who gave an elaborate judgment upon a 
number of issues which have become immaterial. The material finding is 
upon issue 13, viz., “ whether the Rao of Masuda, as head of the family, has the 
right to confiscate the tenure of Nandwara — (a) in spite of a legal adoption 
—that may be put aside , {b) in spite of the existence and presence of a 
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natural heir ? ’ Here it may be stated that there is no dispute that Ram 
Singh, who was alleged to be adopted, would be the next heir to Balwant in 
the ordinary course of descent. 

The finding of the Assistant Commissioner is in these terms : “ I feel 

bound to decide this issue in the affirmative, and to decide that the Thakur of 
Nandwara, having died without a legitimate heir of the body, the chief of 
Masuda is entitled to resume the village, making proper provision for the 
maintenance of the widows, and if there be any daughters, then of the 
daughters also, of the deceased. The evidence before the Court goes to show 
that confiscations have occurred frequently in former times, sometimes because 
the minor chief died childless.” The case went on appeal to the Commis- 
sioner of Ajmere. The Commissioner, not himself deciding the suit in the 
first instance, stated a case for the consideration of the C^hief Commissioner, 
The Chief Commissioner directed various [892] inquiries to be made of certain 
durbars of native princes. They reported to him ; and, after considering their 
reports, he expressed his opinion that the judgment of the Assistant Commis- 
sioner should be reversed, and found that no such custom and no such right 
as that which the Rao claimed existed. The Commissioner, acting on this 
opinion, reversed the judgment of the Assistant Commissioner. This appeal 
is preferred from the judgment of the Commissioner. 

Documentary and oral evidence have been given, to whicli it is unneces- 
sary to refer at great length The first important evidence consists of certain 
depositions wlucli appear to have been taken before Mr. Cavendish in the year 
1829, Mr. Cavendish being then Superintendent of Ajmere, and apparently 
charged with the duty of obtaining information with respect to tenures in 
Ajmere for the use of the Government. Various depositions have been put in 
which were used before him. One or two of those depositions, which are very 
short, go the length of supporting the contention of the plaintiff, but that 
is by no means their uniform tenor. There are others which qualifv his 
right. There are some which slate tliat, although he has a right to resume an 
estate, it must be upon substituting for it another estate. It is to be observed 
that Bahadar Mai, who probably represented him on that occasion, because he 
speaks of him as his client, being asked, “ What powers does your client (the 
istemrardar of Masuda) have with regard to the ejectment of the jaghirdars 
answers, In case of disloyalty, insurrection, and impropriety of conduct on 
the part of any jaghirdar, my client can turn him out of the village , but if he 
show no disobedience he may be allowed to continue in possession of his 
village as usual, or at his request my client may exchange his village for 
another, or fix a cash allowance. ” So it appears that the person who repre- 
sented the Rao on that occasion claimed no such right as that on which he 
bases his present suit, but simply a right of resumption for cause. Further, it 
would appear that all these depositions are given upon the hypothesis of its 
being shown that the grant originally made to the jaghirdar was a grant 
merdy for maintenance ; but that appears to their Lordships not to be estab- 
lished, the finding of the Assistant Gommis-[803]sioner on that subject 
being at least ambiguous, viz., that the grant of Nandwara to the ancestor of 
the deceased Thakur was an ordinary grant in ‘ gras,* or * hawala,' tenure : no 
evidence has been produced to rebut this natural presumption. The word bahai'- 
' has not been exactly defined or interpreted by the defence, and is a term 
which is vague in its meaning.*^ Such a finding does not appear to show that 
the grants were necessarily grants for maintenance, neither of these terms 
necaasanly importing maintenance. If that he so, the evidence does not directly 
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bear upon the question. However, assuming that the grant was made for 
maiutenanoe, stUl these depositions do not, as a whole, amount to proof of the 
right claimed. 

The next documentary evidence relates to a proceeding in 1853 before 
Colonel Dixon, which arose in this way : The tenant of Jamola, one of the 
dependent jaghirdars, had refused to pay road cess, and had in other ways 
offended the Rao. The Rao thereupon claimed to resume possession of Jamola ; 
and, in order to establish his case, he applied to various other jaghirdars, — 
among others, he applied to the father of Balwant, — to give a deposition or 
statement in his favour. He wrote to them this letter : " You need not enter* 
tain any apprehension on account of the letter which I got you to write in the 
Jamola case. The signature formerly attached (to certain writings) by Bhopal 
Singh (the grandfather of the present Thakur of Shergarh), both at the time 
of the dispute regarding Ramgarh and the assessment made by the Honourable 
R. Cavendish, shall be respected Moreover, you will be put to no inconveni- 
ence whatever ; don’t think it otherwise. 1 am at one with you. Should I 
act otherwise, God is between us, ^.c., between yourself and myself.” The 
substance of this letter, which is spoken to by one of the witnesses, rather 
points to this, that the Rao asked these persons, who were to a certain extent 
dependent upon him, to sign a paper on the understanding that it would be of 
advantage to him and no detriment to themselves. Under those circumstances 
they did sign a paper, which is to this effect — “ After usual compliments. By 
the grace of God we are all well, and trust that, by the blessing of God, this 
will also find you in good health. You are (our) master. You ask for our 
opinion in the matter of the [894] application filed by the Thakur of Jamola. 
We accordingly beg to state that we are all members of your family, and look 
to you for our support. We have no (adverse) intention as regards the villages 
which you may confiscate, if you intend to do so, as you are our master. 
What we ask is only bread , you may^ confiscate the villages if you like.” 
This and the letter which has ]ust been read are nearly contemporaneous. 
Their Lordships, under the cii’cum stances, do not attach any great importance 
to this declaration. 

A great deal of verbal evidence also has been adduced , but it is by no 
means of a uniform character, or all of it supporting the contention of the 
plaintiff. The first witness, a zamindar, who seems to be a man of position, 
aged 60 years, gives this view of the right claimed . “ For fault shown , the 
Masuda Patwi has power to resume villages given as hawala. 1 cannot say 
what power the Patwi has to so resume in the absence of fault.” 

Without going through all this evidence, it appears to their Lordships 
that, although several cases of what is called confiscation or resumption are 
shown, they have been, in almost every instance, from some fault or other. 
There is one instance indeed in which a jaghir is resumed upon the owner 
dying without issue, but in that case it happened that the Rao was the nearest 
heir. 

There appears to their Lordships no sufficient evidence to support the 
finding of the Assistant Commissioner that the Rao had the right in tiie first 
of the three cases which he puts, namely, in the case of the minor chief dying 
childless, to confiscate or resume the estate. The opinions of the durbars, 
which were taken by the Chief Commissioner, are, on the whole, adverse to 
any euch right : two are distinctly adverse to it, and two are equivocal. Their 
Lordships, having regard to the opinion of the*Chief Commissioner, who states 
that “ in Rajputiwia no positive rule of law exists on the matter, but there is 
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no doubt that the Patwi Thakur is not entitled to resume an estate held as 
Nandwara was held merely because the holder died without adopting an heir/’ 
— supported as that finding is, to some extent certainly, by the answers which 
were received from the neighbouring durbars, and, on the whole, by the balance 
of evidence in the case, — are [893] of opinion that the judgment of the Com- 
missioner of Ajmere should be affirmed. 

They will, therefore, humbly advise Her Majesty that that judgment be 
affirmed, and that this appeal be dismissed. 

Appeal dismissed. 

Solicitors for the Appellant : Messrs. W. d A, Banken Ford. 


1 10 Cal. 895 ] 

PEIVY COUNCIL. 

The 22nd Febnuiry, 1884 

Present . 

Lord Blackburn, Sir E. P. Collier, Sir E Couch, and 
Sir a. Hobhouse 


Alimuddi and others Defendants 

versiis 

Kali Krishna Tagore Plaintifi. 


[On appeal from the High Court at Fort William in Bengal.] 

Measurement of land subject to alluvion and diluvion according to agreement — 
Effect of error as distinguished from fraud, 

A superior owner of chur land, and hig tenants, who held it in ‘ ' hawaladarr ’ tenure, 
agreed, with reference to alluvion and diluvion, that the chur should be measured from time 
to time, on notice, and that unless the tenants should give a separate “ daul kabuliyat for 
the land found to be accreted, the superior owner should take possession of it. 

A measurement by the superior owner was made on notice to the tenants, and bond fide \ 
but it was incorrectly made, the tenants, however, raising no objection at the time. They, 
afterwards, when a suit was brought against them by the superior owner for possession of 
alleged accreted land, set up the defence that the measurement had been made in their 
absence, and was incorrect. 

Held, that the tenants could not defeat the suit, merely on the ground of the incorrect- 
ness of the measurement, there being fio fraud ; but that they were entitled to ask the Court 
to decide udiat the amount of the property was which the plaintiff was entitled to lecovex. 
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Appeal from a decree (2nd February 1881) of a Divisional Bench of the High 
Court, reversing a decree (16th June 1879) of the Second Subordinate Judge of 
Backergunj. 

The question raised by this appeal was as to the right of the plaintiff to 
obtain khas possession of land that had accreted to a chur, of which the 
defendants were tenants as hawaladars'*" [896] and of which the plaintiff was 
superior owner, there being an agreement between the parties relating to 
alluvion. 

In 1859 a kabuliyat, of which the material portions are set forth in their 
Lordships’ judgment, was executed by the defendants to the plaintiff ; and the 
latter having on measuring the chur, after due notice, found that accretion had 
taken place, claimed the above right, in pursuance of the defendants’ agreement 
with him. The measurement, however, was incorrect. 

The Court of First Instance dismissed the suit, holding that, as the quantity 
of the excess land had not been correctly ascertained, in pursuance of the agree- 
ment between the parties, the cause of action had not been established. 

On appeal, a Divisional Bench of the High Court (McDONELL and Field, 
JJ.) found that, the land having been measured by the amin of the District 
Court, there was upon the evidence no doubt as to the quantity of the accretion, 
and holding that the defendants had failed to carry out their part of the contract, 
decreed to the plaintiff' the possession of land accreted to the chur, according 
to the amin’s map on the file. 

On the appeal of the Defendants — 

Mr. /. Graham, Q.C., and Mr. J. D. Mayne appeared for the Appellants. • 

Mr. r. H. Coxoie, Q.C,, and Mr. B, F. Doyneiov the Respondent. 

Their Lordships’ Judgment was delivered by 

Sir R. P. Collier . — In this case the plaintiff, who may be conveniently 
hereafter called the landlord, was the superior owner of certain chur land which 
was held by the defendants in haivaladan tenure. The rights of the parties 
are determined by a pottah and kabuliyat which were executed m 1859. It may 
be stated generally that the plaintiff’s claim is to recover khas possession of 
certain land which, since that pottah and kabuliyat were executed, have accreted 
to the chur of the defendants The kabuliyat, in the first place, fixes a certain 
rent for the land then in existence — a rent variable according to the nature of the 
property and the extent to which it is cultivated or culturable, and gradually rising 
to a maximum of five rupees, and after a certain number of years amounting 
[897] in the whole to a sum of Rs. 2,993. The part of it more immediately 
material in this case is as follows : — “ At the interval of every three years, in 
the month of Magh of the fourth year, we will take a measurement amin from 
the principal office appointed by you, cause the land of the said chur and the 
whole hawala to be measured with the prevailing rod of eight cubits and eight 
fingers, and record our presence on the measurement chitta. And of the land 
which, according to that chitta, is found to have accreted in excess of the 
settled 'land of the said hawala, we shall get a deduction of an area of land 
equal to one-sixth of each of these descriptions of excess landi i.e., assessed 

* *'Hawaladari,’* a local term for a tenure (hawala being literally “ an entrusting ”) in 
the district, where zamindars and taluqdars, with a view to reclaiming land, made it over to 
tehants, giving them a permanent and transferable interest therein. — Hunter's Statistical 
Accmmt of Bengal, Vol. V, p. .$72, 
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land, oulturable land, and dhali chur land, and after executing a separate dafil 
kabuliyat for the remaining quantity of land with a kistbundt similar to the 
present one, stating the rents which will be due, Le., the rent of the assessed 
land at the permanent rate of Company’s Bs. 5-6-6 pies from the year succeed- 
ing that of the measurement, that of culturable potit land after being rent-free 
for three years, and for the next three years paying rent at the progressive rate " ; 
and then the rent is stated to rise in the succeeding years. Then it goes on : 
“ If by that measurement the quantity of land now given be found to be 
diminished by reason of diluvion, after deducting an area at the same rate from 
the falling off in the quantity of land, we will get a deduction from the year 
succeeding that of the measurement of an amount which will be due at the 
rate of Bs. 5-6-6 pies per kani for the falling off in the quantity of the talabi 
land , and separate deeds shall be executed and delivered, and we will pay 
rent accordingly. And until the whole of the above chur land is settled 
according to rules, you will continue to receive separate rent for the heli and 
hogla growing on the said chur. If at the stated time we do not take an amin 
and cause measurement, you will appoint an amin and cause the entire land 
of the said chur to be measured. And no objection shall be entertained that 
we have not recorded our presence on the chitta of such measurement. And 
4 * if for the excess land, after deducting the settled land covered by our daul from 
the lands stated herein, we do not duly file a separate daul kabuliyat, then we 
shall be deprived of our right of obtaining a settlement of such excess land, 
and of the land which will [ 898 ] accrete in future ; they shall become your 
khas property.” It is under this clause of the kabuliyat that the plamtifi 
claims. He alleges that the defendants have not duly filed a daul kabuliyat, 
as they ought to have done, and that therefore the land has become his. 

^ The facts, so far as material, are these No measurement was made by 
either party until the year 1875. Nothing would appear to turn upon that, 
because neither party appears to have required the other to do it , and possibly 
there was no necessity for it In 1875 the plaintiff caused a measurement to 
be made. He gave the defendants notice to attend. They did attend for a 
day or two ; but subsequently they attended no more. He appears to have 
taken no steps upon that until December 1876, when he gave them a notice, 
whereby, after recording the terms of the kabuliyat, he goes on to say : 

** Then, as you did not take an amin and cause measurement at the stated time, 
an amin appointed by me measured the lands of the said chur and drones : 
65 drones 9 kanis 2 gundahs of land have been ascertained to be in your 
possession ; and after deducting the said quantity of settled land therefrom, 24 
drones 1 kani of excess land has been found. Deducting from the said excess 
land an area (rokba) equal to one-sixtli thereof, e.c., 4 drones 3 kanis 1 gundah 
and 1 krant, according to the stipulations of the kabuliyat, rent and salami 
must be received according to the terms of the kabuliyat and pottah dated 8th 
of Oheyt 1265 for the remaining 20 drones, 16 kanis 2 gundahs 2 krants of 
talabi land, 12 drones, 2 kanis 12 gundahs krants of assessed land, 2 
drones 11’ kanis 5 gundahs 1 cowri of culturable potit land, and 5 drones 2 kanis 
18 gundahs 3 cowris 2i krants of dhali potit land ” — which is to a great degree 
waste land. Therefore, by this notice you are directed that within fifteen 
days from the service of this notice you shall appear before the principal officer 
<rf my ottfcchery,at Kayurhyia, and according to the terms of the said pottah 
and kabuliyat, give salami, and file a kabuliyat with a kistbundt, in respect of 
th#^ rent of the excess land found on measurement. If you fail hereiOf 
ue., if yon do not appear within the term stated in this notice, give 
Balami» ntfed ^1® & kabuliyat by complying with the covenants^ as i<W] 
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statied) you shall be ejected from the said excess land, according to the 
terms of the said pottah and kabuliyat, and it siiall be taken under my 
possession in khas right." 

Of that the defendant took no notice whatever, and they did nothing. 
About twelve months afterwards the plaintiff brings this action, in which he 
seeks to obtain khas possession of the land which he had mentioned in this 
notice; but he also prays for a further inquiry, if necessary, and further demar- 
cation of boundaries. It is prayed that after demarcating the boundaries of 
4 drones 1 kani 82 gundahs of land settled with the defendants, or the settled 
lands, with any portion of the land covered by the pottah which may be found 
on mofussil investigation to have diluviated from the land covered by the 
boundaries given below, you will be pleased to give me khas possession of the 
excess land, according to what is stated in the schedule." 

The case coming before the Court, the defendants filed a number of pleas, 
which gave rise to a number of issues, which were found against them. But 
upon the last issue, w'hich is in these terms, “ what is the quantity of the 
accreted, land ; and whether, under all the circumtances, the plaintiff is entitled to 
khas possession thereof " the Subordinate Judge dismissed the suit of the 
plaintiff, upon the ground that the measurement which the plaintiff had made, 
and which is referred to in his notice of the 6th December 1867, was in many^ 
respects defective. There can be no question that it w^as defective, inasmuch 
as an amin of the Court was deputed to make a further inquiry ; and his report, 
which differs from that of the plaintiff’s amin, is adopted by both Courts. The 
Subordinate Judge appears to have thought that the making of a substantially 
correct measurement, and giving a substantially correct notice in pursuance of 
it, was a condition precedent to the plaintiff’s right to insist upon the defen- 
dant’s filing the daul. That judgment was reversed by the High Court , and 
the effect of the High Court’s judgment is, that although the measurement ^^of 
the plaintiff, was in some material respects defective and wrong, nevertheless 
that the conduct of the defendants was such that they must be deemed to have 
been in default in not filing a daul kabuliyat, as thev ought to have done ; 
and that they, having made no objec-[9{)0]tion at the time, or indeed until the 
action was brought, to the measurements of the plaintiff, could not then be 
allowed to defeat his action on the ground of the measurement being defective, 
although they were unable to show what the con ect measurements were — 
measurements on which the Court would act. That is the ground of decision 
of the High Court, in which their Lordships concur. It appears to their Lord- 
ships that the defendants were in default , that the plaintiff having made a 
measurement which is not impeached on the ground of fraud, — if it had been, 
the case would have been difl*erent, — but a bond fide measurement, in pursuance, 
as he believed and intended, of the agreement between the parties, it was the 
duty of the defendants, if they objected to it, to have stated their objection , 
but they having made no objection at the time, or indeed until the action was 
brought, it is too late for them to say that he had no cause of action, althougJi 
they are entitled to ask the Court to decide what the amount of the property 
is which the plaintiff is entitled to recover. 

On these grounds, their Lordships ai-e of opinion that the judgment of the 
High Court is right, and they are of opinion that it should be affirmed subject 
to a slight modification. The High Court direct that a line be drawn on the 
map from a station marked 12, and so on. It appears to their Lordships that 
it would be more correct, instead of the Court drawing the line itself, to refer it 
back to the Subordinate Court to set out so much of the accreted land as, having 
regard to the nature, quality, and situation, ought to be taken to replace the 
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mli land which has been diluviated since the date of the kabuliyat of the 21st 
March 1859, so that the defendants may continue to hold the 41 drones 8 
kanis 2 bigahs of land, according to the terms of that kabuliyat. 

Under these circumstances their Lordships will humbly advise Her Majesty 
that the judgment, should be affirmed, subject to this slight variation ; the 
appellant must pay the costs of the appeal. 

Solicitors for the Appellants : Messrs. Barrow d' Bogm^s. 

Solicitor for the Bespondent * Mr. T. L. Wilson, 

NOTES. 

[MEASUREMENT— 

where measurement is made without notice to the tenant at all, it is not binding on 
him 14 Cal., 99 : la I A , 116.] 


[ 901 ] PEIVY COUNCIL. 

The 6th and 7th Febtuary and 1st March, 1684. 

Present : 

Lord Blackburn, Sir B. Peacock, Sir B. Collier, Sir R. Couch 
AND Sir a. Hobhouse, 

Jonmenjoy Goondoo Defendant 

versus 

George Alder Watson... ...Plaintitf. 

[On appeal from tlie High Court at Fort William in Bengal.] 

Cofistrivction of power-of -attorney — Power to " negotiate ” Government notes. 

Xa agent, with whom were deposited Government notes for safe custody, was authorized 
by power-of -attorney to negotiate, make sale, dispose of, assign, and transfer, or cause to be 
assigned, and transferred, at his discretion, all or any of them, and on the principal’s behalf 
from time to time, at his discretion, to contract for, and purchase. Government notes, and 
accept the transfer thereof, into the principaPs name ; and for the purposes aforesaid to sign 
for him in his name, and in his behalf, any and every contract, agreement, acceptance, or 
other document.” 

The agent, purporting to act as attorney, endorsed one of the notes, and borrowed money 
thereon for himself, and in fraud of his principal. 

BM that, with regard to the general objects of the power, the agent had under it no 
mthxikty to pledge, and that the lender of the money acquired no title to the note as against 
the principal. 
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The povrer-of-attoraey was not in the same form as that jd the Bank of Bengal v. 
Macleod (6 Moo. I. A., 1), and the Bank of Bengal v Fagan (6 Moo. I. A., 27), not containing 
in express words, power to indorse. Had it done so, the question would have been whether 
there was anything to prevent it from being a power, in the discretion of the donee of it, to 
indorse the note, and convert it into one payable to bearei , whenever he thought fit to do so 
for any purpose. 

It was not laid down in the judgment on those eases that the words used in a power-of- 
attorney, to express its objects, are always to be construed disjunctively, though they may be 
so construed ; and there is no reason why a rule of construction, intended to aid in arriving at 
the meaning of the parties, should not be applied in construing a power-of -attorney as much 
as any other document. 

Appeal from a decree (I. L. E., 8 Cal., 934) of a Divisional }3eneh of the High 
Court (4th May 1882), reversing a decree of the same Court in its Original 
Civil Jurisdiction (22nd December 1881). 

The question raised on this appeal related to the authority of an agent, 
who, having received a power-of-attorney in reference [902] to Government 
notes deposited with him, had pledged one of them, having endorsed it in the 
name of his principal 

The respondent deposited, with other Government notes, one note for 
Es. 20,000, in the custody of his agents, Messrs. Nicholls and Co. (W. Nicholls 
and G. A. Thompson), to whom he executed the power-of-attorney, which is 
set forth in their Lordships’ judgment. This note*' was afterwards pledged 
by Thompson in fraud of his principal, having been endorsed by Thompson, 
and delivered to the appellant, with whom it remained as security for a loan of 
Bs. 19,000 made by him to Thompson as agent, nominally, for the respondent. 
Nicholls and Co. became insolvent. 

On the 25th February 1881, Watson, through his solicitors, [903] demanded 
the note, stating that it had been fraudulently pledged, without his authority. 
The appellant, refusing to give up the note, called upon the respondent to redeem 
it. 

The suit which resulted was dismissed by the Court of original jurisdiction, 
on the ground that the property in the note had passed to the defendant by 
indorsement, authorized by the power-of-attorney, the defendant, also, being the 
bona fide holder of the note for value. 

• The following was the form of the note — 

Promissory Note for Government Rupees 20,000 bearing interest, payable half-yearly at 
the rate of Four-and-a-half Rupees per centum per annum . 

The Governor-General of India in Council does hereby acknowledge to have received from 
Surgeon-Major Geo A. Watson, the sum of Government Rupees Twenty thousand as a loan 
to the Secretary of State in Council for India , and does hereby promise, for and on behalf of 
the said Secretary of State in Council, on demand, three months after notice of repayment, 
published by order of the Governor-General of India in Council in the Gazette of India, to 
repay the said loan of Rupees Twenty thousand to the said Geo. A Watson, his executors, 
administrators or assigns, or his or their order, in Calcutta, with interest from the 15th day of 
March 1879 (seventy -nine), to the date appointed for discharge, at the rate of Pour-and-a-half 
per centum per annum, and such notice as aforesaid shall be equivalent to a tender of repay- 
ment at the period therein appointed for the discharge of this Note And the Governor-General 
in Council hereby promises, on and after each succeeding fifteenth day of the months of Sep- 
tember and March until the expiration of three months after notiqp of repayment as aforesaid 
(when all further interest will cease) on demand, to pay to the said Geo. A Watson, his 
executors, administrators or assigns, or his or their order, in Calcutta, interest on the said 
sum of Government Rupees Twenty thousand for half-a-year at the rate of Four-and-a-half 
per centum per annum. The Governer-General in Council hereby further engages that notice 
of repayment as aforesaid shall not be given before the fifteenth day of June 1893, and that 
this Note shall not be discharged before the 15th day of September 1893. 

Rs. 20,000, dated the 16th day of March 1879, No. 016688. 
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This decree, on appeal, was reversed by a Divisional Bench of the High 
Court (Gabth, C.J., and White, J.) and theplaintff was held entitled to recover 
the note. The ground of this judgment, briefly stated, was that the pledge was 
not authorized by the terms of the power-of-attomey. The Court was also of 
opinion that, the borrowing having been unauthorized by the principal and a 
fraud upon him, the lender could not, in equity, be held entitled to retain the 
note as security for a loan, as against the principal, who had neither authoriz- 
ed the borrowing nor received the money. 

The judgments, having been printed in the report of the appeal to the 
High Court in I. L. R. 8 Cal. 934, are here omitted. 

On this appeal, — 

Mr. J, Bigby, Q.C., and Mr. E. BoLland appeared for the Appellant. 

Mr. A, Cohen, Q.O., and Mr. /. T. Woodroffe appeared for the Respondent. 

For the appellant it was argued that the decree of the Court of First 
Instance was correct, because (a) the indorsement and transfer of the Government 
note was within the authority conferred by the power-of-attomey ; and {h) 
because the appellant, having had no notice of fraud, and having acted bona Me, 
took a title to the note not affected by the conduct of the agent. If the power- 
of-attorney, in effect, contained the power to indorse, this appeal must succeed. 
On this point reference was made to the principles of construction recognized 
in the Bank of Bengal v. Macleod (5 Moo. I. A., 1) and the Bank of Bengal 
v. Fagan (6 Moo. I. A., 27) The words [904] of the power-of-attorney, 
on which reliance was placed, were ** to negotiate” and to dispose of ”, these 
being words, it was contended, of signification no less comprehensive than '' to 
indorse ” and “ to assign, ” the latter words having been held sufficient to 
ai^thorize a transfer of Government paper by the agent, in the above cases. 
Power to negotiate included the power to indorse, and when the latter power 
was established, the absence of intention on the part of the principal to 
transfer the security, in the way in which it had been transferred, was 
immaterial. Reference was made to part of the judgment of Lord BROUGHAM 
on the above cases (5 Moo. I. A , at p. 40), viz., “ though the indorsee’s title 
must depend upon the authority of the indorser, it cannot be made to depend 
upon the purposes for which the indorser performs his act, under the power.” 
This disposed of the argument, whereon the judgment of the Court below, to a 
great extent, proceeded, viz., that the fraud, on the part of the agent, prevented 
the appellant from making a title to the note. That argument left out of 
account the nature of the powers given by the written authority, and that of 
the property pledged. Mere negligence on the part of the holder of the note, 
unless it was so great as to negative his being the bond fide holder of it, could 
not deprive him of his title. If then the power to indorse was established, the 
converse of the case which occurred in De Bouchout v. Ooldsmid (S Ves. 
Jun. 211) presented itself here. One of the objects of the power, which in 
construing it should be considered, might be that the principal, or agent, should' 
!)e put in funds with a view to the purchase of other notes. And if the parties 
to this power had wished to include the raising money, as an act authorized, 
they might have used such words as had been used. The accumulated 
expressions should receive effect ; and such an instrument should be read 
fartim contra p7*oferentem with due regard to the language used in mercantile 
Parian^ in such matters. Storey on Agency, chap. VI, was referred to. 
Wookeu V. Pole (4 B. A A., 1). 

For the respondent it was argaed— First, that the pledge of the 
Gbvermpent note, an act dfstinot from to n^otiate,’* or E903J "to dispose 
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of,’* was not authorized by the power-of-attorney. In a deoision upon 
the Factors’ Act, 6 Geo. IV, c 94, Tayjm v, Kymer (3 B. and Ad., 320), 
it bad been held that powers of sale and disposition did not include the power 
to pledge. The latter power was neither given in terms, nor was there any 
contemplation of the borrowing money as part of the means whereby the 
agency was to be carried on. Reference was made to Storey on Agency, 
paragraphs 68, 69, 74, and 77. The absence of written authority to indorse 
the note was what distinguished this case from that of The Bank of Bengal v. 
Macleod (5 Moo. I. A., 1), and The Bank of Bengal v. Fagan (5 Moo. I. A., 27). 
In those cases the agent having indorsed the note, having authority expressed 
in his power-of-attorney to indorse, the question was as to the effect of his 
indorsement, and delivery to the holder But here the decision must rest on the 
agent's want of authority to indorse. In Attwood v Munnings (7 B. and C., 
278), the power-of-attorney not authorizing acceptance of a will by an agent, 
who nevertheless did accept per proc,” it was held that the holder could not 
treat it as an acceptance by the principal. 

Secondly, it was argued that the Government note was not negotiable, and 
had not acquired the incidents of the class of instruments known to the law- 
merchant as negotiable. From this it resulted that the appellant did not 
acquire from the agent, by reason of the nature of what was pledged, a better 
or higher title than the agent liimself had. The exception from the general 
rule as to transfers, other than those in market overt, where the title in the 
person transferring was defective, established in the case of negotiable instru- 
ments, did not apply to an instrument of the class now in question. Setting 
aside statutory enactment, an instrument payable to order could not be made 
negotiable, save by established custom. No doubt certain written promises to 
pay a sum to the holder, proved to be usually passed in the English market by 
delivery, Goodivin v Eobarts (L R , 1 App. Gas ,476), had been held by the 
Courts to be legally dealt with as negotiable instruments. The paper of 
certain Governments, as regards transfer, [ 906 ] see Gorqier v. Mieville (3 B. 
and C., 45), Attorney -General v. Bouivena (4 M. and W., 171), Glyn v. Bakei" (13 
East, 509), had been placed on the same footing with bills or notes payable to 
bearer or indorsed in blank or with Exchequer bills, Wookey v Pole (4 B. and A., 
1). But no customary recognition of the notes of the Government of India 
loan, 1879, as negotiable instruments, having been proved, it could not be held 
that by them was given a floating right of suit to any holder into whose hands 
they might come. See the judgment in Dixon v. Bovill (3 Mac. H. L. Gas., 
l). They rather fell within the principle of the decision in Crouch v. The 
Credit Fonmer (L. R., 8 Q. B., 374). Another obstacle to the notes being dealt 
with as a negotiable instrument (if this question should arise) would be found 
in the position of the Government as a State acting in sovereign rights. On 
this was cited Nobinchunder Dey v. The Secretary of State for India (I. L. R., 
1 Cal., 11), The Bank of Bengal y. The United Company {JBigneXT^ Reports, 
^Supreme Court, Calcutta, 1830-31, p. 87), The Peninsular and Oriental Com- 
pany V. The Secretary of State for India (Bourke, Pt. VII, 166, at pp- 188, 189). 
Another, in the relation of the indorser to the holder, on which reference w'as 

made to The Indian Securities Act,” III of 1811, s 5. 

• 

Mr. J, Eighy replied, contending that the power-of-attorney sufliciently 
authorized indorsementj^by the agent, and that the title to the note had passed 
to the appellant. 

On a subsequent day, 1st March, their Ijordships’ Judgment was 
delivered by 
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Sip R. Goucb. — The respondent in this appeal, George Alder Watson, is a 
Surgeon-Major in Her Majesty’s Indian Army, and the appellant is a merchant 
at Calcutta. On or about the 18th of October 1878 the respondent deposited 
with Messrs. Nicholls & Co., described in the plaint as a firm carrying on 
business as bankers and financial agents in Calcutta, promissory notes of the 
Government of India amounting to Rs. 37,500, for which a receipt was given 
to him by Nicholls & Co., headed “ Safe custody receipt.” [ 907 ] One of 
those notes was for Rs. 20,000. This note was payable to Watson, his 
executors, administrators, or assigns, or his or their order, and was subsequently 
exchanged by Nicholls & Co. for a similar note, apparently that the interest 
might be received at Calcutta instead of Peshawur, where the interest on the 
former note was payable , but no question arises upon this. 

On the 18th of October 1878 Watson executed and gave to Nicholls & Co. 
a power-of-attorney in the following terms : — 

“ Know all men byl^those presents, that I, George Alder Watson, Surgeon-Major, 19th 
Regiment Bengal Lancers, do make, coiiBtitute, and appoint William Nicholls and George 
Axygustus Thompson, of Messrs Nicholls & Co., financial agents, Calcutta, jointly and 
Severally to be my true and lawful attorneys and attorney, for me and in my name, and on 
My behalf, from time to time to negotiate, make sale, dispose of, assign and transfer, or cause 
to be procured and assigned and transferred, at their or his discretion, all or any of the 
Government promissor> notes, or other Government paper, bank shares, or shares in any 
publie Company, and other stocks, funds, and securities of any description whatsoever, now 
or hereafter standing in my name, or belonging to me, or any part or parts thereof respectively. 
And also for me, and m my name, and on my behalf, from time to time, at their or his 
discretion, to contract for, purchase, and accept the transfer into my name or name of any 
Government promissory notes or other Government paper, bank shares, or shares in any 
pr^blic Oompan\ , and other stocks, funds, and securities of any description whatsoever, now 
or hereafter standing in the names of, oi belonging to, any other person or persons And 
also to receive all interest and dividends due, or to accrue due, on all or any of such stocks, 
funds, and securities And for the purposes aforesaid, or any of them, to sign for me and 
in my name, and in my behalf, any and every contract or agreement, acceptance, or other 
document And to sign, seal and deliver for me, and as my act and deed, any and every deed 
which they or he may think expedient.” 

This power-of-attorney, when produced in evidence, had on the back of 
it a seal of the Public Debt Office, Bank of Bengal, showing that it had been 
registered there, and the new note had on the back two like seals, with the 
same register number, showing that a power-of-attorney had been registered 
for the receipt of interest and for sale. Watson never gave to Nicholls & Co. 
any authority to deal with the notes except the power-of-attorney. The note 
when produced bore two indorsements, “ G. A. Watson, by his attorney G. Aug. 
Thompson,” “ G. A. Watson, by his attorney G. Aug. Thompson.” The former 
of these indorse- [ 908 ] ments appeared to apply to a receipt for a half year’s 
interest, which was indorsed on the note. 

In December 1880 a broker named Goberdhone, employed by Nicholls 
& Co., applied to the gomastah of the appellant for a loan to Watson of 
Rs. 19,000, on the plqdge of a Government Security for Rs. 20,000, and subse- 
quently bought the note for Rs. 20,000. Being asked by the gomastah 
under what authority the name of Watson was signed by Thompson, he said 
there were two seals on the paper, and from the two seals it appeared that 
Mr. Thompson had authority to draw interest and sell the paper, so he had 
full authority. The gomastah then sent the money by one Koylash Ohunder 
Boy to the offioe of Nicholls & Co., telling him to inquire whether the paper 
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was actually signed by Thompson. What then took place is stated by Koylash 
Chunder Boy thus : — “ In the office the broker took the paper from Ameer 
Singh’s durwan, and gave it to Mr. Thompson. Mr. Thompson gave that 
paper to me, and said he wanted money on that paper. I asked him if the 
signature on the paper was his signature, and if he had pledged the paper 
with Ameer Singh Shumar Mull. He said, ‘ Yes ’ I told him ‘ The paper 
stands in the name of Mr. Watson, why do you want money on this paper, and 
what authority have you to sign for Mr. Watson ’ Mr. Thompson said ‘I 
have got a power-of- attorney. If you wish to see the power-of-attomey I 
can show it to you ’ He said he had a power-of- attorney from Watson to 
manage all his business, and he had authority to receive money on that paper. 
Then he executed a promissory note, in which he signed for Mr. Watson, gave 
the promissory note to me witli the Government promissory note, and took 
the money from me.” In the account books of the appellant the transaction 
was entered as a payment of Bs. 19,000, on account of pledge of Company’s 
paper. Nicholls & Co., having failed, the respondent brought a suit in the 
High Court at Calcutta, praying that the appellant might be decreed to endorse 
and deliver up the promissory note for Bs 20,000 to him, and to pay him all 
such interest as the appellant might have received thereon, and that the 
appellant might, if necessary, be restrained from parting with it. 

The Judge, before whom the case came on for disposal, dismissed [909] 
the suit with costs. On appeal to the High Court in its Appellate Jurisdiction, 
this decision was reversed, and a decree was made in the respondent’s favour, 
from which there is this appeal to Her Majesty in Council. 

It was properly admitted by the learned counsel for the appellant in tho 
argument belore their Lordships that the appellant, having notice that the 
indorsement was under a power-of-attomey, was in the same position as if tlfC 
power-of- attorney had been perused, and if that power did not authorize the 
indorsement he must fail. But counsel contended that it gave an authority to 
pledge the Government note, and relied upon the case of the Bank of Bengal 
v. Macleod (5 Moo I A , 1 , 7 ^loo , P. C , 36) It is necessary to look at 
the facts and argument and judgment in this case somewhat minutely. 

The action was one of detinue and debt brought liy James William 
Macleod against the Bank of Bengal. In 1841 the iilamtitf sent from 
England a power-of-attomey, constituting and appointing Alexander Donald 
Macleod (his brother), and Christopher Fagan, carrying on business in Calcutta 
as agents under the firm of Macleod, Fagan I'k Co., his attorneys, jointly and 
separately in their individual names, or the name of the firm, and on his 
behalf, “ to sell, endorse, and assign, or to receive payment of the principal, 
according to the course of the treasury, of all or any of the securities of 
the East India Company for shares in their public loans,” to which he was 
entitled. A. D. Macleod applied to the Bank of Bengal for a loan upon his own 
account, and offered as a security Company's paper, No. 13397, for 
Bs. 5,000. This note bore the following endorsement * — ‘ Pay to G J. Gordon, 
Esq., Secretary, Union Bank, or order, J. W. Macleod, by his attorney, A D. 
Macleod. ” “ Pay to A. D. Macleod, attorney to J. W. Macleod, or order, 

G, J. Gordon, Secretary, Union Bank. J. W. Macleod, "by his attorney, A. D. 
Macleod.” The Secretary of the Bank, upon inspection of the note and the 
last endorsement, requested to see the power-of- attorney, which was shown 
to him. The Bank then took a further endorsement on the note from A. D. 
Macleod in these words : “ Pay to the Bank of Bengal, [910] or order, A. D. 
Macleod,” and the required loan was then made by the Bank m the ordinary 
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course of business. Two days afterwards a further loan of Bs. 17,100 was 
made by the Bank to A, D. Maclood, upon his depositing two other notes and 
endorsing them, and his statement that they were his own property. 


A verdict was found for the plaintifif, and a rule, which was granted to 
show cause why that should not be set aside and a nonsuit entered, or why a 
verdict should not be entered for the defendants, or new trial granted, having 
been discharged, the defendants appealed to Her Majesty in Council. The 
difference between this case and that before their Lordships may be hero 
noticed. The power-of-attorney contained the "word ** endorse.” The loan 
was made to A. D. Macleod on his own account, and the Bank took an endorse- 
ment on the note from him on his own account, and not as attorney for J, 
J. W. Macleod. In this case, and in the similar case of The Bank of Bengal v. 
Fagan (the judgment being given in both cafes) it was argued for the appel- 
lants that A. D. Macleod had power to endorse the notes ; that ** sell, endorse, 
and assign might be read either distributively or conjunctively, and the power 
to endorse was not auxiliary only, but was the real object of the power. For 
the respondent it was argued that the endorsement mentioned in the power- 
of-attorney was for the purpose of authorizing A. D. Macleod as agent for the 
purposes of a sale, and a power to sell did not give a power to pledge, that the 
word endorse was controlled by the context, and the words must be taken 
collectively. The following passages from the judgment delivered by Lord 
Bhoughman show the ground of the decision : — 

“Thus, the mam and fundamental question is. had Macleod & Co authority to 
endorse under the power-of-attorney, which is in the auine words in both cases. It is ‘to sell, 
endorse, and assign, or to receive payment of the principal according to the course of the 
treasury, and to receive the consideration money and give a receipt for the same ’ It is con- 
tended for the respondent that the words ‘ sell, endorse, and assign ' used conjunctively 
cannot be used in the disjunctive, but that the only power given to endorse is one ancillary 
to sale, and that we are to read it as if it were power to sell, and for the purposes of selling 
to endorse. This construction is endeavoured to be supported by referring to the variation 
£9111 of ‘ or ’ for ‘and’ immediately following ‘ or to receive the money at the treasury . ’ We are 
unable to go along with this view of the instrument The variation is clearly owing to a new 
subject-matter being introduced , . Shall we then say that a power to ‘sell, 

endorse, and assign’ does not mean a power to sell a power to endorse and a power to assign, 
and would not such a negative or exclusion be doing violence to the plain sense of the words ? 
If we adopt this exclusive construction we must hold that these words not]only give no powers 
to endorse without selling, but also that thev give a power to sell without endorsing, and we 
must suppose an agent acting under such a power to be entirely crippled . . . It 

appears to us that the rational and the natuial construction is the one which represents a 
power to * .sell, endorse., and assign ’ as a power to .sell, a power to endorse, and a power to 
assign— so that these acts may bo done apart or together, and that the powers arc conveyed 
conjointly and severally.” 


It seems to have been thought by two of the learned Judges of the High 
Court that it was laid down in this case, as a rule of construction, that words 
used in a power-of-attorney to express the objects of the power are alw^ays to be 
construed disjunctively. Their Lordships cannot agree in this view of the 
case. The words there may have been used disjunctively, but they do not see 
any reason why the rufe laid down by Lord Bacon, Copulatio verborum Mtcat 
aceeptaiionem in eodem sensti^ which is intended to aid in arriving at the 
meaning of the parties, should not bo used in construing a power-of-attorney 
as much as any other instrument. 


The power-of-attorney in the present case is not in the same form as that 
in The Banh of Bengal v. Macleod, It does not contain in express words a 
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power to endorse.” If it had, the question would have been whether there 
was anything to prevent it from being a power in the discretion of the donee 
of it to endorse the note, and so convert it into one payable to bearer when- 
ever he thought fit to do so for any purpose. But in this power the endorse- 
ment is not authorized in express words, but is’ authorized if it comes within 
the meaning of the words, “And for the purposes aforesaid to sign for me, and 
in my name and on my behalf, any and every contract or agreement, accept- 
ance, or other document.” The “ purposes aforesaid ” are these — 

From time to time to negotiate, make sale, dispose of, assign and transfer, or cause to 
bo procured and assigned and transferred [there seems to be mistake in words here, but it does 
not make any difierence in the meaning] , at their or his discretion, all or any of the Govern- 
ment [ 912 ] promissory notes or other Government paper, etc., and also for me, and in my 
name and on my behalf , from time to time, at their or hib discietion, to contract for, pur- 
chase, and accept the transfer into my name of any Government promissory notes or other 
Government paper, etc ’* 

The appellant’s counsel relied mainly upon the word “negotiate,” and also 
upon “ dispose of.” In order to see what was intended by these words, they 
must be looked at in connection with the nontext, as well as with the 
general object of the power. This appears to their Lordships to have been 
to sell or purchase for Watson Government promissory notes and other 
securities, not to borrow or lend money upon them. If the word “ negotiate ” 
had stood alone, its meaning might have been doubtful, though, when applied 
to a bill of exchange or ordinary promissory note, it would probably be 
generally understood to mean to sell or discount, and not to pledge it. Here it 
does not stand alone, and, looking at the words with which it is coupled, their 
Lordships are of opinion that it cannot have the effect which the appellant 
gives to it, and, for the same reason, “ dispose of ” cannot have that effect. 

• 

It did not appear when the endorsement by Thompson as Watson’s 
attorney was made, but Nicholls & Co. did not deal with the note as having 
themselves become the holders of it by endorsement, as was the case in The 
Bank of Bengal v. Macleod. They borrow’ed the money on behalf of Watson, 
giving a promissory note for it signed by Thompson as his attorney, and 
pledged the Government promissory note as Watson’s. As they had not 
authority to do this, the authority to sell not giving an authority to pledge, 
the appellant acquired no title to the note by its delivery to him, and the High 
Court has properly made a decree in the plaintiff's favour. 

Their Lordships will humbly advise Her Majesty to affirm that decree 
and to dismiss this appeal, and the costs of it will be paid by the appellant. 

Solicitors for the Appellant. Messrs. Watkins and Lattey 

Solicitors for the Respondent . Messrs. Vallance and Vallance, 

NOTES. 

C STRICT CONSTRUCTION OF POWERS OF ATTORNEY— 

Powers have to be oonstruod strictly ; — Bryant v. La Banqiie duPeuple ( 1893 ) A. C., 170. 
Any act in excess of the power when so limited does not bind the principal . — Jacobs v Morns 
(1902) 1 Oh., 816, Eusao-Chimse Bank v. L% Yan Sain (1910) A. Q., 174. 

Power to pledge is not implied in the power to manage heivts v. Ramsdale (1886) 55 
L. T., 179 or to dispose, (1890) 14 Bom , 590. 

Power to sign mortgage deeds does not authonsse entering into a mortgage transaction . — 
(1907) 6 O.LX, 490. 

See also (1905) 33 Gal., 343. 
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In hewis V. RamtdaU (1866) 55 L. T.,^79 (180), it was held similarly that the Bank of 
Bengal v. IPa^gan^ 5 M. I. A., 1, 17 did not lay down any general rule of disjunctive construc- 
tion and that powers of attorney like other instruments should bo construed in accordance 
with the intention of the parties. 

The motives or the purposes of the agent are immaterial, when his acts with reference to 
third parties are within the power, so long as they have no notice of those motives or pur- 
poses i—Uambro v. Burnand (1904) 2 K. B., 10 reversing (1903) 2K. B., 399 , see also Cuihbert 
V. Robaris Lubbock d Co. (1909) 2 ch., 226. 

It has been held that a principal is liable for the fraud of his agent acting within the scope 
of his authority , whether the fraud is committed for the benefit of the principal or for the 
benefit of the agent • it is not necessary that the fraud should be committed for the benefit of 
the principal —Lloyd v. Grace Smith d Co. (1912) A. C., 716 

Note. This case is referred to in 11 G L. J. 2 at 11, 12, as an authority for the pro- 
position that the devolution of the trust upon the death or default of each trustee depends 
upon the terms upon which it was created or the usage of each particular institution where 
no express trust deed exists. This reference appears to be wrong, as this case does not deal 
with this question ] 


[9133 appellate civil. 


The 6th Jtine, 1884 
Present : 

Mr. Justice Wilson and Mr. Justice Tottenham. 

Saroda Pershad Ganguli and another Plaintiffs 

versus 

Pahali Mahanti and another Defendants ' 


Period of limitation, Computation of— Section 8^, Act X of 1859— Section 
29, Beng. Act VIII of 1859. 

In reckoning the period of limitation, the word “ months ” in s. 32 of Act X of 1869 
should be computed according to the English calendar 

This was a suit to recover rent at an enhanced rate from one Dmobandhu 
Mahanti who held 19 mans 2 gunths 1 biswa of land in Pahye Jote in Orissa. 
The Deputy Collector decreed the plaintiffs’ claim On appeal, the District 
Judge set aside the decree, on the ground that the plaintiffs, not having 
brought their suit within three months from the end of the Willayutee year, 
which is prevalent in Orissa, were barred by limitation Thereupon the plain- 
tiffs appealed to the High Court, and it was contended on their behalf that 
the suit was within time, inasmuch as the “ three months ” referred to in s 32 
of Act X of 1859 should be reckoned according to the (Jrya and not the 
Enghsh calendar. 


Baboo Sreenath Butt and Baboo Tantk Nath Butt for the Appellants. 

Baboo Amarendra ^ath Chatterjee for the Respondents. 

, ,. Judgment of the Court (Wilson and Tottenham, JJ.) was 
delivered by / 


Appeal from Appellate Pocroe No. 1018 of 1683, aiiainst the decree of T n UTomnn 
^q.,Offio^ing Judge of Outtack, dated 31st of January 1883, reversing the decree' of / s' 
Pavidson, Ks^., Peputy Collector of Cuttack, dated 4th of January 1862. 
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Wilson, J • — The question raised in this appeal is, whether in s. 32 of 
Act X of 1859, where it is said, '* the suit shall be instituted within three 
months from the end of the Bengal year or of the month of Jeyt of the Fusli 
or Willayutee year on account of which such enhanced rent is claimed,” the 
word “ months ” [914] means months of the English calendar, or in Orissa 
months of the Willayutee year. 

It has been held by this Court that in the corresponding section, s. 29 of 
the Bengal Act VTII of 1869, English calendar months are meant. See 
Mahomed Elahee Buksh v. Brojo Ktshore Sen (T. L. E , 4 Cal., 497) and the 
cases there cited. The construction of that Act, however, is governed by the 
Bengal General Clauses Act, Bengal Act V of 1867. The Act now in question 
is unaffected either by that Act or bv the similar Act of the Governor- General 
in Council, I of 1868. But the rule we have to construe is one of limitation ; 
and in Limitation Acts the periods of limitation are reckoned according to the 
English calendar unless a different intention is expressed — Maharajah Joy 
Mungul Singh v. Lall Bung Pal Singh (13 W. E., 183 , 4 B. L. E , Ap. 53) 
In the present Act there are many sections in which periods of limitation are 
given , as for instance, the very next section, s. 33, and ss 90 and 93. In 
these there is nothing to indicate that any calendar other than the English is 
intended. The section now in question must, we think, be construed in the 
same way, unless there are clear reasons for adopting another construction. It 
is true that in this section, the Bengal, Fusli, and Willayutee years and 
months are mentioned and used for fixing the commencement of the three years’ 
period of limitation in the first part of the section, and of three months in the 
second. But we do not think this a sufficient reason for reading the words 
of limitation themselves in a different sense from those which bear like words 
in other parts of this Act, and in other enactments of similar scope 

The appeal is dismissed with costs. 

Aptieal dismissed 


1913] APPELLATE CIVIL. 


The 11th June, 1884 
Present 

Mr. Justice McDonell and Mr. Justice Field 

Loburi Domini and others Petitioners 

versus 

The Assam Bail way and Trading Co., Ld., and the Secretary of State 
for India in Council Opposite Parties. ' 

Transfer of suits — Judge exercising executive functions. Disqualification of — 
Bengal Civd Courts* Act (VI of 1871), s. 25.— Act XIV of 1882, s. 25. 

An officer who exercises executive and judicial functions having himself dealt with a 
certain matter and formed and expressed an opinion upon its merits in his executive capacity, 
and having further advised and directed litigation in support of this view, is, in consequence, 

• Civil Buies Nos. 488, 489 and 490 of 1884 for transfer of appeals from the file of 
Mr. Ward, the Judge of the Assam Valley Districts. 
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disqualified from dealing as a Judge with this same question when it oomes into Court and 
has to be dealt with judicially. 

This was an application under s. 25 of the Civil Procedm'e Code for the 
transfer of certain appeals The petitioner had instituted a suit against the 
Assam Bailway and Trading Company in the Munsif’s Court at Debrugurh 
for the recovery of certain lands. On the objection of the Bailway Company, 
the Secretary of State was also added as a defendant in the suit. The Munsif 
decreed the claim. From that decree separate appeals were preferred in the 
Couil; of the Deputy Commissioner of Luckimpore, but were afterwards 
transferred for final decision to the Court of the District Judge of the Assam 
Valley Districts. Thereupon the plaintiff (respondent) applied to the High 
Court for the transfer of the appeals, on the ground that the presiding Judge, 
who was also Commissioner, had taken an active part in defending the suit in 
the Munsif’s Court. A rule was issued on the other side (notice being also 
given to the Judge of the Assam Valley Districts) to show cause why the 
application for the transfer of the appeals should not be granted. 

Baboo Bhobam Churn Duti in support of the rule. 

The Senior Government Pleader (Baboo Annoda Pershad Bannerjee) to 
show cause against the rule. 

The facts disclosed on the affidavits are sufficiently stated in the Judgment 
of the High Court (McDonell and Field, JJ.) which was delivered by 

[916] Field, J. — In these three cases the Court granted a rule to show 
cause why certain appeals should not be transferred for hearing from the Court 
of the Judge of the Assam Valley Districts to some other competent tribunal. 
The ground upon which this application for transfer was made was that 
Mr. Ward, who was the Judge of the Assam Valley Districts, had, in his executive 
cgipacity as Commissioner, taken an active part in directing and preparing the 
defence in these suits before the Court of First Instance, and had expressed a 
strong opinion upon the merits of the question involved. We think that, if 
nothing had occurred to alter the status of the Assam tribunal as it existed 
when we granted these rules, we should now have to make them absolute. 
But that something has occurred to alter that status, appears from an affidavit 
which has been read before us to-day. The first paragraph of this affidavit is 
as follows ; — 

“ The present Judge of the Assam Valley Districts, before whom the 
appeal will come in the ordinary course, is Mr, Luttman- Johnson, an officer 
who has been in no way connected either directly or indirectly with the 
preparation of the case for the appellants in his executive capacity as Commis- 
sioner. Mr. Johnson returned from furlough and assumed charge of the office 
of Judge and Commissioner of the Assam Valley Districts only on the 5th of 
May 1884 , his previous service had been in the capacity of Deputy Commis- 
sioner of Sylhet, and it was impossible for him to have had any cognizance 
that this suit was pending until after his arrival in India in the last week of 
March 1884. These circumstances effectually remove any objection that might 
be taken to Mr. Johnson's jurisdiction on the ground of the union of executive 
and judicial functions in his person." This affidavit is not as exact as it 
might and should have been. It does not set out, as it ought to have set out, 
the dates upon whicla Mr. Luttman-Johnson proceeded upon furlough, and 
returned from furlough, and it also does not set out the length of time 
during which Mr. Luttman-Johnson was Deputy Commissioner of Sylhet. 
But we think that, notwithstanding these defects, there is enough in the 
affidavit to show that Mr. Luttman-Johnson personally is free from any 
such disqualification to hear and decide these cases, as existed in the case 
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of Mr. Ward. We think, therefore, that no cause now exists, C917] 
SO far 8(3 appears from the matter before us, for removing these appeals from 
the Court of the Judge of the Assam Valley Districts. The affidavit further 
proceeds as follows • “ But even apart from this consideration, I (that is, the 

Officiating Secretary to the Chief Commissioner of Assam), on behalf of the 
aforesaid opposite party, affirm and say, that it is an advantage that suits 
like the present suit should be heard and decided in the local Courts, where 
the principles of the local land law are more familiar, more easily ascertainable, 
and can be argued upon with greater wealth of illustration, than in the High 
Court, placed at a distance from the province, and among the associations of 
the very different land law of Bengal ” We do not concur in this argument 
when applied to the matter before us, and to the action of an appellate 
tribunal. Carried to its extreme possible limits, it would be an argument for 
disallowing to the people of this country the right of appeal to the Privy 
Council — a privilege which lias always been much valued by them, and which 
has produced the best effects upon the administration of justice in India. 
But this argument, in fact, overlooks the essential question m the case, which 
is, whether an officer, who exercises executive and judicial functions, having 
himself dealt with a certain matter, and formed and expressed an opinion upon 
its merits in his executive capacity, and having further advised and directed 
litigation in support of this view is, in consequence, disqualified from dealing as 
a Judge with this same question when it comes into Court, and has to be dealt 
with judicially. It may be necessary, for reasons to which we need not advert 
on the present occasion, that in certain parts of this country executive and 
judicial functions should be united in the person of the same individual ; but 
this union of duties is an abnormal state of things, and experience of its 
operation is not wanting in instances to show that, in the interests of justice, 
the discharge of judicial duties by an officer who also exercises executiw 
functions cannot be too carefully watched The jealousy of the law which 
forbids any Judge to try a cause in which he is a party or personally 
interested, or to adjudicate upon any proceeding connected with or arising out 
of such cause {see s 25 of Act VI of 1871, which embodies this principle) does 
not rightly reflect any unwoi thy suspicion [918] upon an individual Judge, 
while it secures and upholds one of the great pillars of judicial purity. In 
Dimes V. The Proprietors of the Grand Junction Canal [8 H L. B. , 759 (793)] 
the Lord Chancellor of England (Lord Cottenham) had affirmed on appeal an 
order of the Vice-Chancellor, but because Lord COTTENHAM had an interest as 
a shareholder in the Canal Company to the amount of some thousand pounds, 
it was held, by the House of Lords, that he was disqualified from sitting as a 
Judge in the cause , Lord Campbell said “No one can suppose that Lord 
Cottenham could be, in the remotest degree, influenced by the interest that he 
had in this concern , but, my Lords, it is of the last importance, that the 
maxim, that no man is to be a Judge in his own cause, should bo held sacred. 
And that is not to be confined to a cause in which he is a party, but applies to 
a cause in which he has an interest Since I have had the honour to be Chief 
Justice of the Court of the Queen’s Bench, we have again and again set aside 
proceedings in inferior tribunals because an individual, who had an interest in 
a cause, took a part in the decision. And it will have a most salutary influence 
on these tribunals when it is known that tliis High Cdurt of last resort, in a 
case in which the Lord Chancellor of England had an interest, considered that 
his decree was, on that account, a decree not according to law, and was set 
aside. This will be a lesson to all inferior tribunals to take care not only that 
in their decrees they are not influenced by their personal interest, but to avoid 
the appearance of labouring under such an influence.” 
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In this case the interest was a pecuniary interest. But the same prin- 
ciple applies where the interest, though not a pecuniary one, is such as to 
create a real bias. In the case of the Queen v. Bund [L. B., 1 Q. B., 230 
(233)] Blackbubn, J., said : “ Wherever there is a real likelihood that the 

Judge would, from kindred or aiiy other cause, have a bias in favour of one of 
the parties, it would be very wrong in him to act.*’ In the case of the Queen v. 
Meyer (L. E., 1 Q. B. D., 173) one H entered into an agreement with a Local Board 
of Health to receive sewage and dispose of it over his farm. H having had 
differences [919] with the Local Board, diverted the sewage into a neighbouring 
river, and for this he was prosecuted by the Lee Conservancy. Upon the hearing 
of the summons, Meyer, who was the Chairman of the Local Board of Health, 
and had taken an active part in its proceedings, sat on the Bench with three 
other Justices. H objected to Meyer sitting as a Justice, but he remained not- 
withstanding It was held that the fact of Meyer having taken an active 
part in the proceedings of the Local Board created a real bias, and that he was 
therefore disqualified from sitting as a Judge in a matter which arose out of 
those proceedings. In the case of Queen v MiUedge (L. R., 4 Q. B. D., 332) 
complaint was made to the Local Board of a nuisance upon premises belonging 
to E in the borough of W. The Board communicated with the Town Council of 
W, who were the urban sanitary authority under the Public Health Act of 
1875, and required them to abate the nuisance. The Council, having made 
enquiries, passed a resolution that steps should be taken to remove the nuisance 
and took out a summons against B. The fact that two Justices were present 
as members of the Town Council when this resolution was passed, was held to 
create such an interest as would give them a bias in the matters, and they 
were therefore held disqualified to sit to hear the summons. In Queen v. 
Oibbon <L E., 6 Q. B. D., 168) a summons, to answer an offence under a Local 
Act for the improvement of the borough, was issued by a Justice who was a 
member of the Corporation and came on for hearing before other Justices, nme 
of whom were connected with the Corporation ; but it was held, that such other 
Justices were debarred from hearing the summons, because having been issued 
by a Justice who was a member of the Corporation, it had been issued by one 
who was virtually a prosecutor. These cases are strong to show that the law 
will presume an interest creating a bias, when a person, in the bond fide dis- 
charge of public duties has formed an opinion upon a matter and has acted 
upon that opinion, or sought to give effect to it as an agent on behalf of a public 
body which has become a litigant party in a cause. We think there is a very 
strong analogy between such a person and an executive officer of Government 
in this country, who has had [920] to form an opinion in the course of his 
executive duties and to give effect to that opinion upon his own authority, 
though subject to control from the Local Government. 

In the present case, although we shall not now make these rules absolute, 
yet we feel bound to say that, under the circumstances, the petitioners were 
justified in applying to this Court , and in this view we think they are entitled 
to some costs. We allow them a gold mohur in each case and discharge the 
rules. 

Buies dtscharged, 

* MOTES. 

[The disqualification by reason of personal interest is expressly provided for in Bengal 
Oivil Courts Act, XII of 1S87, s. 38, Madras Civil Courts Act, IH of 1873, sec. 17, etc. A 
decree passed by such a Judge is voidable, not void; (1694) 19 Bom., 608. See also 19 Bom., 
608, as regards what constitdbs personal interest. ] 
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[ 10 Cal. 920 ] 

APPELLATE CIVIL. 

The 18th June, 1884. 

Present : 

Mr. Justice Field and Mr. Justice Beverley. 

Assanullah Plaintiff 

versus 

Bussarat Ali Chowdry' (Lunatic), by his Guardian Prankristo 
Dass Defendant. 

Enhancement of rent. Liability of land comprised in a zavimdan to — 
Burden of proof in respect thereof — Dependent taluq — Besumed 
lalchiraj — Begulation XIX of 1 793. 

In a suit for enhancement of rent in respect of land which the defendant claimed to hold 
as a dependent taluq Jield, the onus was upon the zamiiidar to show that the land was 
included in the zamindari at the time of the permanent settlement 

A ZAMINDAR, who was a purchaser from Government, brought certain suits 
for enhancement and arrears of rents in respect of some land comprisec^in his 
estate. The Munsift* dismissed the suits, on the ground that as the predeces- 
sors of the defendants had held the land in question as lakhiraj, and Govern- 
ment whilst in khas possession had resumed the land upon the terms and 
under the provisions of ss. 8 and 9 of Begulation XIX of 1793, the land must 
be considered as a dependent taluq and was, as such, exempted from enhance- 
ment of rent. The Subordinate Judge confirmed the judgment of the first 
Court, The plaintiff (zamindar) then preferred an appeal to the High Court. 

Baboo Bashbehari Ghosc, for the Appellant, contended, inter aha, (a) that 
the, resumption in question was in reality made [921] under s. 10, Begulation 
of 1793, and the land was settled with defendant according to the provi- 
sions of s. 5, Begulation IX of 1825, and consequently the defendant could 
not claim exemption from enhancement. 

(b) That the onus of proof was entirely upon the defendant to prove 
distinctly that the tenure held by him was not liable to enhancement, and 
that he had wholly failed to discharge it. 

The Senior Government Pleader (Baboo Aunoda Pershad Baniierjee) for 
the Bespondent. 

The Judgment of the Court (Field and Beverley, JJ.) was delivered by 

Field, J. — This was a suit for enhancement. The plaintiff is a purchaser 
from Government. The Subordinate Judge has found that the plaintiff is not 
entitled to enhance the rent, because the land in respect of which the suit has 
been brought w^as resumed lakhiraj such as is referred to in s. 9 of-Begulation 
XIX of 1793 , in other words, that it was a resumed grant which had been 
made before 1790, and that, according to the last clause of the section just recited, 
the defendant, after resumption and settlement, was ^titled to hold the land 
as a dependent taluq subject to the payment of a revenue fixed for ever. The 

* Appeals from Appellate Decrees Nos. 479 and 1373 of 1883, against the decrees of Baboo 
Roma Nath Seal, Second Subordinate Judge of Tipperah, dat^ the Slid of February and 14tb 
of March, respectively, affirming the decrees of Baboo JanoSce Nath Dutt, MunsiS of Gom- 
millah, dated 26th of January^ and 19th of May 1882. 
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learned vakil for the appellant has addressed to us a long argument, in the 
course of which he has referred to a large number of oases bearing upon the 
intricate q^uestions of lakhiraj land and resumption. There are really two 
points in this argument which require our consideration. The first point 
contended for is, that the burden of showing that the land formed a grant 
created before 1790 was upon the defendant , and the second point is, that the 
defendant has failed to discharge the burden of proof which ought to be placed 
upon him. As to the first point we think that the burden of proof was not 
upon the defendant but upon the plaintiff. The plaintiff seeks to enhance. 
The defendant contends that the land is not liable to enhancement because it 
constituted a grant created before 1790. In this state of the pleadings it is 
evident that, if no evidence were given on either side, the defendant must 
succeed. Therefore, according to the ordinary rule, the burden [922] of proof 
is upon the plaintiff. But it is said, that there is a presumption that the 
zamindar is entitled to enhance the rents of all the lands situated within his 
zamindari, and that the effect of this presumption, is to cast upon tlie defen- 
dant the burden of showing that the land held by him is an exception to that 
general rule. No doubt thei’e is, as decided by the Privy Council, a presump- 
tion that a zamindar is entitled to enhance the rents of all lands situated 
within his zamindari ; in other words, which would be more precise, of all lands 
which formed an integral portion of his zamindari at tlie tune of the permanent 
settlement. But that principle can have application only, when it is admitted, 
or proved, that lands were included within a zamindari at the time of the 
permanent settlement . and it assumes this to have been admitted. In the 
present case the whole question is, whether the lands in dispute did form a 
part of the zamindari, that is, whether they were included within the zamin- 
dari at the time when the permanent settlement was made. In cases of 
laJ^hiraj grants antecedent to 1790, it is well-known law that these lands were 
not included within the settlement, and did not foi m a part of the assets upon 
which the calculation for the permanent settlement was made. In the case 
of grants made after 1790, the converse of this proposition is true. Now, 
there is no presumption in the case of lands which are admittedly lakhtra] 
one way or the other , no presumption, that is, that the grant was antecedent 
to 1790 or subsequent thereto. This is matter of evidence. It is clear, 
therefore, that the presumption as to the right to enhance cannot apply to a 
case of this kind. Before the presumption can apply, it must be admitted, or 
proved, that the lands to which it is sought to apply it, were included in the 
zamindari at the time of the permanent settlement. This is not admitted, it 
is denied in the present case. It must, therefore, be proved The plaintiff 
cannot succeed unless he proves it , and the burden of proof is therefore on 
him. But although we are of opinion that the burden of proof was upon the 
plaintiff to show that these lands were lands forming a portion of a grant 
made subsequent to 1790, and therefore lands the rents of which he was 
entitled to enhance, we will assume, for the purposes of argu- [928]ment, 
that this was not so, and that it lay upon the defendant to prove that 
this particular grant was a grant antecedent to 1790. Even in this view 
of the case, we think, there is enough upon the resumption proceedings to 
show that the grant was antecedent to 1790. It may be observed that there 
is no direct evidence as to the period when the lakhtraj grant was cresCted, and 
that all information in the shape of evidence is to be derived from the resump- 
tion proceedings. The Subordinate Judge says in his judgment : ‘ It is clear 
from the resumption proceedings, that Government did not consider it as an 
invalid grant aubseqilbnt to 1st December 1790, nor resume it according 
to the provisions of s, 10 of Regulation XIX of 1798.” This is rather a 
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negative observation, but, we think there are two faots to be discovered from 
the resumption proceedings, which are strong to show that the invalid grant so 
resumed was a grant antecedent to 1790 The first of these facts is, that a 
settlement was made with the ex-lakhirajdar at half rates. 

This is in accordance with the provisions of s. 5 of Regulation XIX of 1793* 
and it is clear upon the regulations, that in cases of land forming part of a 
grant invalid by reason of having been made subsequent to 1790, the settle- 
ment must have been at full rent. The fact, therefore, that the settlement was 
made at half rate, is strong evidence to show that the revenue authorities dealt 
with the grant as one antecedent to 1790. 

The other fact is concerned with the quantity of land. It appears, that 
the Deputy Collector first proposed to release the land, because, being less than 
ten bighas, it came within the purview of clause 4 of s 3 of Regulation XIX 
of 1793. Now, that clause is an exception to the general rule applicable to 
grants made after 1765 and before 1790, and the verv fact that the Deputy 
Collector regarded this particular land as coming within the exception, assumes 
the application of the rule itself —a rule, which applies only in the case of 
grants antecedent to 1790. It is true that the authority superior to the 
Deputy Collector took a different view, and was of opinion that this particular 
land did not come within the exception, but there is nothing to show that in 
considering that the exception did not apply, the superior revenue authority 
farther considered that the grant [924] did not come within the purview of 
the rule applicable to grants made antecedent to 1790. We think, tha^efore, 
that even assuming that the burden of proof lay upon the defendant, there is 
enough in the resumption proceedings to show that this grant was an invalid 
grant executed antecedent to 1790, and that after resumption and settlement, 
it became a dependent tahiq, to be held at a fixed rate of rent for ever, and 
therefore protected from enhancement. These appeals must therefore l^e 
dismissed with costs. 

Appeals dismissed. 
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c 10 Cal. oai ] 

APPELLATE CIVIL. 

The 26th June, 1884. 

Present : 

Sir Bichard Garth, Kt., Chief Justice, and 
Mr. Justice Beverley 


Nobin Chandra Boy Plaintiff 

versus 

Magantara Dassya and another Defendants." 


Hindu law — Joint owners — Suit against one sharer — Decree agaimt 
ptvperty — Claim by other co-sharer allowed — Suit against 
both sharers — Bes-judicata. 

• Through ignorance of the position of affairs, one only of two persons, joint owners in a 
property, was sued for a debt for which the property had been pledged by the person sued, 
and a decree was obtained and execution issued against the property , and in such execution 
proceedings the other sharer put in a claim, and obtained an order releasing her share of the 
property from attachment. A second suit was then brought by the judgment-creditor against 
both sharers, for the purpose of making the share of the co-sharer, who had not been previously 
sued, available to satisfy the debt, and praying that the order releasing the property from 
attachment might be set aside held that such a suit would he, and would not be barred as 
res-judicata. 

INk December 1880 one Nobin Chandra Boy brought a suit against one 
Chunilal, who had executed a karbarnama dated the 25th Srabun 1285 B.S., 
in the plaintiff’s favour, under which certain properties had been given as 
security for a loan account, which was opened for the purposes of Chunilars 
business. Nobin Chandra Bov, in August 1880, obtained a decree against 
Chunilal, making the property secured under the karbarnama liable, and in 
execution this property was attached. 

[025] On the 20th Pous 1287, one Magantara applied in the execution 
proceedings to have an eight-anna share in this (property released from attach- 
ment, stating that she was the widow of one Bam Chand Saha who had been 
a trader, and that the properties attached had been acquired by him when 
carrying on his business ; that Bam Chand Saha on his death left him surviving 
herself (his widow), and two minor sons, Chunilal and Ananda ; that the business 
of Bam Chand after his death was carried on by a gomasta, on behelf of his two 
sons ; that one of these sons Ananda, died unmarried, and that his share in 
the business and in the properties acquired thereby thereupon devolved on her, 
the claimant ; and that the gomasta carried on the business on her behalf, and 
on that of Chunilal, until Chunilal took upon himself the management, and 
on this statement she asked that her eight-anna share might be released from 
attachment. 

The Subordinate Judge found that after the death of Bam Chand, his family 
oontinued joint, and that on Chunilal attaining his majority he took upon 
himsdf the management of his own affairs, and increased the business, by 
lending ^ut money and other means. But he also found that the claim put 

*Arapeal from Original Decree No. 321 of 1884, against the order of Babu Hotilal Sarkar 
Boy Subordinate Judge of Bungpore, dated the 18th of September 1882. 
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forward by Magantara was not made against any of the properties acquired by 
Obunilal after he obtained majority , and inasmuch as she had not been 
made a party to the suit brought by Nobin Chandra Roy, he allowed her 
claim. 

On the 2nd May 1882, Nobin Chandra then brought this present suit 
against Chunilal and Magantara, stating that they were joint in food and pro- 
perty, and that Chunilal was the manager of the joint family, and that he, as 
manager, executed the kaibarnama of Srabun 1285 B.S., as security for advances 
made to him, and that at the time he brought the former suit against Chunilal, 
he was unaware that he had any co-sharer, and he asked (l) that it might be 
declared that Magantara and sixteen annas of the properties in dispute were 
liable for the advances made ; (2) that the order of the SuWdinate Judge, setting 
aside the attachment on the application of Magantara, might be set aside , and 
that the property formerly -attached might be sold. 

The defendant, Magantara, contended that she was not liable on account 
of the karharnama executed by Chunilal , that her husband’s [926j business 
consisted of the sale of spices and pepper, and that the property which his 
minor sons had acquired, was acquired in such business , and that Chunilal 
had opened out a large business on his own account, and had borrowed the 
money sued for on account of such business, and that she had no share in such 
business, and had given no authority to Chunilal to mortgage her interest in 
Ibhe properties settled under the karharnama. 

The Subordinate Judge dismissed the suit, on the ground that it was barred 
by s. 13 of the Civil Procedure Code, the former suit having been brought on 
the same karharnama , and, further, that it was barred by s. 43 of the Proce- 
dure Code, as the plaintiff might have sought in the former suit the remedy 
which he now sought in this suit. 

The plaintiff appealed to the High Court. 

Mr. Evans (with him Baboo Moknnda Nath Eoy)iov the Appellant contended 
that the former judgment did not bar the present suit, inasmuch as ^lagantara 
was no party to the former suit, and the question of the present liability of her 
share was not tried therein , that neither was it barred by s. 43, because that 
section has reference to the subject-matter of the claim, and not to the persons 
against whom it is made No part of my cause of action was omitted in my 
previous suit. My suit then was on the kurharnama executed by Chunilal 
alone, and I did not know of any other co-sharers. My cause of action now is 
a perfectly distinct one, it is on the karharnama as signed by Chunilal as 
manager on behalf of himself and his co-sharer. 

Baboo Okhil Chunder Sm for the Respondent. 

The Judgment of the Court (Garth, C.J., and Beverley, J.) was delivered 

by Garth, C.J. 

The facts of this case are as follows . — 

One Bam Chand Saha, a trader in Rungpore, died some years ago, leaving 
a widow (the defendant No. 1), and two minor sons, Chunilal (the defendant 
No. 2) and one Ananda, who died during his minority. 

Ram Chand in his lifetime carried on a family business, which was 
admittedly continued for a time after his death by agomasta ; but on Chunilal’s 
attaining his majority, he took the management [92'u into his own hands, and 
carried on that, or a different business, or both. The nature of the business 
which he did carry on is one of the questions of fact raised in the case. 
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On the 25th of Srabun 1285, Ghunilal executed a karbamama in the plain- 
tiff’s favour, mortgaging certain property as security for a loan account, which 
was opened for the purposes of his business. The plaintiff having sued upon 
this account, obtained a decree against the mortgaged property, but on pro^ 
ceeding to a sale, he was met by an objection on the part of the defendant 
No. 1, who claimed a half share in the property, as the heir of her deceased 
minor son, Ananda. Her claim having been allowed in the execution procedings, 
the plaintiff brought the present suit for the purpose of enforcing his decree 
against the widow’s share in the mortgaged property. The lower Court has dis- 
missed the suit on a preliminary ground, holding that it is barred by ss. 13 and 
43 of the Code of Civil Procedure. The Subordinate Judge considers that the 
suit is barred by s. 13, because it is based on the same cause of action as the 
former suit against Chunilal ; and by s. 43, because the plaintiff might have 
included in the former suit the claim which he makes in this suit. 

We think that this view of the Subordinate Judge proceeds upon a mis 
understanding of the law. As regards s. 13, the case may be disposed of in 
a few words. In order that a subsequent suit may be barred under that 
section, it is necessary not only that the parties should be the same, but that 
the subject-matter of the suit should have been directly and substantially in 
issue in the former suit. Now, the defendant No. 1 in the present case, was 
no party to the former suit , and the question of her personal liability, or of the 
liability of her share in the mortgaged property to answer for the debt of the 
defendant No. 2, was not in issue in the former suit. The former judgment, 
therefore, is not a bar to this suit under the provisions of s. 13. 

Nor is the suit open to objection under s. 43 , because that section has 
reference to the subject-matter of the claim, and not to the persons against 
whom it may be made. It is true, that if the only object of the suit had been 
to' charge the defendant No. 1 with the same liability as was charged upon 
the defendant [928] No. 2 bv the former decree, it would have been open to 
the objection upon whicli the case of Kendall v. Hamilton (L. K., 4 App. Cas., 
604) and the other cases wdiioh were cited during the argument were decided. 

But it was by no means the only object of the suit to fix the defendant 
No. 1 with that liability That undoubtedly is the subject of the first prayer 
in the plaint. But the second prayer is that the order of the 3rd of May 1881 
(in the execution proceedings) mav be set aside, and that the whole of the 
mortgaged property may be declared liable to be sold in execution of the former 
decree obtained against the defendant No. 2. This claim (except so far as it 
seeks to set aside the order of the 3rd of May), is a perfectly legitimate one, 
and is not open to the objection, which is fatal to the first claim. 

The Subordinate Judge seems hardly to have realised the nature of this 
second prayer, and none of the issues which have, been framed (except the first 
which is in a general form) are calculated to raise the question involved in 
that prayer. 

Of course, if in point of fact the defendant No. 1 is right in her conten- 
tion, that slie had nothing to do with the business carried on by the defendant 
No. 2, and that the defendant No. 2 had no authority, express or implied, to 
mortgage her share of the property, the suit of the plaintiff must be dismissed 
upon the merits. 

But if, on the other hand, the defendant No. 1 was a partner in the 
business carried on by the defendant No. 2, or if not being a pa^rtner, she 
consented, expressly or impliedly, to the mortgage being made, or even, if she 
knowingly stood by and allowed the defendant No. 2 to pledge the whole 
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property to the plaintiff without objection, the claim made by the plaintiff in 
the second prayer of his plaint might prove to be well-founded. Whether it is 
so or not, appears to be a question of fact, which the Subordinate Judge will 
have to decide, when the case goes back for trial upon the merits. 

But, as a matter of law, there seems no objection to the claim thus made 
by the plaintiff. It is one of a totall> different nature from that which is made 
in the first prayer ; and it is in [9293 fact the only means open to the 
plaintiff of correcting the error, if it is one, which has been made in the 
execution proceedings. 

It is clear, that if two out of three partners are sued for a debt due from 
the partnership, and a decree fs obtained against those two, and execution 
issues against the partnership property, if the third partner should apply suc- 
cessfully in the execution proceedings to have his share in the property released, 
the plaintiff’s only remedy would be a regular suit, not for the purpose of 
making the third partner personally liable for the debt, but for the purpose of 
making the share of the third partnei available to satisfy the decree. 

The case will be remanded to be tried upon its merits , and the lower 
Court will frame, if necessary, an additional issue or issues. The appellant 
will have the costs of this appeal. 

Case remanded. 


NOTES. 

[ The applicability of the rule in Ki'iig v Hoaie to cases in India has been much discus- 
sed and IS still unsettled. The following case^; may be referred to — 23 Cal., 302 (309) ; 26 
Cal , 677 (689) ; 16Mad., 449 (460) , 30 Mad., 495 , 25 Mad , 300 , 12 C W N , 107 , 22 All , 
307 , 25 Bom , 378 ] 


ORIGINAL CIVIL JURISDICTION. 

The 2^rd July, 1S84. 

Present . 

Mr. Justice Pigot. 

Remfry 

versus 

DePenning and another. 

Indian Succession Act (X of 1865), s. 282— Judgment-creditor — Execution of 

Decree — Priority — Executor — Administrator — Administrator -Gene^aV s 
Act (II of 1874), s. 35 

A decree for money was obtained against a person who afterwards died intestate. Letters 
of administration to his estate were granted to the Administrator-General of Bengal. The 
decree-holder applied for execution of his decree against the assets in the hands of the 
Administrator-General . 

EtU, that he was entitled to have' his decree satisfied out of the assets of the deceased, 
although those assets were not Sufficient to pay in full all the claims made against the estate. 
In this ease, a decree was obtained on the 2nd of May 1879 against Peter 
DePenning and John Biddle for Rs. 5,500 and costs. John Biddle died on the 
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12th of Atigt^t 1883» and on the 7th of March 1884 the Administrator-General 
of Bengal obtained letters of administration to his estate. On the 10th of 
June 1684 the plaintiff obtained a rule, calling upon the Administrator-General 
of Bengal, as administrator of the estate of John Biddle, to show cause why 
the decree should not be executed against him. It was admitted thQ.t Biddle 
was domiciled in British India at his death. 

[930] Mr. Trevelyan showed cause on an affidavit of the Administrator- 
General, which stated that Biddle’s estate was of about the value of Bs. 4,127, 
that claims against that estate to the amount of Bs. 12,400 (excluding the 
plaintiff’s claim) had been sent in to him ; that one of the creditors claimed a 
lien on the assets of the estate ; and submitted that under the ciroumstanoes 
the plaintiff had no priority over the other creditors. Counsel relied on ss. 282 
and 283 of the Indian Succession Act, X of 1865, and distinguished the case 
of Nilkomul Shaw v. Beed (12 B. L. R., 287) on the ground that there the decree 
had been obtained against the Administrator. 

Mr. Bonnerjee in support of the rule, — The words of s. 282 of the Succes- 
sion Act, namely, “ no creditor is to have a right of priority over another by 
reason that his debt is secured by an instrument under seal, or on any other 
account ” do not stand in the plaintiff’s way. The words, “on any other 
account,” must be read as applying to matters ejusdein generis with what 
precedes. In the Alliance Bank of Simla v Hoff, decided by Mr. Justice 
Cunningham on the 15th of January 1884, execution was ordered to issue 
against the executor of a judgment-debtor for the full amount of the decree, 
though the testator’s estate was not sufficient to pay all his debts. That order 
was made on the authority of Nilcomul Shaw v. Beed (12 B. L. B., 287). There 
is nothing in the Administrator-General’s Act to place him in a higher position 
than any ordinary administrator as far as the present case is concerned. 
This cannot be considered as a suit against the Administrator-General. See 
Hamnabalu Sannappa v. Cook (6 Mad. H. C. R., 346). 

Judgment of the Court was delivered by 

Pigot, J . — In this case execution must issue ; s. 35 of the Administrator- 
General’s Act is limited to the express purpose for which it was enacted, and 
there is nothing in that Act or in the Civil Procedure Code to change the posi- 
tion of the Administrator General, or to put him in a better position than any 
ordinary suitor. I must follow the course pursued in the suit of the Alliance 
Bank v. Hoff (Unrep ), and execution must issue. 

Buie made absolute. 

Attorneys for the Plaintiff : Watkins ct Co. 

Attorneys for the Defendants , Hams d Simmons. 

NOTES 

[See also the following cases, (1892) 17 Bom., 637 (643) ; (1697) 25 Cal., 54 (62) ; (1904) 
29 Bom., 96 (99) , 6 Bom., L. B., 863.] 
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[981] CBIMINAL BBFEEENCE. 

The 26th June, 1884, 

Peesbnt : 

Mr. Justice Prinsep and Mr. Justice Macpherson. 

Queen-EmpresB 

versus 

Dhananjoi Chaudhuri and others. " 

Witnesses — Summoning and attendance of witnesses— Compelling attendance of 
witnesses — Evidence — Criminal Procedure Code (Act X of 1882), s. 267, 
Certain witnesses who had been summoned for the accused failed to appear on the day 
of trial, and the Deputy Magistrate refused to adjourn the hearing, or to issue fresh processes 
for the attendance of the defendant's witnesses, on the ground that they were all friends of 
the accused who would come to Court if the accused desired it. The prisoners were convicted. 

Held, the conviction must be set aside, the Magistrate having once granted processes ho 
was bound to assist the accused in enforcing the attendance of his witnesses 

This was a reference under a. 438 of the Code of Cnminal Procedure, from 
the Sessions Judge of the 24-Pergunnahs who recommended that the order 
passed by the Deputy Magistrate in this case should be quashed as illegal. 
The facts of the case sufficiently appears in the judgment of the Court. 

No one appeared on the reference. 

The Judgment of the Court (Prinsep and Macpherson, JJ.) was as 
follows : — • 

The Deputy Magistrate in this case has convicted the accused without 
examining certain witnesses who had been summoned for the defence. It 
appears that on the day of trial these witnesses were not present and the 
accused asked for fresh processes The Deputy Magistrate refused to postpone 
the trial or to issue fresh processes on the following ground . — 

" The witnesses are all friends of the accused, and could have been 
produced to-day even if they did not receive the summonses. I therefore 
decline to grant this petition.” Having once granted the processes for the 
attendance of these witnesses, this was not sufficient ground for the refusal to 
assist the accused in obtaining C9S2] their evidence. If the Deputy Magis- 
trate in the first instance considered, under s. 257 of the Code of Criminal 
Procedure, that the application for summons for these witnesses was made for 
purposes of vexation or delay, or for defeating the ends of justice, he might 
have refused to summon them at all. But having once granted the processes, 
he was bound to assist the accused in enforcing the attendance of the witnesses. 
The conviction and sentence must therefore be set aside, and the trial must 
proceed, processes being issued for the attendance of these witnesses. 

Conviction quashed. 


NOTES. 

[ See Ratanlal, 594. ] 


• Criminal Reference No. 80 of 1884, from an order of the Deputy Magistrate of 
Balirhat, dated the 31st May 1884, 
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APPELLATE CIVIL. 

The 30th June, 1884. 

Pbbsbnt : 

Mb. Justicb Field and Mr. Justice Pigot. 

Assanullah Defendant 

versus 

Hafiz Mahomed Ali Plaintiff 


Jud^ent of the Appellate Court, Contents of — The Code of Civil Procedure 
(Act XIV oi 1682), 5. 574—Bemarui under ss. 666 and 587. 

Where the lower Appellate Court omits to give reasons for its decision, the High Court 
will retain the case in second appeal, and either require the Judge to state his reasons, or, in 
the event of his absence, refer the questions to his successor for fresh trial. 

One Hafiz Mahomed Ali brought this suit to recover possession of a share 
in certain lands of mouzah Atrap, which had been washed away in 1275 ; but 
of which, since their re-formation in 1276, the plaintiff had possession until 
the Bengal year 1282. The defendant claimed the lands as his sole and 
undivided property, denied they were re-formation on the original site of 
mouzah Atrap, and stated that the lands in question commenced to accrete in 
112f69, of which the plaintiff’ or his predecessors had never been in possession. 

The following issues were framed . (1) Whether the boundaries were 
incorrect , (2) whether the claim was barred by limitation , (3) whe1>her the 
allegation of possession and subsequent dispossession was [933] false, (4) 
when the disputed land commenced to accrete, and when it became fit for 
cultivation , (5) was the land in suit a re-formation on the original site of the 
plaintiff’s mouzah Atrap, or re-formation on the original site of the defendant’s 
mouzah Jhulkai. 

On these issues the Subordinate Judge held that the plaintiff’s right to the 
disputed land as the land of Atrap, and his possession within twelve years 
had been proved, and decreed the claim. 

Various grounds, which are enumerated in the judgment of the High 
Court, were taken in appeal to the District Judge, who dismissed the appeal 
with these remarks : ' The plaintiff sued for possession with mesne profits of 

certain lands, on the allegation that they were re-formation on the original 
site of village Atrap within the 5 annas 1 gunda 1 cowrie 1 krant share of per- 
gunnah Attia belonging to plaintiff and defendant No. 1. Defendant No. 2, 
Nawab AssanuUah, pleaded that the lands were re-formation on the original 
site of, and alluvial accretion to, mouzah Jhulkai within his zamindari. Atrap 
and Jhulkai are contiguous, and the Subordinate Judge found that the disputed 
land was a re-formation on the original site of mouzah Atrap ; that plaintiff 

* Appe^ from AppeUate Decree No. 2231 of 1882, against the decree of T, M Kirkwood, 
E^., District Judge of Myrnensingh, dated 'the 3rd of August 1882, aiSirming a decree of 
Baboo Nobtn Ohunder Ghose, Xtoy Bahadur, Subordinate Judge of that District, dated the 
28th of July 1881. 
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and defendant No. 1 were down to the diluviation in possession of 9 annas and 
7 annas, respectively ; and that subsequently to the re-formation, down to 1280, 
^ they were in possession. He therefore gave the plaintiff a decree. There is 
no ground whatever for appeal. The lands belong to Atrap, and the plaintiff' 
is not barred. *' 

It was contended on appeal to the High Court that the decision passed by 
the learned Judge was opposed to the provision of s 574 of the Code of Civil 
Procedure, and that the lower Appellate Court had assigned no reasons for its 
conclusion. 

Baboo Chunder Madhub Ghose and Baboo Sreenath Bancrjee for the 
Appellant. 

Baboo Jogcsh Chunder Boy for the Eespondent. 

The Judgment of the Court (Field and Pigot, JJ.) was delivered by 

Field, J. — In this case the plaintiff sued to recover possession [034] of 
certain lands, alleging that they were re-formations on the original site of 
mouzah Atrap, which belonged to him and the defendants jointly, in the 
respective shares of 9 annas and 7 annas. 

The defendants pleaded limitation, and, amongst other matters, alleged 
that the lands were re-formations, not on the original site of mouzah Atrap, 
but upon the original site of mouzah Jhulkai, which was, and is, in the 
exclusive possession of the defendants themselves. A number of questions 
were raised in the pleadings, which were embodied in the six issues raised by 
the Subordinate Judge who tried the case. 

The Subordinate Judge gave the plaintiff' a decree. Against that decree 
an appeal was preferred, and the following, amongst other objections, were 
taken in the grounds of apiieal , First, an objection as to the boundaries of the 
two mouzahs , secondly, that the plaintiff had not proved his possession within 
twelve years of any portion of the land in dispute, and that he was, therefore, 
barred by limitation, and that the finding of the Subordinate Judge on this 
point was against the weight of evidence , thirdly, that the evidence as to the 
plaintiff’s alleged possession was worthless and not reliable , fom’thly, that the 
ijarah pottah filed by the plaintiff' was collusive and not proved , and even 
assuming that it had been proved, there was no evidence that the lands in 
dispute were part and paicel of the lands specified in the pottah , fifthly, that 
a copy of the kabuliat had been improperly admitted as evidence, and that the 
original kabuliat itself had not been proved , sixthly, that the plaintiff’s 
witnesses were his dependants and weie not reliable , seventhly, that according 
to the weight of evidence re-formation had commenced in 1269, and had bean 
completed in 1272, in which case the plaintiff would be barred, and that the 
Subordinate Judge had found against the w^eight of evidence that the re-forma- 
tion commenced in 1273, and the land became fit for use and cultivation 
in 1275 ; eighthly, that the identification of the land by the ameen was imper- 
fect and erroneous, and the ameen ought to have been called and examined as 
a witness ; ninthly, that upon the evidence, the proper finding should have been 
that the land belonged to the defendant’s mouzah Jhulkai, [933] and that the 
defendants had been in possession of the disputed lands for more than twelve 
years before the institution of the suit. 

These were substantial grounds of appeal, which it was incumbent on the 
Judge of the Court below to decide. He has, however, disposed of the appeal 
in a very perfunctory manner. After referring to some of the points dealt 
with by the Subordinate Judge, he says : ’* There is no ground whatever for 
appeal. The lands belong to Atrap, and the plaintiff is not barred. The 
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appeal is dismissed/' There can be no doubt that a judgment of this kind 
is not sufficient compliance with the requirements of the Code of Civil Proce- 
dure, s. 574 of which provides as follows : “ The judgment of the Appellate ^ 
Court shall state (a) the points for determination ; (b) the decision thereupon.; 
(c) the reasons for the decision ; and (d) when the decree appealed against is 
reversed or varied, the relief to which the appellant is entitled/' An Appellate 
Court is required to record these particulars in its judgment for the purpose of 
affording the litigant parties an opportunity of knowing and understanding the 
grounds upon which the decision proceeds with a view to enable them to 
exercise, if they see fit, and are so advised, the right of second appeal conferred 
by s. 584 of the Code. If a District Judge could dispose of appeals coming 
before him in a judgment of this kind, the right of second appeal might be 
altogether neutralized. We think that, under the circumstances, we ought not 
in the present state of the record, to deal with the appeal now before us, and 
that the best course will be to remand the case to the present District Judge 
of Mymensingh, in order that, having heard the points taken in the petition of 
api)eal argued, he may determine the questions raised thereby, and submit his 
finding thereupon to this Court. In the case of Doolee Ckand v. Mtts<umut 
Oomda Begum (18 W. R., 473). the state of the record was somewhat similar, 
and Couch, C. J., said : “ The proper course, it seems to us, would be, not to 
reverse the decree, but to require the Judge of the Appellate Court to state the 
reasons. The Court would retain the case in special appeal, but it would return 
the proceedings to the lower Court and require the Judge to state the reasons. 
There may be cases where that could not be done, in [936] consequence of 
the death of the Judge or of his removal ; but where it can be done, that is the 
course which ought to be adopted.” In the present instance we are informed 
that Mr. Kibkwood, whose decree is now under appeal, is no longer the Judge of 
Mymensingh. The course suggested in the passage just cited is therefore not 
open to us. We think, however, that the course which we take is warranted 
by the provisions of s. 566 read with s, 587 of the Code of Civil Procedure. 
The lower Appellate Court has, in our opinion, omitted to determine certain 
questions, namely, the questions raised in the petition of appeal to that Court, 
which appear to us essential to the right decision of the case ; and we there- 
fore now refer these questions for trial to the Court of the District Judge of 
Mymensingh. The case will remain on our file, and on receipt of the District 
Judge’s findings, we shall proceed to dispose of the appeal. It will be open to 
the appellant, within seven days after the receipt by this Court of those 
findings, to amend his grounds of appeal, and to the respondents to take any 
grounds of cross-appeal which they may be advised. 

Case remanded. 


NOTES 

[For a similar case see (1885) 12 CaJ., 199 ; where the lower Appellate Court does not 
sufficiently ^consider important matters, e g sufficiency of notice or question of nature of a 
tenure, the finding of the lower Appellate Court will be set aside : — 13 C. W. N., 143 ; 177 ; 
949. See also (1865) 7 All., 649 at 664.] 
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[10 Gal. 086] 

CRIMINAL REVISION. 

The 1st July, 18&4. 

Present ■ 

Mr. Justice Prinsbp and Mr. Justice Macpherson. 

Queen-Empress 

versus 

Sadhee Kasai and others." 

Pardon — Criminal Procedure Code (Act X of 1882, s. 837, read loith s. 338) 
— Offences not exclusively triable by the Court of Sessions. 

A Sessions Judge cannot tender a pardon to an accused under s. 338 of the Criminal 
Procedure Code, where the offence for which he has been committed is not “ triable exclu- 
sively by the Court of Sessions.” 

On inspection of the statement of the Criminal Session of the Judge 
of Gya for the months of April and May, the High Court, under s. 435 of the 
Criminal Procedure Code, called for the record of the above-mentioned case, 
in which Chowri Kasai and Sadhee Kasai had been charged under s. 411 of the 
Penal Code with dishonestly receiving and retaining certain stolen property, 
[937] knowing it to be stolen. It appeared that m the Sessions Court Chowri 
Kasai had been granted a pardon under s. 838 of the Criminal Procedure Code 
and released, and Sadhee Kasai was found by both assessors to be guilty under 
8. 411 of the Penal Code, and was sentenced to rigorous imprisonment for tyo 
years by the Sessions Judge After perusing the record, the Court (Prinsep 
and Macpherson, JJ.j passed the following order : — 

As the case is now presented to u§», on review of the Sessions Judge's state- 
ment, and on perusal of the record, we think it sufficient to point out to the 
Sessions Judge that the offences under trial not being exclusively within the 
jurisdiction of the Court of Sessions, the Sessions Judge was not competent to 
tender pardon, under s. 338 of the Criminal Procedure Code, to Chowri Kasai. 


* Oriminal Mottion 201 of 1884 from a decision of A. Smith, Esq., Judge of Gya, dated 
ITih May 1864 . 
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CRIMINAL REVISION. 

The 28th April aiid 7th July, 1884, 

Present : 

Mr. Justice Wilson, Mr. Justice Tottenham and 
Mr, Justice Norris. 

Habibullah Accused 

versus 

Queen-Empress Complainant. 

Alternative charge and conviction — False evidence — Penal Code (Act 
XLV of 1860), s. 193—' Criminal Procedure Code (Act X of 1882), 
ss. 283, 554 and sch. 5, XXVIII, II, (4), 

A prisoner was convicted on an alternative charge in the form provided by sch. 6, 
XXVIII, II, (4) of the Criminal Procedure Code (Act X of 1882) of having given false evidence, 
such evidence consisting of contradictory statements contained in one deposition while he 
was under cross-examination and re-exami nation as a witness in a judicial proceeding. 
There was no finding as to which of the contradictory statements was false. 

Held, (Norris, J., dissentiiig) that s 233 of the Criminal Procedure Code did not affect 
the matter and that the conviction was good. 

Semhle per WILSON, J — The decision in TJieQtieen v. Bedoo Noshyo (12 W R., Cr. 11) 
though a guide to the discretion of Courts in framing and dealing with charges, was not 
intended to, and does not, affect the law applicable to the matter 

This was a rule to show cause why the conviction of the petitioner under 
s. 193 of the Indian Penal Code before the Joint [9S8] Magistrate of Dacca, 
affirmed on appeal by the Sessions Judge, should not be set aside as bad in law. 

The facts of the case were as follows • — 

The petitioner was charged in the alternative with having committed 
perjury in a deposition given by him during the hearing of certain suits in the 
Court of the Second Subordinate Judge of Dacca. He was examined as a 
witness on behalf of the defendants in those suits, and during his cross-exami- 
nation, which commenced on the 12th September, he admitted that certain 
entries in account books and certain letters were in his handwriting. On the 
13th September he was re-examined (his cross-examination having terminated 
late on the evening of the 12th), and on his re-examination he contradicted his 
statements as to the entries and the letters, and swore positively that they 
were not in his handwriting. It was in respect of these contradictory state- 
ments that sanction to prosecute was given and that the charge was brought. 
The Joint Magistrate, finding that he had a strong motive for contradicting 
his first statement, and that it was not a mistake made through inadvertence, 
without d^iding as to which of the statements was false, convicted the accused 
upon two similar charges, one in respect of the statement as to the entries in 
the account books and the other in respect of the statement as to the letters, 
and sentenced him to a year*s rigorous imprisonment on each charge. 

This decision was upheld on appeal by the Sessions Judge. 

* Rule No. 66 of 1884 against the order of £. Staley, Esq., Officiating Joint Magistrate 
of Dacca, dated the 10th day of December 1883, affirmed by T. Smith, Esq., the Sensions 
Judge of Dacca, dated the 14th January 18S4. 
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The petitioner then applied to the High Court, in the exercise of its revi- 
sional powers, to send for the record with a view of quashing the Magis- 
order, on the ground, that an alternative charge of giving false evidence 
l^der s. 198 of the Indian Penal Code would not He, when the charge was based 
upon contradictory statements contained in one and the same deposition. 

On the hearing of the application, Mr. Ptigh and Mr. M, P. Gasper 
appeared on behalf of the Petitioner, and the Court issued the present rule. 

The rule came on to be heard before a Division Bench of the High Court 
consisting of Tottenham and Norris, JJ. 

Mr. Pughf Mr. M. P, Gasper^ Baboo Uurga Mohun Dass and Baboo Umbica 
Churn Bose for the Petitioner. 

£989] The Advocate-General (Mr. G. C. Paul) and Baboo Chunder 
Mci^ub Ghose for the Opposite Party 

The Advocate^ General in showing cause against the rule cited The Queen 
V. Mussamut Zumeerun (6 W.R., Cr 65 , B. L. R., F B. 521) and The Queen v. 
Mahojned Humayoon Shah (21 W. R., Cr 72, 13 B L R., 324). 

Mr. Pugh in support of the rule referred to Empress of India v. Niaz Alt 
(I. L. R., 5 All., 17, p, 22), the judgment of Jackson, J., in The Queenv Mahomed 
Humayoon Shah (21 W. R., Cr 72 , 13 B L R., 324), and upon the question of 
tlie eflFect of illustrations to an Act, to Koylash Chunder Ghose v. Sonatun 
Chung Barooie (I. L R., 7 Cal., 132, p. 135). He also referred to Taylor on 
Evidence^ 1th edition, 708 , Roscoe on Evidence, 825, and Peahens Nisi Prius, 52. 

The nature of the arguments appears sufficiently from the judgments of 
the Division Bench, which were as follows . — 

Tottenham, J. — This is a rule to show cause why the conviction of the 
petitioner under s 193 of the Indian Penal Code before the Joint Magistrate 
of Dacca, affirmed by the Sessions Judge on appeal, should not be sot aside as 
bad in law. 

The charge upon which the petitioner was convicted was in the alternative 
form, of which an example is given in the 5th schedule of the Code of Criminal 
Procedure, and in respect of two contradictory statements made by the peti- 
tioner in the course of one and the same deposition , the one being made one 
day in cross-examination, and the other the following day in re-examination. 

The ground on which we have been asked to interfere, and set aside the 
conviction, is, that a charge, in the alternative form, of intentionally giving false 
evidence by making contradictoty statements, cannot legally be framed where 
the statements in question are contained in one single deposition . but is 
allowable only in case the statements are contained in distinct separate 
depositions. 

The particular form given in the schedule to the Code clearly refers to 
separate depositions made on distinct occasions, \iz , m an enquiry before a 
Magistrate, and at the subsequent trial in the Sessions Court It is contended 
that there is no warrant [940] in law, except in this form and in s« 554 which 
authorizes its use, for a single alternative charge of giving false evidence, and 
it is submitted, that the law should not be stretched in this direction so as to 
have a charge in the alternative made in respect of contradictory statements 
made in the course of one deposition. And it is argued that, if such a charge 
is good in law, no witness could safely correct an erroneous statement once 
made : for by so doing, he would render himself liable to prosecution, and if 
prosecuted, his conviction would inevitably follow should there be no obligation 
on the prosecution to prove which of the two statements was false. 


6 CAIi.— 82 
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After giving the matter the most carefnl oonsideration in my power, I am 
of opinion that there is nothing illegal in the charge before us ; and that the 
conviction had upon it is good in law. In this country it has more than tmce 
been held that a conviction for intentionally giving false evidence may be 1^ 
upon a charge in an alternative form, and without any finding as to 
which statement is false. The Full Bench cases, Queen v. Mtfssamut 
Zumeerun (6. W. E., Cr. 65; B.L.R, F. B., 521) and Queen v. Mahomed Huma- 
yoon Shah (21 W. E., Cr. 72 ; 13 B. L. E., 324) establish this proposition, and 
the present Code of Criminal Procedure, by providing a form for such a charge, 
has continued the state of the law previously existing. And there seems to be 
no authority for holding the contrary view or for confining that view to cases 
in which two distinct proceedings are in question, and little reason except 
supposed expediency. The argument that, because the form given as an example 
in the schedule to the Code deals with a case in which the two statements 
were made in distinct proceedings, therefore no similar form may be used in 
respect of statements made in one and the same proceeding, appears to me not 
entitled to any weight. 

For s. 554, which prescribes the use of the forms in the schedule, expressly 
provides for such modifications iii the forms as the circumstances of cases may 
require. A witness may, and sometimes does, make as flagrantly contradictory 
statements in the same proceeding as he may make in two distinct proceedings, 
[Ml] and it may be as difficult in one case as the other to determine which is 
false. I see no reason to suppose that the Legislature intended to give 
immunity in the one case, but to allow a prosecution in the other. It seems 
to me only reasonable to suppose that it was intended that the same peril 
should attend the witness in either case. 

And as to the argument, that this view of the law renders it unsafe for a 
witness even to correct or alter a statement which he has once made, I do not 
think that an honest witness has any reasonable ground for apprehension. 
He cannot be prosecuted unless the Court before which he has deposed, or a 
superior Court, sanctions a prosecution after such enquiry as may bo necessary ; 
and no Court would sanction the prosecution of a witness, unless satisfied 
that he had deliberately and intentionally made the two contradictory state- 
ments, not merely by way of bond fide correction of a mistake,, but intending 
in one or other instance to state what he knew to be untrue or did not know 
to be true. And further even when prosecuted, the witness cannot be convicted 
on an alternative charge for correcting an error , but can be convicted only 
upon the Court being satisfied that in one or other of the instances charged 
the accused did intenit07iaUy give false evidence. The essence of the offence 
is the intention, and that may exist where the contradiction is in various 
stages of a single deposition, as well as where it is manifested in two distinct 
proceedings. I come, therefore, to the conclusion that the law permits the 
charge upon which the petitioner has been convicted, and I see no particular 
hardship in that state of the law to a person who wilfully gives false evidence. 

I would discharge this rule, and would order the petitioner to undergo the 
sentence passed upon him. 

NOBBIS, J. — The petitioner in this case was examined as a witness on 
behalf of the defendants* at the hearing of the suits, which were tried together, 
by the Second Subordinate Judge of Dacca. The petitioner’s examination4n- 
obief and oross^amination took place on the 12th September 1888 ; the 
cross-examination was not concluded until a late hour and the re-examination 
was postponed until the following day. In his cross-examination the petitioner 
admitted .that certain entries in certain account books, which weiee shown 
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[949] to him, were in his handwriting , and that a letter, in which he admitted 
that he had been guilty of embezzlement, was also in his handwriting ; in his 
Ee-examination he contradicted his previous statements with regard to the 
entries and the letter, and positively denied that any or either of them were 
in his handwriting. Sanction having been obtained from the Judge for the 
institution of a prosecution against the petitioner, he was brought before the 
Ofi&oiating Joint Magistrate of Dacca who, after taking evidence, framed the 
following charge : ‘ I hereby charge you, Khajieh Habibullah, as follows : 

That you on or about the 12th day of September 1883, at Dacca, in a stage 
of a judicial proceeding, viz., in the trial of suits Nos. 88 and 93 of 1882 in 
the Court of the Second Subordinate Judge being a witness cited by the defen- 
dants in those, the jointly tried, suits, on solemn affirmation stated ‘ Exhibit 
IX is in my handwriting and the signature is mine,’ and on the 13th day of 
September, in the same judicial proceeding, stated ‘ Exhibit IX is not in my 
handwriting,’ and whereas one of those statements you either knew or believed 
to be false or did not believe to be true, you thereby committed an offence 
punishable under s. 193 of the Indian Penal Code, and within the cognizance 
of this Court, and thereby direct that you be tried by this Court on this said 
charge.” The Magistrate also framed a second charge with reference to the 
petitioner’s statements regarding the entries in the account books. The Joint 
Magistrate convicted the petitioner, and sentenced him to two years’ rigorous 
imprisonment, one year on each charge. The petitioner appealed to the 
Sessions Judge, who confirmed the conviction , he then applied to us, in the 
exercise of our revisional powers, to send for the record with a view of quashing 
the Magistrate’s order, on the ground that an alternative charge of committing 
an offence under s. 193 of the Indian Penal Code was bad where such 
charge was based upon alleged contradictory statements made in the same 
deposition. • 

We granted a rule to show cause why the conviction should not be set 
aside. On the argument of the rule, the Advocate- General SL^])e3,Ted to shovf 
cause , Mr. Pugh and Mr Gasper supported the rule 1 regret that after the 
best consideration J have been able to bestow upon the case, I find myself 
unable to agree with my brother Tottenham in the conclusion at which he 
has arrived. # 

[948] I am of opinion that the rule should be made absolute. The 
Advocate-General urged that the point was concluded bv authority, and he 
referred us to two cases, Beq. v. Mussamut Zumeerun and Beg. v. Mahomed 
Humayoon Shah These were both Full Bench decisions , the first was a 
decision upon the provisions of the Code of Criminal Procedure of 1861 with 
regard to alternative charges, the second was a decision upon the provisions of 
the Code of 1872 with reference to such charges. 

I am undoubtedly bound by these decisions, unless I can distinguish the 
facts upon which those decisions wore based from the facts of this case. I trust, 
however, that I shall not be considered presumptuous, if I respectfully say that 
I share in the doubts expressed by Norman and Campbell, JJ., in thefirst case, 
and that the judgment of Jackson, J., in the second case, and the reasoning by 
which he arrived at his conclusion, commend themselves to my judgment. 
There appears to me, however, to be an essential distinction betvreen the cases 
above cited and this case. In both the cited cases the alleged contradictory 
statements were made in two separate depositions taken on two distinct 
occasions. In Beg. v. Mussamut Zumeerun the first statement was made 
before a Magistrate on the 14th October 1865, and the second statement before 
a Sessions Judge on the 18th December 1865. 
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In the case of Reg. v. Humayoon Shah, the charge against the prisoner 
was “ that he did on or about ths 23rd January 1873, at Alipore, in the course of 
the trial of Tulsi Dass Dutt and Mahomed Latif on a charge of cheating, state in 
evidence before Moulvi Abdul Latif, Deputy Magistrate of Alipore, that, &o., 
and that he did on or about the 13th February 1873, in the course of the 
trial of I. E. Belilias, Tulsi Dass Dutt and Mahomed Latif in the same case 
of cheating state in evidence before Moulvi Abdul Latif, Deputy Magistrate of 
Alipore, that, &c., &c.” 

Now, it is plain that though it is called “ the same case of cheating ” it 
could not have been strictly speaking “ the same case.” The case on the 23rd 
January was a case against two persons only, Tulsi Dass Dutt and Mahomed 
Latif ; the case on the 13th February was one against three persons, I. B. 
Belilias, Tulsi Dass Dutt and Mahomed Latif. I. B. Belilias had clearly 
been added as a defendant between 23rd January and 13th February , the 
pri-[944]soner’s evidence against the two defendants on 23rd January could 
not have been used against the added defendant on 13th February without his 
having been re-sworn. There would thus be two depositions on two distinct 
oc^fasions on two different charges. 

In this case, though a night elapsed between the cross-examination and 
the re-exami nation of the petitioner, the alleged contradictory statements were 
made in one and the same deposition, on the hearing of one case. 

I think it would be a very dangerous thing to extend the principle of the 
Full Bench oases to such a case as this , it would render it unsafe for a witness 
to correct the deposition. I am of opinion, upon the ground of the distinction 
I have pointed out, that the Full Bench cases are not in point, and that the 
rule should be made absolute. 

ME 

The Judges having disagreed, the case was referred to Mr. Justice WILSON 
and re-argued before him. 

The same counsel appeared as at the previous hearing, with the exception 
of Mr. Piiqh — Mr. M. P. Gasper arguing the case in support of the rule. 

The following JudSment was delivered by 

Wilson, J, — This case has been referred to me in consequence of a 
difference of opinion between Tottenham and Norris, JJ. 

The accused has been charged with, and convicted of, offences under 
8. 193 of the Penal Code Each charge followd the form given in schedule V, 
XXVIII, II, (4) to the Code of Criminal Procedure and charged him with 
having, in the course of a judicial proceeding, made, as a witness, two contradic- 
tory statements, one or other of which he knew to be false or did not believe 
to be true. The conviction is in accordance with the charge without any 
express finding which of two contradictory statements was false. 

Mr. Gasper, who appeared for the accused, raised these points. First he 
argued that, under the present law, a charge and conviction of this nature is 
in no case good. The validity of such charges has twice come before Pull 
Benches of this Court. . 

In the Qvsen v. Mussamut Zumeerun such a charge seems [945] to have 
been regarded as an alternative charge of perjury committed either on the one 
occasion or on the other, and to have been held good on that ground under the 
Procedure Code then in force. If the matter be viewed in that light, it would 
be very difficult to reconcile such a charge with s. 462 of the Code of 1872 or 
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with s. 233 of the present Code, which requires that each offence shall be the 
subject of a separate charge, except in the particular oases (of which this is 
not one) in which alternative charges are expressly allowed. 

But in the subsequent Full Bench case of The Queen v. Mahomed 
Ilumayoon Shah, Couch, C. J., with whom Kemp, J., concurred, expressly lays 
down that such a charge is not a charge of two offences in the alternative, 
but of one offence. And I think the judgments of MORRIS, J., with whom 
Birch, J., concurred, and of AlNSLiE, J., embody the same view. The other 
two Judges who made up the majority of the Court did not give their reasons. 
I think I am bound to accept this view of the law, though, if it were not 
framed by authority, it is not a view that I should myself have taken. 

If this be so, s. 233 does not affect the matter. And the form of charge 
given in the schedule,, which is sanctioned by s. 554 and has been followed in 
this case, is legitimate and may be followed by a corresponding conviction. I 
think, therefore, that Mr. Gaaper's first contention fails 

Secondly, he argued that a charge and conviction in the present form can 
only properly be used in a case in which it is impossible to find, upon the 
evidence obtainable, which of the two inconsistent statements is true , and for 
this he cited The Queen v Bedoo Noshyo As a guide to the discretion of 
Courts in framing charges and in dealing with them, I think what is there 
said is of great importance. But it cannot affect, and was not, I think, 
intended to affect, the law applicable to the matter. 

Thirdly, Mr. Gasper argued that the rule which has been laid down does 
not apply in a case where, as here, the two inconsistent statements have been 
made in the course of the same deposition. It is no doubt very important 
that a witness honestly desiring to correct an error in his evidence should not 
be deterred from doing so by the risk of a criminal charge And charges 
arising out of [946] alleged inconsistent statements in a deposition may well 
require, and I think they so require, to be watched with special care. But I 
can see no sufficient distinction in principle between such contradiction in one 
deposition and in two. If it is an offence under s 193 to make two contra- 
dictory statements, one or other of which must be false, and to do so with a 
guilty intention, on two distinct occasions, I think it must be equally an 
offence to make them on one occasion. 

I, therefore, agree with the view of Tottenham, J., upon the matter 
referred to me. 

Wilson, J. (Tottenham, J., concurring), — The rule must be discharged, 
but the period during which the rigorous portion of the sentence was suspended 
will count as part of the original sentence. 

Buie discharged and conviction affirmed. 


NOTES. 

£ This case was fully discussed by Sir V. BHASHYAM AYYANOAR, J in (1902) 26 Had., 65 
with reference also to the charge in the Criminal Procedure Code 1898 ; but the conviction 
there was held legal by BENSON nad MooRE, JJ . ] 
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BBFEBENCE UNDEB THE BDBMAH COUBTS' ACT. 

The ?th July, 1884. 

Present : 

Sir Bichard Garth, Kt., Chief Justice, and 
Mr. Justice Beverley. 

Mahomed Hossein Plaintiff 

versus 

Inodeen Defendant. 

Limitation for second appeals under Burmah Courts' Act — Act XVII of 

1875, s. 27. 

A second appeal under s 27 of the Burmah Courts’ Act is not subject to the limitation 
of time prescribed for an appeal to a High Court under the Limitation Act of 1877. 

In this case, which was oqe for the specific performance of a contract, the 
plaintiff obtained a decree in the Court of the Extra Assistant Commissioner 
of Toungo. 

The defendant appealed to the Deputy Commissioner who, on the 6th 
December 1883, reversed the decision of the lower Court. 

On the 14th March 1884 (at which date more than 90 days had passed 
from the date of the decree of the lower Appellate Court), the plaintiff presented 
his appeal to the Judicial Commissioner 
. C«i7] Mr. Gillbanks, for the Appellant, contended that second appeals 

under s. 27 of the Burmah Courts* Act were not appeals under the Civil Pro- 
cedure Code, but were proceedings which ss. 3 and 4 of that Code left to the 
rules of the local Act , that under the Burmah Courts’ Act there was no limit 
laid down in which appeals were to be presented ; and that the 90 days 
allowed under art. 156, sch. II of the Limitation Act did not apply. The Judi- 
cial Commissioner entertained a doubt as to the point raised, and referred the 
question — Whether a second appeal under s. 27 of the Burmah Courts’ Act is 
subject to the limitation of time prescribed for appeals to the High Court 
under art. 156 t of sch. II of the Limitation Act, 1877, or to any other 
period of limitation? — to the High Court with the following expression of 
opinion : — 

“ This appeal is presented under s. 27 of the Burmah Courts’ Act XVII of 
1875. It has been the practice of this Court, when sitting with the powers of 
a High Court, to apply to appeals made under the above section the term of 
limitation of 90 days prescribed by art. 156 of the second schedule of the 
Limitation Act to appeals made to a High Court under the Code of Civil 

• Reference under the Burmah Courts' Act of 1875, made by T. Jardine, Esq., Judicial 
Commissioner of British Burmah. 

t tArt. 156 


I>e8oriptton of appeal. 


Period of Time from which period 

limitation begins to run. 


Under the Code of Civil Procedure to] Ninety days The date of the decree or ordhr 
ft His^ Court, except in the oases provid appealed against.] 

ed fo r hy yp. 151 a nd No. 15S. 
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Procedure. It has been assumed that s. 96 of the Burmah Courts’ Act justified 
this practice. The Special Court of British Burmah in the case of Meo Myohe 
V. Uga Ijo in construing the words of s. 29 * period prescribed by law for 
petitions of appeal * held that this period of limitation applied.” 

But s. 29 relates to cases where the lower Court of appeal has confirmed 
the original decision,” 

Another difierence to be noted is that equivalent words to those quoted 
from'-s. 29 are not found in s. 27.” 

" Moreover, in s. 22 we'find a special rule of limitation , and in ss. 37 and 
83, where the Limitation Act is applied to certain appeals and applications, 
express words were evidently deemed necessary by the Legislature.” 

“ The discretion allowed to the Court of the Judicial Commissioner in 
admitting a second appeal under s 27 of the local Act is not limited by the 
rules found in ss. 584, 585 and 586 of the Code of Civil Procedure , and it may 
be contended that the Legislature did not mean that the judicial discretion 
conferred should [ 948 ] be limited by specified periods of time, as such 
limitations might be inconsistent with the doing of the justice for which this 
jurisdiction is created.” 

“ The differences to which I have referred are the basis of Mr. Gillbanks' 
argument that the second appeal under s. 27 of the local Act is not an appeal 
under the Code of Civil Procedure, but a proceeding which ss 3 and 4 of that 
Code leave to the rules of the local Act.” 

“ I can find no other limitation applicable except that of the period of 
90 days under the Limitation Act , and if it be held that this period fs not 
applicable, there will be no express period of limitation, but the Court will 
have to consider the delay in making second appeal, and the consequeneos 
of such delay, only as it consideis other circumstances alleged to guide its 
discretion.” 

“ I incline to this opinion , but as I entertain doubts, and as the practice 
of applying the period of 90 days has existed for some years, I determine to 
refer the questions of limitation of second appeals under s 27 of the Burmah 
Courts’ Act to the High Court ” 

No one appeared on the reference 

The Opinion of the Court (Garth, C. J., and Bp:verley, J ) was given by 

Oarthf C. J. — This is a reference from the Judicial Commissioner of British 
Burmah under p. 31 of the Burmah Courts’ Act XVII of 1875. 

The question referred for the decision of this Court appears to be this : 
Whether a second appeal under s. 27 of the Burmah Courts’ Act is subject to 
the limitation of time prescribed for appeals to the High Court under the 
Indian Limitation Act , or, in fact, to any limitation whatever? 

The Judicial Commissioner states that it has been the pra^ctice of this 
Court, when sitting with the powers of a High Court, to apply to appeals 
made under the above section, the term of limitation of 90 days prescribed by 
art. 156 of the second schedule of the Indian Limitation Act, for appeals 
made to a High Court under the Code of Civil Procedure.’ The question has 
been raised, however, whether the Limitation Act applies to a second appeal 
under s. 27 of the Burmah Courts’ Act. 

[ 949 ] The rules as to second appeals under the Burmah Courts’ Act are 
contained in ss. 27 — 29 of that Act. 


655 



hLJR. to Gal. 9S0 mahomkd Hussein v. inodeen [1884] 

In the first place, s. 27 deals with cases in which the Deptity Oommis- 
sionar or Commissioner on appeal has reversed or modified the decision of the 
Court of First Instance. In such cases the Judicial Commissioner m^y receive 
a second appeal if, on a perusal of the grounds of appeal and of copies of the 
judgments of the subordinate Courts, a further consideration of the case appears 
to him to be requisite for the ends of justice. 

The reception of the appeal is a matter for his discretion. 

Then the Act goes on to deal with cases in which the Appellate Court has 
confirmed the decision of the Court of First Instance. In these cases, if the 
question is one of fact only, the decision by s. 28 is final. If, on the other 
hand, the question was one of law, then by s. 29 the party aggrieved by 
such decision may either (1) apply to the Court to state a case for the 
opinion of the Judicial Commissioner, or (2) ask for leave to appeal to the 
Judicial Commissioner. 

In either of these cases the application (i) or the appeal (2) must be 
made within the period prescribed by law for petitions of appeal. 

Then s. 34 deals with cases where the first Appellate Court has refused 
to state a case, or to give leave to appeal under s. 29. 

And in those cases also the Judicial Commissioner may, if he pleases, call 
for the record of the case, and proceed to try it as if it had been preferred in 
due course under s 29. 

The general question, wliether the provisions of the Limitation Act were 
intended to apply to appeals as of right under the Burmah Courts' Act, is not 
now before us. It is possible that the Legislature intended to make them 
applicable, though whether it has done so is another matter. It seems to us, 
however, that there is a distinction between appeals, which may he prefenxd 
as a matter of right, and such appeals as are referred to in ss. 27 and 34, 
and that this distinction is of the utmost importance in the consideration of 
the question now referred to us. 

In cases of first appeal, and in cases under s. 29 when an application to 
state a case, or for leave to appeal, is made to the fiist Appellate Court, 
provision is made for a period of [930] limitation within which such appeal or 
application should be preferred. But in cases falling under s. 27 or s. 34, 
when the application is made direct to the Judicial Commissioner, and when 
the reception of the appeal is left to his discretion, there is no provision made 
in regard to limitation. We cannot but consider that distinction is intentional. 
We think it must have been intended, that while a period of limitation is 
prescribed for appeals which may be preferred as a matter of right and which 
the Appellate Court is hound to entertain, cases under s.^27 or s. 34 of the 
Act should be left to the unfettered discretion of the Judicial Commissioner. 
It is discretional with him to receive the appeal, and in the same way we 
think that the period within which he may receive it is also left to his 
discretion. • 

No doubt the Judicial Commissioner, in the exercise of this discretion, 
would do well to consider whether the application to him has been made 
within a reasonable time, and he would probably refuse to^ interfere, if the 
applicant bad been guilty of undue delay , but this is a matter for his disore- 
tion only, and no rule of limitation has been laid down which would prevent 
bis intertoence, if at any time he thought it right to rehear or reeonsider 
the case» 
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It ia possible, that any application made to .him to - rehear or reconsider 
the case, would be subject to the general rule of limitation contained in 
art. 178 of the liimitation Act, and that consequently it must be made within 
three years from the time when the right to apply accrued That , question 
however, does not arise in the present case. 

We think, therefore, that the view taken by the Judicial Oommissioner is 
correct. 


NOTES. 

[An appeal from the Court of the Recorder of Rangoon to the High Court at Caleutta 
should be made within the time prescribed by Art. 156 of the Limitation Act <1886) 13 Gal, 
221 .] 


[931] APPELLATE CIVIL. 

The 8th July, 1884. 

Present . 

Sir Richard Garth, Kt., Chief Justice, and Mr. Justice Beverlby. 

Eugene Pogose (a minor) by her next friend, P. N. Pogose Plaintiff 

versus 

The Delhi and London Banking Co , Ld Defendant.*' 

Ante-nuptial settlement — Wife^avvinor — Settlement made by guardian — 

Fraud of guardian 

Where a wife (a minor) sought to enforce an ante-nuptial settlement aa against the 
oreditors of her husband, the settlement having been made and negociated on her behalf by 
her father as her guardian , and the father, under such circumstances, had made a contract 
for her which was void as against third persons, on the ground of public policy, held, that 
such a contract could no more be enforced by the minor against tho‘'o third persons, than it 
could bo enforced by her, had she been an adult and made the contract herself. 

It is unnecessary, in order to avoid an ante-nuptial settlement as against a minor wife 
and her children, where the conduct of the father who brought about the marriage has been 
shown to be fraudulent, to show that the minor was a party to the fraud. 

On the 15th June 1877, the Delhi and London Bank obtained a decree 
against P. N. Pogose for a sum of Rs 11,076. 

On the 21st June 1877, P. N. Pogose entered into an agreement with the 
Manager of the Delhi and London Bank, whereby in consideration of the 
Bank's refraining from attaching the person of P N. Pogose, anid refraining 
f from immediately selling up any of his immoveable property which might be 
attached under the decide of the 15th June 1877, he agreed to pay to the Bank 
Rs. 2,000 quarterly until tihe whole of his debt, principal and interest, had 
been liquidated, and further agreed to assist the Bank, when called upon to do 
so, in obtaining an attachment over all his share and interest in certain 

*'ApMal from Original Decree No 149 of 1882, against a decree of Baboo Farbati 
Charan Hitter, Second Subordinate Judge of Myrnensingh, dated the 29th March 1882. 
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properties set out in a schedule referred to in this agreement, and to make no 
objection to any sale in execution of the decree, should he fail in the payment 
of the quarterly instalments. And in this agreement he expressly stated that 
his share and interest in the properties men-[9d2]tioned were free from 
all encumbrances, save as to a mortgage for Es. 4,000 to Messrs. Chauntrell, 
Knowles and Roberts, attorneys. 

On the 25th June 1877, P. N. Pogose wrote to the Manager of the 
Delhi and London Bank in reference to this agreement, stating that any 
attachment made would affect the salami to a considerable extent and cause 
the ryots to refuse to pay their rents, and he, reiterating his promise to pay 
the instalments regularly, begged that no attachment should be made. 

On the 26th August 1877, P. N Pogose again wrote to the Manager of 
the Bank, stating that he found it difficult to collect the money for the first 
instalment until January 1878, and asking for forbearance. 

On the 7th September 1877, 3rd October 1877, 2nd February 1878 and 
26th February 1878, P N Pogose paid certain sums to the Bank, which, in 
all, amounted to Es. 4,000. 

On failure to pay any further instalment, the Bank applied for execution 
and attached through the My mensingh Court so much of the properties as were 
in the Mymensingh district, and which were set out in the schedule to the 
agreement above mentioned. 

P. N. Pogose, on the 24th June 18S0, on these properties being attached, 
put in a claim, stating that he had, on ihe 5tli November 1877, the day previ- 
ous to his marriage with Miss Manook who was a minor, executed an ante- 
nuptial settlement, settling the properties, which had been attached and other 
properties, on the lady for her life, and after her decease on her children by 
him, the deed containing a clause to the effect that the intended wife should 
support P. N Pogose for his life, and concluding with these words “ and that 
henceforth all my rights to the same shall cease to exist ” The petition on 
which the claim was founded then stated that P. N. Pogose, on the 6th 
November 1877, had been married to Miss Manook, who was then an infant, 
and that he had, on the 3rd June, taken out a certificate, under Act XL of 1858, 
to manage these properties on behalf of his wife. This claim was, however, 
dismissed by Mr. Kirkwood, on the 30th December 1880, who held that the 
gift under the settlement was “ no more than a mere ostensible transfer, carry- 
ing with it no change of ownership, and that the alienation was void as against 
the Bank.*’ It appeared that in 1877, one C. N. Stephen had previously 
[953] attached these very properties in execution of three decrees m his 
favour, but P. N. Pogose had put in a claim and had succeeded in getting the 
properties released from attachment. * 

On this claim being dismissed, by the order, dated the 30th December 
1880, Mrs. Pogose, by her next friend and guardian P. N. Pogose, filed a suit 
against the* Bank, praying (1) that her title to the properties included in the 
settlement might be declared, and (2) that the properties might be released 
from attachment, and an injunction granted restraining the Bank from putting 
up to sale the propertied included in the settlement. 

The Bank contended that the settlement set up by the plaintiff was 
executed with a view to defraud the creditors of P. N . Pogose, and that the 
judgment-debtor, his father-in-law Mr. Manook, and friends had coUusively 
got up the deed, with the object of protecting the properties of P. N. Pogose. 
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The evidence in the case given as to the value of the real property settled 
was of a very unsatisfactory character, and showed that there was some 
personal property also settled , that neither Mr. or Mrs. Manook (the plaintiff’s 
father and mother) were aware of the debt to the Bank at the time the settle- 
ment was made ; neither P. N. Pogose or his wife were examined by commis- 
sion, or otherwise, and it appeared from the heading of the plaint that at the 
time the suit was brought, P. N. Pogose was residing in England ; but there 
was nothing to show’^ where the plaintiff Mrs. Pogose was at the hearing of the 
suit. 


The Subordinate Judge found that execution of the settlement was proved, 
but that P. N. Pogose had made the settlement with a view to defraud his 
creditors ; that although there was no direct evidence to show that Mrs. 
Pogose was aware of the fraud committed by her husband, yet, that it was 
probable that Mrs. Pogose and her parents were aware of the insolvent state 
of P. N. Pogose when executing the settlement , and that, if they were not, 
they had ample means of informing themselves of this had tliey made any 
enquiries , that the fact that P. N. Pogose had conveyed the property charging 
it with his maintenance, tended to show that the settlement was made under 
the cloak of marriage with a view to defraud his creditors, he, therefore, held 
that the settlement was void as against the Bank. 

- [954] The plaintiff appealed to the High Court. 

Mr. Evans, Mr Gasper and Baboo Jogesh Chunder Boy for the Appellant. 

Mr. Evans . — In arguing this case, it must be remembered that arrange- 
ments for the marriage were entered into by the parents , that, as a general 
rule, an infant has no power to contract, the only exception being in that of 
marriage ; and this powerlessness to contract has been carried so far that fin 
attorney cannot even sue an infant for drawing up a marriage settlement, he 
can only claim for such work on the ground that a settlement is necessary for 
an infant, and that he is entitled to be re-imbursed Also when considering 
that a conveyance for the purpose of defrauding creditors is void as against 
them , the rule as regards adults is, that if the conveyance be for consideration, 
auch as marriage, it will be necessary, before setting it aside, to show that the 
woman was a party to the fraud, but in the case of a minor can the same rule 
be applied ? Up to the year 1810 no case has occurred in which an ante-nuptial 
settlement has been set aside in fraud of creditors , and the few later cases in 
which the contrary has been held, all hold that a settlement is bad only in the 
case where the woman is affected with notice of the fraud. There can in this 
case be no reason to suppose that P. N. Pogose informed the father, or mother, 
or the girl herself, that he had entered into an agreement with the Bank, and 
was about to make, a settlement to defraud the Bank , in fact the evidence of 
the father and mother is directly to the contrary. Nor, is there anything to 
show that any one connected with the girl had knowledge of the agreement 

with the Bank , there is no reason to suppose the minor had notice. 

• 

The deed of settlement is a gift of the properties to her and her heirs, and 
either gives an estate of inheritance to her, or an estate for life, with remainder 
to her children. It was drawn up in Bengalee, and* taking it as a Bengalee 
instrument, it would give an estate for life to her, and not an estate of 
inheritance ; and if she died in the lifetime of her husband without issue, there 
would be no taker, and there would therefore be a resulting trust to the donor 
The words “henceforth all my rights to [955] the same shall cease to exist” 
do not necessarily militate against this. 
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The following cases show howdifficultitis to set aside an ante-«iUptial 
set^^tement^ : — 

Oampion v. Cotton {IT’Ves., 263) decided in 1810 shows that the considera- 
tion ^ of marriage will support a settlement against creditors, and that neither 
the-' joint possession of moveables, nor the fact that the wife khew thfeit thh 
settlor was indebted at the time, will affect the settlement. 

Fraser v. Thomson (1 Giff., 49) in which Campion v. Cotton was followed, 

Colombtne v. Penhall (1 Sm. ^ G., 228) was the case of a trader subject to 
the Bankruptcy Laws, and the settlor being subject to those laws, made it 
impossible to sustain the consideration of marriage. In our case Mr. Pogose 
is not a trader, and it is shown that he was not insolvent from the evidence of 
Mrs. Manook. 

Imex-parte Mayor (1 Mont., 294) the wife was aware of her husband being 
an insolvent, and even there the settlement was held good. 

Bulwer v. Hunter (L. K., 8 Eq., 46) in which all the above cases are recog- 
nised,' was held to come within Colombine v. Penhall, Vice-Chancellor Malins 
held," that a marriage got up for the purpose of defrauding a man’s creditors, 
where the intended wife is a party to the fraud, cannot be supported. It has 
not been shown that Mrs. Pogose was a party to the fraud. As regards the 
question of notice it generally arises with regard to a particular right, which 
18 not strictly an equity, which some third person has, and in this case it 
would only apply to the actual right which, as against Mr. Pogose, the Bank 
had, to insist on the help of Pogose in realizing its debt The question of 
notice does not, however, arise, as it has not been shown that Mrs. Pogose 
knew of this agreement. Actual knowledge of general indebtedness, without 
speeihc knowledge of the agreement, would not effect the conscience of the 
infant so as to annul the settlement There must be either actual or constructive 
notice, and no person can say that the infant could be put [ 056 ] upon enquiry ; 
as to the existence of such an agreement, s. 229 ' of the Contract Act clearly 
shows that an infant cannot have an agent, and she could not be said to have 
been effected by the knowledge of her attorney, if any such knowledge had 
been proved. Constructive notice cannot be applied except as to a particular 
right which is being infringed. There is no case under which an infant is 
liable for any fraud, but his own fraud, and it cannot be held that the fraud of 
the infant’s guardian, had such fraud been pioved, could effect the infant. 

In Turynes case (Sm. L. C., 1) the question of setting aside documents for 
fraud is fully gone into. The law with regard to the Statute of Elizabeth 
is summed up in Stnrei/s Eq, Jurtsjnrudence, s. 372a, and from it, it will be seen 
that there are no more modern cases which go further than those 1 have cited. 
See also Seton on Decrees, p, 1372 last edition. 

The fact that P. N. Pogose having only this debt to the Bank deprived 
himself of his property for all time, clearly points that the object of the con- 
veyance under the settlement was not to defraud his creditors, but was to obtain 
thofgirl in marriage. 

Mr. Allen (with hina Baboo Girtsh Chunder Chowdhry) for the Eespondent. 
— P. N. Pogose is the person really seeking the aid of the Court, not his wife. 

229 . — Any notice given to or information obtained by the agent, provided it begiv^ 
or obtained in the course of the business transacted by him 
Ckyiuiequenees of notiiee for the principal, shall, as between the principal and third parties, 
have the same legal consequence as if it had been given to or 
obtained by the pnncipal.] 
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Tbe principles of the Statute of Elizabeth have been held to apply to this 
country. See Abdul Hye v. Mtr Mohammed Mozaffar Hossem (I. L. E., 10 Cal., 
616 j L. R, 11 1. A., 10). 

The rule*to be applied in this case is the rule of justice, equity and good 
conscience. The cases cited by Mr. Evans do not apply to India ; the status of 
married persons in England and India differs greatly , in England all the wife’s 
choses in action vest in the husband on marriage , here it is not so, at all 
events since 1865. It lay upon the other side to show that the settlement was 
a bond fide document and was not a scheme to defraud creditors. Vane v. 
Vane (L. R., 8 Ch. App., 383) clearly decides that notice to an agent is notice 
to the principal. 

[»57] I submit that anything that would put the husband on enquiry, 
would bind the wife. 

The principle under which such a claim as the present is made out, is the 
principle of being a bond fide purchaser for value without notice, and this 
principle has been set up by parties claiming under a settlement made previous 
to, and in consideration of, marriage. See Hardey v Green (12 Beav., 182) 
and Vane v. Vane (L. R , 8 Ch Apii., 383) The position of this case is 
the reverse , the suit was one really to establish a document, for the properties 
were under attachment The plaintiff was bound in the Court below to 
establish the bond fid es of the document, we put it m issue, they omitted to 
do this, and did not examine either Mr or Mrs Pogoso, which they might 
have done on commission. 

Mr Evans, in reply — The decision of the lower Court is valueless as a 
decision on facts, owing to error of law. The lower Court thought, that if a 
wife knew of the insolvent condition of the intended husband, that would be 
fraud against creditors and would invalidate the settlement But the only 
thing here constituting fraud would be if she knew of his agreement with the 
Bank. There is absolutely no evidence of this , there is the sworn testimony 
of the father and mother to the contrary unrebutted There is no evidence on 
the other side, and there is no precedent for setting aside an ante-nuptial 
settlement upon mere suspicion in the teeth of sworn testimony all one way. 
Proposals for marriage had been made by Mr Pogose some time before. But this 
18 no reason to boheye that they had been accepted by the father and mother, 
until Mr. Pogose offered to settle his property, nor is there any ground in 
the evidence for saying that the proposals would have been accepted had not 
the settlement been made. It is impossible to find that the agreement with 
the Bank was known to the minor, and there is good ground for concluding 
it was unknovm to the parents, as besides their sworn testimony there 
is the improbability that the suitor for the daughter's hand would inform the 
patents of a fact, which might probably lead to the rejection of the proposal. 
There is nothing strange in the management of a wife’s property by the 
husband. 

[958] Judgment of the Court was delivered by 

Garths C. J. — This suit was brought by Mrs. Eugene Pogose, the wife of 
Mr. Peter Nicholas Pogose, to establish her title to certain property m the 
district of Mymensingh, which had been attached by the respondents, the Delhi 
Bank, in exeoution of a decree against the plaintiff’s husband. 

The plaintiff made a claim to this property in the execution proceedings ; 
but that claim, having been rejected by the Court, she has brought this suit to 
obtain a declaration of her rights. • 


661 



1X.R. 10 Cal. 959 


KUGENE POGOSE V. 


Her case is, fchat this property (together with four other properties in the 
district of Backergunge) was settled upon her and her children by a marriage 
settlement, dated the 6th November 1877, corresponding with the 2lBt Kartik 
1284 ; the marriage having been solemnized on the following day^ 

The execution of this deed by the plaintiff's husband on the date in 
question is not denied , but the defendant’s case is, that, having regard to the 
circumstances under which it was executed, the settlement was void as 
against them, having been made for the express purpose of defrauding 
Mr. Pogose's creditors. 

The facts are these • — 

On the I5th of June 1877 the Delhi and London Bank, who had lent 
money to Mr. Pogose, obtained a decree against him for the sum of 
Ks. 11,076-10-8 and costs Rs. 1,026-5-6 ; total Rs. 12,103. 


They were about to take steps to enforce this decree by attachment of 
Mr. Pogose’s property ; but he begged them not to do so, upon the ground, 
that ho was collecting salami from the tenants, and that any attachment upon 
either his person or property would be sure to reduce his salami very seriously. 

This led to communications between the solicitors on both sides, and on 
the 2lBt of June Mr. Pogose signed an agreement, by which, in consideration 
of the Bank’s refraining from the immediate attachment of his person or 
property as threatened, he stipulated to pay them a sum of Rs. 2,000 quarterly, 
and in default, to assist the Bank in attaching his properties, a schedule of 
which was annexed to the agreement. This schedule was supplied by Mr. 
Pogose’s solicitors, who, it was expressly stated, had a mortgage upon the 
property for Rs. 4,000, 


[959] In pursuance of this agreement Mr. 
On 7th September 1877 
„ 3rd October „ 

„ 22nd February 1878 
,, 25th February 1878 


Pogose paid the Bank — 
... Rs. 1,000 
. . Rs. 1,000 
. . Rs. 1,510 
.. Rs. 490 


Total ... Rs. 4,000 


Meanwhile, as we have seen, Mr. Pogose was married to the plaintiff on 
the 6th of November 1877 ; and immediately after the last of the above 
payments, he and the plaintiff went off’ to England , and no further payments 
have since been made. 

The Bank having waited some time, took out execution of their decree in 
the early jjart of 1880, and this Mymensingh property was attached. The 
claim was made on the part of Mrs. Eugene Pogose on the 24th June 1880 , 
but the Court found that the settlement was invalid against creditors on the 
ground of fraud. The Judge, certainly, on that occasion does not seem to have 
quite understood the law upon the subject, or to have recognized the difference 
between an ante-nuptial and a post-nuptial settlement ; but upon the facts he 
was clearly t)f opinion that the settlement was a gross fraud. 

The Subordinate Judge in the present case has, in our opinion, taken a 
more correct view of thq law , and he also has come to the conclusion, that the 
settlement is void as against the defendants, on the ground of fraud. 

He says : ** At the time when Mr. Pogose was hopelessly in debt, he con- 
tracted a marriage, in consideration of which he settled whatever property he had 
upon bis Wife and children, subject to his maintenance, and a debt which had 
previouisly been ohStrged on the property^ in dispute. The oircumstanoea 
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under which the deed was executed, as well as the nature of the transaction, 
tend to show that the conveyance was made with a view to screen the 
property from the creditors ” 

And agjrin : There is no direct evidence to show that plaintiff was 
aware of the fraud committed by Mr. Pogose, and it is difficult to have any 
direct evidence on the point. Before the marriage between plaintiff and 
Mr. Pogose, they had been related to each other, and it is probable that 
plaintiff and her [960] parents were aware of the insolvent state of Mr. Pogose, 
when the conveyance was executed, or at least they would be informed of it, if 
they had taken the trouble of making anv enquiry about it , and it can by no 
means be said that they acted hona fide m the case The fact that Mr. Pogose 
conveyed all his property cliarging it with his maintenance and the payment 
of the mortgage debt only, in consideration of his marriage with plaintiff, who 
did not in return advance any sum to, or place any property at the disposal of, 
Mr. Pogose, clearly tends to show that the settlement was made under the 
cloak of marriage with a view to defraud creditors If such a settlement were 
given effect to, a premium would be held out to fraud, and a Court of Equity, 
which 18 jealous in protecting the interests of creditors, ought to set aside the 
transaction as void against creditors ” 

Against this judgment the plaintiff has appealed , and her case has been 
very ably argued before us by Mr. Evans He contends that before an ante- 
nuptial settlement can be set aside, it must he proved — that the husband 
was insolvent, or, at any rate, hopelessly indebted at the time of the marriage , 
2nd, that the marriage itself was a fraudulent contrivance for defrauding the 
husband^s creditors , and, Srd, that the wife not onlv knew of her husband’s 
indebtedness, but was herself privy to the fraud. 

And he has further urged upon us, that the knowledge of a minor wife’s 
parents or guardians cannot, for this purpose, be taken to be her own know- 
ledge, and that, in order to avoid the deed, actual notice of the fraud must be 
brought home to the plaintiff herself, inasmuch as having been a minor at the 
time of the marriage, she was entitled’to the special protection of the law 

In support of these propositions lie has referred to several authorities, and 
amongst them the following which, in our opinion, having regard to what we 
find to be the facts of the case, do not avail his client Campion v. Cotton 
fl7 Ves., 263), Fraser v. Thomson (1 Giff., 49), Colomhine v. Penhall (l Sm. & 
G., 228), Ex-parte Mayor (1 Mont., 292), Bulwer v. Hunter (L. R , 8 Eq,, 46), 
Kevan v. Crawford (L. R., 6 Ch D , 29). 

C961] It is true that in Colomhine v. Penhall (1 Sm. & G , 228) and 
Bulwer v. Hunter (L. R., 8 Eq., 46) the settlements were held to be void upon 
the ground that the marriage itself, as well as the settlements, was part of the 
scheme for defrauding the creditors. But we do not understand that in either 
of those cases the Court intended to say that, unless the marriage itself was 
part of the fraud, the settlement could not be avoided. 

If any such opinion had been expressed by the Court in either of those 
cases, it would certainly have been unnecessary for the purposes of the deci- 
sion , because in both, there had been previous cohabitation between the 
husband and wife, and it was found as a fact that the marriage itself was a 
part of the scheme to defraud. This, of course, made the argument so much 
stronger against the validity of the settlements. 

But it does not follow from these oases that where the marriage itself has 
been arranged in good faith, the settlement, if it is found to liave been made 
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tfor the purpose of defeaMng creditors, cannot be avoided. If that were so, it 
would be making marriage settlements the one single exception to the law 
laid down by the Statutes of Elizabeth. 

Take a case, for instance, of this kind. Suppose that a marriage has been 
agreed upon in good faith, at a time when the intended husband was perfectly 
solvent , and that a settlement of a part of his property has been arranged 
npon the usual terms. Suppose, also, that before the marriage takes place, a 
change comes over the husband's fortunes. He has executions out against 
him, and becomes nearly, if not wholly, insolvent ; whereupon the scheme of 
the proposed settlement is changed, and the whole of the husband’s property 
is settled upon the wife, with her knowledge and connivance, for the express 
purpose of defrauding the husband’s creditors. 

Can it be that such a settlement would be valid as against the creditors? 
If it were so, there would certainly be one law applicable to marriage settle- 
ments, and another applicable to all other conveyances. 

Of course, for the purpose of avoiding ante-nuptial settlements, it must be 
shewn that the wife was actually or constructively [962] a party to the 
fraud. If she were not so, she would be a bond fide purchaser without notice 
In the case of Kevan v. Crawford (L. E , 6 Ch. D , 29), the wife was found 
entirely ignorant of the fraud, upon which the settlement was based , and in 
Campion v Cotton it was found that no fraud was established. 

Every case, as it seems to us, must depend upon its own circumstances , 
and we certainly find no warrant in the authorities for excluding contracts made 
in consideration of marriage from the law which governs all other contracts. 

It has been said that the Statute of Elizabeth (29 Elizabeth, c. 6) is not in 
force in the Indian Mofussil, and in strictness perhaps that may be true. But that 
statute, in the opinion of Lord MANSFIELD, was only declaratory of the common 
law. The principles of it are undoubtedly those of equity m,nd good conscience, 
and their Lordships of the Privy Council have expressly sanctioned the adop- 
tion in the Mofussil of these principles {See the late case of Abdul Hye v. Mir 
Mohammed Mozaffar Hossein (I. L E., 10 Gal , 616, L E., 11 I. A., 10) in 
which, speaking of the Statute of Elizabeth, their Lordships say . — “ There 
seems to be no doubt that its principles and the principles of the common law 
for avoiding fraudulent conveyances have been given effect to by the High 
Courts of India, and have properly guided their decisions in administering law 
according to equity and good conscience ” 

We have, therefore, to consider in this case, whether, having regard to the 
circumstances under which the settlement was made, it operates to protect the 
property in question against the defendant’s execution. 

Mr. Peter Nicholas Pogose, against whom the decree has been obtained, 
was the son of Mr. Nicholas Petroos Pogose, who is now dead. The latter 
was once a gentleman of very large property , but he became hopelessly and 
notoriously insolvent, and his property was assigned to trustees for the 
benefit, of his creditors. 

The first witness for the plaintiff, who has been in the service of ^ the 
'Pogose family as rnohurir since the year 1841, described the property bf 
Mr. Pogose’s .father as worth seven or eight lacs of rupees, whilst his debts 
were upwards of twelve lacs. 

[ 868 ] The plaintiff was a second cousin of her husband, and the daught^ 
of^Mr. and Mrs. Carlo Johannes Manook, who have given their evidence in 
thta ciu 9 e'Utider a commission. 
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It is especially worthy of note, that neither the plaintiff nor her husband 
hav6 boon examined as witnesses , although, so far as we can see, there would 
have been no difficulty in obtaining their evidence on commission. 

The plaintiff at the time of the marriage was sixteen years of age , and we 
are told by her parents that the proposals for the marriage took place in 1876, 
about a year before the marriage. No arrangement at that time was made or 
suggested about any settlement. 

The defendants' decree, as we have seen, was passed in June 1877, The 
agreement by Mr. Pogose with the Bank was on the 21st of June , and almost 
immediately after this agreement, about four months before the marriage, we 
find this settlement arranged for the first time. 

It is obviously a settlement of a very unusual character , and although we 
cannot doubt that some professional gentleman was employed in the matter, 
no such person is called as a witness, nor is any explanation given of the 
unusual character of the document. It professes to denude Mr. Pogose of the 
whole of his property of every description. This is proved by the plaintiff’s 
own witnesses He had a one-seventh share of his mother’s property, which 
consisted of an 8-anna share in an estate in Mymensingh (the property in 
question), and in four other smaller properties in Backergunge. The whole of 
this one- seventh share was settled. 

There was no honest reason, so far as we can see, why Mr. Pogose should 
have so completely denuded lumself , and it does not appear that Mrs. Pogose 
brought anything whatever into settlement. 

The instrument upon the face of it, is called a deed of gift. It recites a 
promise by Mr. Pogose that, in consideration of the intended marriage, be 
should convoy to his wife all “ his rights and interests m the property, to the 
intent that she should become the owner and enjoy the profits thereof ; 'that 
she (the wife) shcfuld support him (the husband) for life ; that [964] she should 
not alienate the properties , and that on her death the children of the marriage 
should have a right of disposing of the property by gift or sale, and that from 
henceforth (that is to say, from the time of the execution of the deed) all his 
(the husband’s) rights in the property should cease to exist.” The deed then 
goes on to convey the property to the wife to and for the above intents and 
purposes. 

Mr. Evans has contended that, notwithstanding the words “ henceforth 
all my rights in the same shall cease to exist,” there was an ultimate rever- 
sionary interest left in Mr. Pogose , but whether this was so or not, it is clear 
that the practical effect of the deed was to deprive IMr. Pogose of all interest 
in the property, which might in any way be available for his creditors ; at the 
Bame time he secured by way of trust a maintenance for himself for life. 

We entirely agree with the Courts below that the manifest object of this 
transaction was to defraud Mr. Pogose’s creditors , and it only remains now 
to consider — 

— What was the state of Mr. Pogose’s affairs at the time he made this 
settlement ; and 

2nd — How far Mrs. Pogose was party or privy tg the fraud. 

At the time of his marriage Mr. Pogose still owed the Bank upwards of 
Es. 10,000, he owed his solicitors Es. 4,000 , and there is evidence of three 
other Small Cause Court decrees being out against him, which were taken at the 
hearing before us to amount to Es. 3,000. He, therefore, owed at least 
Es. 17,000 ; and it is possible, of course, that his debts may have been very 
much larger. 
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Then, what was the value of the property settled ? His father had died 
hopelessly insolvent ; and we have seen that all that Mr. Pogose had, was a 
seventh share in the properties mentioned in the deed of gift, which had oome 
to him under his mother’s marriage settlement. 

It appears from the description of these properties in the schedule to the 
deed of gift, that Mr. Pogose’s interest in the Mymenstngh property, the pro- 
perty in question, was one-seventh of an 8-anna share of the whole zamindary, 
and the value of this seems to [965] have been about double the value of her 
interest in the other properties, which are situated in Baokergunge. 

The Budder jumma payable for the Mymejisingh property is Rs. 10,525. The 
sudder jumma payable for the four Backergunge properties is about Rs. 5,239 . 
So we may take it roughly that the value of Mr Pogose’s interest in the 
Mymensingh property was about double the value of his interest in the other 
properties. Then as to the value of these properties, wo liave no reliable 
information in the evidence itself. The first witness says nothing upon the 
subject. He appears to be under the impression that Mr. Pogose got one- 
seventh of his father’s estate, but this is a mistake. He got nothing from his 
father ; and the property in question came to him under his mother’s settlement. 

The second witness is Umakant Chakravarti. He speaks of the plaintiff’s 
interest in the property in suit being worth Rs. 60,000 or Rs. 70,000 ; but he is 
evidently speaking at random ; because at this rate he estimates it at about three 
or four times the value, which has been put upon it by the plaintiff herself. 

Mr. Manook also puts the property at Rs. 40,000 or Rs. 50,000 : and 
the rental of it at Rs. 200 a month , but he also speaks with considerable hesi- 
tation, merely from what Mr Pogose told him, and not upon his own ]j:now- 
ledge ; and considering how deeply interested he and his wife are in the 
success of the suit, we certainly are not disposed to place much reliance upon 
their evidence. t 

Fortunately, however, we have, from the proceedings before us, and from 
the statements and conduct of the plaintiff and her husband, the means of 
forming a pretty correct estimate of the value of the property in question. 

In the execution proceedings in the former suit, when the question now 
before us was first raised, the value of that property was found to be Rs. 12,000. 

Again, in the present suit, this property has been valued (not for stamp fee, 
but for purposes of jurisdiction) at Rs. 12,000, and we find that in 1878, when 
Mr. Pogose took out a certificate of guardianship to his wife’s property under 
Act XL of 1858, the stamp on the certificate was Rs. 65 only, which repre- 
sented Rs. 12,000 as the value of the entire property 

[966] Rs. 12,000 therefore is probably more than the property now in 
suit is really worth , but assuming this to be its value, and assuming also, for 
the reason already given, that the Mymensingh estate is worth twice as much 
as the Backergunge estates, the value of the whole property settled would not 
exceed Rs. 18,000 at the most. 

Then have seen, that Mr. Pogose’s debts amounted at least to 
Rs.17,000 at the date of his marriage, so that he was at that time almost, if not 
wholly, insolvent. 

It now only remains to be seen, how far the plaintiff herself, or those who 
acted for her in making the settlement, were party or privy to the fraud. 

The whole history of the transaction from first to last tends to satisfy us, 
that all the parties to the transaction were cognizant of Mr. Pogose’s diffi- 
culties, and that the alleged settlement was only a device for the purpose of 
defeating his creditors, and retaining the settled property in his own possession. 
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In the first place, as we have already pointed out, there was nothing said 
about a settlement when the marriage was first arranged. It was negotiated in 
the year 1876 ; but it was not until the Bank had obtained their decree against 
Mr. Pogose, and he had been threatened with an attachment, and had entered 
into the agreement of the 21st of June, that the settlement in question was 
thought of. 

Then it must be borne in mind, that the Manooks wore nearly related to the 
Pogose family. They must have known perfectly well, what was notorious 
throughout the country at that time, that Mr. Pogose’s father, who was once 
a man of fortune, had become hopelessly insolvent. Mr. Manook could hardly, 
under such circumstances, have allowed his daughter to marry Mr. Pogose 
without ascertaining his pecuniary position. And considering that Mr. Pogose's 
Babus were perfectly aware of his indebtedness, it seems impossible to suppose 
that Mr. Manook should not have known it. 

Then the extraordinary character of the settlement itself appears to us a 
clear indication of fraud Why should Mr Pogose have conveyed the whole 
of his property to his wife, subject only to a trust for Jiis own maintenance ? It 
could hardly [967] have been for any other purpose than to protect it from 
his creditors. 

Then his dealings with the property after the marriage took place show, 
that notwithstanding the settlement, he still retained the dominion over it, and 
disposed of the proceeds of it as the real owner. 

He had undertaken in September 1877 to pay the Bank Rs. 2,000 every 
quarter ; and this money, it appears from his letters, he hoped to obtain from 
the tenants of the property by way of salarn^i soon after the beginning of the 
year 1878. 

In his letter to the Bank of the 26th of August 1877 he says that hc^dtd 
not expect to get this money until the end of January 1878 , and, as a matter 
of fact, he had not, so far as we can judge, collected the second Rs. 2,000 till 
after the month of Tanuary , because the payments which he made to the 
Bank were Rs. 1,510 on the 22nd of February, and Rs 490 on the 25th of 
February. 

But if the settlement of November was a bond fide deed, those sums, 
which he paid to the Bank, belonged not to him, but to Mrs. Pogose Mr. 
Pogose had no right after the settlement was made to appropriate a single pice 
of the proceeds' of the settled property to the payment of his own debts. 

We cannot suppose that either Mrs Pogose or her parents were ignorant 
of these payments , and yet Mr. Pogose makes them out of the property which 
had been professedly settled upon his wife without the slightest objection. 

And so far as appears, he has ever since managed the property and been 
in receipt of the rents and profits of it, through his brother, Mr Carr Pogose. 
It is true that in June 1878 he obtained a certificate as the guardian of his 
wife’s estates ; but this he would naturally do for the purpose of ^keeping up 
appearances , and no steps have evei been taken, so far as we can ascertain, 
to register Mrs. Pogose as the owner. 

So soon as Mr. Pogose had put it out of tlie po^^^er of the Bank to arrest 
him, by paying them the Rs. 2,000 in February 1878, he at once went off to 
England with Mrs, Pogose, and, so far as appears, he has been there ever 
since. 

[968] The first witness tells us that the plaintiff herself, after residing in 
England for a year or so, returned to Dacca, and it appears from the plaint 
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that at the commencement of this suit she had again gone back to ISngland, 
but we have no evidence, nor any reason to suppose, that Mr. Pogose has ever 
returned to this country ; and certain it is that neither he nor his wife have 
ventured to give any evidence in this cause, or have attempted to explain what 
appears to us to be so palpably a fraud. 

This is just one of those cases, in which it was the duty of the plaintiff to 
give the Court all the information in her power. It is obvious that to her and her 
husband it is a matter of the most vital importance to establish the validity of 
this deed. The facts, of which the Court has a right to be informed, are facts 
essentially within their knowledge, and that of their legal adviser, whoever he 
was, and yet neither they, nor their legal adviser, have been examined as 
witnesses. What inference, except one adverse to the plaintiff, can we draw 
from this circumstance ? 

It has been contended by Mr. Evans that, in order to avoid the settle- 
ment against Mrs. Pogose and her children, it was necessary to show that she 
herself was a party to the fraud ; and that, however fraudulent the conduct of 
her father may have been, that would not avoid the settlement as against her. 
But no authority has been* adduced in favour of this contention ; and, so far as 
it is necessary for us to decide the point, we consider that it is not warranted 
by law. 

If a guardian, whilst acting for a minor, is guilty of a fraud or illegality 
in contracts which he makes on the minor’s behalf, the minor can no more 
enforce such contracts, than the guardian could, if he were acting on his own 
behalf. 

If a guardian, for instance, in making a lease of the minor’s property, 
were guilty of such fraud as against the proposed lessee, as would justify the 
lessee in repudiating the lease, the minor could no more enforce the lease as 
against the lessee, than the guardian could, if he were acting for himself. This ^ 
proposition was in fact admitted in the course of the argument. 

Then, what is the state of things here ^ Mrs Pogose is attempting, as 
against the creditors of her husband, to enforce a marriage settlement, which 
has been negotiated and made on her behalf [9693 by her father as guardian. 

If her father, under these circumstances, makes a contract for her, which is con- 
trary to law, or void against third persons, on the ground of public policy, we 
consider that she can no more enforce such a contract against those third 
persons, than if she, being an adult, had made the contract for herself. 

It may be true that no suit can be brought against a minor for any fraud or 
misrepresentation of whioji his guardian has been guilty, but that is a different 
matter. A minor may not be answerable on the one hand for the fraud of his 
guardian, but on the other hand, he cannot take advantage of it. 

In this case we are satisfied, upon the question of fact, that both the lower 
Courts have arrived at a just conclusion. We have no doubt whatever that the 
settlement in question was a mere device, for the purpose of defrauding 
Mr. Pogose’s creditors. We believe that it has never been acted upon bond fide, 
and was never intended to be acted upon, except so far as was necessary for 
that purpose. We believe, moreover, that Mrs. Pogose herself was fully 
aware of tbe object of the deed, and that Mr, Manook, the father, was both 
party and privy to it. , 


Under these circumstances, Ave consider that it would be contrary to equity 
and good conscience, and a very pernicious example, to allow such a device to . 
previdl against the claims of creditors. 

We all know that in this country, more especially amongst certain classes % 
of tha community, a marriage is easily contracted, and almost as easily dissolved* 
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We know also fche vast variety of devices which are constantly resorted to for 
the purpose of defeating the claims of creditors. And if it were generally 
understood ^ that the simple expedient of a marriage, coupled with a settlement 
upon the wife of all her husband's property, subject only to a general trust for 
his maintenance, would have the effect of securing to an insolvent man the full 
enjoyment of his property, and of effectually setting his creditors at defiance, 
we fear that such marriages and settlements would be of veiy frequent 
occurrence. 

The appeal is dismissed with costs. 

Appeal dismissed. 


NOTES. 

tSimilarly, a ward will not be bound by the fraud of the guardian, 15 Cal 8 , 18 Bom. 
631 ; 28 All. 44.] 


[970] APPELLATE CKIMINAL. 

The 2Gth June^ 1884. 

Present : 

Mr. Justice Prinsep and Mr. Justice Macpherson. 

Queen-Empress 

versus 

Bepin Biswas and others. 

Trial by Jury — Jurisdiction of Judge — Evidence of approver — 
Corroboration — Confession of one of several prisoners. 

It IS open to a Judge in charging the jury to express his opinion as to the effect of a 
certain portion of the evidence ; but he bhould always be careful to add that it is for the jury 
to form their own opinion. 

Exact corrospondenoe in details of several statements made by an approver in the course 
of a trial is not corroborative evidence such as is ordinaiily required to make it safe to convict 
a particular pnsoner. 

Confessions of prisoners are not, as against their fellow prisoners who were not present 
when the confessions were made, such corroborative evidence of the statement of an approver 
as would justify the conviction of the other prisoners thereon. 

Confessions of two of several accused persons made in the absence of the others are of no 
weight as against the latter. 

Such confessions, as well as the statements of approvers, are always regarded 'as tainted ; 
because, from the position occupied by the persons making them, they are not entitled to the 
same weight as the evidence of ordinary witnesses. 

An accused person is not bound to account for his movements at or about the time an 
offence was committed, unless there has been given legal evidence sufficient primd facie to 
^iinvict him of the offence. 
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In this case eleven persons, namely, Bepin Biswas, Kunju Mundle, Dukee 
Ghose, Bidesi Ghose, Dukee Dye, Nadi Ghose, Tincouri, Earn Mundle, Sham 
Ghose, Gopi Ghose and Sanyasi Ghose, were tried for dacoity before a Sessions 
Judge and a jury. One of the persons originally accused before the Magistrate 
tnarned approver, and two of the above-named persons, namely, Bepin Biswas 
and Kunju Mundle, made confessions before the Magistrate which they 
afterwards retracted and denied. The verdict of the jury is as follows : — 

[971] ‘ ‘ We are unanimously of opinion that Bepin Biswas, Kunju 
Mundle, Dukee Ghose and Nadi Ghose ai e guilty of dacoity under s. 395 of 
the Indian Penal Code. We would acquit the others, namely, Tincouri, Earn 
Mundle, Sham Ghose, Gopi Ghose and Sanyasi Ghose. We find that Bepin 
and Kunju did voluntarily make the confessions imputed to them.'" 

The prisoners appealed to the High Court 

The Judgment of the High Court (Prinsep and MacpheRSON, JJ.) was 
as follows 

The six appellants have been convicted of dacoity in a trial held by jury. 
The evidence against them consisted of the evidence of an approver and of 
certain witnesses who said that they recognized the appellants at the dacoity. 
It is also in evidence that some “ mals, ” part of the stolen property, were 
found in the house of Dukee Dye, one of the appellants , and two others, Bepin 
and Kunju, made confessions before the Magistrate which they have since 
retracted and denied. In laying before the jury the evidence of the witnesses 
who speak to having recognized the prisoners, the Judge has very properly 
pointed out that when the offence was reported to the Police, no one was 
mentioned as having committed the dacoity, which would be extremely un- 
likely if any of the villagers had recognized any of the dacoits. He has also 
mentioned the fact that these witnesses admit that they had previously no 
Acquaintance with those they profess to have recognized in the confusion df 
the dacoity, and that the night was dark. The Judge has summed up this 
evidence in the following words : — 

“ To such identification as this I am unable to attach any weight. It 
may possibly be explained to some extent by a theory that those witnesses 
that night saw these persons, carried away a general impression of their ap- 
pearance, without being certain as to who they were, found on the arrest of the 
prisoners that they resembled those impressions, and they were in reality men 
they had known before. 

“ At the same time, it appears to me highly probable that the pursuers 
did get hold of some idea of the men they were pursuing, [972] and that, it is 
in no way improbable that the identifications, at least as regards the men not 
known to them b\ name before, were made to the best of their ability, and with 
every wish to be accurate.’* 

This was not a correct way of placing the evidence before the jury for 
their consideration. It was certainly open to the Judge to express his own 
opinion regarding it, and he did do so when he stated that he was “ unable to 
attach any weight to it ” He should, however, have been careful to add that 
it was for the lury to form their own opinion on this evidence. But hie sub- 
sequent remarks were, certainly, calculated to place this evidence before the 
jury in a manner vei^ prejudicial to the prisoners, inasmuch it would tend to 
make the jui y altogetlier lose sight of the much more important considerations 
already mentioned, vtz., that the night was dark, and that none of the daco^te 
were named in the earlv stage of the Police investigation. , . 

But the Judge’s charge to the jury is oiien to much stronger objection 
other respects. The evidence of the witnesses who profess to have recogniz^ 
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the appellants is clearly not the principal evidence in the case, on which the 
Judge himself, and, as far as we can determine from the character of tlie charge 
to the jury, the jury must have relied, with the exception of that relating to 
the finding of the muls ’ in the house of Dukee Dye , that evidence consists 
of the evidence of an approver, and we have also the two statements or confes- 
sions made by Bepin and Kunju before the Magistrate. The Judge has thus 
directed the jury m this respect * " It is not illegal for you to convict on the 

unsupported testimony of an accomplice if you fully believe it.” 

But, ordinarily, before convicting on such testimony, you should see if 
that testimony has received strong corroboration In my opinion, it would 
not be safe to convict on the statement made m this Court by Heera Lall (the 
approver), unless that statement receives strong corroboration Now, it is a 
corroboration of Heera Lall’s statement made before you yesterday, that on 
two previous dates (the 5th and 2nd April) he made statements in full detail 
of the events of that night. These statements in all important particulars 
agree one with the other * the only [973] discrepancies are one or two very 
slight ones, as to the parts one or two of the accused played during the plunder- 
ing of the house, and this may well be, when one considers that the operators 
were not standing still, but in constant movement and activity It^is impor- 
tant, however, for you to notice that on each of these three occasions he 
gives the same version.” The Judge then proceeds to mention the points of 
correspondence, but we do not find that he drew attention to the discrepancies 
to which he has also generally alluded. 

The mere repetition of the same statement of facts without contradiction 
or material discrepancy is, no doubt, recognized by s 157 ‘ of the Evidence Act, 
a^ some corroboration of the truthfulness of that statement, but the Judge has^ 
lost sight of the fact that, from the position occupied by an approver witness 
his evidence is necessarily regarded with very great suspicion as being tainted, 
and that although he may, on the mam facts connected with the commission 
of the offence, be truthful and reliable, it is when he comes to implicate any 
particular person, that his evidence sliould be accepted with the greatest cau- 
tion. Nothing is easier for a man than to narrate events with accuracy, and 
yet more so, when coming to describe the acts of a particular person, to change 
his personality so as to exculpate a guilty friend, and to implicate an innocent 
person or an enemy. 

It is for this reason,- that the rule stated in the case of The Queen v. 
Nawab Jan [8 W. R., Cr., 19 (26)] has always been accepted. In that case 
Macpherson, J., pointed out that “ there was no corroboration such as adds to 
the approver’s evidence against Nawab Jan ; because there is no evidence, apart 
from that of the accomplice, which identifies the prisoner with the commission 
of the offence with which he is charged. Nothing w^hich distinctly goes to 
prove that he was in any way connected with the commission of the principal 
offences. Facts which do not show the connection of the prisoner wyth the 
commission of the offence with which he is charged are no corroboration, in 
the sense in which the word is used in such cases, although they may tend to 
show that certain portions of what the [974] “ accomplices say is true,” he 
would also r^fer the Judge to the cases of the Queen v. Baikanthanath Banerjee 
[3 B. L. R., 3 (P. B.)] and Queen v. Mohesh Biswas (19 W. R , Cr., 16) as well 


Q6r statements of 
may be proved to 
corroborate later testi- 
mony as to same fact. 


*[Sec 157 . — In order to corrborate the testimony of a witness, 
any former statement made by such witness relating to the 
same fact, at or about the time when the fact took place, or before 
any authority legally oomiietent to investigate the fact, may be 
proved.] 
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ttslio Beg. v. Malapabin Kapana (11 Bom. H, 0, B., 196). In the last case the 
Bombay High Court refused to accept as evidence corroborative of that of the 
approver, statements made by him on different occasions to his parents shortly 
after the murder, pointing out that his statement, whether made at the trial, 
or before the trial, and in whatever shape it comes before the Court, is still 
only the statement of an accomplice, and does not improve by repetition.'* 
It is not necessary for us to consider whether the rule should be extended as 
far as to exclude a statement made before arrest ; but we have no doubt at all, 
that the exact correspondence in details of several statements made by an 
approver in the course of a trial is not corroborative evidence such as we 
ordinarily require to make it safe to convict any particular prisoner. 

The Judge has further misdirected the ]ury in telling them to regard as 
evidence in corroboration of the approver, the statements made by the prisoners 
Bepin and Kun]u when examined by the Magistrate. Such statements are no 
legal corroboration of the tainted evidence of the approver. See Beg, v. 
Malapabin Kapana (11 Bom. H. C. E., 196), Queen v. Budhu Nanku (I. L. R., 
1 Bom., 475), Queen v Jaffer Ah (19 W. R., Cr., 57). Statements so made are 
certainly of no higher value than that of an approver. It should also be 
remembdied that a prisoner under trial would have the advantage of cross- 
examining an approver, whereas the statement of a fellow prisoner, which 
would he as much tainted as that of an approver, would be subject to no such 
test. See Qtieen v Naga (23 W. R , Cr., 24). In the case now before us, we 
would further point out that the fact that the statements made by Bepin and 
Kunju before the Magistrate were made in the absence of the other [ 975 ] 
prisoners whom it is intended to implicate thereby, should alone have induced 
the Sessions Judge to caution the jury against attaching any weight to them 
at all, except as against those who made them. 

Next, the Sessions Judge should not have told the jury that In the 
absence of anything whatever to show enmity, or why the other prisoners 
should have been falsely named by the approver, and the two confessing 
prisoners, there is suflQcjent material on which to convict them legally, but that, 
at the same time, it is desirable, that, if possible, the jury should have inde- 
pendent evidence of the identity of the accused." 

In thus directing the jury, the Judge has put the evidence of the approver 
and the statements of the two prisoners before the Magistrate on the same 
footing as the evidence given by any ordinary witness. He has altogether 
overlooked the fact that one invariable practice is to regard such statements as 
tainted, because, from the position occupied by the persons making them, they 
are not entitled to the same weight as the evidence of an independent itness. 

We next find that the Sessions Judge has commented on the fact that one 
of the appellants was absent from home on the night of the dacoity, and that 
he has adduced no evidence to contradict this, or to show that he was **inno- 
eently engaged." This is an observation that should not have been made, and 
cannot but have seriously prejudiced the prisoner Bedesi, for his own absence 
from home would be no legal corroboration of the evidence of the approver ; 
unless there was pnmd facie sufficient legal evidence to convict him of the 
offence, he would not be bound to account for his movements. 

We have, therefore, no hesitation in holding that the Sessions Judge has 
misdirected the jury in such a manner as to demand a new trial. HatiM 
regard to the special terms of the verdict of the jury convicting Bepin 
Sunju, we should ordinarily have affirmed their convictions, but we find 
sdves unable to hold that they too have not been seriously prejudiced by the 
Judge's charge. For instance, the Sessions Judge told the jury, as regards 
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Ktinju and BepiD, I may say that the evidence I have discussed is in any case 
ample for thier conviction. Again : But [976] Bepin likewise has not been 
inentioned oy any of the villagers, yet the evidenpe can have no doubt of his 
guilt. It is true that the Sessions Judge at the close of his charge said ; ** If 
you feel yourselves able to rely implicitly on the statements made by Kunju 
and Bepin, you should convict them notwithstanding the absence of further 
corroboration , but it is impossible to say how far the observations previously 
made and just quoted, did not have such effect on the minds of the jury, as to 
determine their verdict independently of all other considerations. 

Under such circumstances we think that they also should be retried. 


NOTES. 

[As regards misdireciifm to the juiy wee (1897) 25 Cal 
G Bom L. R 481.] 


New trial ordered, 

230 , corrobm ation, soc (1904) 


[ 10 Gal. 976 ] 

PRIVY COUNCIL. 

The 13th and 14th March, 28H4, 

Present : 

Lord Blackburn, Sir B Peacock, Sir R P. Collier, 

Sir R. Couch and Sir A. ITobhousj^ 

Abdul Razzak Defendant 

vcrstis 

Amir Haidar Plaintiff. 

On appeal from the Court of the Judicial Commissioner of Oudh.] 

“ Oiidh Estates' Act," I of 1869, s. 13 — Compulsory registration of will 
devising talaq — Deposit of loM distinct from registration 
undei Act VIII of 1871, 

A will devising a taluq to a sistei’s son of a taluqdar, in the lifetime of the taluqdar’a 
brother, is not excepted from the necessity of being registered under s 13 of the Oudh Estates’ 
Act, I of 1869, such sister’s son not being one of those who, in the event of the taluqdar’s hav- 
ing died intestate, would have succeeded to an interest in his estate, within the meaning of 
the exceptions made in s 13 sub-s 1, of that Act 

It may be doubted whether the mere title to maintenance would be such an ‘ ‘ interest ” 
as would come within the meaning of the exceptions 

The deposit of a will under part IX of Act YII of 1871 does not amount to the registration 
required by the above section of Act 1 of 1869 

Appeal from a decree of the Judicial Commissioner of Oudh (22nd March 
1882), modifying a decree of the District Judge of Lucknow (2nd Steptember 
1881), 

This appeal related to the effect of a will made by the taluqdar of a taluq 
entered in the lists 1 and 3, prepared under the Oudh Estates’ Act, I of 1869. 
The question was whether a bequest of a taluq in a will, not registered in con- 
formity with [977] s. 13 of that Act, came within the exceptions specified in 
that section, and could operate to give to a sister’s son a title superior to the 
claim by inheritance of a brother of the deceased taluqdar. 

The will was made by Mussumat Kutub-un-nissa, widow of Jahangir 
'M.'yho had succeeded her husband as taluqdar of Gauria in the Lucknow district. 
Mh^ died in 1879, leaving a “ whole” brother, Amir Haidar, the respondent. 

Razzak. the appellant, was the son of a deceased sister of Kutub- 
liA-nissa. 


5 CAL.— 85 
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After Kutub-un-nissa’s death he obtained an order for “dakhil-kharij/ 
or mutation into his name in the settlement record, of taluq Gauria, produc- 
ing a will purporting to have been executed by his aunt, Kutub-un-pissa, dated 
30th April 1874, whereby she confirmed a gift, previously made to her niece, 
the appellant’s sister, of a village belonging to the taluq, and appointed the 
appellant to be her successor as taluqdar Dividing the whole of her lands 
into four parts, she gave by the will to the appellant one part, and of the 
remainder half to him, and half to the respondent, (stc) to whom she 
bequeathed also the whole of her moveable property. 

The respondent Amir Haidar then brought the present suit, stating that 
he was entitled to the whole of the property >vhich had belonged to Kutub- 
un-nissa, and was also entitled to succeed to the taluq under s. 22, clause 6 of 
Act I of 1869 Kutub-un-nissa had, it was alleged, died intestate, as the will 
was void, because, from extreme old age, she was incapable of making one. 
Also the disputed will had not been drawn up, executed, and registered in the 
way in which such an important instrument, especially one in favour of 
her “ karinda,” and trusted agent, should have been drawm up, executed and 
registered. 

At the hearing, before the District Judge of Lucknow, it appeared that 
the alleged will was deposited as the will of Kutub-un-nissa, in accordance 
with the provisions of part IX of the Indian Kegistration Act VIII of 1871 
as to the deposit of wills , and that the Registrar acting under the 43rd sec- 
tion of that Act, had made and signed the following note upon the envelope 
enclosing it : “ Will on the part of Kutub-in-nissa, Taluqdar and Zamindar 

of Gauria Kalan, situate in pergunnah and tahsil Molian Lall Ganj, District 
Lucknow. ” 

. [978] The District Judge held that the plaintiff had failed to prove that 

the execution of the will had been obtained by fraud, or that Kutub-un-nissa 
was at that time incapable of making a will. He held also that it was not 
open to the plaintiff to raise the question as to the requirement, or sufficiency, 
of registration, with regard to s. 13 of Act I of 1869. He further decided that 
the plaintiff was not entitled to succeed to the taluqdari under clause 6, s. 22 
of the Oudh Estates’ Act, I of 1869, but that he was entitled to the bequests 
under the will, the defendant being entitled to succeed as taluqdar under the 
will As to the property, not governed by the Oudh Estates' Act, given 
by the will to the defendant, the Judge held that by the Mahomedan law, 
which was applicable to that part of Kutub-un-nissa’s estate, she could only 
will away from her heir one-third, so that the plaintiff’ was entitled to two 
thirds of the property other than the taluq. Both parties having appealed - 
the decision of the Judicial Commissioner was as follows: — 

“ The defendant-respondent is the nephew (sister’s son) of Mussumat, 
Kutub-un-nissa, and, if that lady died intestate, the plaintiff appellant, as 
brother, would succeed to the estate (clause (6), s. 22, Act I of 1869). It was 
therefore for the nephew, defendant-respondent, to prove that he held under 
a valid will! 

Section 13, Act I of 1869, requires that unless the will of a taluqdar be 
in favour of certain persons therein specified, it must be registered within one 
month from the date of its execution The will of the late Mussumat Kutub- 
un-nissa was deposited with the Registrar in a sealed envelope, but was not 
otherwiafe registered during her lifetime. 

“ It has been urged in appeal that as this alleged defect was not in issue , 
before the Court of First Instance it should not be noticed on appeal. This I 
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overruled, as it appeared to me that before giving a decree on a will, the Court 
was bound to satisfy itself that the will was a valid one. 

It W&.S then urged that the law did not require the will to be registered, 
and lastly that it was sufficiently registered 

With regard to the first point it was argued that had the defendant- 
respondent been a minor, when the taluqdar died, he would have been entitled 
to maintenance under part VIII of Act I of [979] 1869 and therefore 
he is a person, who under the provisions of the Act would liave succeeded to 
an interest in the estate, if the taluqdar had died intestate Had this not been 
the meaning of s. 13 of the Act, the words * could have succeeded ’ and * had 
died would not have been used It is not cleai wh\ these words weie used. 
The meaning would have been clear liad the sentence run * a person who 
under the provisions of this Act, or under the ordinary law to which jiersons 
of the donor’s or testator’s tube and lehgion arc subject, would succeed to 
such estate or to a portion thereof, oi to an interest tlierein, if sucli taluqdar 
or grantee, heir or legatee, died intestate ’ 

“ It appears to me that in construing s 13, Act 1 of 1869, the Court must 
ascertain whether the claimant is one who would have succeeded to the estate 
or portion thereof, or to an interest thciem, if the taluqdai had died intestate 
Taken in this light, the delendant-respondent would not come under tho 
exception, for had Mussumat Kutuh-un-nissa died intestate, he, not being a 
minor when she died, would have inherited nothing. The counsel's argument 
is ingenious, but, if it weie allowed, the giandmothor or hiothei of a deceased 
taluqdar might succeed against the son on the stiength of an unregisteied will, 
because she or he would have succeeded to an interest in the estate had the 
taluqdar died intestate before he mariied This cannot be the meaning of tho 
Act, and 1 find against tho contention oi tlio defendant-respondent that the 
will of Mussumat Kutub-un-nissa in favour ol her nephew was lequired by law 
to be registered. 

“ As regards registiation it is explained in s 2, Act. I of 1869, that ‘ regis- 
tered means registered accoiding to the provisions oi the rules j’elating to tho 
registration of assurances foi the tune being in toico in Oudh.’ The will of 
Mussumat Kutub-un-nissa was simply deposited under the piovisions of pait 
IX, Act VIII of 1871 The s])ecial lules loi the deposit ol wills were not the 
rules relating to the registiation of assurances. To have made the registration 
valid there should have been registration under part VIII oi the Act. T must 
find against the defendant-ies])ondent that the will was not legistered as 
required by Act I of 1869 

“ The effect of this is tliat tlie will under which the defendant [930] res- 
pondent claims to hold the property is doclaied invalid as far as Uio taluq is 
concerned and plaintiff -appellant is entitled to a decree as heir. 

** As regards the moveable iiroperty, j>laintit1 s claim is dismissed It was 
clearly the deceased’s intention to leave that to hoi nephew, and as it is not 
affect^ by Act I of 1869. the will, as far as it is concerned, will IjqJd good. 

“ Plaintiff-appellant is decreed the real property left by the late Mussumat 
Kutub-un-nissa, taluqdai of Gauria, with mesne profits from the date of 
institution of suit, namely, IBth March 1881. No interest is allowed. The 
rest of the plaintiff’s claim is dismissed. 

** The costs of this suit will he paid out of the estate, and the Ooui t exe- 
cuting the decree may deduct the amount of defend ant- respondent s costs in 
both Courts from the amount to he paid hv the defendant-res])ondent to the 
plaintiff* appellant, on account of mesne profits. 
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The defendant appealed. 

Mr. e7. (?. W, Sykes and Mr. J. Duthi appeared for the Appellant. 

Mr. B, F. Doyne for the Respondent. ^ 

The principal points in the argument for the appellant were : First, that 
the plaintiff’s case not having been put forward in the Court of First Instance, 
on the ground that the will had not been registered in conformity with s. 13 of 
Act I of 1869, the Judge of the Original Court had rightly declined to dispose 
of the suit on that ground. No issue had been fixed as to that question and 
as to non-registration, although that subject had generally been referred to, it 
had not been raised as a defence, with regard to the requirements of the special 
law above mentioned. The alteration, after evidence adduced, of the main 
questions raised betw’een the parties was not permissible in a case like the 
present. Reference was made to Govind Bamachandra Gokhle v. Shek Ahmed 
16 Bom. H.C. ,Rep., 133 (a.c.j.)] in which case the judgment referred to Marshall’s 
]^ports, p. 71 ; Mussuviat Sabitra Monee v. Muddhosoodnn Singh (Marshall Rep., 
619) [981] was to the same effect ; andm Burjore v. Bhagana (I. L. R. 10 Cal. 
667) the parties had been held to the issues on which the trial had taken 
place. 

It was also argued that the requirement in s. 13 of Act I of 1869, of 
registration within one month, did not mean registration actually completed ; 
there being several processes preceding the admission of a document to regis- 
tration ; and presentation for registration might, under some circumstances, 
be a sufficient compliance with the terms of the section. It had been so here. 
In connection with this reference was made to Mohammed Ewaz v. Birjt Lull 
(L. R., 4 I. A., 167). In addition to the above it was contended that the 
relations between Kutub-un-nissa and Abdul Razzak brought him within the 
contemplation of paragraph 4 of s. 22 of Act I of 1869, the evidence showing 
that she had treated him in all respects as her son. 

Counsel for the respondent was not called upon. 

Their Lordships’ Judgment was delivered by 

Sir R. P. Collier. — In this case Mussumat Kutub-un-nissa was the taluqdar 
of an estate called Gauria, under a sunnud granted to her by the Government 
of India. She died in 1879, having made a will on the 30th of April 1874. 
The present suit is brought by her heir-at•law^ Iier bi other, who claims what 
he is entitled to of her estate as heir. The defendant is a nephew of hers, a 
sister’s son ; and he sets up the will, under the provisions of which he was 
entitled to the taluqa and the greater part of her propert> . The plaintiff' denied 
the execution of the will ■ he imputed fraud, he denied the capacity of the 
testatrix, and in other ways impugned the will. It is not necessary to dwell 
upon these issues, which both Courts have found against him, and which have 
not been argued again by his counsel here. A further question was raised 
which certainly had been alluded to, if not mentioned as distinctly as it might 
have been in the plaint, that the will had not been properly registered under 
the Oudh Estates’ Act. 1869, The Subordinate Judge declined to entertain 
this questiop, because it was raised at a late stage, when apparently the evidence 
bad been finished, and because on the settlement of issues it had not been 
suggested on either side that an issue should be raised on this point ; and be 
found the will to be established. Thereupon [983J an appeal was brought by 
the plaintiff to the Judicial Commissioner. The Judicial Commissioner agreed 
with the Subordinate Judge as to the factum and validity of the will, except so 
far as it Was not registered ; but he came to the conclusion that it had not been 
pro|»rly registered under the provisions of s. 13 of the Oudh Estates* Act, 
Th^is the question before their Lordships. Many other questions were raised 
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in the ingenious argument of Mr, Sykes ; but inasmuch as the greater part of 
them have been disposed of in the course of the argument, their Lordships do 
not think it necessary further to advert to them. 

The iSth section is to this eftect No taluqdar or grantee shall have 
power to give or bequeath his estate or any portion thereof, or any interest 
therein, to any person not being either (1) a person, who under the provisions 
of this Act, or under the ordinary law to which persons of the donor’s or 
testator’s tribe and religion are subject, would liave succeeded to such estate 
or to a portion thereof, or to an interest therein, if such taluqdar or grantee had 
died intestate.” Sub-section 2 follows, which is not material to the present case, 
and then come the words . “ Except by an instrument of gift or a will executed 
and attested, not less than three months before the death of the donor or 
testator, in manner hereinafter piovided in the case of a gift or will, as the case 
may be, and registered within one month from the date of its execution.” 
Tliere is an interpretation clause, which says “ legi stored means registered 
according to the provisions of the rules relating to the registration of assurances 
for the time being in force in Oudh ” The two questions, then, which aiise 
are these • In the first place, was it necessary that this will should be 
registered ? In the second place, was it registered 

The first question depends upon whether tlic devisee came under the 
description of persons in the fiist sub-section oi clause 13 — “ a person 
who, under the provisions of this Act, or under tlie ordinary law, would 
have succeeded to such estate or to a portion thereof, or to an interest 
therein, if such taluqdar or grantee had died intestate ” The only plausible 
argument adduced on the part of the appellant on this sub-section was 
that the appellant would have been entitled to maintenance, [983] which, 
if not an * estate or a portion thereof,” was “ an interest therein ” and 
therefore that a devise to him need not be registered. Their Lordships are 
far from affirming that a mere title to maintenance would be such an “ interest 
therein ” as would come wutbin this clause , but it is not necessary to decide 
this question, because the section w’hicH, if at all, confers this right to main- 
tenance— s. 26 — (taken in conjunction with s 24), speaks of “nephews of the 
deceased, being fatherless minors,” and it is not sliowm that this appellant was 
a minor either at the time of the deatli of the testatrix or at the execution of 
the will. It is scarcely necessary to observe tliat under s 22, which regulates 
the succession to taluqs, his claim cannot be supported. There appears no 
pretence for speaking of him as an adopted son under the fifth clause , and none 
of the other clauses have been contended to be applicable to him. 

This being so, it follows that the will is one which, in order to be valid so 
far as to pass the taluq, requires registration , and then we come to the question 
whether it has been registered in accordance with the Act. 

The interpretation clause before referred to loads to the inquiry what were 
the rules relating to the registration of assurances for the time being in force in 
Oudh. They are to be found in Act YIII of 1871. It is to bo observed with 
reference to that Act tliat it contains a very distinct set of provisions with 
respect to what is called depositing wills and registering them. Section 27 is 
in these terms : “ A will may at any time be presented for registration,” that is 

one thing, — “or deposited in manner hereinafter provided,” which is another 
thing. When we proceed with the Act we fand that part VIII relates to 
presenting for registration wills and authorities to adopt Section 40 is in these 
terms: “ The testator, or any person claiming as executor or otherwise under 
a will, may present it to any Registrar or Sub-Registrar for registration^’ 
Section 41 runs thus . “ A will or an authority to adopt, presented for 
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registration by the testator or donor, may be registered in the same manner as 
any other document. " Part IX refers to the deposit of wills, and s. 42 says : “Any 
[984] testator may, either personally or by duly authorized agent, deposit with 
any Begistrar the will in a sealed cover superscribed with the name of the 
depositor and the nature of the document.*’ Section 43 says : “ On receiving 
such sealed cover, the Begistrar, if satisfied that the depositor is the testator or 
his duly authorised agent, shall transcribe in his register book No. 5, the super- 
scription on such sealed cover, and note in the Begister and on the sealed cover 
the year, month, day, and hour of such presentation and receipt, together with 
the name of the depositor and the name of each of the persons testifying to the 
identity of such depositor, and the inscription, so far as it is legible, on the seal 
of the cover The Begistrar shall then place and retain the said cover in his 
fire-proof box.” Section 44 says “If the depositoi of any such sealed cover 
wishes to withdraw it, he may apply to the Begistrar with whom it has been 
so deposited for the delivery of the cover , and the Begistrar, if satisfied as to 
the identity of the depositor with the applicant, shall deliver the cover accord- 
ingly.” And then, after the death of the testator, there is a provision for its being 
opened and registered. So it appears that by the deposit of a will no informa- 
tion is given to anybody who may search the register as to its contents, and the 
testator can at any time during his lifetime withdraw it in the sealed envelope 
in which it was deposited , whereas, with respect to the registration, in the 
ordinary and proper sense of the word, of wills and other documents, there are 
provisions which would enable persons who searched the register to ascertain 
the contents of those documents. 

It appears, therefore, to their Lordships that the will was not registered 
in accordance with the provisions of s. 13 of the Oudh Taluqdars’ Act. That 
being so, they are of opinion that the judgment of the Commissioner was right, 
that the will had no operation as far as the taluq was concerned . hut as far as 
the personal property was concerned it had an operation, inasmuch as so mucli 
of it did not require to be registered , and he gave the defendant the benefit of 
its operation in that respect 

[985] Under the circumstances their Loidships will hmnblv advise Her 
Majesty that the judgment appealed against should be alhrmed. The appellant 
must pay tfie costs of the appeal. Appeal dismihscd. 

Solicitor foi the Appellant* Mi. IF. Buttle 

Solicitors for the Bespondent . Messrs. Barroio and Itogos, 


(local. 9851 

PBIYY COUNCIL. 


The 12th and 13th March, 

Present 

Lord Blackburn, Sir B Peaco(’k, Sir B. P. Collier, Sir B. Couch, 

AND Sljl A. IIOBHOUSE. 


, Jugul Kishoro Plaintiff 

veisus 

Jotendro Mohun Tagor^j and others Defendants. 


[On appeal from the IJigh Court at Fort William in Bengal.] 

T&i>i of what passes under execution sale of Hindu widow's estate. 
Although a Hindu widow has, for sorup purposes, only a partial or qualified right, 
title, and lU the estate which was hei husband’s, yet for other purposes she represents 

an absolute inlfirest therein. 
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The question, whether on the sale of the right, title, and interest of the widow in exe- 
cution of a decree, the whole interest, or inheritance in the family estate does, or does not, 
pass, depends on the nature of the suit in which the execution ot the decree takes place If 
the suit is a personal claim against the widow, then merely the widow’s limited estate is sold. 

If, on the other hand, the suit is against the widow in respect of the family estate, or 
upon a cause not merely personal against her, then the whole of the inheritance passes by 
the execution sale. The judgment which the decree has followed, may be examined in order 
to determine which of these two results attends the execution sale of the widow’s right, title, 
and interest. 

The principle in Baijun Doobey v Brtj Bhookun Ball Awash (I. L. R , 1 Cal., 133 ; 
L. R , ‘2 I. A., 275), referred to and applied. 

Consolidated appeals against four decrees of tlie High Court (29th April 
1881) (I.L.B., 7 Cal. 357) founded on one judgment delivered on appeals preferred 
by the appellant against two decrees of the Subordinate Judge of Nuddea (12th 
September 1879), and two cross- appeals. 

This consolidated appeal raised the question, whether by the sale, in 
execution of a decree, of the right, title, and interest of a widow in the estate 
which had belonged to her husband, the [986] whole inlieritance passed to the 
purchaser, or only the widow’s interest for her life 

It arose out of the decisions in two suits brought to obtain possession of 
shares in zemindari lands, Dehi Hatishala and Dehi Kagoj Pakhuria, num- 
bered 243 and 118, respectively, in the taozi of the Nuddea Collectorate, which 
belonged to Norendroehandra Eai and on his death passed to Ins widow 
Sarodamoyi 

The above were shares in the zemindari lands formerly held as joint 
family estate by the six sons of Nilkanto Rai, who died at the beginning of 
this century , and whose eldest son, Bhoirabkant Rai, was kurta, or manager, 
of the family estate till 1815, when he died, leaving his daughter named 
Umamoyi. One of his five brothers, Nidhiram, survived him, and left one son, 
Norendroehandra Rai ; as to whose widow, Sarodamoyi, arose the present 
question, viz.^ whether she represented the family estate of inheritance, or 
her own interest only. 

In 1855 Umamoyi brought a suit against all the representatives of her 
father’s brothers, including Sarodamoyi, claiming for herself and her son the 
inheritance in a sixth share of the property which had belonged to Bhoirab- 
chandra Rai. For the defence a gift and a partition were set up, both of which, 
in the end, were found inoperative by the Sadr Court , and on the 31st December 
1859, Umamoyi obtained, as next heir, a decree for possession of the pro- 
perty claimed against all the defendants, including Sarodamoyi, together with 
an order for mesne profits and costs. The judgment of the Sadr Court 
explains the state of things in the family (S. D. A. Rep., 1859, p. 1669). 

Umamoyi, on the 15th December 1866, brought to sale, in execution of 
the decree in her favour, all the property of the judgment-debtors, and purchased 
it herself. Among these were the right, title, and interest of Sarodamoyi in 
the estate of her deceased husband, Norendroehandra Rai, vtz., 24Sland 118, 
above mentioned. 

Umamoyi made a gift of the property, so purchased by her, to her son, 
Qaur Mohun Rai, who sold it to the respondent, the Maharaja Jotendro 
Mohun Tagore. 

[987] Sarodamoyi died in 1869, and on her death her deceased husband’s 
brother, Behari Lai, * became entitled, as heir, to whatever remained of the 
estate, if anything remained, after the transfers above mentioned. Behari 
Lal’a estate had been attached, before that date, by one Raghobchandra Banerji 
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who held a decree against him ; and in 1870, after the death of Sarodamoyi, 
this decree-holder, in execution, sold Behari Lai's interest in 243 and 118, 
These interests were purchased by the respondents, Eambaksh and Ramdhone, 
Chetlanghis ; and afterwards, in 1878. sold to the appellant Jugul Kishore, 
who in the same year filed the two suits, out of which this appeal arose, claim- 
ing the estates so numbered. In each suit there were three sets of defendants, 

. including the present respondents 

The plaintiff claimed possession of the property on the ground that, at the 
sale in execution against Sarodamoyi, Umamoyi merely purchased the life- 
interest of a Hindu widow, and not an estate of inheritance ; and that, on the 
death of Sarodamoyi, the title of the Maharajah who had purchased this 
limited interest only became extinguished. For the defence it was alleged that 
the suit of Umamoyi was brought against Sarodamoyi and the co-sharers in the 
family estate, and that the mesne profits and costs, in respect whereof execu- 
tion was sued out, were not the personal debts of Sarodamoyi, but were debts 
incurred in protecting the interests of all those who had any interest in the 
family estate, as well as her own rights So that, by the sale on execution, 
the purchaser acquired no mere life estate terminable on the death of Saroda- 
moyi, but the estate of mheritance absolutely 

In the Court of First Instance it was held that the decree made against 
Sarodamoyi was made in a suit in which she was only personally liable, and 
that the estate, in which she had only a life-interest, did not pass by the sale 
in execution of decree, as an estate of inheritance. 

On appeal to the High Court (Garth, C J , and MoDoNELL, J.) that 
judgment was reversed. It was held that the nature of the suit, and of the 
decree against Sarodamoyi, must be regarded in order that it might be seen 
whether, under the sale, her own life-interest only, or the whole inheritance, 
jfTassed [ 988 ] to the purchaser. This depended on whether the suit was 
brought upon a cause of action personal to her, or upon one which affected the 
whole inheritance. That test being applied it appeared that Umamoyi's 
object had been not merely to proceed against Sarodamoyi personally, but to 
obtain possession of her father’s share by inheritance in the ancestral property 
of which she had been deprived under colour of the alleged gift. In the 
defence of that suit the heirs after Sarodamoyi were as much interested as 
she was. Accordingly the whole inheritance was sold in execution. The 
judgments are printed in the report of theSappeal, Jotendro Mohun Tagore v. 
*Jvjgol Kishore (I. L. R , 7 Cal., 357). 

On this appeal — 

Mr. jB. F. Doyne and Mr. J. T. Woodroffe appeared for the Appellant. 

Mr, T. H, Cowie, Q.C., and Mr. J. D. Mayne for the Respondent. 

For the appellant it was argued .that the decree against Sarodamoyi for 
m^ne profits and costs, in execution whereof the sale of the 15th December 
1866 had taken place, had proceeded upon a cause of suit which accrued to the 
decree-holder after the death of Norendrochandra Rai. The debt established 
against Stirodamoyi for mesne profits and costs was, therefore, a personal 
liability. Even on the assumption that the respondent’s case could rest upon 
the static of things anterior to the decree, the facts had not established legal 
necessity for the alienation of the family estate by the widow. In the latter 
way alone could the right of the heir be affected by a sale of the widow's 
right, title, and interest. The presumption that arose upon such a sale was, 
that the widow’s estate alone was sold ; and the evidence to establish affirma*- 
tively that the family inheritance had passed at the execution sale was 
insuffidetit. 
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Beferonce was made to Baijun Doobey v. Brtj Bhoohun Lai Awasti 
(I. L. B., 1 Cal., 133 ; L. B., 2 1. A., 276) , Rtstomoyee Bosses v. Prosunno Narmn 
Choudry (6 W. B , 304) , [989] Ishanchunder Mittei v. Buksh A h Soudagur 
(Marshairs Bep., 614) ; General Manager of the DmbhungaBai y. Maharaja 
Coomar Bamaput Singh (14 Moo. I. A., 605). 

Counsel for the respondents were not called upon 

Their Lordships' Judgment was delivered by 

Sir B Peaoook. — Their Lordships are of opinion that the decision of the 
High Court is correct, and that it ought to be affirmed 

The suits out of which these appeals arise relate to the share in certain 
joint family property which belonged to Norendrochandra, deceased 

The defendants claim through a sale in execution of a decree against 
Sarodamoyi, the widow of Norendro, who had succeeded to his share. 

The plaintiff claims under a purchase at a sale after the death of Saroda- 
moyi of the alleged interest of Behari Lai, as reversionary heir of Norendro in 
the said share, in execution of a decree against Behari Lai. 

The main question in the case is, as stated by the Chief Justice in deliver- 
ing the judgment of the High Court, “whether, under the sale of the right, 
title, and interest of Sarodamoyi in her share of the family property, the whole 
inheritance in that share passed to the purchaser, or only the widow's interest 
subject to the right of the reversionary heir to succeed to the property at her 
death.” If the whole heritance passed under the sale in execution of the 
decree against Sarodamoyi, then the plaintiff is not entitled to succeed. If, on 
the other hand, the only interest that was sold under that decree was the 
qualified interest, which is usually called the widow’s estate, then the reversionary 
heir was not bound by it, and the claimants under the purchase at the sale ill 
execution of the decree against him are entitled to succeed. 

The suit in which the decree against the widow, Sarodamoyi, was obtained 
was brought by Umamoyi, who was the daughter of Bhoirabchandra. She 
brought a suit against the other members of the joint family to recover the 
share of the property [990j which belonged to her father, who, in his lifetime, 
was a member of the joint family Bhoirab having died without parting with 
his interest, Umamoyi, as his daughter, became entitled to his share of the pro- 
perty ; but some of the members of the joint family set up that Bhoirab, before^ 
his death, had executed a hibanamah by which he conveyed his share to them. 
Sarodamoyi and the other members of the joint family, including Behari Lai, 
were made co-defendants. The record is very defective in many respects. It 
includes a number of valuations and other documents which are wholly unneces- 
sary for the purposes of this case, and it omits many documents which were 
very important to he looked at. Sarodamoyi, though made a party to the suit, 
did not appear. Other members of the family appeared, and set up as a defence 
to the suit that Bhoirabchandra had conveyed his share by the hibanamah. The 
first Court dismissed the suit, holding that the hibanamah was^a genuine 
document. Upon appeal to the Sadr Court, that Court held that the hibanamah 
was not a valid document, or binding upon Umamoyi as the daughter of Bhoirab- 
ohandra ; and they reversed the decision of the first Cdurt, and decreed that 
Umamoyi should recover her share of the property, together with mesne profits 
and the costs of the suit. It was urged in the course of argument that Saroda- 
moyi never received those mesne profits , but it is unimportant whether she 
did receive them or not She was made a party to the suit and did not appear. 
The other defendants appeared and set up a defence, and it was by reason of 
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that defence that the principal part of the costs in the suit were incurred. 
Sarodamoyi not having appeared, she was not represented at the trial, but the 
case was tried ex parte against her upon the evidence which was produced 
by the other members of the family. Upon that defence the Sadr Court 
gave a decree against all the defendants. If, in the execution of that decree, 
Umamoyi had attached and sold the right, title, and interest of all the other 
members of the family, although one portion of it was represented by the 
widow, the whole property would have passed to the purchaser. The rever- 
sionary interest of Behari would have passed, although the share of 
Norendro was represented by the widow. If that [991] would have 
been the case, if the execution had been against the whole property, 
why should not it be so when the execution was against only the 
widow’s share of the property ? The first Judge held that under the execution 
against Sarodamoyi the reversionary interest of Behari Lai could not have 
been sold. He was quite right in that respect, because Behari Lai during the 
widow’s life had no reversionary interest to sell , but it was a strong reason 
why, when the sale was against the widow, who represented her deceased 
husband’s share, the whole interest in the estate should pass under it. It 
was held in the Shivagunga case, that although a widow has for some pur- 
poses only a partial interest, she has for other purposes the whole estate vested 
in her ; and that in a suit against the widow in respect of the estate the 
decision is binding upon the reversionary heir. Their Lordships (9 Moo. I. A., 
604) in that case say* “Assuming her” — that is the widow — “ to bo 
entitled to the zamindari at all, the whole estate would for the time be vested 
in her absolutely for some purposes, though in some respects for a qualified 
interest ” 

A difficulty was caused by s. 249 of Act VIII of 1859, which enacted that 
the proclamation of a sale in execution shall declare “ that the sale extends 
only to the right, title, and interest of the defendant m the property specified 
therein,” In the case of a widow it is necessary that the proclamation shall 
make that statement. But then there are many cases in which when the 
right, title, and interest of the widow is sold the whole interest in the estate 
passes. In other cases the whole interest does not pass. The case depends 
upon the nature of the suit in which the execution issues. There are many 
authorities to that effect. It is unnecessary to recapitulate them — they are 
referred to by the Chief Justice in his judgment in the High Court. If the 
suit is simply for a personal claim against the widow, then merely the widow's 
qulblified interest is sold, and the reversionary interest is not bound by it. If, 
on the other hand, the suit is against the widow in respect of the estate, or 
for a cause which is not a mere personal cause of action against the widow, 
then the whole estate passes. [992] In many of the cases, although the right, 
title, and interest of the widow had been sold, the whole interest in the estate 
was held to have passed and the reversionary heir to be bound by it. 

In the case referred to. Batjun Doobey v Brij Bhookun Lall Aiva&tt 

(L. R, 2 I# A., 275 , I. L. R., 1 Gal., 276) it was held that only the widow's 

quaUfied estate passed by the sale in execution. That was a suit brought 
against a widow for arrears of maintenance. It was stated in the judgment 
that the maintenance “was a charge upon the inheritance ; but the Judicial 
Committee held that the claim against the widow was for a personal debt due by 
the widow , although the maintenance might be a charge upon the inheri* 
tance» still the widow whilst in possession of the estate had received the 

I»roftts and failed to pay the maintenance. The arrears created a personsd 

claim against the widow, for which she was personally liable. The Judicial 
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Committee held that the suit was to enforce the personal liability of the 
widow, and consequently that the execution in that suit passed merely the 
widow’s interest. 

Their Lordships think that, upon the authorities reierred to by the Chief 
Justice, the Court was at liberty to look to the judgment to ascertain what 
was sold under the right, title, and interest of the widow. Looking to that in 
the present case, their Lordships are of opinion that not only the widow’s 
right, but the whole interest in the estate passed under the sale in execution 
of the decree. 

Under these circumstances, their Lordships will humbly advise Her 
Majesty to affirm the decrees of the High Court , and the appellant must pay 
the costs of these appeals. 

Appeal dismissed 

Solicitors for the Appellant Messrs. Sanderson d Holland. 

Solicitors for the Respondents • Messrs Miller, Smith d Bell. 

NOTES 

[DECREE AGAINST HINDU QUALIFIED OWNER— WHEN SALE IN EXECUTION 

BINDS THE REVERSION— 

“ If the suit IS simply for a personal claim against the widow, then merelj* the widow’s 
qualified interest is sold, and the reversionary interest is not bound by it. If, on the other 
hand, the suit is against the widow in respect of the estate, or for a cause which is not a 
mere personal cause of action against the widow, then the whole estate passes” . — 10 Cal., 
985, at 991. 

No doubt it 18 an important element also to take into consideration the form of the suit 
and to construe whether the suit IS framed so as only to claim a personal decree against a 
limited owner or a decree which binds the entire inheritance ” — (1907) 6 C L. J , 490, 
at 520. 

“ If the foundation of the decree be a debt of the character for which the widow could 
have bound the entire interest, it is sufficiently clear, as the result of Pnvv Council decisions, 
that even if the decree is based on the widow’s contract, and does not give a charge on the 
husband’s estate, and the reversioners had not been made parties to the suit or execution 
proceedings, the decree-holder would be entitled to have the entire estate sold, and if in fact 
the entire estate was sold and bought bj the purchaser, the reversioner could not defeaUthe 
purchaser’s title to the property — (1910) 34 Mad., 188 , 20 1 C., 248. 

Where the suit for rent was brought against the limited owner alone and in respect of 
arrears which accrued due after her father’s death, and she was in enjoyment of the rents 
and profits, the liability for rent, it was held, should bo regarded as a personal liability and 
ought not to be held as attaching to the reversion, unless the landlord proceeded to bring the 
tenure itself to sale under the special provisions of tho rent law — (1898) 26 Gal., 285, at 299 ; 
see also 17 C. W. N., 337 ; 16 Cal., 511 , mesne profits were made payable under a decree 
against a Hindu widow and others, being owed bv £hc estate , m a Mill for contribution, a 
deoree was passed against the widow in execution of which certain property was sold , it was 
held that the entire interest passed . — (1896) 22 Cal., 974. See also 16 C. W. N., 1,070. 

In (1864) 11 Gal., 45, tho debt was the debt of the husband. 

In (1898) 17 Mad., 208, it was held an immaterial circumstance whether the debt was 
the husband’s or not, in view of the proceedings having been a personal decree against the 
widow. But this position is hard to maintain. During the proceedings, evidence may bo 
given :— (1912) M, W. N„ 49. 
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It may be noted that in (1893) 17 Mad., 208, this case of 10 Gal., 985, was described as 
one in which “the decree was passed against the husband.” But this appears to be erroneous 
since the decree appears to have been passed against Sharodatnoyi herself- 

Where there has been a sale of the tenure itself, the ordinary description in execution has 
been held not to cut down the quantum of interest — (1902) 29 Gal., 813. 

The terms ‘ right, title and interest ’ of the judgment-debtor, the widow, are not of them- 
selves conclusive as regards what passed by the sale : — (1902) 29 Cal., 813 , (1899) 26 Cal., 
677. 

This case was incidentally referred to in (1885) 9 Bom,, 198, where the alienability of 
vatan tenures was discussed (1895) 20 Bom. , 338 (representative suit against some of several 
Mahomodan heirs) Reference may be made to Mr. B. Sitarama Rao*s excellent article 
on representative proceedings in the Madras Law Journal : — (1910) 20 M. L. J., p 323.] 


[998] APPELLATE CIVIL. 

The 16th July, 1884. 

Present 

Sir Richard Garth, Kt , Chief Justice, and Mr. Justice Beverley. 


Runjit Singh and others Plaintiffs 

versus 

Bunwari Lai Sahu and others Defendants." 


Execution — Symbolical possession. Effect of. 

Where lu execution proceedmgb symbolical possession is given to a person, such posses- 
sion amoimts to an actual transfer of posse-ssion as between the parties to the suit ; but such 
possession has no such operation against third persons who are not parties to the suit 
Juqgt^^ndhu Mukerjee v. Ram Chwnder Bysack (I.L.R., 5 Cal , 684; 6C.L.R., 548) explained. 

This was a suit for possession of a certain share in mouzah Rahimajjore. 
8o far as is material for the purposes of this report, the following statement 
of facts will suffice : — 

On the 4th May 1866 one Bunwari Lai Sahu, in execution of a decree 
obtained by him against one Amrit Lai, put up for sale, and himself became 
the purcha*3or of, a ffve>gunda %hare in mouzah Rahim apore, but in conse- 
quence of subsequent litigation he did not obtain possession of these five 
gundas until the 12th September 1873, when symbolical possession was given 
to him. 

On the 17th September 1866 Mussumat Lagan Kooer (as benamidar of 
her husband Amrit Lai), sold six gundas of mouzah Rahimapore (in which 

* Appeal Irom Original Decree No. 78 of 1883 against the decree of Alfred C. Brett 
Esq., Judge of Tirhoot, dated the 24th of January 1883. 
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were included the five gundas bought by Bunwari Lai) to one Runjit Singh, 
who held actual possession of his purchase until forcibly dispossessed by 
Bunwari Lai on the 18th January 1879. 

Bunjit Singh, on the 28th July 1882, brought this suit for possession of 
the five gundas share in mouzah Rahimapore, against Bunwari Lai, Amrit 
Lai, and the representative of Lagan Cooer. Runjit Singh contended that 
his adverse possession from 1866 to 1879 had put an end to the defendant’s 
title under the sale in execution, whereas Bunwari Lai contended that the 
symbolical possession given him by the Court on the 12th September 1873 did 
away with the plea of limitation. 

No oral evidence was taken at the hearing, the documents on [994] 
either side being admitted, with the exception of the pertoana of the 12th 
September 1873. 

The Subordinate Judge held that the symbolical possession given to the 
defendants in 1873 had the efitect of vesting a sufficient possession in the 
defendants, so as to prevent the plaintiff’s answer to the plea of limitation from 
setting up as against them a statutory title by limitation, and he therefore 
dismissed the plaintiff’s suit as far as regarded his claim to the five gundas. 

The plaintiff’ appealed to the High Court 

Baboo Mohesh Chunder Chowdhry (with him Mr. C Gregory and Baboo 
BaghunandanPershad), for the Appellant, contended that the delivery of posses- 
sion by beat of drums being long after the plaintiff's purchase, and the plaintiff 
not haying been a party to the proceedings in the suit in which symbolical 
possession was given to the defendants, such proceedings could not affect the 
plaintiff’s title, or be used as evidence against him, and cited Jvggobundhu 
Mukerjee v Raw Chunder Bysack (I L. R , 5 Cal., 584 , 5 C. L. R., 548), and 
Doyanidhi Panda v. Kelat Panda (ll C. L. R., 395). 

Mr. A. H. Khan and Baboo Chunder Maduh Ghose for the Respondents. 

Judgment of the Court was delivered by 

Garth, CJ. (Beverley, J., concurrimf). — We think that the learned 
Judge has made a mistake in this case. 

It is admitted that the defendant’s purchase was prior to that of the 
plaintiff's’ , but the plaintiffs’ case was, that as they were in possession of the 
property from the time of their purchase in September 1866 up to the year 
1879, they have acquired a statutory title by limitation as against the 
defendants. 

In answer to this the defendants say that, under their decree against 
Amrit Lai the plaintiffs’ vendor in the year 1873, they obtained symbolical 
possession of the property in the usual way by process of execution, and the 
lower Court has held that this proceeding had the effect of vesting a sufficient 
possession in the defendants to prevent the plaintiffs from setting up as against 
them a statutory title by limitation. 

We think that this is clearly a mistake. Upon reference to the [996] 
Full Bench case of Juggobundhu Mukerjee v. Ram Chunder Bysack (I. L. 
R., 5 Gal., 584 , 5 C. L. R., 548), in which the effect of such a proceed- 
ing in execution was fully considered, we held that the delivery in execution 
of symbolical possession, as between the parties to the suit, amounted to an 
actual transfer of possession from the defendants to the plaintiffs ; that being 
the only means by which, as betiveen the parties ^ the Court could effectuate 
and carry out its own decree. 
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But we especially guarded ourselves from saying that symbolical posses- 
sion would operate as a transfer of possession as against third persons, who 
were no parties to the suit ; and the reason for this is very plain. 

A suit might be brought, and a decree obtained, by a person who has 
neither title nor possession, against another person, who has neither title nor 
possession ; and if the delivery of symbolical possession in such a suit were to 
constitute actual possession as against the true owner, who had been in actual 
possession, for many years, and who was no party to the suit, it would operate 
most unjustly. 

It will be found that another case, to which we have been referred, viz., 
Doyamdhi Panda Kelat Panda (11 C. L. K., 395) is to the same effect. 

As against the plaintiffs, therefore, who were no parties to the suit, we 
consider that the symbolical possession, which the defendants obtained in 
1873, was no possession at all. 

But then the question remains, whether, as a matter of fact, the plaintiffs 
have, as against the defendants, acquii ed a statutory title by adverse possession ? 
And as the evidence which they were proposing to bring forward upon that 
point was considered in the view taken by the Judge to be unnecessary, we 
must send the case back under s. 566 of the Code, in order that the question, 
whether the plaintiffs have obtained a statutory title against the defendants 
by adverse possession, may be properly tried. Both parties will be at liberty 
to adduce evidence on this point, and the Court below will return its finding 
to this Court, with the evidence taken as early as possible. 

We will then finally decide the appeal, and the question of costs will be of 
course reserved. 

Case remanded. 

NOTES. 

[EFFECT OF SYMBOLICAL POSSESSION^ 

As against the judgment-debtor this is effective, but not as against third parties . — 

8 C. W. N., 49 4 C. W. N., 297, 16 Bom , 722 , 19 Bom , 620 , 5 I C., 273 , 10 I. C., 319 , 
16 Cal., 530 , 25 Bom , 358 ; 275 ; 21 Bom., 98 , 1 Bom. L R , 48 ] 


680 



JKO JjAJj SINGH & 0 . t#. GGNGA PERSHAD 4e^ [1884] LL»R. 10 CaL W6 
C9963 APPELLATE CIVIL. 


The 30th July, 1834. ' 

Present . 

Sir Bichabd Garth, Kt., Chief Justice, and Mr. Justice Beverley. 


Jeo Lai Singh and others Defendants 

versus 

Gunga Pershad and another Plaintiffs. 


Right, title, and interest. Sale of, of a registered holder in a tenure — Sale of 
right, title, and interest — Tenure, Sale of interest of registered holder 
m a, when there are other joint-holders — Arrears of rent. Suit for, 
against one of several jo?nt- holders in a tenure who ts alone 
registered— Beng . Act VIII of 1869, ss, 59, 64 
In execution of a decree against one of several joint-holders of a tenure, when it is clear 
that what is sold, and intended to be sold, is the interest of the judgment-debtor only, the 
sale must be confined to that interest, although the decree-holder might have sold the whole 
tenure had he taken proper steps to do so, or although the purchaser ma> have obtained 
possession of the whole tenure under the sale 

But if, however, it appears that the judgment-debtor has been sued as representing the 
ownership of the whole tenure , and that the sale, although purporting to be of the right* 
title, and interest of the judgment-debtor only, was intended to be, and in justice and equity 
ought to operate as a sale of the tenure, the whole tenure must be considered as having 
passed by the sale • 

If the question is doubtful on the face of the proceedings, the Court must look to the sub- 
stance of the matter, and not to the form or language of the proceedings 

Where a judgment-debtor was alone registered in the sJierista of the zamindai as owner 
of a tenure, but it appeared that his two brothers who were joint in estate with him wore 
entitled to an equal share with him in the tenure, but that the judgment-debtor was the 
manager , and when it appeared that the zamindar being only entitled to a share in the 
zamindari had obtained a decree against the judgment-debtor alone for arrears of rent, and in 
execution thereof proceeded to sell his right, title, and interest under s 64 of the Rent Act, 
Held, that as the judgment-debtor represented his brothers, and as they were equally 
liable to pay the amount of the decree, upon the principle set out above, the latter were not 
entitled to recover their share of the tenure which the auction-purchaser had obtained 
possession of in execution of the decree against the judgment-debtor. 

IW7] Doolar Chand Sahoo v. Lalla Chabeel Chand (L R., 61. A , 47), and Hissesm 
Lall Sahoo v. Maharajah Ltichmessur Singh (L R., 6 I. A , 233) commented upon 

In this case the plaintiffs sought to recover possession of two-thirds of a 
tenure consisting of 50 bighas odd, alleging that it was their ancestral property 
which had belonged to their father, and on his death had come to. them and 
their brother Gupta Lai. 

Gupta Lai, who was the eldest of the three brothers, was the manager of the 
property, and his name was alone registered in the zamindar’s shensta as 
proprietor. 

* Appeal from Appellate Decree No. 978 of 1888, against the decree of H. Beveridge, 
Esq., Judge of Patna, mi ted the 6 th of January 1883, reversing the decree of Moulvi Mahomed 
Kurol Hosain, Khan Bahadur, Second Subordinate Judge of that District, dated the 21st of 
November 1881. 
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The zamindar, one Mussumat Adhikari Koer, who was entitled to an 
annas share of the land in question, brought a suit against Gupta Lai for arrears 
of rent and obtained a decree. In execution of that decree the right, title, and 
interest of Gupta Lai in the tenure was brought to sale, and purchas^ by 
defendant No. 1, in the names of others who were also made defendants in the 
suit. 

Defendant No. 1, Sew Lai Singh, thereupon took possession of the whole 
of the tenure, and the plaintiffs accordingly brought this suit to recover their 
shares, alleging that not being debtors of Mussumat Adhikari Koer the decree 
against their brother did not affect their interest, and nothing passed to the 
purchaser except the right, title, and interest of the judgment-debtor. The 
plaintiffs in their plaint admitted that they were members of a joint undivided 
family. 

Jeo Lai Singh in his written statement denied that he was the purchaser, 
and pleaded that he was not a necessary party. He further contended that the 
decree being for arrears of rent, the whole of the tenure was liable, and that 
the plaintiffs had therefore no right to object to the sale of their interest therein. 

He also raised several other issues which are immaterial for the purposes 
of this report. 

The first Court found on the facts that the rent account of the kasht 
sold stood in the name of Gupta Lai , that he was in arrears , and that as the 
suit was brought against him and the sale held in exe-[9983cution of the 
decree in that suit, the plaintiffs must also be taken to be debtors by implica- 
tion. That they having failed to pay their rent and protect their right, they 
could not now come in and claim that their rights had been protected for them. 

That s. 59 of the Bent Act was inapplicable to the case, and that the 
property sold was sold for the debt for which the whole family was liable, and 
not for Gupta Lai’s own personal debt. 

The plaintiff’s suit was therefore dismissed with costs. 

This decision was, however, reversed by the lower Appellate Court, which 
held that, as the sale took place under s. 64, the zamindar was no better off than 
an ordinary decree-holder who sold under a money decree, and therefore that 
he could only sell what his judgment-debtor possessed . that the plaintiffs 
being parties to the suit and not being bound to pay their brother’s debt in the 
way in which they would have been bound had he been their father, their 
rights in the property were not affected by the sale. The Court also held that 
it made no difference that the name of Gupta Lai was alone registered in 
respect of the property. 

The decree of the lower Court was therefore reversed, and the plaintiffs 
obtained a decree for possession of two-thirds of the property. 

The first defendant, Jeo Lai Singh, now specially appealed to the High 
Court. 

Baboo Mokesh Chunder Ghowdhry, Munshi Mahomed Yusoof, and 
Mr, C. Gregory for the Appellant. 

Baboo Chunder Madhub Ohose and Baboo Sahgram Singh for the 
Bespondents. 

The Judgment of the Court (Garth, C.J., and Beverley, J.) was 
delivered by 

Garthf C.J. — The two plaintiffs in this case are the brothers of Gupta Lai, 
the defendant No. 4, and they bring this suit to recover from the defendant 
No. 1 possession of their shares of an ancestral tenure which belonged to their 
father Jugrup Mahton. 
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This tenure was held under two zamindars, one of whom, Mussumat 
Adhikari Koer, was entitled to an 8 annas odd share in it, [999] and the other 
zamindar to the residue, the oollections of the two zamindars being made 
separately. 

The defendant Gupta Lai was the eldest of the three brothers and the 
manager of the property, and his name only was registered as the proprietor of 
it in the zamindar's shertsta. 

The rent being in arrear, Adhikari Koer sued him (Gupta Lai) for her 
share of it, and obtained a decree. But being only a part-proprietor, she could 
not sell the entire tenure under s. 59 of the Kent Law, but she brought to 
sale under s. 64 the right and interest of Gupta Lai, the judgment-debtor, and 
Jeo Lai Singh alias Kushi Singh, the defendant No. 1, became the purchaser. 

Under this purchase the defendant No. 1 obtained possession of the whole 
tenure, whereupon the two plaintiffs, the brothers of Gupta Lai, who were 
each undoubtedly entitled to a share in the property, brought this suit to 
recover possession of their shares. 

They contend that, as the sale was only of the right and interest of 
Gupta Lai, his share only in it passed to the purchaser. 

The defendant No. 1, on the other hand, says that, as the decree was for 
rent due from all the brothers, and as the defendant No 1 was the manager 
and sole registered owner, representing all the brothers, the whole interest in 
the tenure passed by the sale. 

The first Court dismissed the suit , but the Judge has given the plaintiffs a 
decree. 

Against this the defendant No. 1 has appealed, and the only question is, 
what passed by the sale to defendant No. 1. 

Upon this point we have been referred to two cases decided by the Privy 
Council. • 

The first of these, which is relied upon by the plaintiffs, is Doolar Chand 
Salioo V. Lalla Chabeel Chand (L. R., 6 I. A., 47). 

In that case one Gooder Khan and his three sisters were entitled as heirs 
to their father Baohoo Khan to a tenure consisting of a certain mouzah, Gooder 
Khan’s share being 7 annas odd, and his sisters being entitled in separate 
shares to the residue. 

[ 1000 ] The rent of this tepure being in aiTear, the zamindar brought a 
suit against Gooder Khan for the whole rent, and obtained a decree , and in 
execution of that decree he applied by petition for a sale, not of the tenure itself, 
which he might have done, but “for an attachment ” and sale of the “ judgment- 
debtor's property in it.” 

An order was made in accordance with that petition, and the sale notifi- 
cation expressly stated : “ The rights and interests of other persons in the said 
property will not be sold by auction, besides that of the judgment-debtors.” 
Doolar Chand and others becaipe the purchasers at the sale, and the sale 
certificate was in these terms * — 

“ Hence this certificate being made over to Doolar Chand, Baijnath and 
Bam Saran Sahoo, the auction -purchasers, iJb is proclaimed, that* whatever 
rights and interests the judgment-debtor has in the property aforesaid have 
ceased to exist from the 25th of July 1872, the date of the auction sale, and 
become vested in the auction-purchasers.” 

Thereupon the purchasers were let into possession of the entire tenure, 
and a suit was afterwards brought against them by a person who had acquired 
the shares of the three sisters to recover possession of those shares. 

In that suit the question arose, whether by the sale in execution the whole 
tenure passed to the purchasers, or only Gooder Khan’s share in it. 


* S CAl*.— ^7 
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It was one important element in that suit (which appears from the report 
of the High Court's judgment, but does not appear in the report of the case 
before the Privy Council) that the name of the registered owner of the tenure 
in the zamindar's sherista was Bachoo Khan, the father, who was dead ; and 
as the parties were Mahomedans, Gooder Khan and his sisters did not constitute 
a joint undivided family, as they might have done if they had been Hindus. 

Their Lordships held, under these circumstances, that as the zamindar, the 
decree-holder, sued Gooder Khan alone , and as instead of selling the whole 
tenure, as he might have done, he sold only the right and interest of one of 
the heirs, Gooder Khan ; and as the sale notification and sale certificate ex- 
pressly confined [1001] the sale to the right of Gooder Khan, the shares of the 
sisters did not pass to the purchasers. 

The other case to which we were referred is Btssessur hall Sahoo v. 
Maharajah Luchmessui Singh (L R , 6 I. A , 233). 

In that case two decrees had been obtained against one member only of a 
joint Hindu family for sums due for the rent of a mouzah, which had been 
taken on lease, as the Privy Council found, for the benefit of the family. 
Under these decrees certain property, which belonged to the joint family, was 
sold in execution and the question afterwards arose in the case to which we 
are now referring, whether, under that sale, the whole of the property passed 
to the purchaser, or only the share of the member of the family against whom 
the suits were brought, and it was held by their Lordships, that although 
there was some informality with regard to the form of the decrees, still as the 
decrees were obtained against the representative of the family in respect of 
a family debt, they could properly be executed against the joint property of 
the family. 

Their Lordships, after referring to some other authorities in support of 
that view, say, that in execution proceedings the Court will look at the 
substance of tiie transaction, and will not be disposed to set aside an execution 
on mere technical grounds when they find that it is substantially right.” 

We think that these two cases afford an apt illustration of the principle l)v 
which we should be guided in the decision of the present case. 

Where it is clear from the proceedings that what is sold, and intended 
to be sold, is the interest of the judgment-debtoi only, the sale must he confined 
to that interest, although the decree-holder might have sold the whole tenure 
if he had taken proper steps to do so, or although the purchasers may have 
obtained possession of the whole tenure under the sale. 

But if, on the other hand, it appears tliat the judgment-debtor has been 
sued as representing the ownership of the whole tenure, and that the sale, 
although purporting to be of the right and interest of the judgment-debtor only, 
was intended to be, and in justice and equity ought to operate, as a sale of the 
tenure, the [1002] whole tenure then must be considered as having passed by 
the sale. And if the question is a doubtful one on the face of the proceedings 
or one part of those proceedings may appear inconsistent with another, the 
Court must look to the substance of the matter, and not the form or language 
of the proceedings. 

Thfe case of Doolar Chand illustrates the first of these propositions , the 
case of *Bissessur LallJSahoo illustrates the second. 

Now, in the present case, Gupta Lai, the defendant No. 4, was not only 
the manager, but the sole registered owner of the tenure , and Adhikari Koer, 
in claiming against him the entirety of her share of the rent, took the ordinary 
and proper course of suing the tenant, who in the zamindar's sherista repre- 
sented the entire tenure. 
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Moreover, when she had obtained her decree, she was unahle, as she only 
owned a share in the zatnindari interest, to sell the whole tenure under s. 59. 
She could only obtain her execution in the way m which she proceeded to 
enforce it, namely, by selling the right and interest of the judgment-debtor 
under s. 64. 

But as between her and the persons interested in the tenure she had a 
right to treat Gupta Lai as the sole owner of the tenure, and when she sold 
his right and interest for the rent due, she was, m our opinion, selling the tenure 
itself. 

Ab his name was registered, as the sole owner ot the tenure, he represented 
Ins brother’s interests in it as well as his own The rent was due from them 
all, though he alone was sued for it, and as they were equitably liable to pay 
the amount of the decree, it was only just that their interests as well as his 
should be sold to satisfy it. 

We think, therefore, that the judgment ol the District Judge should 
be reversed, and that of the Subordinate Judge restored, with costs in both 
Courts 

Appeal allowed. 


NOTES. 

[ SALE IN EXECUTION— WHEN INTEREST OF PARTIES OTHER THAN JUDGMENT- 
DEBTOR PASSES— 

Prifiid tacie, a person who is not a party to the suit cannot be affected in person or pro- 
perty bv anything that is don<3 in the suit — 1 C L J . at 614 , 13 OWN, 270 at 
272 ; 26 Cal., 677 at 6U7. 

An exception exists under the statutory provKsions of the Rent Law whereby the whole 
tenure may be brought to sale m proceedings against the registered tenant ilone — 13 C W. 
N., 270 at 272 Whore the statutory procedure is not followed, the sale is to be treated as if 
it wore a sale in execution of an ordlua^^ money decree - -(1903) 30 Oal ,550 30 I A,, 81 at 

87. A suit b;y the assignee of the decree who was not also the .issignec of the land doer* not come 
within this — (1904) 1 C. L. J , 500 , nor is a suit under the Public Demands Recovery Act, — 
6 C. W N , 302. 

Another exception i.s where proceedings are taken against persons holding a representative 
character, (e g., pcisons having power to act on behalf of, or to deal with the iiiteiesb of, 
others) in circumstances justifving their being treated as leprcsentitive proceedings — 13 
C W. N., 270 at 273, 

Such circumstances h.ive been recognised when the defondaiit was the Katta of the 
MiUkshara family — 10 Cal , 990 (as cxplaiiied in 13 OWN 270 , 13 C W N , 746 at 749, 
but see also the different explanation in 26 Gal ,677 at 699 where this point is treated as 
il^imatcrial) , (1890) 14 Bom., 697 , when the defendant had been, as a matter ol fact, the 
person held out bv the unrecorded persons as their representative in other suits — (1899) 26 
Cal., 677 ; when the persons sued arc all the registered owners, representing, consequently, 
the ownership 'of the whole tenure —(1884) 10 Cal., 990 as explained in (1899) 26 Cal , 677 at 
h 699 which IS explained in IOC W N , 176, i>ec also (1887) 13 C W N., 270 at 273 where 
this case was doubted ; 

Accordingly the presumption was not applied whilri' the eo-shareis were Klahomcdiuis, 
one of whom alone was registered in the shcrinla. (1888) 13 C W N , 270 , nor where the un- 
recorded tenant’s interest had been transferred, as the lecordod tenant presumably did not 
represent the transferee, 10 C. W N , 176, nor whore the salt' had* boon held at the instance of 
a fractional landlord for his share of the rent — (1905) 10 C. W N , 176 at 180 4 C L. J , 
68 , (1909) 13 C. W. N., 746. 

A suit would lie for declaration of liabilit> to sale in execution of the interests of persons 
not mode parties thexeto . — (1895) 23 Cal. 302 ] 
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PIm 80th July, 18841 


Present : 

Sir Richard Garth, Kt., Chief Justice, and 
Mr. Justice Beverley. 


Ram Pershad Ghowdry and others Plaintiffs 

versus 

Jokhoo Roy and another Defendants. 


Declaratory suit, Ground of — Waste by a Hindu widow — Mitaksham Law, 

It is open to a Hindu widow to give over possession to a stranger to the extent of her in- 
terest in the estate , but actually to favour the claims cf the latter, and allow him to enter 
his natiie in the landlord’s shertsta, would have the effect of setting up an adverse title as 
against the reversionary heirs, upon which a declaratory suit could he 

The plaintij^s, as the brother’s sons of one Bikramajit, brought this suit for 
possession of thirty-nine bighas fifteen biswas of culturable and orchard land 
in mouzah Bilaur, pergunnah Pawar, on the allegation that Mussumat Khati 
(defendant No. 2), who held the property as the widow and sole heiress of 
Sheo Shahai Chowdry, the only son of Bikramajit, had, in collusion with 
Jokhoo Roy (defendant No. 1), given up the entire possession of the property 
to him, and allowed him to record his name in the landlord’s sherista. The 
plaint also prayed that it might be declared that defendant No 1 had no right 
of inheritance to the property. Jokhoo Roy, the principal defendant, con- 
tended that inasmuch as the husband of Khati had predeceased his father, he 
(the defendant) held the property through his mother, the daughter of 
Bikramajit, on whom the property had descended in the ordinary course 
of succession, nor were Sheo Shahai or his widow ever in possession of the 
property. 

The Munsif found that Sheo Shahai had succeeded to his father, and the 
widow having died after the institution of the suit, gave the plaintiffs a decree 
as reversioners under the Mitakshara law. 

On appeal the Subordinate Judge dismissed the suit, on the ground 
that the plaint disclosed no cause of action, and that the mere fact of causing 
or allowing another’s name to be registered in the landlord’s shertsta is not 
waste, BO as to entitle the reversioner to step in and take possession of the 
property. 

[1004] The plaintiffs appealed to the High Court. 

Baboo Chundet Madhub Ghose and Baboo Bomesh Uhunder Bose for 
Appellants. ^ 

Baboo Mohesh Chunder Chowdhry and Munshi Mohamed Yusoof for the 
Respondents. 

The facts and arguments fully appear in the JudUment of the Court* 
(GabTHi C. J., and Bevbrley, J.) which was delivered by 

Garth G. J. — The plaintiffs in this case are the heirs of the brothers of 
one Bikramajit Singh, who is said to have died in 1252 fusli. 

Bikramajit admittedly left a widow called Sabja, and a daughter, called 
Moona, who is the mother of the defendant No. 1. He also had a son, 
Sheo Shahai Singh, whose widow, Khati, is defendant No. 2 ; and one, — the 

• Appellate Decree No. 1012 of 1883 against the decree of Baboo Troiloky- 

Nath mttor, Second Subordinate Judge of Shahabad, dated the 26th of March 1883, rev^ 
hig the decree of Mouivi Abdul Aaiz, Third Munsif of Arrah, dated the 18tb of March 1882. 
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nsWlfr— 4«liie in the case, so far as the question of title is oonoerned, is, whether 


ca not this mb survived his father. 
d0atSi8*Jlt”te*deMend^“to‘v‘‘ 

™ ‘hat they fthe plaintiffs) 


were the reversionary heirs. 

AJ-;! other hand, was that Sheo Shahai Singh 

died 06 ore hls father, and the estate then passed to Bikramaiit^s widow, 
Sabja, and after her death to their daughter, Moona, who, with her son, the 
defendant No. 1, has taken possession of the property. 

The plaintiffs brought this suit on the following allegations They say, 
in paragraph 2 of the plaint, that after Sheo Shahai’s death hia widow, Khati, 
oame into possession of the estate, and that Sheo Shahai’s mother, that is 
Sabja, used to live jointly with Khati, and receive her maintenance up to the 
time of her death in 1276. 

Then in paragraph 5 they go on to say that the defendant No. 1, having 
fraudulently brought the defendant No. 2 under his influence, entered upon 
possession from Agrahan 1277 ; and (in paragraph 6) that defendant No. 2 
having relinquished her right and possession, and having got the name of 
defendant No. 1 registered, has put him into possession. 

[10D3] And they accordingly pray that their title as reversioners may be 
Ifleclared as against defendant No. 1, and that in consequence of defendant 
No. 2 having wrongfully given over the property to defendant No. 1, they, 
the plaintiffs, may be declared entitled to recover immediate possession of it. 

The defence was, as already stated, that the plaintiffs had no title as 
reversionary heirs , that Sheo Shahai died before his father , and consequently 
that his widow, Khati, the defendant No 1, never inherited the property , 
but that, on the contrary, first, Sabja, and after her death in 1261, the defen- 
dant No. 1 and his mother Moona, have been in adverse possession. ^ 

Defendant No. 2 died during the pendency of the suit , and for this reason 
the first Court (erroneously as it seems to us) did not think it necessary to try 
the question of possession Having found as a fact that Sheo Shahai survived 
his father, the Munsif came to the conclusion that the plaintiffs were eiititled 
to a decree for possession, as being the reversionary heirs. 

It is clear, however, that if Sabja and Moona, and the defendant No. 1 
have been all along in adverse possession as against Khati, this circumstance, 
though it might not operate to bar the plaintiffs’ title as reversioners, may 
nevertheless be important as showing that Sheo Shahai never in fact succeeded 
to his father’s estate. Khati was admittedly out of possession at the time 
when the suit was brought, and it is a circumstance well worthy of considera- 
tion that the plaintiffs put the death of the mother Sabja at so recent a 
period as 1276. 

The Subordinate Judge disposed of the case on a ground quite irrespective 
of the question of title. He held that, assuming the plaintiffs to be the 
reversionary heirs, the plaint disclosed no valid cause of action , and he accord- 
ingly dismissed the suit, leaving the question of rights to be determined hereafter. 

It has been contended before us that this’ decision of the lower’ Appellate 
Court was wrong ; and that the plaint, as originally framed, disclosed a 
sufficient cause of action. 

It seems clear to us that, so far as the suit was one for immediate posses- 
sion, it could not have been brought during the lifetime of Khati. Assuming, for 
the sake of argument, that the estate was properly vested in her, she had a 
right, of course, to dispose of [1008] it for the term of her life in any manner 
she thought fit. But it is clear from the plaint and written statement, as well 
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as from the issues raised in the first Court, that the mere fact of the defendant 
No. 2 having given up to the defendant No. 1 the temporary possession of the 
property, is by no means the real cause of complaint. 

It is obvious that the question between the parties is a very serious one 
of title, and possibly also of adverse possession ; and what the plaintiffs say is, 
not that the defendant No. 2 has merely allowed the defendant No. 1 to 
enter upon possession in her inUresty but that she had favoured his claims to the 
ownership of the property as against those of the plaintiff's and that he has 
accordingly had his name registered m the landlord’s shensta as the trueowner. 

This is in fact setting up an adverse title as against the plaintiffs ; and it 
is plain from the written statement and the issues that this is the declared 
intention of defendant No. 1. 

The suit, therefore, seems to us to be precisely one of those which are 
referred to by the Privy Council in the late case of Isn Dai Koer v. Hansbutti 
Koerain (I. L. R., 10 Cal , 324). 

In that case a Hindu widow had alienated lier husband's estate, not for 
any legal necessity, or for her own personal benefit, but with a view to change 
the succession, and to give the inheritance to her own heirs, in preference to 
those of her husband ; and the latter, under these circumstances, brought a suit 
to obtain a declaration, that the alienation made by the widow was only valid 
for her life, and void as against the reversionary heirs. 

The High Court in that case had refused to interfere , but the Privy 
Council held that the plaintiffs were entitled to a decree. 

In page 332 of the report their Lordships say — 

“ It is laid down, and in their Lordships’ opinion correctly, in Shyama 
Charan Sircar’s Vyavastha Darpana, that if a widow, without consent of her 
husband's heirs, dispose of his property for purposes not sanctioned bv law, 
they are entitled to interfere, and prevent any such wrongful alienation by her, 
yet it IS clear, that a widow mav alien her own interest. If then she executes 
[10071 a conveyance valid for her own interest, but purporting fco convey a 
larger interest to the grantee, it is difficult to see how the reversioner can get 
any felief, except by a declaration that the conveyance is void pro Canto. 

He cannot set the deed aside, because it is partly valid , nor can he affect 
the possession, which the widow has a right to keo]) or to give up to another. 
Such suits as this would seem to be, at least in many cases, the only practical 
mode of enforcing the heir’s right to interfere with a widow’s alienation.” 

The principle thus laid down by their Lordships appears to us to apply, 
almost with greater force, in the present instance. 

The defendant No. 2 is not only charged by the plaintiff's witii having 
made an alienation of her property, whicli might be good for her life, and void 
as against the reversionary heirs, but they say that she has relinquished the 
property in favour of a rival claimant, the defendant No. 1, who, apparently, 
with her full consent and concurrence, has been registered as the absolute 
owner. 

It appears to us that this is the very case in which the reversionary heir 
is justified in asking the Court to interfere. 

It is true that under the present Limitation Act his rights as against the 
rival claimant might not be affected by limitation (see the Pull Bench case of 
Srina^h Kur v. Prosunno Kumar Ghose (I. L. R., 9 Cal., 934) ; but it is obvious 
that, apart froiu^ limitation, cases may, and often do occur, in which silence, or 
appaa*ent acquiescence on the part of a reversioner, in assertions of his nq^his as 
against the mongftd acts of a rival claimant, may throw a cloud over his title, 
and tend seriously to jeopardise his rights. 
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In such oases it is often most desirable, in the interests of justice, that the 
question should be brought before the Court with as little delay as possible , 
and we consider that in this instance the plaintihs were perfectly justified 
(assuming, of course, that their title is what they state it to be), in asking for 
the assistance of the Court. The case must, jblierefore, go hack to the Subordi- 
nate .fudge in order that the issues may be properly tried with a due regard 
to these observations. 

The costs in both Courts will abide the result. 

Case remanded. 


NOTES. 

[ As to when roversioner can sue for declaration that the alienation by a Hindu widow 
are not binding, see 32 Cal., G‘2 , 18 M L J , 275 , 8 A. L J , 464 , 11 Cal , 791 , 14 Bom., 
612 ] ^ 


[1008] APPELLATE CIVIL 

The noth July, 1HH4 
Present • 

Sir Richard Garth, Kt., Chief Justice, and Mr. Justice Beverley. 

Nundo Pershad Thakur Plaintiff 

vers^lH 

Gopal Thakur. . . . Defendant ' 

Pie-emplton — Cneimnies- Claim wheie thne are seveinl co-sharers — Tender 

of price for the land claimed - One out of seveial co-sliaiers clawiiULi a 

riqhi ta p) exemption 

A person seeking pre-emption declared his right theieto wln^n he fust heard of the sale in 
the presence of witnesses, and, as soon as was possible on the same day, in the presence of 
the same witnesses, demanded his right from the vendors and the purchasers Held, that it 
was unneccssar}' that ho should again state when making his demand, or that his witnesses 
should testify to the fact, that he had declaied his right as soon as he h ard of the sale. 

The principle of the law of pre-emption is that the pre-emptor should assert his right 
as soon as he has heard of the sale , that he should demand his right from the vendor, or 
purchaser, or on the ground, in the presence of witnesses , and this assertion and demand 
may be simultaneous ; but if they are not, the pre-ernptor, when he makes the demand, is 
required to make a declaration before witnesses that he assorted his right when first he 
heard of the sale. 

In a suit for pre-emption it is unnocessar> to prove a tender of the actual price paid for 
the property claimed, it being sufficient if the peison claiming the right to pre-emption states 
that ho is ready to pay for the land such sum as the Court may assess as the groper price 
for the property. 

Under the Swmiv law the right of pre-emption may be exercised by one or more of a 
plurality of co-sharers. • 

This was a suit claiming a right of pre-emption over certain lands spid by 
defendants Nos. 4 and 6 to defendants Nos. I, 2 and 3. * 

• Appeal from Appellate Decree No 069 of 1883, against the decree of Baboo Dinesh 
Chunder Boy, Subordinate Judge of Tirhoot, dated 29th of December 1882, reversing the 
decree of Moulvi Mahomed Nurul Hosain, Munsif of Tajpore, dated Slat of January 1882. 
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The plaintiff sued as a shofa khuUt to obtain bis right of pre-emption over 
a ten-gunda two-cowrie share in mouzah Bishenpur Lukhmi, bearing the tauzi 
No. 1656. The share claimed was sold by defendants 4 and 5 to defendants 
1, 2 and 3 under a kohala, dated the 1st June 1881. 

This kobala purported to sell^a share in mouzah Bampur [1009] Bishen 
as well as the share claimed in the suit, and the consideration for the 
two shares was set out as Bs. 700. no specified separate sum being set out as 
the value of either of the shares sold. It appeared that mouzah Bishenpur had 
been partitioned into two estates bearing touzi Nos. 1656 and 1657, and that the 
plaintiff' was a shareholder in No. 1656, in which the defendant!^ 4 and 5 had 
also a share, the defendants 1, 2 and 3 being the shareholders of No. 1657. 

The plaintiff stated that he first learnt of the sale from one Jhullu Thakur 
who, on the 15th July 1881, at mouzah Bishenpur, informed him that the share 
claimed had been sold for Bs. 400. And that on the same day he performed the 
ceremony of talubi-mowasibat, by exclaiming — “ I have purchased the^roperty 
sold for a consideration of Bs. 400 and at the same time called upon the per- 
sons present in the assembly to bear witness ; that on the same day he duly per- 
formed the ceremony of talubi-ishhad, by taking with him the purchase money 
and witnesses and going to the house of the defendants 4 and 5 in mouzah 
Kusour, and alter asserting his right of purchase, demanding the return of the 
kobala, and calling upon the witnesses to bear testimony ; that, on the refusal 
of the defendants 4 and 5 to return the kobala, he went accompanied by 
witnesses to the first defendant, Gopal Thakur, and asserted his right and asked 
for the return of the kobala, calling upon the witnesses to bear testimony , and 
that he subsequently went to the defendants 2 and 3, accompanied by witnesses, 
and in the same manner asserted his right of pre-emption and asked for the 
return of the kobala , and that he lastly went to the locality of the share 
\slaimed, and proclaimed his right of pre-emption in the presence of witnesses, 
and pei^ormed the ceremony of talubi-ishhad, calling upon his witnesses to bear 
testimony to the fact. That, on the defendants refusing to return the kobala 
be brought this suit, asking that his right might be declared on payment of 
Bs. 400 or such other sum as might be found to be the value of the property 
claimed. 

Defendants 1, 2 and 3 stated that, although mouzah Bishenpur had been 
partitioned by the Collector into two distinct kulums, and although they were 
not the proprietors of the kulum in which lay the share claimed in the suit, 
they were shareholders in the [lOiO] other kulum, and as the julker and 
mmak&ayer and 70 high as of cultured land had not been partitioned but belonged 
jointly to both kulums, they were therefore joint proprietors with the plaintiff 
in these lands and no right of pre-emption could be claimed as against them, 
and they further contended that the two ceremonies had not been duly performed, 
and that the plaintiff was aware of the sale prior to the 15th July 1881. 

The Munsif found that the defendants 1, 2 and 3 could not be considered 
co-sharers with the plaintiff, and that, therefore, the latter had a right to bring 
the suit ; that the two ceremonies had been duly performed ; and tliat the 
plaintiff was unaware of the sal5 until the 15th July 1881. 

The defendants appealed. « 

The Subordinate tTudge found that the plaintiff had other co-sharers in the 
estatenNo. 1656, who had not been made parties to the suit ; and that the right 
of pre-emption #a8 extinguished where there were several sharers in the estate 
claimed and where, m in this ease, it had not been shown that the other 
had surrendered their claim to pre-emption ; and further that the 
plain^fi was bound to prove that Bs. 400 was the price given for the share he 
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olaimad, and that he had failed to do so ; that he had duly made his claim in the 
talubi^mowasihat, and that the plaintiff had not declared, when performing the 
talubi-ishhad t nor had his witnesses testified to the fact, that the principal 
demand by invocation of witnesses had been duly made. He therefore 
allowed the appeal and dismissed the suit. 

The plaintiff appealed to the High Court. 

Baboo Uma Kali Mookerjee for the Appellant. 

Baboo Bajendro Nath Bo^e for the Respondents. 

Judgment of the Court was delivered by 

Garth, C* J. — We think the Court below has fallen into error on several 
points of law in this case. 

The facts are these : Mouzah Bishenpur Lukhmi, otherwise called Gahi, 
has been partitioned into two estates, bearing Nos. 1656 and 1657 on the touzi 
of the Mozufferpore District. The plaintiff is a proprietor of No. 1656, in which 
the second [1011] party defendants had also a small share. This share they 
sold to the first party defendants, who are proprietors in estate No. 1657. 
The plaintiff accordingly brought this suit to establish his right of 
pre-emption to purchase the property so sold. 

Now it appears that, at the time the butwara was made, the julkur, 
7iimaksayer, and some 70 bighas of culturable land were left in the joint 
possession of the proprietors of both estates, and were not partitioned, and the 
plaintiff’ and the first party defendants were both joint co-proprietors in the 
same. The Subordinate Judge considers that this circumstance gave the first 
party defendants a right equal to that of the plaintiff to purchase the property 
in question. But this clearly is not so. The plaintiff, who was a co-sharer of 
the defendants second party in No. 1656, had a preferential right of purchasing 
lands forming part of that patti as against the defendants first party. The 
case quoted by the Subordinate Judge — Golam Ah Khan v. Agurgeet Roy (17 W. 
R., 343) — appears to be precisely in point. The Subordinate Judge attempts 
to distinguish it on the ground that in this case there were 70 bighas of “ culti- 
vated and ryatti lands ” left ijmali , but we think this is a distinction which 
makes no difference in the present case 

Then it appears that there are other co-sharers in estate No. 1656, and 
the Subordinate Judge seems to think that for this reason the plaintiff's suit 
will not lie. 

But here, again, we tihink he is in error. The provision of the Maho- 
inedan law, on which he has relied, is peculiar to the Imamiyah Code, which is 
not generally applicable in this country. The Sunni law, which prevails here, 
allows the exercise of the right by one or more of a plurality of co-sharers 
(Tagore Law Lectures for 1873, pp. 518-39) Moreover, it does not appear that 
this objection was either taken in the written statement, or when the issues 
were framed between the parties. 

The next point on which we think the Subordinate Judge erred is this : 
It appears that at the time when the first party defendants purchased the 
property in suit, they also by the same [1012] conveyance purchased a share 
in another property, and the consideration paid for* both properties was 
Bs. 700. The plaintiff alleged that the price assessed by the parties for the 
property in smt was Rs. 400, but he offered in his plaint to^pay any further 
sum which the Court might find the property to be worth. The first party 
defendants did not deny this allegation, and no issue was raised upon the 
point. The allegation was, moreover, supported by the statement of one of 
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the vendors. We think the Subordinate Judge, therefore, was wrong in saying 
that the plaintiff was bound to prove the alleged separate price for the land in 
suit, and in finding that he had not offered a proper price for the property. 
We think that it was impossible to gather from the defendant’s written state- 
ment that this objection would be raised in the suit ; and that if the Sub- 
ordinate Judge considered it a proper objection to be taken for the first time in 
appeal, he should have remanded the case, in order to give the plaintiff an 
opportunity of proving his allegation. But in point of fact it has been 
frequently ruled, that a tender of the price paid is not necessary in such cases ; 
and that it is sufficient if the person seeking pre-emption agrees to pay any sum 
which the Court may assess as the proper price of the property. See Jahangeer 
Bulcsh V Bhiclcaree Lall (11 W E.. 71) , Ileera Lall v. Moorut Lall (11 W. E., 
275) ; Nnbee Baksh v. Kaloo Lashker (22 W. E., 4) ; and Lalga Prasad v. Dehi 
Prasad (I. L. E , 8 All . 236) 

The real defence to the suit was not that the price nfPerod was insufficient, 
but that the plaintiff was aware of the purchase long before the date on 
which he says he became aware of it ; and that, in fact, the property was 
offered to him and that he declined to purchase it. Tin's defence has, so far 
as we can see, completely broken down 

Lastly, the Subordinate Judge says . “ Then as to the performance of 

the ceremonies of taliibs, 1 see that the principal demand by invocation of 
witnesses was not, even according to the statements of the plain tifi’s witnesses, 
duly made For one of the main ingredients in the talubt^ishhcbd is the 
declaration by the shaft that he made the claim in the talubi-mowasihat 
immediately after the hearing of the sale) and this none of the plaintiff's 
witnesses testify that the plaintiff [iOlSj did That an omission to do this is 
fatal to the plaintiff’s suit was held by the High Court, in accordance with 
the provisions of the Mahomedan law in a case which was cited from page 462, 
voL 24, of Sutherland’s Weekly Eeporter " 

Now, what the Subordinate Judge means in this passage is apparently 
this: — that the plaintiff’s witnesses do not say that at the time of the talubi-ish- 
had the plaintiff stated, in their presence, that he had claimed his right of pre- 
emption (m other words, performed the talubi-moivasibat) as soon as he 
heard of the sale. And this omission on the plaintiff's part, the Subordinate 
Judge, relying on the ruling of this Court in the case cited by him, considers 
to be fatal to his suit. The facts of that case are not set out in the report , 
and it may be that some considerable time elapsed between the performance 
of the two ceremonies. In the present case, however, the two ceremonies 
followed immediately upon one another, if indeed thev were not performed 
simultaneously. It would appear from the authorities that the talubi-ishhad, 
or demand with invocation of witnesses, should take place either %n the presence 
of the vendor or of the purchaser, or on the land which is the subject of dispute. 
The Hedaya says that the ceremony is performed “ by the shaft taking some 
person to witness, either against the seller (if the ground sold be still in his 
possession^ or against the purchaser, or upon the spot regarding which the 
dispute has arisen,” and the form of affirmation should be to the following 
effect : “ Such a person has bought such a house, of which I am the shaft; 1 
have already claimed my privilege of shafa and now again claim it ; be therefore 
witness thereof.*’ — (Hedaya, HI, 571-72), And the Futawa Alamgiri (V. 268) 
tells us that this ceremony is only necessary “ if at the time of making the 
talubi-mowasibat or immediate demand, there was no opportunity of invoking 
witnesses ; as for instance, when the pre-emptor at the time of the hearing of 
ike sale was absent from the seller^ the purchaser and the premises. But if he 


698 



aoVAh THAKUR [ 1884 ] 


LL.B. 10 Cal. 1014 


heard it in the presence of any of these and had called on witnesses to attest 
the immediate demand, it would suffice for both demands, and there would be 
no necessity for the other. The principle of the lav^r indeed seems to be this : 
Ftrst, that the pre>emptor should assert his right as soon as he hears of the sale ; 
and, [10143 secondly, that he should demand his right from the vendor or pur- 
chaser or on the ground in the presence of witnesses , and of course this assertion 
and demand may be simultaneous. But if they are not, the pre-emptor, when 
he makes the demand, is required to make a declaration before the witnesses 
that he asserted his right when first he heard of the sale And the reason of 
this seems to be that, in the absence of witnesses at the time of the assertion or 
talubi-mowasibat, the declaration of the pre-emptor himself shortly afterwards 
was good evidence that he had' really asserted his right without delay. But 
in this case the witnesses in whose presence the plaintiff demanded his right 
from, first, the vendor, and then the purchasers, were also present when he 
first heard of the sale, and asserted his intention of claiming his right. It was, 
therefore, unnecessary for him to go through the form of lemindmg them that 
he had claimed his right as soon as he heard of the sale The witnesses all 
say that they proceeded at once with the plaintiff to the houses of the vendors 
and the purchasers, and that he then and there demanded his right of pre- 
emption Under these circumstances, we think that it was not necessary that 
the plaintiff should go through the empty foim of reminding the witnesses of 
what they had just heard. We may add that it does not appear that this 
objection was taken m the first Court. 

Finding then, as we do, that the lower Appellate Court has fallen into 
several errors on points of law, we must set aside its decree, and send the 
ease back for a new^ trial. We think that the costs m both Courts should 
abide the event 

Case remanded. • 


NOTES. 

[ Tins c‘«isc vvah overruled in (1890) 17 Cal , 548 ; and this overruling case was followed 
in (1894) 16 All , 383, (1898) 20 All , 487, 4!)9 . (1904) 27 All . 163 See also (1911) .11 All , 
1 , 1 A L J , 569 . 6 S. L. R., 107 ] 
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!r?ie 8th August, 1884, 

Pbesbnt ; 

Mb. Justice Tottenham and Mb. Justice Nobris. 

A. B. Miller, Oflfg. Boceiver of the High Court (m respect of the Estate of 


Khettermoni Dassee) Defendant 

versus 

Ram Ranjan Ohakravarti Plaintiff. 


Receiver — Sanction of the Court for Receiver to sv>e and be sued. 

The Receiver of the High Court does not represent the owner of the estate for which he 
IB Receiver, but is merely an ofheer of the Court, and as such cannot sue or bo sued, except 
with the permission of the Court. 

C101S3 The plaintiff^ who was a co-sharer with the defendants in a certain 
zamindari, Shah Alampore, sued his co-sharer (each of whom collected and 
received their share of the rents of the zamindari separately) for a sum of 
Rs. 44,030, which he alleged he had paid away for Government revenue in 
order to preserve the entire property from being sold for arrear of Government 
revenue. 

It appeared that by mutual arrangement with defendant No. 1, 
Khettermoni, the plaintiff, had been in the habit, for several years, of paying 
the share of Government revenue due from defendant No 1, who was the 
zamindar of a 3-anna share and durpatnidar of a 6-gunda share m the estate, 
setting the payment off against certain moneys due by him to defendant No. 1 
for the rent of certain patni and durpatni tenures, and adjusting the account of 
such payments On the 12th June 1880, the estate of Khettermoni was, by 
order of the High Court, placed in the hands of the Receiver of the High Court. 

Subsequently to this last- mentioned order, the plaintiff paid the Govern- 
ment revenue according to the arrangement above mentioned, and applied to 
the Receiver of the High Court to adjust the account, but no adjustment 
having been come to, he brought this suit for the purposes above mentioned, 
making both Khettermoni and the Receiver, with his other co- sharer, parties 
to the suit. It did not appear that the plaintiff had, however, obtained the 
permission of the Court to institute the suit against the Receiver. 

The defendant No. 2, the Receiver of the High Court, put in a written 
statement, and stated therein that he had obtained permission of the Court to 
defend the suit, contending that being “ a public officer ” he was entitled to 
notice of suit under s. 424 of the Civil Procedure Code , and that being in 
possession under an order of the High Court, he could not be disturbed in such 
possession without the leave of the Court, and that such leave not having been 
obtained, the suit ought to be dismissed. 

The defendant Khettermohi also put in a written statement which is 
immaterial for the purposes of this report. 

The Subordinate Judge found that notice under s. 424 was not necessary, 
the suit noc being one for damages on account of any wrong done by the 
Receiver in his official capacity and in the [ 1018 ] discharge of his official 
duties ; referring to the case of Shahebzadee Shahtmshah Begum v. Ferguson 

^ Appeal from Original Decree No. 268 of 1882 against the decree of 8. H. G. Taylor, 
Beerblioom, dated the 30th of June 1882. f 

/ ' 700 



HAM RANJAN CHAKRA VARTI [1884] hhJR. lO Cal. 1017 


(I. L. B., 7 CaL, 499). And as regards fche point of sanction, he found that 
no authority had been produced for the contention that the sanction of the 
High Court must be first obtained before suing its Receiver ,* and on the merits, 
after setting off a certain sum due to the Receiver as rent, gave the plaintiff a 
decree for a pare of his claim. 

The Receiver, defendant, appealed to the High Court. 

Mr. Sale^ Mr. Dunne, and Baboo Bhobani Churn Dutt for the Appellant. 

Baboo Mohini Mohun Boy and Baboo Surrendra Nath Muttyloll for the 
Respondent. 

Mr. Sale contended that the possession of a Receiver was merely the 
possession of the Court, and that any attempt to disturb that possession with- 
out leave of the Court was contempt of that Court. 

That a Receiver, being in the position of an agent for the owner, and 
having no interest in the pioperty, could not be made personally liable and 
ought never to be a party, either as plaintiff or defendant, citing Wilkinson v. 
Gangadhar Sirkar (6 B. L. R., 486), Kerr on Receivers, pp 124, 126, 156 ; De 
Winton V. The Mayor of Brecon (28 Beav., 203), Ames v The Trustees of the 
Birkenhead Docks [20 Beav , 332 (353)] ; Defries v Creed (34 L. J. Ch., 607) ; 
Hawkins v. Gathercole [1 Dr , 12 (18)J . 

Judgment of the Court was delivered by 

Tottenham, J (Norris, J., concurring) — The appellant m this appeal 
is the Receiver of the High Court. The learned counsel, who appears for him, 
urges only one objection to the decree of the lower Court, and that a technical 
one He says that it is a point of principle and therefore he contends for it. 
The objection is this that there was no authoiity of the Court for making the 
Receiver a party to this suit The plaintiff made him a defendant and a 
substantial defendant without having obtained the leave of the High Court. 
It appears to us indubi-[l017]table that this contention is valid. It is an 
elementary matter that the Receiver of the High Court does not represent the 
owner of an estate. He is an officer of the Court, and as such cannot sue or 
be sued except with the permission of the Court 

As against the Receiver, therefore, tlie decree must be set aside with costs 
in both Courts. 

The costs of tlie Receiver will be m proportion to the claim against him. 

Appeal allowed. 

NOTES. 

[RECEIYER— SANCTION OF THE COURT - 

In the later cabe of (3891) 18 Cal. 477 (481) the Court btated that it had been referred to 
this case and said that it did not altogether agree with the general terms of this decision 
Referring to this Mr Woodroffe m his Receivers (1903) Ist Edn. p. 242, remarks “ In what 
respect the Court disagreed is not stated, but it is a well-nigh universal rule in all Courts 
that a Receiver may not bring a suit without having first obtained leave of the Court.” 

Whore the usual form is not followed, the Receiver has only those powers which arc con- 
tained in the order of appointment . — (1887) 14 Cal , 323. 

Where property in the hand of the Receiver is intended to be afiected by fte result of 
the litigation, the Receiver is a proper and necessary part> to such suit by way of addition 
to and not in substitution for the parties primarily responsible — (\910) 14 C. W N , G68. 

The sanction of the Court is not a condition precedent, (1910) 8 I# C , 1 

The sanction of the Court is necessary even for the Magistrate to make an order on him 
under sec. 145 of the Or. P. C., 1898. 

The Receiver being an ofiicer of the Court, any party aggrieved by his conduct should 
seek redress ili the very proceeding m whych he was appointed receiver — (1902) 26 Mad., 

493 .] 
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APPELLATE CIVIL. 

The ti^nd July, 1884. 

Present 

Sir Eicharu Garth, Kt., Chief Justice, and 
Mr. Justice Bevbrubt. 


Isree Pershad Singh and another Defendante 

versus 

Nasib Kooer and others Plaintiffs. ' 


Hindu law — Mitakshara — Skate of widow mother on fiarf/tion in ancestral 
and proceeds of ancestral propertii. 

A Hindu mother on partition is entitled to a share equal to that ol a son both in the 
ancestral property of her hussband and m all property acijiiired with the proceeds of auch 
ancestral property 

Svdanmid Mohapattur v. Soot jamoiiey Dayee (11 W R , 136) di^si^nted fiom 
This was a suit by a Hindu widow to obtain, aftei a partition had been come 
to in the family (the family being governed by the Mitakshaia law), a share in 
such property equal to the share of a son 

Nasib Kooer, the plaintiff, was the wife of one Baijnatli Singh wlio died 
in 1263, leaving him surviving his two widows and four sons, members of a 
joint Mitakshara family After the death of Baijnath, the family remained 
under the management of Nasib Kooer In 1276 Kasida Kooer (the other 
S^iAow) died , and in 1281 a separation took place in the joint family, and the 
properties were partitioned off, no share in this partition was allotted to Nasib 
Kooer, although she retained in her possession the whole of a certain mouzah 
called Lodiporo , after their separation the two eldest sons continued to live 
together, whilst the two younger lived also by themselves. Nasib Kooer, 
according to her own [ 1018 ] statement, which was disputed, was living at 
Lodipore. In March 1878 the two elder brothers (defendants Nos. 1 and 2) 
brought a suit against Nasib Kooer for partition of mouzah Lodipore, in which 
the Court directed a partition, and directed that a one-fifth share should be 
allotted to Nasib Kooer as the widow of Baijnath Singh to whom the mouzah 
had formerly belonged. Nasib Kooer then demanded from her sons a one-fifth 
share in the whole of the e&tate left by Baijnath Singh The two younger 
sons (defendants 3 and 4) expressed their willingness to make over to her a 
one-tenth share in the estate, and on the refusal of the elder brothers to 
make over the remaining one-tenth share, Nasib Kooer brought this suit on 
the 25th July 1882 for the purpose of obtaining possession of one-fifth share 
of the estate. The defendants Nos. 1 and 2 contended that the plaintiff had 
waived her right to partition, and that certain of the properties claimed were 
acquired by them after the death of their father. The defendants 3 and 4 
were made pro forma defendants, and did not dispute their mother’s claim. 

The Subordinate Judge held that the plaintiff’ had not waived her right to 
share in the partition ; and on the other question (issue No. 6), as to what 
properties were acquired by the defendants after Baijnath ’s death, and whether 
or not the plaintiff was entitled to share in them, he found that the defendants 

^Appeal from Qngina] Decree No. 803 of 1882, against the decree of Baboo iVfatadin Ro>, 
Bahadur, Butiordinate Judge of Gya, dated the 26th July 1862. 
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had failed fco prove that any property had been exclusively acquired by any one 
of them , but that, on the contrary, the properties which were purchased after 
the death of Baijnath Singh, were purchased at the time the plaintiff was 
acting as the guardian of her sons, and were purchased out of the proceeds of 
certain properties left by their ancestors and acquired by her husband, and that 
no property had been purchased since the partition He, therefore, gave the 
plaintiff a decree. 

The defendants Nos 1 and 2 Appealed to the High Court. 

Baboo Mohesh Cknnder Ckowdhiy and Baboo Amerkah Mookerjee for the 
Appellants contending that, although the plaintiff was entitled on partition to 
share in the ancestral property, which came to the family through Baijnath, 
yet she was not entitled to share in any of the properties which had been 
purchased by them, or [1019] her as manager, since Baijnath’s death, nor to share 
either in the proceeds of the ancestral property since Baijnath’s death or in any 
other property which might have been purchased with those proceeds Gunga 
Perfikad v. Skeodyal Singk [9 C L E., 417, (420]] 

The case oi Sudanund Mokapaltur Bonomallee {1 Mar shall, 317, .320) 
shows that property acquired from the income of ancestral property is not to be 
considered ancestral property. 

Mr. C. Gregory (with him Baboo T. 0. Paulit) for the Respondent cited 
Sttdanund Mokapaitur V Soorjoomo7iey Dayee (ll W R., 436) and shudanund 
Mokapaiiut v. Bonomallee Dass Mokapattiir (6 W R., 256), and Macnagkten 
Cons. Hindu Law. pp 51 and 54, as showing that a Hindu mother could share 
m the proceeds of ancestral property, also Maynr's Hindu Law, p 250 

Judgment of the High Court was delivered by 

Oarthf C.J. — This suit was brought by the plaintiff, Mussumat Nasib* 
Kooer, to recover a one-fifth share of the estate of her deceased husband, Baij- 
nath Singh, under these circumstances. 

Baijnath Singh was the head of a Mitakshara family, consisting of his two 
wives (the plaintiff, and one Mussumat Kasida Kooer, who is since dead) and 
four sons, who are the defendants in this suit, and the family were possessed 
of several ancestral properties 

Baijnath died on the 13th Aughran 1263 Fusli , and after his death, and 
that of Mussumat Kasida Kooer, the four brothers separated, and a partition 
of the family property was made by the plaintiff with the consent of her sons, 
the plaintiff retaining in her own possession an estate called Lodipore, upon 
the ground that it was her ntridkan 

At this time, it appears the two elder brothers (the defendants 1 and 2) 
separated themselves from their two younger brothers (the defendants 3 and 4), 
who continued to live with the plaintiff; and afterwards, the defendants 1 and 2 
brought a suit against the plaintiff for a partition of Lodipore, upon the ground 
that it was not the plaintiff’s stridkan^hut was subject to partition liks the rest 
of the ancestral property. This suit was successful, and consequently the 
plaintiff had to give up the [ 1020 ] exclusive possession of Lodipore, which 
was declared to be subject to partition. • 

The plaintiff then brought this suit to recover her one-fifth share of the rest 
of the ancestral property. She says, that when the partition took place, she was 
content to forego her share, upon condition that her exclusive right to Lodipore 
was admitted, but as she has been now deprived of four-fifths of Lodipore, she 
insists upon her right to a one-fifth of the rest. 
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The lower Court has decreed her claim ; and, as we consider, justly. We 
think it plain that she only waived her right when the partition was made upon 
the understanding that she was to retain Lodipore ; but now that she has been 
deprived of that, she is justified in insisting upon her rights under the partition. 

A question, however, has arisen upon the sixth issue, which we have 
thought it right to hear fully argued. The appellants (defendants 1 and 2) 
contend that the plaintiff is not entitled to a share in any of the properties, 
which have been purchased by them (or by her as the manager of the property), 
since the death of Baijnatli out of the proceeds of the ancestral estate. They 
say, that although the plaintiff (as Baijnath's wife), is entitled upon partition to 
an equal share with a son m all the ancestral property , which came to the family 
through Baijnath, she is not entitled to a share either in the proceeds of that 
property since Baijnath’s death, or in any other properties which have been 
purchased with those proceeds. 

It is argued that a wife is only entitled on partition to a share of that 
which was her husband’s, because she has to be maintained out of that pro- 
perty, and her share upon partition is given to her as representing, or instead 
of, her maintenance , but no part of the property before partition is hers ; it 
belongs to the sons conjointly ; they may spend the proceeds of it as they think 
proper ; and whether they spend those proceeds, or hoard them up, or purchase 
other property with them, the wife has no part or lot in those proceeds. 

In support of this view we have been referred to certain texts of the 
Mitakshara, and to an expression of opinion by Mr Justice MiTTER in the 
case of Gunga Pershad v. Sheodyal Stnqh (9 C. L. R., 417). 

[ 1021 ] The question there was, whether in the case of a Mitakshara 
family, consisting of a father and sons, the sons were entitled to any share in the 
property which their father had purchased before their birth from the proceeds 
of an ancestral estate. Mr. Justice MiTTEH savs that in his opinion they 
were not. He considers that property acquired out of the income of ancestral 
property is not property inherited, and, therefore, it the father acquired such 
property before the birth of his sons, they had no interest in it 

The view thus expressed by Mr. Justice MiTTER would, if it were established 
law, seem in favour of the defendants’ argument m the present case, because, 
if the proceeds of ancestral property, although hoarded up or laid out in other 
property by the sons, are to be considered as the self^acquired property of the 
sons, there would seem good reason why the mother should not have any 
share in them upon partition. 

But this was only an expression of opinion by Mr. Justice MiTTER and 
the case was decided upon another ground. In fact, that learned Judge 
observes, that as his opinion was opposed to a previous decision of this Court 
in the case of Svdanund Mohapattur v. Soorjoomoney Dayee (11 W. E., 436), 
he could not liave overruled that decision without referring the point to a Full 
Bench. 

In this case, of course, w,e are in the same position , and although we 
much respect the opinion of Mr. Justice Mitteb, especially in a matter of this 
kind, we think we ought not to refer the point to a Full Bench, unless our 
own mw was that Mr. Justice MiTTER was right. 

We find, however, other authorities besides the case in the 11th Weekly 
Beporter, which are certainly in conflict with Mr. Justice MlTTSB’s view. 

Macnaghtm in his Considerations on the Hindu Law,” p. 51, lays down 
the jtaw thus ' * The mother shall not be entitled to share in the property 

. by the individual exertions of one of her sons, nor in the property 
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a.^uired by the joint exertions of them all, unless it shall appear that such 
a^uisitioDB were made out of the patrimonial wealth, in which case she shall 
be entitled to share in the increase of the patrimonial wealth upon partition." 

Cioaa] And, again, on page 54 he says ; Partition, to entitle the mother 
to a share, must be made of ancestorial property or of property acquired by 
means of ancestorial wealth." 

And Mr. Mayne, in his work on Hindu Law, quotes this last extract from 
Macnaghten as being the approved rule in such cases. 

We think, therefore, that as these authorities seem strongly in favour of 
the plaintiff, and as we do not see any such reason to the contrary as would 
justify us in referring the question to a Full Bench, we should decide the point 
in favour of the plaintiff and dismiss this appeal with costs. 

Appeal dismissed. 


NOTES 

[ As for the share allotted on a partition between the grandson and the great-grandson , 
see 31 Cal., 1066.] 


c 10 Oal. 1022] 

ORIGINAL CRIMINAL. 

The 21st July, 1884. 

Present : 

Mr. Justice Field. 

Queen-Empress 

versus 

Mathews. 

Incriminating statement by prisoner to Police Officer — Evidence 
of Police Constable. 

A policeman on being cross-examined stated, that when he arrested the prisoner, the 
prisoner said to him, some Chinamen at the time of the occurrence came out with hatchets ; 
in re-examination the policeman ho far altered the words stated to have been used by the 
prisoner as to substitute for the words at the time of the occurrence the words at the time, and 
on being asked if the prisoner had explained what time,*^ answered, he said at the time 1 
struck the deceased. 

Counsel for the prisoner interposed and objeoted to the evidence. The Standing Counsel 
oontended that he was entitled to clear up a matter which had been left in doubt by the orons- 
examination. 

Iletdj that the evidence could not be given. • • 

One Mathews had been committed to the Sessions by the Presidency 
Magistrate of Calcutta, charged with murder. At the trial a Police oihoer was 
^^mined for the prosecution, and in the course of cross-examination gave the 
following answer to Mr. Gasper, who appeared for the defence. 

A. — The prisoner, when I arrested him, said some Chinamen at the 
time of the occurrence came out with hatchets. ’’ 

[ 1028 ] Be>examined by the Standing Counsel (Mr. Phtlhps). 


S OAL.— 89 
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Q , — Did the accused use the word “occurrence ? 

4 , — He said “ at the time." 

Q , — Did the accused explain what “ time V " 

A - He said “ at the time 1 struck the deceased " 

Mr. Gasper, — I object to this. 

[Field, J. — The evidence cannot be given. I must instruct the jury to 
put out of their minds anything the present witness, being a policeman, may 
say implicating the prisoner by quoting words alleged to have been used by 
the prisoner himself.J 

The Standing Counsel (Mr. Philips), -Your Lordship will hear me on 
the point. I am entitled to obtain an answer to the question 1 have asked, 
even if the reply should bring out any statement or part of a statement made 
by the accused implicating himself to the witness The Court will remember 
that my question is directed to clear up a matter left in doubt by the cross- 
examination, not an independent enquiry started by the prosecution. The 
witness used an ambiguous expression “ the time." I am entitled to fix the 
precise meaning he attached to these words. For instance, if the accused had 
said to the Police officer “ I did not kill the deceased with a knife, but shot 
him with a pistol , and the cross-examining counsel extracted from the witness 
the statement that the accused had used the words “ T did not kill the deceased," 
surely the prosecution in re-examination is entitled to get from the witness the 
whole statement made by the accused on the occasion. 

[Field, J. — I don’t think you would be entitled to have the words in 
extenso. You might perhaps get the witness to say the accused had qualified 
that statement, but . you could not have the exact words he used if they 
amounted to an incriminating statement. The law is imperative on the 
‘point.! 

Mr. Gasper, — As the witness has already given us a part of the statement 
made by the accused, I prefer the whole statement being given to the jury, as 
the whole statement shows that he did not strike the deceased with a knife. 

[Field, J. — 1 am afraid I cannot permit that ; the law is imperative in 
excluding what comes from an accused person in custody of the Police if it 
incriminates him.] 


NOTES. 

also the foUowing cases — 15Ca.l , 609 ; 2 G W N., 702 at 700 ; 7 All G46 ; 19 
Bom., 363.] 
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[ 1024 ] ORIGINAL CRIMINAL. 

The :dbth, 2Dth and 30th July, 1884 
Present : 

Mr. Justice Field. 

The Queen -Empress 
vermin 

Grees.Chunder Banerieo. 

Evidence — Absence qf entry in a hook irreLevant — Act I of 1882, s 34 Reply, 
Prosecutor's right of — Criminal Procedure Code, Act X of 1832, ss. 289, 292. 

Though undor s 34 of the Evidence Act the actual entries in books of account regularly 
kept in the course of business are relevant to the extent provided by the section , such a book 
IS not by itself relevant to raise an inference from the absence of any entry relating to a 
particular matter. 

'rhe fact that the accused has during the cross-examination of the witnesses for the 
prosecution, used certain documents, and that such documents have been put in as evidence 
on his behalf does not entitle the prosecutor to the right of reply, if when asked upon the close 
of the case for the prosecution whether he means to adduce evidence, the accused says that 
he does not. 

This was a private prosecution at the instance of one Mohendro Nath Holder, 
an attorney of the High Court, the charges consisting of forgery, using as 
genuine a forged document, and giving false evidence. ^ 

The charges were brought in respect of a promissory note and certain* 
letters purporting to be in the handwriting of the complainant, which had been 
used by the accused as genuine in a certain suit in the Calcutta Court of 
Small Causes. 

Mr. 0. C. Mullick and Mr Deoa for the Prosecution. 

Mr. M. P. Gasper, Mr Trevelyan and Mr. Roy lor the Defence. 

During t‘ie examination-in-chief of the complainant, he said, referring to 
a book of account before him ’ — 

“ This is my cash book. It is written up by me. It is kept in the 
ordinary course of business I am in the habit of entering in this book all 
sums received by me and all sums paid away by me I did not receive from 
the accused the sum of Rs. 500 on the 26th dav of October or on any other 
day." 

Mr. Mullick (to witness) — “ Look at your book and say whether or not 
it contains any entry of a receipt by you of Rs 500 from tlie prisoner on the' 
26th day of October 1880 or on any other day " ; and he tendered the book as 
evidence to show that no such entries existed.* 

[ 1023 ] Mr. Gasper objected to the admissibility of the book itself for the 
purpose for which it was sought to be used. He relied oif s. 34 of the Evidence 
Act, and contended that though that section made an entry in a book of account 
relevant, it did not also make the absence of an entry equally relevant. The 
value of such evidence is absolutely niL 

Mr. Mullick pressed the question. 
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Field, J , — It is no doubt fair of the prosecution to produce the book to 
give the prisoner an opportunity of seeing if the entry is there, but I think the 
book itself is not relevant to disprove the alleged transaction by the absence of 
any entry concerning it. 

Daring the progress of the trial, Mr. Gasper put certain documents into 
the band of the witness for the prosecution, and having proved them by cross* 
examination, tendered them in evidence, and had them marked as exhibits on 
behalf of the prisoner, at the same time intimating that he would contend that 
by so doing he did not give the counsel for the prosecution the right of 
replying upon his case in the event of no witnesses for the defence being 
called. 

When the case for the prosecution had closed, Mr. Gasper had stated that 
he did not intend to call any witnesses. 

Mr. Mulhck contended that under s. 292. coupled with s. 289 of the Cri- 
minal Procedure Code, he was entitled to a reply, in consequence of the 
documents above referred to having been put in. He argued that it was 
impossible for the prosecution to predicate what use the defence intended to 
make of the documents which had been put in. 

Mr. Gasper was not called upon. 

[Field, J.— You knew when summing up your whole case that they had 
been used for a certain purpose in cross-examination, and you had an oppor- 
tunity of observing upon them. The Criminal Procedure Code being a penal 
statute, the principle to be applied in construing those sections is, that the 
construction most favourable to the prisoner must be adopted. In this view I 
hold that under s. 292 the prosecution is not entitled to a reply.] 


NOTES. 


1 1. ABBEMCE OF ENTRIEB- 

Messrts. Ameer All and Woodrolfe in their commentaries upon the Evidence Act, 1872, 
(5th Edn., (1911), p. 343), make these remarks.— ** The decision cited (10 Cal.. 1024) if it is to 
^ taken to have ruled that the fact of the absence of an entry is not evidence at all under any 
section of the Act is, it is submitted, erroneous, and has not in such sense been followed : — 
Sagurmull v. Manraj (1900) 4 C. W. N. cevn. In Ram Pershad v. Lakpah Koer, 30 Cal., at 
p. 247, Lord DaVBY referred to R. v, Groes Ghunder, 10 Cal., 1024, and Lord ROBEBTSON 
said, “ The Act applies to entries in books of account, but no inference can be drawn from 
the absence of an entry relating to any particular matter,*’ but this remark must be taken 
with reference to the preceding statement of eounsol which referred to sec. 34, Indian 
Evidence Act, 1872. 

This section which presupposes the existence of an entry and deals with the question how 
far emstsfU tentries tendered in evidence may fix partie.s with liability docs not obviously applv 
where there is no entry. Evidence that there is no entry is not admissible^ under this 
section, but may be so under other sections of the Act, as for instance, the ninth and 
devonth sections. 

These remarks have now the support of the decision of MooKEBJEE and Cabndufk J J m 
(1911) 17 C. W. N. 108. See also the observations in (1902) 25 All, 90 at 100—101. ’ 

II. HIOSTbF REPLY— 

Ah regards the right of reply, merely by reason of documents beug put in, dnnng and 
tea: the pizposea of oross-pxamination of Crown witnesses, see also (1886) 14 Cal., 346 : a890) 
17 Oal. 980 ; 14 Bom. 480, contra (1892) 14 All, 313.] ’ 
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[ 1026 ] CBIMINAL REFBBENOB. 

The 22nd July, 1884. 

Present : 

Mr. Justice Tottenham and Mr. Justice Norris. 


Queen-Empress 

versus 

Autal Muchi.'^ 


Evidence- -Criminal Procedure Code — Act X of s. 610- -Report of 
“ Additional Chemical Examined’.* ' 

A doGumciii purporting to be a report under the hand of an ^ Additional Ghetnical 
Examiner *' upon a matter or thing submitted to him for analysis and report, cannot be 
received m evidence under s. 510 of Act X of 1882 

This was a reference under s. 438 of the Code of Criminal Procedure. 

One Autal Muchi was charged by a Deputy Magistrate under ss. 428 — 
511 of the Penal Code for an attempt at cattle- poisoning. 

At the trial, the evidence against him was that he was seen by the 
villagers to oti'er bamboo leaves to some cattle , that the villagers suspecting 
him, searched him and found upon him a small packet ^containing some white 
powder. It was then proved that the packet found upon him was made over 
to the Civil Surgeon of the station for transmission to a Chemical Examiner in 
Calcutta ; there was, however, no evidence to connect the packet produced in 
Court with the packSt stated to liave been made over to the Civil Surgeon , 
and the report which purported to give the analysis of the packet produced 
was signed by a person styling himself “ Additional Chemical Examiner.” 

The Deputy Magistrate found the prisoner guilty and lined him two rupees. 

The District Magistrate, after calling upon the Deputy Magistrate for an 
explanation, referred the case to the High Court. 

No one appeared on the reference. 

The Opinion of the Court (Tottenham and Norris, JJ.) was as follows : — 

The conviction in this case must be set aside, and the fine, if realized, 
refunded. There is no evidence on the record to show that the packet t'eceived 
by the Chemical Examiner in Calcutta w^as the packet taken from the prisoner , 
the packet is traced into the [1027} hands of the Civil Surgeon and no further. 
We are at a loss to understand why the Civil Surgeon was not called ; but even 
if the identity of the packet had been established, we think the certificate pro- 
duced and put in at the trial was not admissible in evidence. Section 510 of 
the Code of Criminal Procedure enacts that a document purporting to be a 
report under the hand of the ** Chemical Examiner or Assistant Chemical 
Examiner” may be used as evidence in any inquiry : the certificate in this 
case is signed by a person styling himself Additional Chemical Examiner,” 
and is of no more value as evidence than a piece of waste paper. 

* Oiimna.1 Reference No. 101 of 1894 from an order passed by the Deputy Magistrate of 

Burdwan, Moulvi Ikram Russoul, dated 12th June 1884. 
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Serious miscarriage of justice may result from the production of certi- 
ficates such as the one under discussion ; the local Government may, perhaps, 
move the Government of India to amend s. 510 by the insertion of the words 
“ and Additional Chemical Examiner ” therein. 

Convtction set aside. 


( 10 Gal. 1027 ] 

CRIMINAL REVISION. 

The 31st July, 1884. 

Present : 

Mr. Justice Tottenham and Mr Justice Norris. 

Jeebunkisto Roy and another Petitioners 

versus 

Shib Chunder Das Opposite Party ’’ 

Discharge of accused — Further enquiry , Powers to direct — Criminal Procedure 
Code (Act X of 1882), ss, 263, 437. 

An accused having been discharged after a full enquir> befoie a competent Court is 
entitled to the benefit of such discharge, unless some further evidence is disclosed. Conse- 
quently an order made by a District Judge directing a further enquiry to be hold under s. 437 
of the Criminal Procedure Code in a case where a Magistrate had discharged the accused 
under s 253 was not warranted by law. when there had been a full enquiry by a competent 
Court and when no further evidence was disclosed, such order being based merely upon the 
gi'ound that, in the opinion of the District Judge, the evidence recorded was sulhcieut for the 
conviction of the accused 

This was an application to set aside an order ot a District Judge directing a 
further enquiry, under s. 437 of the Criminal Procedure Code, into a case 
which had been heard bv a Deputy [1023] Magistrate and which had resulted 
in the discharge of the accused The case was one of trespass and unlawful 
cutting and taking of certain crops, the right to possession of which was 
disputed. The Deputy Magistrate, disbelieving the evidence on behalf of the 
prosecution, dismissed the case and discharged the accused under s. 253 of the 
Criminal Procedure Code. 

The prosecutor then applied to the District Judge, who came to the con- 
clusion that a pr tnid facie case had been made out against the accused, and 
that they should liave been called upon for their defence He also characterised 
the Magistrate’s order as a long and laboured effort to explain away the force 
of the evidence for the prosecution, which he considered clearly established 
their case in the absence of any evidence to rebut it, and he therefore considered 
that a further enquiry should be held, and under s 137 directed such to be 
made. 

The accused now applied to the High Court to set aside the latter order. 

Baboo Umbica Churn Bose appeard on behalf of the Petitioner, 

No one appeared f&r the Opposite Party 

The Judgment of the High Court (Tottenham and Norris, JJ.) was 
del ivered by 

* Crimixial Motioi^ No. 252 of 1384 against the order of J. P. Grant. Knq,, Scions 
Judge of Huoghly, dated the 30th June 1884. 
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Tottenham, J. (Norris, J., concurring). — We think that the order of the 
Se&Bions Judge directing a further enquiry in this case is not warranted by law. 
It seems to us that the law allows a further enquiry only where there has not 
been a full enquiry and where further evidence is disclosed. The application 
to the Judge was to the effect that the evidence recorded by the Deputy Magis- 
trate was sufficient for the conviction of the accused, and the accused ought to 
have been convicted. The Sessions Judge seems to have endorsed the 
applicant’s opinion, and upon that ground ordered the further enquiry. It 
seems to us that the accused having been discharged after a full enquiry by a 
competent Court, he is entitled to the benefit of that discharge, unless some 
further evidence is disclosed. 


The order of the Sessions 
stopped. 


Judge will he set aside and the proceedings 
Order set aside and proceedings stovped. 


NOTES. 

£ This case which waf. followed ni 12 Cal , 522 , 8 Mad , S.Sfi, was dissented from 
10 Bom., 131 . 9 All , 6‘2, F B See also 10 Cal , 207 ] 


[1029] CEIMINAL EEYISION. 

The 14ih August, 1884 

Present 

Mr. Justice Mitter and Mr, Justice Pigot. 

The Government of Bengal (through the Deputy Legal 
.Bemembranoer) . . .Petitioner 
versus 

Parmeshur Mulhok, Opposite Party.'*' 


Appeal hy Local Government — Appeal upon facts from verdict of a 'fury — 
Criminal Procedure Code (Act X of 188/h ss, 417, 418, 423, 

Under the provisions of Act X of 1882 no appeal at the instance of the Local Government 
lies from an order of acquittal in a case which has been tried by a jury, when the questions 
involved are purely questions of fact, for such an appeal to lie it must be supported upon a 
ground which is covered by s. 418. 

This was an application by the Local Government for the admission of an 
appeal. 

Mr, Leith (Deputy Legal Eemembrancer), on behalf of the Local Govern- 
ment, stated that the present case was tried by a jury and that the appeal was 
based entirely upon questions of fact. The present application was* due to the 
fact that Sessions Judges frequently abstained from availing themselves of the 
provisions of s. 307 of the Criminal Procedure Code in cases in which the jury 
bad clearly returned an erroneous verdict, under the impression that it was 
open to the Local Government, if it thought fit, to prefer an appeal. Doubtless 

* Crixainal Motion No. 4 of 1884 under a, 417 of the Code of Criminal Procedure against 
the oraer of acquittal made bv C. W. Maepherson, Additional Seasions Judge of Howrah, dated 
March 22nd, 1884. 
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suoh a QOursQ was open to (he Jjooal Government under the provisione of Act 
X of 1872. And it was for their Lordships to decide whether the Legislature 
intended to take away that right by the provisions of Act X of 1882 and 
whether, as a matter of fact, that had been done. 

Mr. then proceeded to refer to the sections bearing upon the question. 
The Judgment of the Court (Mitter and PiGOT, JJ.) was delivered by 
Mitter, J. — This is an application by the Local Government for leave to 
appeal under s. 417 of the Code of Criminal Procedure against an order of 
acquittal passed in a trial by jury. The grounds upon which the apmal is 
sought to be preferred are all questions of fact. It is contended [lOSOj that 
under the Code an appeal under s. 417 would lie upon questions of fact, 
although the acquittal was had in a trial by jury. We are of opinion that 
this contention is not valid. Section 417, which provides for the appeal, 
says : — “ The Local Government may direct the Public Prosecutor to present 
an appeal to the High Court, from an Original or Appellate order of acquittal 
passed by any Court other than a High Court.” Section 418 says : — ** An 
appeal may lie upon a matter of fact as well as a matter of law, except where 
the trial was by jury, in which case the appeal shall lie on a matter of law 
only.” Then s. 423, clause (d) says- — "Nothing herein contained shall 
authorize the Court to alter or reverse the verdict of a jury, unless it is of 
opinion that such verdict is erroneous owing to a misdirection by the Judge, or 
to a misunderstanding on the part of the jury of the law as laid down by him.” 
These provisions clearly show that an appeal against an order of acquittal in a 
case which is tried by a jury must be supported upon a ground which is 
covered by s. 418 of the Code of Criminal Procedure. It is admitted in this 
case that there is no such ground alleged in the petition of appeal. We there- 
fore reject this application. 

Appheahon refused. 


CIO Cal. 1080] 

CBIMINAL REVISION. 

The 22nd August, 1884. 

Present : 

Me. Justice Prinsep and Mr. Justice Macpherson. 

In the matter of Kharak Chand Pal Petitioner 

versus 

Taraok Chunder Gupta, Municipal Overseer Opposite Party 


Indkan Penal Code, Act XIV of 1860, s, 188 — Beng, Act V of 1876, «. 266- 
Dimbedtenee of lawful order — Interest of Magtstrate in oonvtciting the prisoner 
— > Disqualification of Judge, 

On the Sdth of %Earoh 1863, the Municipal Commissionerci of Commillah at a meeting 
issued an oi^er under s. 256 of the Bengal Municipal Act of 1876. 

l^e aocused was tried and oonvicted before the District Magistrate under s. 188 of the 
Indian Penal Code, and deed Bs. 100 for having disobeyed that order. 

* CkimMI Bevision Ko. 186 of 1881 against the order passed by G. H. 

Digiriet of Tippeiah* dated the 5th of May 1884. 
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The Magifitratei who tried and convicted the accused, ivas present ae jGhairman of the 
Municipal CommisBionerH at the meeting of the 29th of [1081} March, when the order was 
passed, for disobedience of which the accused was tried and convicted. 

Heldf that the conviction was illegal and must be set aside. 

Sergeant v. Dale (L. B., 2 Q R. D , 668) cited and followed 
The facts of this case are fully set forth in the Judgment of the Couit 
delivered by Prinsep. J. 

Munshi Serajul Islam for the Petitioner 

No one appeared for the other side. 

Prinsep, J. — The petitioner has been convicted under s. 188 of the Penal 
Code of having disobeyed an order of the Municipal Commissioners of Corn- 
rnillah under s. 256, Beng. Act V of 1876, dated the 29ih Maich 1883. 

On enquiry we have ascertained that the District Magistrate, who tried 
and convicted the petitioner, was present as Chairman of the Municipal Com- 
missioners at the meeting of the 29th March 1883, when the order was passed, 
the disobedience of which forms the subject of the present case. 

Section 556 of the Code of Criminal Procedure provides that “ no Magistrate 
shall, except with the permission of the Court to which an appeal lies from his 
Court, try or commit for trial any case to or in which he is a party or personal- 
ly interested.” (No permission has been applied for in the present case.) 
The explanation to s. 555 further declares that, “ a Magistrate shall not he 
deemed to be a party, or personally interested, within the meaning of 
this section, to or in any case, merely because he is a Municipal Commis- 
sioner. 

That explanation, however, does not, in our opinion, applv to any case in 
which a Magistrate may have been personally concerned as a Municipal Com- 
missioner in the matter which forms the subject of trial before him. It was* 
rather intended to prevent an objection being raised that from the mere fact 
that the Magistrate might happen to he a Municipal Commissioner, he was 
necessarily disqualihed from holding a trial in which some municipal matter 
was involved. It is a very different matter when in the present case we find 
that the Magistrate is practically one of the prosecutors and the Judge. 

[1038] An objection has been raised before us, which was probably raised 
before the District Magistrate, that the order, which has been disobeyed, was 
an illegal order ; obviously the District Magistrate having been a party to that 
order was not a proper person to try such an objection. In the present case, 
we do not find that the order in question was in any way illegal, but this does 
not affect the proprie^’y of the trial which has taken place. We would refer to 
the case of Sergeant v. Dale (L. E., 2 Q B D., 558) The jiassage quoted is to 
be found at pages 566 and 567 : “ By the common law, a Judge who has an 
interest in the result of a suit is disqualified from acting, except in cases of 
necessity, where no other Judge has jurisdiction. " ' ’ The law does not 

measure the amount of interest which a Judge possesses If he has any legal 
interest in the decision of the question one ^{ay he is disqualified, iio matter 
how small the interest may be. The law in laying down this strict rule has 
regard not so much perhaps to the motives which might be supposed to bias 
the Judge, as to the susceptibilities of the litigant parties. One important 
objecti at all events, is to clear away everything which might engender sus- 
picion and distrust of the tribunal, and so to promote the feeling of confidence 
in the administration of justice which is so essential to social order and security. 
* ♦ % 4' ’i* anxious not to be misunderstood in using this language. 

No right-minded person does, or can, for a moment entertain the thought that 
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the right reverend prelate (or, in the present case, the District Ma^'strate) who 
was called upon to act in this case was, or could, be influenced by any consi- 
deration of personal interest in the proceeding. ^ The applicant stands 

upon his legal right and calls upon us to give eflect to if' 

On these grounds we think that the proceedings before the Magistrate 
must be set aside and the fine, if paid, refunded. 

Conviction set aside. 


NOTES. 

[ See fiKo liS C.il., 44 ; J/) All , 192 ; Criminal Procedure Code, 1898, sec. 556.3 


[1033] SMALL CAU.SR COURT REFERENCE. 

The 30th July, 1384. 

Present . 

Sir Richard Garth, Kt., Chief Justice, and 
Mr. Ju.stice Beverley. 


Ramealiwar Mandal Plaintiff 

versus 

Ram Cliand Roy and another Defendants. 


Loan on veibal nqieement to lepay at a S2)ecified date — Limitation — 

Ait. 115, sch //, Act XV of 1877. 

A suit to recover inonev lent with interest upon a verbal agreement that the loan .should 
be repaid with interest within one year from the date of the loan, m governed by art. 115t of 
Rch. II of Act XV of 1877, which virtualh provides for all contracts, wRich are not in 
writing, registered, and not otherwise specifically provided foi. 

This was a reference to the High Court under s 617 of Act XIV of 1882, 
made by the Judge of tlie Small Cause Court at Hooghl^ . 

The suit was one to recover money lent with interest on a verbal agree- 
ment. 

* Small Cause Court Reference No. 9 of 1884 from the order made by Baboo Mahindra 
Nath Ohose, First Mnnmf of Jehanabad, dated the 131st of Mav 1884 

t[Art 115 

I>e*cnpt,o.i of suit. I Penod of | Time from which^penod begins 


For compensation for the breach Three vears 
of any r/>n tract, express or: 
implied, not m writing registei- 
ed and not herein specially 
provided for. 


i When the contract is broken, 
or (where .there are successive 
breaches) when the breach in res. 
pect of which the suit is instituted 
occurs, or (where the breach is 
continuing) when it ceases.] 
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The alleged loan was made in Falgoun 1287, without being secured by any 
written instrument, and the suit was brought to recover the money more than 
three years after that date ; the plaintiff, ho wetter, proved that there was a 
verbal agreement to repay the money with interest within one year from the 
date of the loan, and contended that therefore his ckuse of action accrued from 
that specified date of payment. The defendant pleaded never indebted, and . 
limitation, relying on art. 57 of sch. II of Act XV of 1877. 

The Small Cause Court Judge was of opinion that it was not the intention 
of the Legislature, in cases of money lent unsecuied by any instrument, that 
any specified date for payment would save limitation, and that limitation, 
therefore, should run from the date of the loan , lie, therefore, dismissed the suit, 
as being barred under art. 57 of sch II of the Limitation Act, and at the 
request of the plaintiff referred to the High Court the question . Whether in 
the case of a loan unsecured by any written contract, but regard- [1 084] iiig 
which a verbal agreement had been come to fixing a date certain for the repay- 
ment of the money, limitation would lun Iroin the date of the loan, or from 
the specified date of payment ^ 

No one appeared on the reference. 

Opinions of the Court were delivered hv GAin’H, C J , and Beveklev, J. 

Garth, C.J. — I think that m this case the Munsif has hardly appreciated 
the nature of the contract. 

The suit is not for vioncu Lent in the ordinary sense of that oxiiression , it 
is not for a loan repayable at once, oi, what is the same tiling in point of law, 
repayable on demand. Articles 57 and 59 of the Limitation Act are only 
applicable, in my opinion, to cases of that kind. 

The contract here set up by the plaintiff is one o1 a special nature. In 
consideration of a present advance by him, tlie defendant is said to have agreed 
to repay the money at the end of a year with interest • 

This being the contract, it is clear that the plaintiffs would have no right 
of suit until the expiration of the yeai , and theretore it would seem obviously 
unjust, and contrary to the meaning of the Limitation Act, that limitation 
should run, not from the time when the plaintiff ’s right of action accrued, hut 
from the time when the advance was made, which was the consideration for 
the defendant's promise 

Suppose that by a contract ol this nature, instead of the money being 
repayable at the end of one yeat, it were repayable at the end of foui years. 
It IS *,clear, that if the Munsif were riglit in Ins construction ol art. 57, the 
plaintiff, however honest and bond fide his haigain may liave been, would never 
have a right to enforce it, because by the time when his iiglit to sue accrued, 
it would be barred by limitation. 

In Elngland, by tlie Statute ot Fiauds, a contract which is not to be 
performed within three years from the making thereof, must necessarily be in 
writing. 

But here we have no Statute of Frauds , and in commercial affairs people 
are at liberty to make any verbal contracts they please • 

•[Art. 57*— 


Description of suit. 


Period of limitiitiou 


Timtf from which period begins 
to run 


For money payable for money Three years When the loan is made 3 

lent. 
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ti08S3 And it Heems to me, that it could never have been the ihtestton of 
the Legislature to prohibit verbal contracts by means of an Act which was passed 
for totally dififerent purpose, and which merely professes to regulate the time 
within which different suits are to be brought. 

I think that this case il governed by art. 115, which virtually provides for 
the case of all contracts which are not in writing, registered, and not otherwise 
specifically provided for. 

BeveFleyi J- — I have had some doubt in this case as to whether the suit 
is properly one for compensation ; but, looking at what was decided in Nobo- 
coomar Mookhopadkaya v. Stru MuLhck (I.L.B., 6 Gal., 94) I am inclined to agree 
in the view taken by the learned Chief Justice. I quite think, that it cannot 
and ought not to be inferred that the Legislature intended to prohibit verbal con- 
tracts of this nature, merely because there is no express provision in respect to 
them in the Limitation Act. See the remarks in Shcikk Akhar v. Sheikh Khan 
[I.L.B., 7 Cal., 256 (261).J 


NOTES. 

[This was followedjiii 15 Mad., 1280 , see also 22 I C., GO, as regards payment on a certain 
event , as regards the meaning of ‘ on dcnuind ’ sec (IBOG) 20 Mad., 245. J 


[10 Cal. 1035] 

PRIVY COUNCIL. 

The 19th February and idi^nd March, 

< Present : 

Sir Br Peacock, Sir R. P. Collier, Sir R. Couch, and Sir A. Hobhouse. 

Gokaldas Gopaldaa (Defendant) Appellant 

and 

Rambaksh Seochand (Plamtili*) Respondent 

versus 

Puranmal Premsukhdas (Defendant) Respondent. 

* 

[On appeal from the Court of the Resident at Hyderabad.] 


Effect of payment of prior mortgage by a subsequent incimbramer, as against 

intermediate charge. 

The mortgagor’s right, title, and interest in certain immoveables in the Deccan, subject 
to a Jdrst and a second mortgage, were sold 111 execution of a decree to a purchaser, who 
afterwards paid oil the first mortgage. 

Held, that, as he had a right to oxtiuguish the prior charge, or to keep it alive, the question 
was what intention was to be ascribed to him ; and that, in the absence of evidence to the 
eontrary, the p^sumption )ya8 that he intended to keep it alive for his own benefit. Where 
property Is subject to a sucxsession of mortgages, and the owner of an ulterior interest pays off 
im earlier mortgage, it is a matter, of course, according to the English [KM] practice, to 
have it aasilpmd to a trustee for his benefit, as against intermediate mortgagees, to whom he 
is not persQJEially liable. But in India a formal transfer for the purpose of a mortgage is never 
nor is m< iritention to keep it alive ever formally expressed. 
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It was ruled in the Englmh Court of Chanoory m Toulmtn v. Steere (3 Mer , 210) tbat the 
purchaser from an owner of an equity of redemption, with actual or constructive notice of 
another intermediate incumbrance, is precluded, in the absence of any contemporaneous 
exptession. of intention, from alleging that, as against such ot^er incuinbrauce, the prior inort- 
gage, paid off out of the purchase-monej , is not extinguished. That case was upt identical 
with this, where the prior mortgage was not paid off out of the purchase- money, but was 
paid off afterwards by the purchaser. The above ruling, however, is not to be extended to 
India, where the question to ask is, in the interests of justice, equity, and good conscience, 
there applicable, — what was the intention of the party paying off the charge. 

Appeal from a decree of the Resident at Haiderabad ( 24 th June 1880), affirm- 
ing a decree of the Judicial Commissioner of the Elaiderahad Assigned Districts 
(28th February 1880), affirming a decree of the Deputy Commissioner of 
Amraoti (8th August 1879). 

The principal question here raised was whether or not the purchaser of a 
mortgagor’s right, title, and interest in mortgaged property, having afterwards 
paid off a balance due on a prior mortgage, was entitled to use this paid-off 
charge as against an intermediate incumbrance, of which he had notice at the 
time of his purchase. 

This apxieal was prelerred by one of two co-dofendants against the other 
of'^them, together with the plaintiff in the suit, the latter having obtained a 
decree. The appellant, Gokaldas, who carried on a banking business at Jabal- 
pur, had obtained a money-decree against the second respondent, Puranmal 
Premsukhdas, a shra/ at Amraoti, and had issued execution against the pro- 
perty of the latter. At the auction sale this judgment-creditor, on the 12th 
September 1876, bought the right, title, and interest of Puranmal Premsukh- 
das in nine houses situate in Amraoti, and obtained possession. Three of 
these nine houses were already subject to a mortgage made by Puranmal* 
Premsukhdas to the Bank of Bombay, originally for Rs. 30,000, [1087] 
but reduced by payments to Rs. 5,137. This balance Gokaldas, in April 
and May 1877, paid off’. On the ilth July 1877 Rambaksh Seochand 
brought this suit, alleging that the nine houses had been mortgaged to liim by 
two registered mortgages, dated respectively in June and December 1873, for a 
mortgage debt of Rs. 37,985. In the latter of these two mortgages it was 
stated that three of the houses were then in the possession of the Bank of 
Bombay I under a prior deed of mortgage to secure Rs. 30,000 , and it was 
provided that as soon as they should be redeemed, they should be madff over 
to Rambaksh Seochand. The latter, accordingly, claimed that the second 
defendant should give him possession of all the nine houses. 

The defence of Gokaldas was . Fi7\st, that the mortgages of 1873 had not 
been /mid fide made, but had been put forward to defeat the execution of the 
decree against Puranmal Premsukhdas Secondly, that, as regards the three 
houses mortgaged to the Bank of Bombay, Rambaksh SeocEiand could not claim 
possession of them, until lie had repaid Gokaldas, who had, by paying the 
mortgage debt due to that Bank, acquired the/ights of the first mortgagee, as 
against a subsequent incumbrancer. Puranmal Premsukhdas, the second 
defendant, admitted the execution of the mortgages of June and December 1873 
with the debt due thereon. Issues were fixed, raising questions as to the Iwna- 
fides of the mortgages of 1873 , and as to the legal effect of the payment by tiie 
plaintiff of the balance due to the Bank of Bombay m regard to the right to 
the three houses. 

The Deputy Commissioner of Amraoti, holding that the burdeq of proving 
that the mortgages of 1873 were bond fide was on the plaintifl, and also that 
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he was responsible for the return to a commission to take evidence at 
Haiderabad not having been made in due time, dismissed the suit, on 17th 
October 1877, on the ground that the plain tifl''s case had not been proved. 

On appeal to the Judicial Commissioner of the Haiderabad Assigned 
Districts, a different opinion in regard to the delay led to the remand of the 
suit for hearing on the merits. 

The Court of First Instance then decided that the mortgages m favour of 
the plaintiff were bond fide ; but that the second El 0381 defendant, by reason 
merely of his having discharged the debt due from the first defendant to the 
Bank of Bombay, stood in no better position than the first defendant as mort- 
gagor would have been as regards the second mortgage, had he redeemed the 
first. It was accordingly determined that the effect of the second defendant's 
payment off of the balance due on the first mortgage was to entitle the plain- 
tiff to immediate possession of the three houses according to the agreement in 
the mortgage of December 1873. The plaintiff, therefore, obtained a decree for 
possession of the nine houses as mortgagee, subject to the second defendant’s 
equity of redemption 

This was affirmed by the Judicial Commissioner on regular appeal ; and 
a second or special appeal having been preferred to the Court of the Resident 
of Haiderabad under the provisions of s. 584 of Act X of 1877 was dismissed. 
The decree of the lower Court was confirmed m accordance with the provi- 
sions of s. 551 of the Code, read with s. 587 

On this appeal — 

Mr. A. Kckewich, Q. C., and Mr. li. Hornet appeared for the Appellant. 

Mr. J. D. Maifne and Mr. J, T, Woodroffe for the Respondent, Ramhaksb 
Seochand. 

For the appellant it was argued FirU, that on the evidence it should 
not have been decided that the two mortgages of 1873, on which the respondent 
Rambaksh Seochand claimed, were bond Jide^ and made for good consideration. 
Secondly, that the apjiellant was entitled to retain, even if the two mortgages 
W'ere established, possession of the three houses previously mortgaged to the 
Bank of Bombay against the intermediate incumbrancer, until the amount paid 
by him to the first mortgagee should have been repaid The appellant was 
entitled to do so, because the presumption was that when he paid off the balance 
of the debt due on the first mortgage, he intended to protect liimself with it 
against the subsequent one. This was the presumption , and thus the charge 
was kept alive There was no formal declaration of this intention ; but the 
presumption was sufficient. [ 1039 ] The proposition stated in Dart s Vendors 
and Purchasers, Chapter XXV, s. 7, viz\ “It has long been considered 
that where a mortgagee purchases and takes a conveyance to himself of the 
equity of redemption he thereby lets in all the intermediate encumbrances of 
which he had notice, unless the property is conveyed to a trustee for the express 
purpose of keeping the charge alive,” was not applicable here. The decision 
in TouLmm v Stecre (3 Mer., 21Q), upon which that proposition rested, had been 
questioned ; and, at all events, had not been adopted by this Committee as 
applicable to mortgages in India. Reference was made to 2 Dart’s Vendors 
and Purcha^rs, 5th edition, page 917, and to Toulmin v. Steere (3 Mer., 210), 
Oreswoldw, Marsham (2 Ch. Ca., 170), Mocatta v. Mutgatrorjd (1 P. Wms., 393), 
Oregg v. Airot (Lloyd and Gould, Ch. Ca., Ireland, 246), Parry v, Wrtght 
(5 Russ., 142), Adams v. Angell (L. R., 6 Ch. D., 634), Stevens v. The Mid-Hants 
Baikoap Company (L. R., 8 Ch. App., 1064), Otter v. Lord Vanx (2 Kay and 
J., 650 ; 6 IteG., M. and G., 638), Watts v. Symes (1 DeG., M. and G., 240), 
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Bell V. Sunderland Building Society (L. R., 24 Oh. D., 618), Cracknall v. 
Janson (L. B., 6 Ch. D., 735), Hayden v. Kirkpatrick (34 Beav., 645), Bekon 
Singh V. Deen Dyal Lall (24 W. B., 47), Gopee Bundhoo Shantra Mohapattar 
V. Kahe Budo Banerjee (23 W. B., 338 , 14 B. L. B , 480). 

Mr. J. D. Mayne referred to Mohesh Lai v. Mohant Bawan Das (I, L. B., 
9 Cal., 961), on reference being made to Bhuqhubutty Dossee v. Shama Chum 
Bose (I. L. B.. 1 Cal, 337). 

For the first respondent, Bambaksh Seochand, as to the first point, 
reliance was placed on the Courts in India having con- [l9403curred in finding 
that the mortgages of 1873 had been bond fide made , and, as to the second 
point, it was argued that the respondent having paid off the balance that was 
due on the mortgage to the Bank of Bombay had extinguished that incumbrance 
on the property. Having only his rights as purchaser of the right, title, and 
interest of the mortgagor who had created the intermediate charge, he took the 
property charged with all existing incumbrances, and in effect from the nature 
of his purchase had notice of them He therefore stood in no better ])osition 
than the mortgagor himself in regard to the second mortgage when the first 
was paid off. 

As well as to the above cases cited for the appellant, reference was made to 
Oojagur Roy v. Ram Kelawan Hinqli (lO W. B , 384), Rtmchoddas Dayaldas 
v. Ranchoddas Nanahhai (T. L. R , 1 Bom , 581), Land Mortgage Bank v. 
Ramruttun Neogy (21 \V R , 21Qi) , Chintaman Bhaskai v Shiv Rant llan (9 
Bom. H. C- Bep , 304), Ramu Naikan Snbhaiaya Mudali (7 Mad H. C. 
Bep., 229), in which last case it was held that a prior mortgagee having pur- 
chased the interest of the mortgagor may still use his mortgage to protect him- • 
self against the claims of subsequent mortgagees , also to Garnett v. Armstrong ' 
(4 Dru. and War., 182) • 

Mr. A. Kekewich, Q. C., replied. 

Their Lordships’ Judgment was delivered on a subsequent day, March 
22nd, by 

Sir Riohard Couch. — This is an appeal from an order of the Court of 
the Resident at Haiderabad, in the Deccan, dismissing an appeal from a decree 
of the Judicial Commissioner of the Haiderabad Assigned Districts, by which 
a decree of the Deputy Commissioner of the Amraoti District was affirmed. 
This decree was dated the 8th of August 1879, and it was decreed by it that 
the respondent, Bambaksh Seochand, who was the plaintiff in the suit, was 
entitled, as mortgagee, to possession of nine houses thereinafter described, 
and it was directed that he be put in possession thereof. The facts out of 
which the suit arose are as follows : — On the 22nd of June 1873, a firm carrying 
[1041] on business as bankers at Amraoti undei the name of Puranmal Prem- 
sukhdas, by which name it has been sued, executed, by their manager 
Bhairaoditt, a mortgage to Bambaksh Seochand of immoveable and moveable 
property at Amraoti for Bs. 26,500 and interest. On the IBth of December 
the firm, having become further indebted to Bambaksh Seocliand in Bs. 40,000, 
executed in like manner to him a mortgage of other immoveable property in 
Amraoti, to secure the repayment of that sum, witl\ interest. Of the nine 
houses which were the subject of the suit, and are described in the decree 
of the 8th of August 1879, one was included in the former mortgage, and 
the other eight in the latter. The mortgagee was put in possession of six of 
the houses. As to the remaining three, the latter mortgage contained the 
following provision : — 
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On aooount^of the following three houses^ which we have already mortgaged to the 
New Bombay Bank for Bs. 30,000, reaerving the mortgaged lien of the Bank on these bouses, 
we mortgage them to you in payment of the sum of Hs. 16,000, subject to the oondition tiiat 
the New Bombay Bank has a prior right for the recovery of money due to it from these 
houses, and, after full recovery by it, you will be entitled to the balance, if any left. If the 
balance falls short, we ourselves will be responsible for the payment. At present, these 
houses being in the possession of the Now Bombay Bank, we cannot put you in possession of 
them, and as soon as they will be redeemed, that is, as soon as the Bank’s possession of 
them ceases, you should understand that they are put in vour possession.” 

The appellant, Gokaldas Gopaldas. having obtained a decree for about 
Bs. 19,000, against Puraninal Premsukhdas, caused the nine houses to be attached 
and sold in execution of it, and in September 1876 himself purchased the right, 
title, and interest of Puranmal Premsukhdas in them. On the 21st of April 1877 
he paid the Bank Bs. 5,000 on account of the mortgage debt, and on the 10th 
of May 1877 Bs. 137-2-10 as payment in full of its claim upon the mortgage. 
The debt to the Bank had previously been reduced. He appears to have taken 
possession of the nine houses and on the 11th of July 1877 Bambaksh Seo- 
oliand brought a suit against him and Puranmal Premsukhdas, who was made 
the first defendant, to recover possession of them, alleging that he was enti- 
tled to it under the two mortgages to him. And if the houses were not restored 
to him, he claimed the mortgage money and interest. 

[1042J The defence of Gokaldas Gopaldas was that the mortgages to the 
l^aintiff were fraudulent and without consideration, and made to defeat creditors, 
and that the agent had no authority to execute them. And, further, as to the 
houses mortgaged to the New Bombay Bank, that he had paid the money due to 
the Bank, and had obtained the right of mortgage thereon, and the plaintiff could 
not claim them until they liad been redeemed by Puranmal Premsukhdas. 
^Issues were framed, the Wrtli being : — 

“ What was the effect of the payment made to the Bank of Bombay in satisfaction of 
Puranmal’s debt on the rights of the plaintiff as mortgsigee Did possession vest m him there- 
upon?" 

There was a dismissal of the suit by the Deputy Commissioner, and a 
remand by the Judicial Commissioner, of which it is not necessary to take any 
further notice. On the remand, the Deputy Commissioner found that the 
mortgages to the plaintiff were bond fide, that there was good consider- 
ation, that ** possession passed to the plaintiff in accordance with the 
terms of those deeds,” and the plaintiff was in possession when the defen- 
dant attached the houses. Upon the fourth issue he held that when Gokaldas 
had paid the debt to the Bank, he stood to the plaintiff in the exact position in 
which the mortgagor, first defendant, would have stood had he redeemed the 
Bank*s mortgage, and that the effect of the payment to the Bank was to 
entitle the plaintiff to immediate possession of the houses mortgaged to it. He 
gave the plaintiff a decree for possession of the nine houses, and directed him 
to be put into possession. 

This judgment was afliirmed on appeal by the Judicial Commissioner, and 
a special Appeal therefrom to the Court of the Besident at Haiderabad was 
dismissed. 

Two grounds hsiye been taken in the appeal to Her Majesty in Oouneil 
{torn the decree of the Resident : (1) that the mortgages to Bambaksh Seochand 
^ere not bond fide or made for good consideration ; (2) that as regards the 
three bouses in mortgage to the Bombay Bank, the appellant was entitled to 
jstimd m the {^aee of the Bank, and to retain possession of them until the 
aiBount paid by him to the Bank was repaid. 
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[104S] As to the first ground, there are concurrent judgments of the lower 
Courts against the appellant, and the propriety of them was not disputed at 
the bar. Consequently the appeal fails as to this ground, and altogether so far 
as it relates to six of the houses. 

Upon the second ground the question is whether the doctrine in Toulmm 
V. Steere (3 Mer. 210) should be applied in this case. In the judgment of Sir 
William Gbant, M. R., in that case there is a passage to the following effect — 

“ The cases of Qreswold v. Marslimi (2 Ch. Cas., 170) and Mocatta v. Murgafroyd (P. 
Wms, 393) are express authorities to show that one purchasing an equity of redemption can- 
not set up a prior mortgage of his own, nor consequently a mortgage which he has got m, 
against subsequent incumbrances of which he had notice 

The authority of Totdmin v. Steere has been much questioned and it has 
been found upon examining the Registrar’s book that Greswold v. Marsham 
(2 Ch. Cas.. 170) is no authority whatever for the proposition in support of 
which it has been usually cited (2 Dart’s “ Vendors and Purchasers, ” 5th ed , 
917). Vice-Chancellor Hall, in Adams v. Aiigell (L R., 5 Ch. D., 634) shows 
in how unsatisfactory a state the law is upon this point. He says (p. 641) : — 
“ DoubtlesB those cases have been questioned In Oregq v Arrott (1 Lloyd & Gould, 246) 
Sir E. SUGDEN said that he and Sir SAMUEL BOMILLY thought ‘ at the time * it was wrong ; 
and, in Watts v. Syines (1 De G. M & G., 240), Lord Justice Knight BUUCE expressed doubts 
as to the decision. In the recent case of Stevens v. Mid~Hants Railway Company (L R , 8 
Ch Ap., 1064) Lord Justice JAMES .said as to Mocatta v Murgatroyd (P. Wms., 393), Touhnin 
V. Steere (3 Mer. 210) and Parry v Wright (5 Bus , 142, 148) ■ ‘ Those cases, perhaps, some 
day will have to be reconsidered, but it is quite clear that their principle is not to be extend- 
ed. Probably they are rendered innocuous by this, that conveyancers exclude their appli- 
cation by putting in three or four lines saying that the original debt is to be considered as 
subsisting for the benefit of the person who has paid it off ’ But the decision in Toulmm v. 
Steere (3 Mer., 210) was recognized by Sir GEORGE TUNNER in Squire v Ford (9 Hare, Ca m 
Chanc., 47) by Sir J. LEACH and Lord LyndhuRST in Parry v Wright (5 Bus., 142, 148), 
m effect by Lord St. LEONARDS in Armstrong v Garnett (4 Dru & War , 182), and by Lord 
nm Cran WORTH in Ottet v. Lord Vaux (2 Kay A J , 660 , 6 De G M & G , 642). In 
Anderson v. Pignet (L. B., 8 Gh. App Cas. 180', it was referred to by Lord Selbornb as hav- 
ing been questioned by some persons, but his Lordship did not say that he approved or dis- 
approved of it. It is said in some of the cases that the priority may be preserved.” 

When Adams v. Angell came before the Court of Appeal, Sir Geobge 
JesSEL, M, R., saifl as to Toulmm v. Steere . “ Assuming it, however, to be bind- 
ing upon us, it amounts to no more than this, that, in the case of a purchase from 
the owner of an equity of redemption, the purchaser with notice, whether 
actual or constructive, of other incumbrances, is not, in the absence of any 
contemporaneous expression of intention, entitled as against the other incum- 
branoers of whose securities he has notice, to say afterwards that the incum- 
brances so paid off are not extinguished. It does not go beyond that, ai 2 d there 
are several authorities which say that this doctrine is not to be carried further.” 
This principle was acted upon in Watts v. Symes (1 De G. M. & G., 240), where, 
as in Toulmin v. Steere (3 Mer., 210), a first mortgage was paid off by the pur- 
chaser of the ultimate equity of redemption at the time of his purchase, and 
out of the purchase- money, but a declaration by the vendor that the first mort- 
gage should be kept alive was considered sufficient to prevent a second mort- 
gagee from treating it as extinguished. 

In the case before their Lordships, the doht to the bank was not paid off 
out of the purchase-money. The appellant purchased the interest of the mort- 
gagor only, and did not in any way bind himself to pay off that debt. When 
he paid the Bank, some six months afterwards, it waar not because he was 
under an obligation to do so. This case might therefore be distinguished from 
Toulmin v, Steere (3 Mer., 210), but their Lordships do not think it necessary 
to do this, as they are not prepared to extend its doctrine to India. 

There are some decisions in India which their Lordships think they ought 
to notice. In Qaur Narayan Mazumdar v. Brajanath Kundu Ghowdhry (5 B, 
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L. B„ 463), A mortgaged certain lands to and afterwards mortgaged the 
same to (7, wlio, having obtained [10433 a decree for tlie redemption of the 
mortgage to paid off the debt to him , but it did not appear that he took an 
assignment of the mortgage. It was held by the High Court at Calcutta, on the 
authority of Toulmtn v S/6^»re,that the first mortgage was extinguished, and a 
lease made by A between the two mortgages was binding upon C. In Itcharam 
Dayaram v. Raijt Jaqa (11 Bom. H. C. R., 41), the High Court at Bombay held 
that, generally speaking, the purchaser of an equity of redemption, with notice 
of subsequent incumbrances, stands in the same situation as regards such subse- 
quent incumbrances, as if he had been himself the mortgagor , he can neither set 
up against such subsequent incumbrances a prior mortgage or his own, nor con- 
sequently a mortgage which he or the mortgagor may have got in. For this, 
Toulmtn v Stecre, Grestvold v. Marshaniy and Mocatta v. Murqatroyd are quoted. 
On the other hand, the High Court at Madras in Ramu Naikan v. Suharaya 
Madaliil Mad. H. C. Rep , 229) held that a prior mortgagee, having purchased the 
ultimate interest, may still use Ihs mortgage as a shield against the claims of 
subsequent mortgagees, saying that in later cases the Judges had sought to 
mitigate the rigidity of the doctrine of Sir W GRANT in Toulmin v. Steere (3 
Mer., 210). The doubts as to that case, or the propriety of introducing the 
doctrine of it into India as a rule of justice, equity, and good conscience, do 
not seem to have been considered by the High Court at Calcutta or Bombay. 

The doctrine of Toulmin v. bieere (3 Mer ,210) is not applicable to Indian 
transactions, except as the law of justice, equity, and good conscience. And 
if it rested on any broad intelligible principle of justice it might properly be so 
applied. But it rests on no such principle. If it did it could not be excluded 
or defeated by declarations of intention or formal devices of conveyancers, 
whereas it is so defeated every day. When an estate is burdened by a succes- 
^sion of mortgages, and the owner of an ulterior interest pays off an earlier 
mortgage, it is a matter of couiseto have it assigned to a trustee for his benefit 
as against intermediate mortgagees to whom he is not personally liable. 

Tn India the art of conveyancing has been and is of a very simple character 
Their Lords Jiips cannot find that a formal [1046] transfer of a mortgage is 
ever made, or an intention to keep it alive ever formally expressed. To apply 
to such a practice the doctrine of Toulmin v, Steere, seems to them likely, not 
to promote justice and equity, but to lead to confusion, to multij^lication of 
documents, to useless technicalities, to expense, and to litigation 

The obvious question to ask in the interests of lustice, equity and good 
conscience, is, what was the intention of the party paying ofi the charge ? He had 
a right to extinguisli it and a right to keep it alive. What was his intention ? 
If there is no express evidence of it, what intention should be ascribed to him ? 
The ordinary rule is that a man having a right to act in either of two ways, 
shall be assumed to have acted according to his interest. In the familiar 
instance of a tenant for life paying off a charge upon the inheritance, he is 
assumed, in the absence of evidence to the contrary, to have intended to keep 
the charge alive. It cannot signify whether the division of interests in the 
property is by way of life cjitate and remainder, or bv way of successive 
charges. In each case it may be for the advantage of the owner of a partial 
interest to keep on foot a charge upon the corpus which he has paid 

Their Lordships- are of opinion that the lower Courts in this case were 
wrong in holding that the appellant was in the same position as the mortgagor. 
They hold that the mortgage to the Bank was not extinguished, and that the 
appellant, the second defendant, had a good defence to the suit for possession 
of the three houses included in that mortgage. They will therefore humbly 
.advise Her Majesty that the decree appealed from should he modified by 
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onaifcfcing from ifc 6he houses which are described in it under the numbers 4, 5 
and 6, and by dismissing the suit so far as it regards those houses with costs 
in the lower Courts in proportion. And as the apiiellant has failed on the 
question of the validity of the mortgages to Rajnbaksh Seochand, they make 
no order as to the costs of this appeal. 

Solicitors for the Appellant . Messrs Memvian, Pike, d Merriman 
Solicitors for the Respondent, Rambaksh Seochand Messrs. Sanderson d 

Holland, 

NOTES 

[ 1. THE RULE IN TOULMIN v. STEERE— ITS PLACE IN ENGLISH LAW— 

In the case of V Delaney K C, 182, the rule in Touhmnv Sieere was 

considered at great length by P\UKER, J- — (1911) Ch , 448 — and b> the Court of Appeal — 
(1912)10 h 735 —but in the view of the facts taken by the House of Lords, this question did 
not arise, and was not expressly overruled There were, however, observations, b> the Lord 
Chancellor and Lord Dunedin some of which are reproduced below 

LORD DUNEDIN said, “ Not only was the judgment that of a gieat Judge, but it is 
many years old , and only the strongest reason should make a Court of last resort upset a 
judgment on a point of eonveydncing which has remained as authority for so long a time 
It IS clear, however, that there has been, to sa> the least of it. a great reluctance on the part 
of Judges learned in equitN to extend the principle of Touhnin v Steete beyond the limits of 
its own facts 

" All seem agreed that in dcbateablc cases merger takes place or not according to inten- 
tion. Indeed, this seems a neccssarv corollary to the intei portion of equity ; foi otherwise 
why not leave the parties to their position at law * The difTeronce of opinion seems to conic 
to "a queBtion of onus Whore law would involve merger, and where equity can save that con- 
sequence, IS the onus on those who seek to say that there is mergci oi on those who will 
have the contrary Must you prove an intention to merge, or an intention to keep alive the 
security 

“ I think, taking the cases cited as a whole, that the general view comes to this. Whore 
by appropriate conveyancing the charge could be pieseivcd (this excludes all cases of which 
Otter V Lord Vauj 2 K, & J., 660 , 6 D M & G , 638 is a type), then it will be for 
the party alleging the charge to bo dead to show an intention to that effect What 
have been called the presumptions arising from the continued existence of the charge* 
being to the benefit of the person who has paid it off, as, c.r/ , in the case of payment by a 
limited owner, arc just, 1 think, other ways of expressing the rule ” 

This is how Lord Justice Fletcher Moulton in the Court of Appeal in that case, sub 
fiomine, Manks V Wh%teley (1912)1 Ch , 735 at 764, described the oiigin and the limits 
of the principle — “ At comnioii law, the merger of estates took place by operation 
of law without regard to the injustice caused theicby Equity inteifcred both with 
regard to the merger of interests which were recognized by common law and those which are 
equally real but were at that date recognized only bv equity itself That estates and 
interests in estates which were quite distinct and could exist in separate hands should 
mutually destroy one another wholly or partially when they came into the same hands was 
absurd and unjust when that destruction aftected substance and not mciely form Its opera- 
tion was to lessen the beneficial interest of the owner and thereby to make a gift of a portion 
of it to some third person Equity set itself to lemedy this anmaly It never presumes in 
favour of a gift. If the intention to give exists and the gift is compleLt'd it will recognize it, 
but it requires the intention to bo proved, and the onus of proving it lests on the party who 
claims under it. It applied this simple and equitable piinciplc to meiger and it did nothing 
more This appears to me to reconcile all the cases The test wliether the merger is or is not 
beneficial to the owner of the interests is merely another form of saying whether or not it 
would in substance be a gift to the third party who has given no eoiiMder.ition for the advan- 
tage he gams thereby If that is so, the third party must prove the intention to give Such 
cases as Otter v Lo?rf Vaux 2 K & J , 650 do not militate against this principle. Equity 
does not regard the man who is merely performing his own obligation and thus removing the 
charge which was created to secure that performance as making a gift to his other creditors ’’ 
The following passage from the Judgment of Lord Justice Lindley in Liquidaticvn Estates 
Purchase Co, v, Wxlloughby (1896) 1 Ch , 789 (which the House of Lords reversed in (1898) 
A. G., 321 on certain special facts) is often quoted —If, indeed, tlfcre were some unknown 
encumbrancer who would bo let in as a first i ncum brain er if Noi ton’s charge were not 
treated as subsisting, it may be that, notwithstanding Toultmu v Stee7e it could be so 
treated. But why ? Because m that case the purcliasci would not have got what he 
bargained for, namely, the property free from incumbrances, and it would be manifestly 
unjust to allow a third party to avail himself of the terms of a deed which he is a stranger 
in ordqr to defeat the real mteniions of the parties to it It is on this ground that the L^ourts 
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have gone a long way, and very properly, to prevent a second or third inoumbranoer from 
obtaining a priority by a mere accident, and at the expense of other people who never intended 
to benefit him.” 

Also this from Lord Haonadhten*! speech in the House of Lords in Thome v. Gaum 
(1895) A. C., 11 at 18, 19 : — ” Nothing, I think, is better settled than this, that when the 
owner of an estate pays charges on the estate which he is not personally liable to pay, the 
question whether those charges are to be considered as extinguished or as kept alive for his 
benefit is simply a question of intention. You may find the intention in the deed or you may 
find it in the circumstances attending the transaction, or you may presume an intention from 
considering whether it is or is not for his benefit that the charge should be kept on foot.” 

H. THE PRINCIPLES OF MERGER— SUBROGATION— 

The oases of 9 Gal., 961 and 10 Gal., 1035 are decisions of the Privy Council where the 
principles are fully expounded. Justice Mookerjee has elaborately expressed them in a 
series of Judgments from which extracts are given below : — 

In (19S1) 15 C. L.J., 500 Mr. Justice MOOKERJEE stated the principles as follows:-*- 
“ Thocases of(1905) 2 C L. J., 288 ; (1910) 33 All., 101 : 7 A. L J., 914 merely affirm 
the doctrine that, if a person purchases a property which is subject to two mortgage, and 
retains a portion of the purchase money for payment to the mortgagees but pays the first of 
the two encumbrances and not the second, he cannot treat the first mortgage as kept alive to 
be used as a shield against the second ; nor can he claim to be subrogated to the position of 
the mortgagee whose debt he has satisfied. The principle is that a person cannot claim a 
subrogation when he simply performs his own obligation or covenant.* * * 

As was explained by this Court in the case of (1907) 36 Gal., 193 : 5 C. L. J., 611, a 
subrogation may arise only in those cases where the party claiming it advanced the money 
to pay a debt, which, in the event of default by the debtor he would be bound to pay, or 
where he had some interest to protect, or where he advanced the money under an agreement, 
express or implied, made either with the debtor or creditor, that he would be subrogated to 
the rights and remedies of the creditor. The distinction between legal subrogation and con- 
ventional subrogation is well established, and an illustration of the former class is furnished 
by the case of Ookaldas v. Puramnal 10 Gal , 1035 where it was held that the purchaser of 
an eqmty of redemption who had paid ofi the first charge, only to protect his own interest 
might use the first mortgage as a shield against mesne encumbrancers (the payment being 
made by a person who is imder no personal obligation to pay). To put the matter in another 
way, the purchaser of an equity of redemption, upon paying off prior mortgages is subrogated 
to the rights of the mortgagees paid ofi, the mortgages paid being considered part of the 
purchaser’s title to the premises ” 

In (1907) 7 C. L. J., 1 Mr. Justice MOOKERJEE observed, 

” Although as laid down in 31 Cal., 863 a secunty is extinguished upon the actual sale of 
the mortgaged properties and distribution of the proceeds, yet a mortgagee who has purchased 
at a sale in execution of a decree upon his mortgage is entitled to rely upon his mortgage as a 
shield against a subsequent incumbrancer (1903) 30 Gal., 599 * * * Where the mortgagee 

institutes an action to enforce his security, proceeds to judgment, sells the premises, and 
purchases them himself, it docs not necessarily foilow that he intends that his title under 
the mortgage should merge in the equity of r^emption. The rule, however, is subject to 
the important qualification that a mortgage will not be kept alive in aid of a fraud or wrong; 
a mortgage substantially satisfied may be kept alive in equity, only when this is requisite to 
the advancement of Justice and this will never be allowed when the result will be, from the 
forms of law, to aid m perpetrating a fraud or an injury ; in other words, although the 
object of a purchase by a mortgagee at a sale in execution of a decree upon his mortgage is to 
obtain the equity of r^emption and thus become full owner of the property, it may sometimes 
be an advantage to him to preserve his mortgage title so that he may not be defeated by an 
intermediate title which ought not justly to supersede or extinguish his title.’* 

In (1907) 86 Gal., 198: 5 C. L. J., 611, Mr. Justice MOOKERJEE said, ” To entitle one to 
invoke the equitable right of subrogation, he must cither occupy the position of a surety of 
the debt or must have made the payment under an agreement with a debtor or creditor that 
he should receive and hold an assignment of the debt as security or he must stand in such 
a relation to the mortgaged premises that his interest cannot otherwise be adequately protec- 
ted. 

” It is only in the case of ' legal subrogaiion ’ or subrogation as a matter of right, as 
distinguished from * conventional subrogation ’ or subrogation by reason of agreement, that 
tiie question of intention to keep the mortgage alive arises. 

The doctrine of subrogation is not applied for the mere stranger or volunteer who has 
paid the debt of another, without any assignment or agreement for subrogation, being 
und^ no obligation to make the payment and not being compelled to do so for the preser- 
vation of any rights or property of his own. 

” Before one creditor cane be subrogated to the rights of another the demand of the latter 
must be entirely satisfied, so that he shall be relieved from all further ^rouble risk and 
eaqpense.** ^ 
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fa) The principle is not coniined to cases of incumbrances only. The doctrine ought to 
be invoked where the purchaser is met by an intermediate title which ought not, in justice, 
to supersede his rights, and the recognition of which, in superoession of his rights would 
mean that the satisfaction of the mortgage is completely or partially nullified : — (1907) 7 
C. L. J., 1 at 39. 

(6) It does not make any difierence that the money paid is paid by the hand of the 
mortgagor and with a view to pay ofi or reduce his own debt, when he was doing so for the 
benefit of the lender and in performance of the agreement with him : — (1901) 29 Cal., 154 
P. C.: 6 0. W. N., 209: 29 I. A., 9 affirming (1898) 3 C W. N., 163 (156). 

(c) Even when the obligation is converted into a decree, the principle is applied ; — (1905) 
2 C. L. J., 202 ; (1907) 7 C. L. J., 1 ; (1911) 13 I. C., 913. 

(d) The lender is subrogated to the rights (with their limitations) of the mortgagee who 
was paid off: — (1885) 7 All , 668 {per Mahmood, J.), and can claim his priority . — (1885) 7 
All., 577 (priority by registration). 

{e) To the extent that the later mortgage was in renewal of a prior one, the intermediate 
incumbrancer was postponed .—(1909) 10 G. L. J., 150 at 179 , (1889) 16 Gal., 523 , (1896) 20 
Mad., 274. 

(fl Purchase of equity of redemption . — A first mortgagee buying the equity of redemp- 
tion IS entitled to use his mortgage as a shield against subsequent .mortgages .—(1905) 1 
0. L. J., 531, 

One of two co<mortgagors paying off the entire debt is entitled to subrogation as regards 
the other's share (1906) 4 C. L. J., 79. 

This principle was applied to the part payment by one of two mortgagors, so as to keep 
alive the charge for the remainder on the whole property . — (1909) 10 I. G., 196 , where mort- 
gaged property is sold to a third person while under attachment in execution of a money 
decree and the purchaser pays oil the mortgage, it must be presumed that he intended to keep 
the mortgage alive for his protection : — (1913) 18 I. C , 704 11 A.L J., 127. 

There being no merger on a purchase of the equity of redemption and the mortgagee’s 
rights, (at a Court sale) it was open to the purchaser in the former capacity to question the 
validity of an intermediate mortgage — (1913) 19 G. L. J., 200 . 20 1. C , 864 

(g) In the following cases it was held immaterial whether the lender was aware of the 
prior incumbrance : — 

A purchaser of land who, while in possession of the land purchased, pays off an 
incumbrance on it, is entitled, when his purchase is found invalid, to stand m the 
shoes of the mortgagee whom he has paid ofi . — (1908) 31 Mad , 439 18 M. L. J., 30^ 

following 21 Mad., 143 

The fact that the person paying off the prior charge was not aware of other charges did 
not prevent the application of the rule . — (1W4) 8 C. \V N., 690. 

In (1911) 14 C. L.J,, 600, the purchaser of the equity of redemption undertook to pay out 
of the purchase money certain prior encumbrances , it was held that he was entitled to use 
those incumbrances against those which he did not undertake to pay, though (apparently) he 
waA not aware of their existence (it was suggested be mtght have been, if he had searched for 
encumbrances in the Registration Office) see p. 505 Payment of prior incumbrance without 
knowledge of intermediate sale . — (1693) 18 Bom., 86. 

No notice at the time. — (1913) 26 M L J., 94 . 21 1. G., 978 , following (1912) 35 Mad., 642 
and distinguishing (1910) 34 Mad., 119 20 M. L. J., 380 , kept alive, notice or no notice — 
(1884) 8 Mad., 247. 

(h) As to other applications see (1911) 11 1. G , 469 , 8 A L J., 663 . 10 I C., 656 , (1906) 
33 Gal., 1133 : 10 C. W N., 1010 : 4 C. L. J., 121 ; (1901) 29 Cal , 25 , (1892) 16 Mad., 94 ; 
(1891) 13 All., 581 ; (1888) 11 Mad., 346 , (1899) P. R., 67 ; (1904) P. R , 30. (1904) P. L. R., 
189 ; (1913) 19 I. C., 765 ; (1913) P. L. R., 215 ; (1913) P. W. R., 128. 

(i) As regards the second mortgagee’s rights on a merger see (1911) 21 M L. J., 213F.B. 

(j) But the principle is not applied where the payment is in .discharge of one’s own 
obligation : — 

The doctrine of subrogation docs not apply when a person simply performs his own 
obligation or covenant and pays off a charge which he has undertaken or is bound to satisfy . 
—(1905) 2 G. L. J., 288. If a person purchases property which is subject to tvfo mortgages 
and retains a portion of the purchase money for payment to the mortgagees but pays the first 
of two incumbrancers and not the second, he cannot treat the first mortgage as kept alive to 
be used as a shield against the second nor can he claim to be subrogated to the position of the 
mortga^ whose debt he has satisfied : — (1905) 2 C. L J., 288. 

This principle was not applied to persons who being the assignees of a mokurari interest 
granted by a co-mortgagor, paid of! a mortgage and claimed contribution from the co-mort- 
gagor :— (1906) 4 C. L. J., 79. 

Where the purchaser of the equity of redemption undertook to pay off the two prior 
incumbrances on the property out of the consideration amount, it was held that he could not 
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set up one of them which . he paid ofi as a shield against the other whioh he did not pay-- * 
any more than the mortgagor ; — (1910) 33 All , 101* 7 A L.J., 914 * 71. C., 200; 6 A.L.J*, 649: 
2 I.C , 207 citing (1907) A.W.N,, 85 , 2 C.L.J., 288 , (1893) 17 Mad., 62 , 4 A L.J., 349 but 
se6 7AL.J..15 5 1.0,177. 

See also (1910) 20 M. L. J., 380 : 8 M. L. T., 132 . 6 I C , 731 ; (1910) 21 M. L, J., 180 : 
9 I. C., 139 ; (1905) 29 Mad., 37. 

Thus, where one’s charges were made part of the consideration for the sale of an equity 
of redemption, and there was the charge of another outstanding, it was hold that those 
charges may be used as a shield against that other • — (1891) 13 All , 432. 

In (1900) 22 All , 284 it was laid down that when the mortgagee buys at auction the 
equity of redemption in a part of the mortgaged property, such purchase has, in the absence 
of fraud, the effect of discharging and extinguishing that portion of the mortgage debt which 
was chargeable on the propertv purchased by him 

But in respect of incumbrances other than those contracted to be paid off, the rule would 
be applied —(1911) 12 I. C , 607 8 A L J , 1289 , (1911) 14 C L. J. 500. 

(fc) Being a question of intention the presumption is a rebuttable one . — (1905) 2 C.L.J., 
674 

The intention was held negatived when the latci mortgage, like the prior one, was also 
a usufructuary mortgage and both could not coexist — (1895) 19 Mad., 105. 

(1) As regards application to bcnami transactions, sre (1914) M W. N., 131 • 26 M L. J., 
74 : 22 I. C , 253 

(w) Incidentally, in (190.3) 26 Mad , 686 (710) BHA8HYAM AYY\N(}AR, J drew attention 
to II Mad., 452 as having erroneously proceeded on the principle of subrogation on the autho* 
rity of 10 Cal , 1035. 

lY. INDIAN DEEDS AND CONTRACTS— INTERPRET ATiON- 

Rules established in English Courts for coiistiuing Eiigli'^h dociuiieiits arc not as such 
applicable to transaction^ between iiatives of India — See (1H86) 12 Cal , Gb.3 at 679 where 
man> instances aic collected ] 

[1047] APPELLATE CEIMINAL. 

The 18th AnguU, 1881, 

^ Present • 

Mr Justice Mitter and Mr Justice Pigot. 

In the matter oi Nobin Krishna Mookerjee Petitioner 

versus 

Rassick Lall Laha Opposite Party 

lievison on facts — Act X of 1882, s I'io — Evulvncc — lie^tstraiton 
Act III of 1877, s, 82, 

Under .s 4135 of the Cnniinal Procedure Code the High Court has power to go into (|ues- 
tions of fact, bub it will only cxotcisc this powei in cases in which it finds thaL it will be in 
the interests of justice to do so 

N was charged with having made a false statement before a Sub- Registrar in indemnify- 
ing /C, a person who hai executed a mortgage deed in favour of li, and who was a neighbour of 
hi8(A^s) as being the person to whom 22 had agreed to advance the iiione), the consideration of 
the mortgage. The false statement consisted in his sLiting to the Sub-Registrar that he “ knew 
K as his neighbour ” During the hearing of the case it was sought to prove a statement made 
by R to a third party {li having died pievious to the institution of the case) to the effect that N 
had told him certain facts. A memorandum, alleged to be ni the handwriting of N, was also 
tendered and received in evidence without an\ further proof as to its being in iV’s handwriting 
than thatit4)ore a similarity to anothar piece of paper proved to bear his handwriting. 

Held, that tlie statement made by H to the third party was inadmissible and irrelevant 
and that the memorandum was wrongly received in evidence 

In this case the accused was charged with having abetted the false per- 
sonation of one Khirod Chuuder Mookerjee before the Sub-Begistrar of 
Sealdah, with having intentionally made a false statement before that officer 
in thit he indentified some unknown i)erson as the said Khirod Chunder 
Mookerjee, and also with having abetted the offence of cheating. 
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RASSICK LALL LAHA [1884] I.L.R. 10 Gal. 1048 

The facta of the case were shortly as follows * One Bossunto Coomar 
Mookerjee, a broker, negotiated a loan in September 1881 with one Eoma 
Nath Laha for the sum of Rs. 5,000 to one Khirod Chunder Mookerjee, son of 
Prosono Coomar Mookerjee of Bhowanipore, to be secured by a mortgage of 
the borrower’s property. 

In pursuance of that arrangement a draft mortgage was pre- [1048] pared 
and given to Bossunto for the purpose of being approved. It was then taken 
away by him. and afterwards returned accompanied by a memorandum on a 
slip of paper which ran as follows . — 

‘ I approve the draft, only the time is to be extended to one year instead 
of six months , the schedule of the properties covered by the deed will be sent 
to-morrow, 25th September 1881. (Sd.) Nobin Krishna Mookerjee, Pleader.” 

The deed was then engrossed, and on tlie 27t}i September an attempt was 
made to get it registered at the Sealdah Sub-Registrar’s Office after Khirod had 
executed it, but registration was refused on the ground that there was no 
proper person present to identify Khirod. Subsequently on the 10th October 
1881, it was registered, Khirod being then identified by the accusedNobiiiKrishna. 

It subsequently transpired that the Khirod who executed the deed was not 
the real Khirod Chunder Mookeriee, son of Prosono Coomar Mookerjee, and the 
accused was placed before the joint Magistrate of Alipore upon the above charges. 

Previous to the institution of the case Roma Natli Laha died. 

During the hearing of the case, the following question was put to one of 
the witnesses for the prosecution in re-exam ination Q — What did Roma Nath 
tell you about his interview vvith*“Nobin 

This question was objected to by the pleader who appeared on behalf of i^he 
accuse!, but the objection was overruled by the Magistrate, who lemarked that 
had the objection been a valid one he would still liave put the question himself. 

In reply to the question, the witness detailed a statement made to him by 
Roma Nath to the effect tliat the accused had told him (Roma Nath) that 
after he (the accused) had identified the executant, there was no cause for 
anxiety for him, and that he (the accused) w^ould be responsible for the money. 

In the course ol the hearing, the memorandum attached to the draft above 
referred to was admitted in evidence without any proof of its being in the 
handwriting of the accused, but merely on the ground of the similarity between 
the handwriting of the accused and the handwriting appearing on the 
memorandum. 

[ 1049 ] The remainder of the facts of the case appear sufficiently for the 
purpose of this report in the judgment of the High Court. 

The Joint Magistrate having convicted the accused and sentenced him to 
rigorous imprisonment for one year and a fine, an appeal was preferred to the 
District Judge. That appeal being dismissed, an application was made to the 
High Court under its revisional power to send for the record in the case, and 
the Court granted a rule. 

The rule now came on to be heard. 

Mr. EvanSt Mr. Gasper, and Baboos Uvibica Churn Bose, Gnsh Chunder 
Chowdhry, Jogesh Chunder Boy and Divarkanath Chucherbutty for the Petitioner. 

Mr. Allen and Baboo Srmath Chunder fortbe Opposto party. 

The Judgment of the High Court was de livered by 

Mitter, J. (Pigot, J., concurring ), — The petitioner before us was convicted 
by the Joint Magistrate of Alipore (1) of having abetted the false persona- 
tion of one Khirod Chunder Mookerjee, son of Prosono Coomar Mookerjee, 
of Bhowanipore, before the Sub-Registrar of Sealdah , (2) of having intention- 
ally made a failse statement before the said officer in identifying some 
unknown person as the said Khirod Chunder ; and (3) of having abetted 
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the offence of cheating by dishonestly inducing one Huridas Bhuttaoharjee 
to deliver the sum of Bs. 5,000 to the said unknown person under the 
belief that he was advancing the said sum of money to Ehirod Chunder 
Hookerjee, son of Prosono Ooomar Mookerjee, of Bhowanipore. The petitioner 
w%s sentenced to one year’s rigorous imprisonment and a fine of Bs. 200 
in respect of the second of the above mentioned offences, no sentence being 
passed for the others. On ajipeal the conviction and the sentence have 
been upheld by the Sessions Judge of the 24-Pergunnahs. The present appli- 
cation has been made under s. 435 of the Code of Criminal Procedure to set 
aside the conviction and the sentence on various grounds of law and facts. 
Under s. 433 we generally decline to go into the questions of fact, though we 
have the power to do so. We exercise this power only in such cases where we 
find that in the interests of ClOSOj justice it should be exercised. After fully 
hearing arguments in this case, we were of opinion that the present is a case in 
which that power should be exercised Moreover we find that there are two 
grave errors of law in the proceeding^ and the judgment of the lower Court. 
The first error is that the Joint Magistrate allowed a statement of a deceased 
person, namely, Boma Nath Laha, the master of Huridas, to go in as evidence, 
although objected to. This statement was deposed to by Huridas. There is 
no question that this statement was not relevant The other error is that the 
lower Courts have assumed without any evidence that the petitioner as a 
vakeel had approved the draft of the mortgage bond which was executed by an 
unknown person calling himself Khirod Chunder Mookerjee, son of Prosono 
Coomar Mookerjee, of Bhowanipore, in favour of Boma Nath Laha. 

These two errors of law being established we have to determine how far 
they affected the merits of the decisions of the lower Courts. We cannot decide 
this question without considering the weight of the remaining evidence. For 
these reasons we find it necessary to consider the evidence adduced in this case, 
in order to judge how far the conclusions of facts arrived at by the lower Courts 
are correct. 

The most essential question of fact in this case was, whether in regard to 
the execution of the mortgage bond in favour of Boma Nath Laha, and in respect 
of its registration there was false personation of Khirod Chunder Mookerjee 
son of Prosono Koomar Mookerjee, of Bhowanipore, by an unknown person. 

Upon this point, after fully considering the endence, I find no reason to 
dissent from the view taken by the Courts below. 

I have no reasonable doubt in my mind that the person who executed the 
mortgage bond, and who appeared before the Sub-Begistrar of Sealdah and 
registered it was not Ehirod Chunder Mookerjee, son of Prosono Coomar 
Mookerjee of Bhowanipore; I see no ground to disbelieve the evidence of Khirod 
Chunder Mookerjee, Bussickloll Mookerjee, Iswar Chunder Chunder and Bepin- 
behary Ghowdhry upon this point. Their evidence is strengthened by a com- 
parison of the signature of Khirod Chunder Mookerjee, both in English and in 
Bengali, with the signatures of jihe so-called Khirod on the mortgage bond, and 
the note of hand [1051] executed in favour of the witness Iswar Chunder. In 
coining to this conclusion the circumstance, the absence of any tangible evidence 
showing that about the time of the said mortgage bond the real Khirod was in 
need of borrowing such a large sum of money as Bs. 5,000, has, to a certain 
extent, weighed with me. The petitioner being a neighbour of Khirod, it the 
latter had really borrowed the money he would have been in a position to give 
some evidence upon the point. Upon the question of false personation, therefore, 
I tbihh that the lowor Courts have come to a correct conclusion. 
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Then eomoB the question whether Nobin Chunder knowingly participated 
in any way in abetting the successful carrying out of the fraudulent scheme by 
which Boma Nath Laha was defrauded of Bs. 5,000 The conclusion to which 
the lower Courts have come upon this point is unfavourable to the petitioner. 
The oral evidence upon this point is, in my opinion, very unsatisfactory. 
The only documentary evidence which has been put in is also, in my opinion, 
not entitled to much weight. It is a memorandum of an alleged approval of 
the mortgage bond by Nobin Chunder. Its proof rests merely upon a com- 
parison of handwriting, I do not think that the evidence is strong enough to 
establish its genuineness. Then, again, supposing that it is genuine, there is no 
evidence to connect it with the particular transaction in question in this case. 
Putting aside this document there is only the oral evidence which, as I have 
already said, is unsatisfactory. Then balancing this oral evidence against 
certain circumstances, to which I shall presently refer, it seems to me that the 
reasonable conclusion upon this point is that Nobin Chunder was in no way 
party to the fraud which was perpetrated upon Boma Nath Laha. It is in 
evidence that, on the 27th September 1881, when the mortgage bond was 
executed at the Sealdah Sub-Begistrar*s Office, Nobin Chunder was not present. 
Upon the evidence it seems to me that on that day the document in question 
would have been registered, and the money paid to the executant if the Sub- 
Begistrar had not objected to the identification of Khirod Chunder as unsatis- 
factory. Then, again, on the next day when Iswar Chunder advanced Es. 1,000 
to the personator [1062} of Khirod, Nobin Chunder was admittedly not 
present. These two circumstances almost conclusively show that the petitioner 
was not a party to the fraudulent device. He is a vakeel and also a well-to-do 
person. If he was depraved enough to join in the fraud, it is exceedingly 
improbable that he should have done so, unless he was assured of a very large 
share in the spoil, and if he had to receive such a share it is almost impossible 
to believe that he should not have been present at the Sub-Begistrar’s Office 
on the 27th September, and at Boma Nath Laha’s Boytuckhana on the follow- 
ing day. Then, again, Nobin Chunder is not shown to have received any- 
thing more than eight rupees in the whole transaction. His conduct in 
telling Huridas, who called at his house in April 1882 to fetch the real 
Khirod Chunder, is inconsistent with a guilty conscience. These circumstances, 
in my opinion, decidedly outweigh the oral evidence upon this point, which, as 
I have already said, is of a meagre and unsatisfactory character upon the ques- 
tion of the complicity of Nobin Chunder in the fraud. I therefore come to a 
different conclusion from that of the lower Courts. 

The next question is whether Nobin Chunder, when he identified some 
unknown person as Khirod Chunder, made a false statement intentionally : 
upon the evidence upon the record, I cannot but come to the conclusion that 
he made that false statement intentionally. It seems to me that when he 
stated to the Sub-Registrar that he knew Khirod as his neighbour, he was per- 
fectly aware that that statement was false. But having regard to his position 
in life, and to the amount of remuneration Ije received, I think it js a reason- 
able conclusion to come to, that placing full reliance on the representations of 
Bossunto, Nobin Chunder believed that he was identifying Khirod Chunder, 
the son of Prosono Coomar, • 

Upon the conclusions at which I arrive, Nobin Chunder is only guilty 
under clause (a), s. 82, of intentionally making a false statement before the 
Sub-Begistrar of Sealdah, and is not guilty of the other offences charged 
against him. 


5 OAL.— 92 
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It will be convenient here to notice a point which was a good deal 
discussed before us. It was contended that the conviction under s. 82 of the 
Begistration Act cannot be sustained, [1033] because the prosecution for the 
said offence was not commenced with the permission of the Sub-Begistrar of 
Sealdah. But we find that on the 22nd April 1884 the Sub-Eegistrar of Sealdah 
gave permission for the prosecution of Nobin Chunder under s. 82 of the Begis> 
tration Act. It is true that that permission was given when a complaint against 
Nobin Chunder was pending in the Joint Magistrate’s Court, but that complaint 
had nothing to do with any offence under s. 82 of the Begistration Act. The 
Joint Magistrate in investigating that complaint examin^ the witnesses for 
the prosecution in the month of April 1884. On that evidence, on the 23rd 
May 1884, the Joint Magistrate for the first time framed the charges under 
s. 82 of the Begistration Act against Nobin Chunder The prosecution for the 
offence under clause (a), s 82, of the Begistration Act, was, in my opinion, 
commenced on the date when the charges were framed. That being so, the 
objection as to the want of permission ‘falls to the ground. 

The only question that remains to be considered is that of punishment. 
Having regard to the facts which, in my opinion, have been established against 
Nobin Chunder, and to his position of life, I think the interests of justice would 
be fully met if we pass the sentence of ligorous imprisonment for one month, 
and a fine of two hundred rupees The conviction under clause (a), s. 82, will 
stand, and the conviction of the other offences mentioned in the charge will be 
set aside. The sentence will be modified as stated above. If Nobin Chunder 
has undergone imprisonment under the sentence of the lower Court for 
any period, he will have to complete the time of imprisonment to which we 
sentence him. 

Convtclion upheld. 


NOTES. 

fUndor the Criminal l*rocedure Code (1898) there may be revision on facts aho, though 
this power should be exercised in exceptional circumstances only . — 8 Bom., 197, 10 Cal , 
1047 , (1888) 12 Bom , 377 , (1890) 14 Bora , 331 . 14 Cal., 361 , (1895) 22 Cal., 998. 

The discretion left to the Judges as to the exercise of these powers ought not to be 
fettered by hard and fast rules ;-*“(1904) 28 Bom , 533 ; 6 Bom , L. R , 376. 

Comparison is one of the modes of proving handwriting — 37 Cal., 467 14 C. W. N., 

1114. The case of 10 Cal,, 1047, was distinguished in (1912) 14 1 C , 741, as having simply 
decided on the facts that the handwriting was not proved , it was held in this case by 
SUNBARA lYEB, J., that the finding based on comparison would not be disturbed in second 
appeal.] 
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[lOM] SMALL CAUSE COURT REFERENCE. 

The 30th July^ 1884, 

PBESENT : 

Sir Eichard Garth, Kt., Chief Justice, and Mr. Justice Beverley. 


Earn Chand Sen PlaintilSf 

versus 

Audaito Son and Srinath Sen Defendants. ' 


Marriage, Contract for— Consideration money. Suit for return of — 

Public policy. 

The defendant in consideration of Rs 100 promised to give hib minor daughter in 
marriage to the plaintiff , the defendant failed to fulfil his part of the promise, and the 
plaintiff brought a suit to recover the money paid as consideration for the promise. 

Held, that such a suit would lie. 

Juggeshur Chuckerhutty v. Panch Cowree Chiicka butty (14 W. R , 154) approved. 

Quety . — Whether the Court could have enforced the payment of Rs. 100 to the father of 
the minor as against the person engaging to marry the minor. 

This suit was brought to recover Es 100 alleged to have been paid by the 
plaintiff to defendant No 1, Audaito Sen, in consideration of a promise made 
by the defendant, Audaito, to give his daughter m marriage to the plaintiff’. 
The defendant, Srinath Sen, was the brother of the defendant, Audaito, and it 
was alleged that the money was received by them both jointly. Defendant 
No. 1 failed to give his daughter in marriage to the plaintiff. The defendants,. 
inter aha, contended that the agreement in question was illegal, and, therefore, 
no action was maintainable upon it. 

The Judge of the Small Cause Court gave the following judgment . — 

I think that the suit is not maintainable. The money sought to be 
recovered was admittedly paid as pon, i.e , as price for the promised marriage . 
the agreement is illegal and void, being contrary to public policy. To hold 
that an action will he upon such an agreement would lead to the encourage- 
ment of the vicious practice of selling gills by their parents for the purpose of 
marriage. The practice no doubt [1035] obtains to a great extent in this pro- 
vince. But that, I think, is no reason why a Court of justice and equity 
should recognize, and give effect to it. It cannot be doubted for a moment 
that the practice is injurious to the public good A parent who would give 
his daughter in marriage for pon would not, as a rule, care to consider the 
fitness, or the unfitness of the match, but would give preference to whomsoever 
pays the highest price.” 

“ The case reported at page 154, 14 W. E . — Juggeshur Chuckerhutty v. 
Panch Cowree Chuckerhutty — is cited by the pleader for the plaintiff as 
authority, in support of his contention, that the suit will lie. But it seems that 
that case is distinguishable from the present case. In that case, the money 
sought to be recovered, appears to have been paid, not tg the legal guardian of 
the girl, but to her brother, her mother being her legal guardian. But though 
there is this difference in the features of the two cases, the question seems to 
be not altogether free from doubt. But as the pleader for the plaintiff has 

* Small Cause Court Reference No. 11 of 1884, made by Baboo Gonesh Chunder 
Chowdry, Judge of the Small CauRe Court, Midnapore, dated the 26th June 1664. 
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* 0 
applied for a reference to the Honourable High Court, I respectfully submit the 

following point for decision : — Whether a suit will lie for recovery of the 
money paid as pon to the defendant, in consideration of his promise to give his 
minor daughter in marriage to the plaintiff ? ” 

The suit is dismissed contingent upon the opinion of the High Court on 
the point referred.” 

No one appeared on the reference for either party. 

Judgments were delivered by Gabth, C. J., and BEVERLEY, J. 

Garth, C. J In this case 1 have great doubt whether the opinion of the 
Judge of the Small Cause Court is not correct : and if we were now asked to 
mforce an agreement to pay pon to a gtrVs father ^ in consideration of his giving 
her in marriage, I should have wished to refer the question to a Full Bench. 

But the facts, as 1 understand them, are these : — 

The plaintiff paid Bs. 100 to the defendant No. 1, in consideration of his 
giving his daughter to him in marriage, and the defendant No. 2, who is a 
brother of the defendant *No« 1, was a party to the contract. 

After the money was paid, the defendant No. 1 failed to fulfil his promise, 
and gave his daughter in marriage to some one else. 

[1056] The plaintiff now seeks to recover back his money, and the 
defendants attempt to take advantage of the illegality of the contract by way of 
a defence to the claim. 

Under these circumstances, I consider that the case referred to, Juggenhur 
Chiickerbutty v. Panch Cowree Ghuckerbutty (14 W. E., 154), is directly in point, 
and apart from the question whether the contract is illegal, the justice of the 
claim is entirely with the plaintiff. 

* Upon the authority of that case, therefore, and because it is manifest 
justice that the defendants should not be allowed to retain the money, I agree 
with my learned brother that the claim should be decreed. 

Had the question been whether, as against the plaintiff, we could enforce 
payment of the Es. 100 to the defendant No. 1, I should have doubted very 
much whether we ought to do so. 

In England, a bargain of this kind, for payment of money to a father, in 
consideration of his giving his daughter in marriage, is considered to bo a 
marriage brokerage contract, and illegal as against public policy — see Keat v. 
Allen (2 Vernon’s Bep„ pt. 2 558) and other cases cited in Addison on 
Contracts, 5th edition, p. 742, 7th ed., 1017. 

And without going the length of saying at * present that I consider such 
contracts to be illegal in this country, I certainly should be disposed, as at 
present advised, to hold that they were so far void, as to be incapable of being 
enforced by the rules of equity and good conscience. 

In the present case the plaintiffs’ suit will be decreed. 

Beverjay, J. — I think that ^the suit will lie to recover the money in 
question. There is nothing immoral in the contract so far as 1 can see. No 
doubt the purchase or hire of a minor girl for purposes of prostitution, or 
concubinage, is an immoral act, but where a legal marriage is in contemplation, 
the payment of money as a consideration is in accordance with the customs 
of the country, and therefore, in my opinion, not opposed to public policy. 
Besides the case cited by the Judge from 14 W. E., 154, I find that a simil^ 
view was also expmsed by this Court in the case of Banee Lallun Monee 
Moimn Singh (26 W. B., 32). 

i , 

)• 
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£1087] No doiibt%[iarriage brokerage contracts are illegal in England, but 
the reason of this is, that they are deemed to interfere with the free consent of 
the parties, which is an essential condition in the English marriage contract. 
But in India the consent of the parties has rarely, if ever, anything to do with 
the marriage contract, which is generally arranged by the parents or friends 
of the parties before they themselves are of an age to give a free and intelligent 
consent. It is opposed to English ideas of public policy that a Kulin Brahman 
should be paid to marry any number of Kulin girls, but so long as it is the 
recognized custom of the country, and is not prohibited by law, I think 
we should be scarcely justified in holding such marriage contracts to be illegal. 

Decision reversed. 


NOTES 

[ MARRl JSE BROCAGE CONTRACTS— HINDU LAW— 

The dictum of GARTH C J. in this case has mot with judicial support m Ijiter cases 
although asura form being one of the forms of marriage recognised by the Hindu law, the 
marriage itself is valid, but the brocage contracts are void — 

Whore the marriage has boon solemnised, these contracts arc not enforceable , — (1893) 
17 Mad., 9 • 3 M. L. J , 132 , (1888) 13 Bom , 126 , 131 , 

Even at the instance of those to whom money is payable in asura marriages . — (1897) 
22 Bom., 658 ; (1908) 32 Mad., 185 F. B. 18 M. L J , 403 , (1901) 23 All , 495 , (1911) 15 
C. W N.,447: 9 I. C., 652 , (1889) P. R. 128. t^ee also (1889) 13 Mad.. 83 which was 
before the Full Bench m 32 Mad , 185. 

Nor are the amounts paid recoverable in those cases — Ibid 

This IS done on the ground of public policy and it is unnecessary to inquire in each case 
whether the contract therein is opposed to public policy or not —Ibid ; 15C.W N. 447 which 
dissents from the diclum to the contrary lu 1 C L. J. 261 founded on 23 All 495 (sec also 10 
A. L. J. 159). 

Similarly uiieuforccablo is tho contract to pay a certain amount on marriage not 
^aking place between two other persons — (1912) 24 M. L J. 310 . 18 I, C. 515. 

As regards the contracting parties, however, damages may be recoverable on failure of 
marriage : — (1896) 21 Bom. 23. 

Also, a party who paid under such a contract, can recover tho amount so paid, when tho 
marriage did not in fact take place , — 14 W. R. 164 , 10 Cal., 1054 , (1909) 33 Bom 411 ; 11 
Bom . L. R., 649 ; (1897) 22 Bom, 658 ; (1892) 16 Bom., 673 ; (1905) 1 C. L J , 261 , (1900) 3 
O. C. 241. The case of (1912) 10 A. L. J 159 16 I. C , 1004 is opposed to these cases. 

This may be rested on ihe principle that whore a plaintiff has paid money to the defen- 
dant upon an illegal executory contract, or for a future illegal object, before there has been 
any substantial part performance of the contract, or progress towards accomplishment of the 
object, there does not appear to be any good reason why ho may not demand and recover back 
the money (1905) 1 C. L. J., 261, i}er MOOKBRJEE, J. ; see also (1903) P, L. R., 113.] 
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[10 Gal. 10B7] 

APPELLATE CIVIL. 

The 26th Aiigust, 1884, 

Pbesent : 

Me. Justice Prinsep and Mr. Justice Macpherson. 

Koylash Chundor Sen (Claimant) Petitioner 
versm 

Koylash Ohunder Chakrabarti (Decree- holder) and Mohendro 
Nath Bose (Judgment-debtor) Opposite Parties." 

Civil Procedure Code — Act XIV of 1382, ss. 280, 281 — Attachment — 
Satisfaction of decree by private sale — Purchaser — Subsequent 
attachment — Claim under s. 278, * 

A and B attached iii execution of their decree property of C and his two brothers, 
their judginent-dobtors Subsequently D obtained a decree against C alone, and on the 
11th January 1864 applied for attachment of the onc-third share of C in the property 
attached by A and B, which belonged to C and his two brothers jointly No order was on 
that date passed on the application. 

On the 14th January 1881 E purchased from C his one-third share in the attached 
properties, and the purchase-money was, by arrangement between the brothers, applied in 
satisfying the debt duo to A and B. 

On the 28th January 1884 an order was passed on the application of the 11th January 
1884 granting the attachment asked for by D, 

And on the 23rd April 1884 E preferred his claim to the one-third share purchased by 
him, and which had been since the purchase attached by D, The claim was disallowed on 
the ground that E had no title to the property, he having purchased whilst the property 
was under attachment. 

[1058] Held, on appeal, that the Judge should have, in accordance with s. 280 of the 
Code of Civil Procedure, confined himself to determining whether or no the property was in 
the possession of E on his own account, at the time that D attached the property 

Mothura Mohun Chakrabarti and Radanath Bose had obtained a 
money -decree against Mohendro Nath Bose and his two brothers, and in 
execution of this decree had attached certain properties belonging to the 
Boses. 

Subsequently to this, and on 26th June 1883, one Koylash Chunder 
Chakrabarti obtained a decree on a promissory note against Mohendro Nath 
Bose. 

In execution of this last decree, Koylash Chunder Chakrabarti applied, on 
the 11th January 1884, for the attachment of the one-third share of Mohendro 
Nath Bose in the properties belonging co him and his two brothers jointly. 

On the 28th January 1884 an order was passed granting the attachment 
of the one-third share of the properties which were already attached in the 
suit first above mentioned. • 

Subsequent to the date of the application for attachment, but previous to 
the 28th January 1884, viz., on the 14th January 1884, one Koylash Ohunder 

purchased from Mohendro Nath Bose the one-third share (which belonged 
to Mphendro Nath) in the properties which belonged to the three brothers, and 
which were under the attachment obtained by Mothura Mohun Chakrabarti 

* BlidaNo. 801 of 1884, against the order of Baboo Kristo Chunder Chatterji, First 
Butordinats Judge of 24 Pergunnahs, dated the 23rd of April 1884. 
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a 

and Badanath Bose ; and the purchase-money was applied by Mohendro Nath 
Bose in paying off the debt due to Mothura Mohun Chakrabarti and Badanath 
Bose. 

On the 23rd April Koylasb Chunder Sen (the purchaser) preferred a claim 
before the Subordinate Judge of the 24 Pergunnahs to the one-third share so 
purchased by him as aforesaid, setting out in his petition his title under his 
purchase, and his possession since the 14th January 1884. Koylash Chunder 
Chakrabarti, whose decree then remained unsatisfied, opposed the claim. 

The Subordinate Judge disallowed the claim on the ground that the 
claimant had no title, he having purchased while the property was under 
attachment, and that Koylash Chunder Chakrabarti [lOdOjj was entitled to sell 
the properties in execution of his decree, dated 26th June 1883, and he there- 
fore fixed a day for the sale. 

Koylash Chunder Sen then applied for and obtained a rule calling upon 
Mohendro Nath Bose and Koylash Chunder Cliakrabarti to show cause why 
the order of the Subordinate Judge should not be set aside. 

Mr. Evans (with him Baboo Guru Das Banerjee) in support of the rule, 
contended that the claim of Koylash Chunder Sen had not been properly 
decided upon, inasmuch as there had been no decision as to whether or no he 
was in possession on his own account on the date of the attachment by 
Koylash Chunder Chakrabarti , and submitted that sections 280, 281 of the 
Code should have been followed , that the purchase by Koylash Chunder Sen, 
during the attachment of the prior decree- holder, was not void as against 
Koylash Chunder Chakrabarti, although it was without leave of the Court, 
inasmuch as the claim of Koylash Chunder Chakrabarti was not enforceable 
under the attachment of the prior decree-holders. 

Baboo Chunder Madhub Ohose and Baboo Bhobani Ghanin Dutt showed 
cause. * 

The Order of the Court was given by 

Prinsep, — Mothura Mohun Chakrabarti and another attached certain 
property in execution of a decree obtained by them Koylash Chunder 
Chakrabarti, another decree- holder, also applied for execution of his decree, 
and for attachment, but it appears that no attachment was taken out by 
Koylash for some time. While the attachment of Mothura Mohun was in 
force, the judgment-debtor, without the permission of the Court specially 
obtained, sold their property to Koylash Chunder Sen, who is known as the 
claimant, and thus satisfied the decree of Mothura Mohun and Badanath , no 
further proceedings were taken by these decree-holders. 

Koylash Chunder Chakrabarti then obtained an order for the attachment 
of the same property in execution of his decree , whereupon Koylash Chunder 
Sen preferred a claim under s. 278 of the Civil Procedure Code, alleging that he 
was in possession of the property under a purchase from the judgment-debtor, 
as just stated. The Subordinate Judge has disallowed [1060] the claim on the 
ground that the claimant had no title, as he purchased while the property was 
already under attachment. , . 

It has been contended before us by Mr, Evans ^ that the Subordinate Judge 
should have confined himself to determining, within the terms of s. 280, 
whether the property purchased by his client was not, when it was attached 
by Koylash Chunder ChaTcrabarti, in his possession on his own account, and 
that his client is entitled to an adjudication on this sole ground. 

It is further contended that the view taken by the Subordinate Judge of 
the title of the claimant is incorrect ; that the claim of the decree-holder 
Koylash Chunder Chakrabarti was not enforceable under the attachment 
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obtained by Mothura Mohun and Badanath, and that, therefore, the purehase, 
while the property was under attachment by those decree-holders, was not void 
under s 285 as against Koylash Chunder Chakrabarti. 

We think that, under the circumstances of this case, the first contention 
is good. The attachment of Koylash Chunder Chakrabarti was the sole 
attachment then before the Court ; and it was against this attachment that 
the ob}ection was raised by Koylash Chunder Sen. We are not disposed in 
the present case to express any opinion regarding the title of Koylash Chunder 
Sen. But the difficulties which would arise in summarily adjudicating on this 
title, in the manner in which it has been dealt with by the Subordinate 
Judge, are apparent from the fact that the decree of Mothura Mohun and 
Badanath, as stated in the affidavit, which has not been contradicted by the 
other side, was against three persons, and the attachment was of the entire 
property belonging to the three jointly ; whereas the attachment of Koylash 
Chunder Chakrabarti was directed only to one of those three judgment-debtors, 
and therefore it would not follow that under s. 295 Koylash Chunder 
Chakrabarti would be entitled necessarily to participate in the assets realized 
by any sale that might have taken place in execution of a decree obtained by 
Mothura Mohun and Badanath. We think, therefore, that the case must be 
returned to the Subordinate Judge in order that he may proceed in the manner 
prescribed by s. 280. 

The petitioner is entitled to his costs. 

Jiule absolute, 

£1081] APPELLATE CIVIL. 

The 2nd September, 1884, 

Present : 

Mr. Justice Mitter and Mr. Justice Pigot. 

Mokund Lall and others Defendants 

versus 

Chotay Lall Plaintiff." 

Specific performance — Delay in bringing the suit — Joinder of causes of 
action — Act XIV of 1882, s, 44 — Joinder of a person not a party to 
the contract of which specific performance is sought, 

A plaintiff sudd on the 28th February 1881 for specific performance of a contract entered 
into on the Ist March 1878 by defendant No. 1, and joined in that suit as a defendant a 
third person, who alleged that he was the owner o! the property, the subject of the contract, 
seeking to obtain possession and other relief as against such third person, stating that he was 
a benamidar of defendant No. 1. 

Rnch third person contended in his written statement that the suit was multifarious, 
but the point was not decided in the lower Courts. 

On second appeal, such third person contended that the discretion given to the Court 
under s. 2d of the Speciffo Belief Act ought not to be exercised, as the plaintiff had slwt on 
his ri^htB for nearly three years ; and also contended that the suit was multilariot^f and 
t^at he ought not to have been made a party thereto. 

BeM, thi^ although the principle of the objection, as to the delay of the plaintiff in 
bringing his suit, was an important one, and one which ought to bo considered by the Courts, 
in the exercise of their judicial discretion under s. 22 of the Specific Relief Act, yet the point 

* from Ap^ate Decree No. 920 of 1883, against thedecree of H. Beveridge, Esq., 
Jlldge of^Hahaa, datM 28th of February 1883, reversing the decree of Baboo M^opied Kunil 
Bubordivtate Judge of Patna, dated the 2Srd of January 1662. 
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not having boon taken in the Courts below, and there being nothing on the record to lead 
th6 Court to presume that the ordinary rule applicable to nuits of this nature had been 
disregarded in the Courts below, the objection ought not, under the cirouznstanoes, to be 
allowed to prevail in second appeal 

Held, also, per MiTTER, J (PiGOT, J. dissentvng), that as regards the objection to the 
suit for misjoinder, and under s 44 of the Code of Civil Procedure, the Appeal Court was 
precluded by s. 578 of the Code from reversing the decree of the lower Court, as the error 
(if an error at all) could not affect the merits of the decision 

Held, aho, that the principle laid down in the cases of De Hcnujhton v. M(mSy (L. R., 
UCh. App., 166) and Ijitckumney Ookerda v Faztdla Cassumbhoy (1 L R., 6 Bom., 177) is 
only applicable where from the plaintiff's case it appears that a third party, not a party to 
the contract, has a distinct interest from that of the other parties to the contract, which 
interest is sought to be declared null and void 

[1062] This was a suit for specific performance of a verbal contract for the 
sale of a certain house and land. 

The plaintiff asserted that Mussamat Nanki, on the 1st March 1878, 
entered into a verbal contract with him to sell a certain house for Rs. 3,700, 
and that Nanki’s son, Jafhr Hossein, received on her behalf Rs. 100 as earnest 
money on the contract, and granted a receipt for the same, Nanki promising to 
execute a regular conveyance of the house within one month's time Nanki 
-failed to execute any conveyance, and the plaintiff, on the 28th February 1881, 
brought this suit against Nanki, her son Jaflir, and one Mokund Lall, who was 
alleged to he a benamidar of the plaintiff [defendant, No. 1 ?] and to whom 
the house was said to have been sold in 1873. The plaintiff prayed (1) for 
specific performance of the contract , (2) that he might obtain possession of 
the house , (3) that he might be registered in the Municipal register as owner 
in the place of defendant No. 3 . (4) that the deed of sale of 1873 might 
he cancelled Nanki (defendant No. 1) denied the contract, and denied having 
authorized her son to receive the eaxmest money on her behalf , and further 
stated that she liad sold the house in 1878 to Mokund Lall for Rs. 3,000, under 
a registered conveyance Mokund Lall (defendant No 3) contended (1) that 
the house belonged to him under the deed of 1873, and that the plaintiff was 
one of the witnesses to the conveyance , and (2) that the suit was multifarious. 

The Subordinate Judge tried foui issues, which issues are fully set out in 
the judgment of Mr Justice Mitter, and found that the deed of sale to Mokund 
Lall was a mere contrivance, no consideration money having passed at the 
time of the sale , but that, although Nanki was not prevented by that deed 
from entering into a contract of sale with the plaintiff, yet the evidence did not 
satisfactorily prove that she had entei'ed into a contract with the plaintiff, and 
that she, or any one properly authorized by her, had received Rs. 100 as 
earnest money, and he, therefore, dismissed the suit on these points without 
going into the question as to who was m actual possession of the property. 
The plaintiff appealed to the District Judge, who found that Nanki had entered 
into a contract with the [1063] plaintiff, and that she had authorized Jaflir to 
receive the earnest money of Rs. 100 , and that the deed of sale to Mokund 

was a mere paper transaction . lie th^efore reversed the dtecree of the 
Subordinate Judge, and ordered specific performarioe of the contract sued upon, 
and declared that as soon as the plaintiff should pay the purchase-money he 
should be entitled to eject Mokund Lall from the house. 

The defendants, Nanki and Mokund Lall, appealed to the High Coui’t 

Subsequently to the admission of the appeal, it appeared that Nanki, 
through an authorized vakeel, applied to withdraw from her appeal, and that 
an order wae passed on her petition directing the matter to stand over to the 


i CA**.— 93 


737 



LIi.R. 10 Cal. 1064 


MOKUND LALL &0, V. 


hearing of the appeal. The Court at the hearing allowed Nanki to withdraw, 
but permitted the other defendant to appeal on all the points urged in the 
joint grounds of appeal. 

Mr. Pearson, Baboo Mohesk Chnnder Choudhry and Mr, Gregory for the 
Appellant. 

Mr. Pearson contended that the plaiht distinctly stated that there were 
“other conditions ** attached to the verbal contract, which had not been set 
out in t^e plaint, and that the Court ought not to give specific performance of 
a contract the terms of which could not be found with reasonable certainty, 
s. 21, (cl. c), of Act I of 1877. 

That the plaintiff having allowed nearly three years to elapse between the 
date of the alleged contract and the date of the institution of the suit was, by 
reason of such delay, not in a position to ask the Court to give him relief. 
The jurisdiction to decree specific performance is in the discretion of the Court, 
B. 22, Act I of 1877 * the Courts have always been unwilling to give discretion- 
ary relief to those who sleep on their rights. 

That the plaintiff* had sued to obtain possession of the house from 
Mokund Lall, and for specific performance of his contract with Nanki, and for 
registration of his name in the Municipal register, and had not obtained leave 
of the Court to join these causes of action ; and that, therefore, under s. 44 of 
the Code the suit ought not to be allowed to stand , and that Mokund [1064] 
Lall being a stranger to the contract between plaintiff* and the defendant 
Nanki, he ought not to have been made a party to the suit for specific prefor- 
mance — Luckumsey Ookei'da v. FazuUa Oassumhhoy (I L. R., 5 Bom., 177) , 
De Houghton v. Money (L. R., 2 Ch. App , 166). 

Baboo Sahgram Singh, for the Respondent, contended that there being a 
kbw of limitation, the plaintiff was entitled to bring his suit at any time within 
the period allowed by such law, and that any delay on his part within such 
period allowed would not debar him from succeeding in his suit. That tlie case 
of Luckumsey Ookerda v Fazulla Cassumhhoy did not apply to this case, as 
the cause of action against the two defendants there was a separate one, viz., 
against one of them for refusal to deliver up title-deeds, and against the other 
for specific performance. 

Judgments of the Court were delivered by MiTTER and PiGOT, JJ. 

Mitter, J. — This appeal arises in a suit for specific performance of a 
contract which was alleged to have been entered into on the 1st March 1878, 
The suit was brought on the 28th Febniary 1881. The first defendant, accord- 
ing to the plaint, was the party who was in possession of the property in 
dispute, and who was entitled to it on the date when the alleged contract was 
entered into. The plaintiff further alleges that it was the said defendant who 
herself entered into the contract The second defendant, who is the son of the 
first defendant, is alleged to have received Rs. 100 as part of the consideration 
money which was fixed, according to the plaintiff, at Rs. 3,700 ; and the plaintiff 
stated in the plaint that the second defendant received the Rs. 100 in accord- 
ance with the directions given by the first defendant for the payment of thftt 
amount to her son. There is another person who was made defendant, viz., 
Mokund Lall. It was •alleged in the plaint that the defendants Nos. I and 2, 
that is to say, the mother and her son, were dissuaded by this defendant from 
bdfilling the contract entered into by the defendant No. 1 with the plaintiff. 
It was jfurther alleged that, after the receipt for Rs. 100, which was 
£10^3 jpanted by the defeodant No. 2 to the plaintiff, was registered (which 
registratioP took place after a proceeding in the registration office taken 
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between the plaintiff and the defendants Nos. 1 and 2), the defendant No. 1 
caused a petition to be filed through her benamidar and dependent, the defen- 
dant No. 3, Mokund Lall, in the Municipal office of the Municipality within 
which the disputed house lies, and caused the name of the defendant No. 3, 
Mokund Lall, to be registered in the Municipal office in respect of the house in 
suit. It was further alleged in the plaint that a kobala, dated 26th March 1873, 
which was executed by the defendant No. 1 in favour of the defendant No. 3 in 
respect of this house, was a benamee transaction, resorted to for certain reasons 
which are stated in the plaint, and not material to be mentioned here.' Upon 
these allegations the plaintiff claimed specific performance of the contract, and 
asked also for a declaration against the defendant No. 3, that he was simply a 
benamidar for the defendant No. 1. The suit was defended both by Mokund 
Lall, the defendant No. 3, and by the defendant No. 1, and various objections 
were taken to the claim of the plaintiff' It will be sufficient here to notice the 
objection in the 9th paragraph of the written statement of Mokund Lall That 
paragraph is to the following effect “ The plaintiff' has in law no right to 
sue to have a deed of sale executed in respect of the disputed house in fulfilment 
of the contract, to recover possession, to register his name in the Municipal 
tax register, and to render this defendant’s purchase null and void, as against 
this defendant, the prior purchaser. The form in which the plaintiff has 
brought this suit is illegal.” Foui issues were framed by the Munsif. These 
were . — 

IhL — " Whether or no Mussamat Nanki has entered into a contract with 
the plaintiff, and whether or no she was competent to make such a contract‘d” 
(Mussamat Nanki is the first defendant.) 

2nd , — “ Whether the deed of sale of 26th March 1873 is genuine, and 
whether, under and by virtue of it, Mokund Lall is in possession of the disputed 
property, or the deed of sale is a nominal transaction, and Mussamat Nanki is* 
in possession ?” 

[1066] Srd , — Whether the stamp of the receipt is inadequate, and 
whether it was registered after the proscribed time or not and 

4ih , — “ Whether oi no, out of Rs. 3,700, the defendant has received 
Rs. 100 in cash, and Rs. 40 for purchase of stamp d” 

The Subordinate Judge dismissed the jdaintiff’s suit. He came to the 
conclusion that the alleged contract was not established , but, with reference to 
the question, whether Mokund Lall, the defendant No. 3, was benamidar or 
not, the Subordinate Judge came to the conclusion in favour of tiie plaintiff', 
that Mokund Lall was a mere benamidar On appeal to the District Judge, 
the judgment of the Subordinate Judge was reversed. The District Judge 
substantially found that the plaintiff’s evidence with reference to the contract 
was trustworthy, and upon that ground he came to the conclusion that there 
was a valid contract of sale entered into by the defendant No. 1 with the 
plaintiff. He was further of opinion, in concurrence with the Subordinate 
Judge, that Mokund Lall, the defendant No. 3, was merely a benamidar. The 
District Judge gave a decree m favour of the pjaintift’ Against this decree this 
second appeal was preferred by both Mussamat Nanki Bibee, the defendant 
No. 1, and Mokund Lall, the defendant No. 3, but subsequently an application 
was made by a vakeel, other than those who filed the* second appeal, asking 
the Court’s permission on behalf of Mussamat Nanki Bibee to withdraw from 
the appeal. The order passed was, that it should be considered at the time 
when the appeal would be heard. Now, we are satisfied, upon the 
materials on the record, that Mussamat Nanki Bibee has made a substantive 
application through a properly authorized vakeel to withdraw from the 
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apl^eal, and it does not seem to me that there is anything in the Procedure 
Code that would disentitle her to withdraw from it. Therefore* we must try 
this appeal as if it was preferred by the defendant No. 3 only. That being 
so, it was contended on behalf of the respondent that any objection which 
upon the findings of the Court below Mussamat Nanki Bibee alone could 
take against the decision of the lower Appellate Court could not be urged by 
Hokund Lall in this case. With reference to that point we felt some doubt as 
to whether this contention is valid. The doubt arose in this way, that as 
[10673 between Mussamat Nanki Bibee and Mokund Lall, the finding of the 
lower Appellate Court, that Mokund Lall was a mere benamidar, is not 
conclusive. It may be binding as between the plaintiff on the one hand and 
Mokund Lall on the other hand, but as the plaintiff, respondent, before us is 
relying upon some act of Mussamat Nanki Bibee in support of this contention, 
a doubt arose, whether the decision of the lower Court not being conclusive 
between Nanki Bibee and Mokund LaU, the plaintiff could shut out Mokund 
Lall from urging those points which he could have urged if his co-appellant 
had not withdrawn from the appeal. Entertaining this doubt, we have heard 
the case upon all the points urged in the petition of appeal, and after hearing 
the learned counsel and vakeel who appeared for l^lokund Lall, we called upon 
the learned vakeel for the respondent to answer ttie appeal upon the following 
three points : First, whether having regard to the delay in bringing the suit, 
and it being discretionary under the Specific Relief Act to award a decree or 
not, as the Court thinks fit, whether this suit should not have been dismissed 
by the lower Court, and it not having been dismissed, whether or not this 
Court on second appeal should make that order. The second point was, that 
Mokund LaU, the defendant No. 3, being a stranger to the contract, whether in 
this suit the plaintiff could claim any relief against him, and if he could not, 
^whether the suit as against Mokund Lall should not have been dismissed. 
The third objection with reference to which we called upon the learned vakeel 
for the respondent to answer the appeal, was that, supposing Mokund Lall was 
properly made a party, whether the causes of action upon which this suit was 
brought could be properly joined together under the provisions of s. 44 
of the Civil Procedure Code. As regards the first objection, it seems to me 
that we cannot lay down as a hard and fast rule of law, that a suit brought 
after the delay which has occurred in the present suit should be dismissed. 
There is no doubt that, under the Specific Relief Act, the Courts are vested 
with a certain amount of discretion in the matter of awarding a decree for 
specific performance ; but 1 am not prepared to lay down as a proposition of 
law, that all suits brought after the lapse ot time after which the pi'esent suit 
£1068] was brought are all liable to be dismissed. There may he circumstances 
under which a Court, exercising the discretion with which it is vested under 
the Specific Relief Act, may think it right to dismiss a suit brought nearly 
three years after the contract was entered into, and there may be also circum- 
atanees which may justify a Court in awarding a decree, even when the suit is 
)Hx>ught after such a delay ; each case must depend upon its own circumstances. 
In this case, I do not find that this objection was taken in the lower Courts, 
and, therefore, I am not in a position to say that there is any ground made 
out upon the materials on the record which would warrant this Court, in 
second appeal in directing the dismissal of the suit. I am, therefore, of 
Ofiimon that this ground must fail. As regards the other two objections, 
which I think may be taken together conveniently, it seems to me that even if 
they were well founded, we should be precluded by s. 678 of the Civil 
from reversing the decree of the lower Appellate Court, as it is 
facts found in this case that the error complained of, if it was 
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an error at all, could not possibly alfeot the merits of the decision. But 
putting aside that matter, upon the merits of the objections themselves, 1 am 
of opinion that the special appeal should not succeed. In support of the 
objection that the suit against the defendant, appellant, should have been 
dismissed, two cases have been cited— Z)c Houghton v. Money and Lwknmsey 
Ookerdav, Faziilla Gasstimbhoy. It seems to me that what is laid down in 
these oases is this, that if, on the lace of the plaint, or of the plaintiff’s case, it 
appears that a third party, who was not a party to the contract upon which 
the suit was brought, had a distinct interest, but which interest is sought to be 
declared null and void upon some equitable ground, such a claim against the 
said third party could not be made a part of the suit In the case of De 
Houghton v Money it was admitted by the plaintiff that there was a 
conveyance in favour of Money, but it was said that that conveyance was 
executed under such circumstances as would make it a voidable one , and in the 
case of Luckumsey Ookerda v. Fazulla Cassumbhoy^ it was distinctly 
admitted by the plaintiff that the third party, who was not a party to 
[1069] the contract, had a distinct interest. That is not the case here. 
Beferring to the plaint, I find that the plaintiff’ is really suing upon one cause 
of action. He charged the defendant No. 1 with having resorted to certain 
devices, in concert with the defendant No. 3, to defeat his rights arising out of 
the contract under which he was suing , he called the defendant No. 3 a m'ere 
benamidar, and there is no admission on the face of the plaint or in the plain- 
tiff’s case that the defendant No. 3 had a separate or distinct interest from 
that of the defendant No. 1. That being so, it seems to me that both the 
objections taken by the learned counsel for the appellant must fail, as there 
was only one cause of action upon which the suit was brought It was found 
necessary to make the defendant No. 3 a party to the suit, because he was 
made use of as benamidar b^ the defendant No 1 in setting up certain devices 
in ordei to defeat the right of the plaintiff That is the distinction between 
this case and the cases cited. I am, therefore, of opinion that this second 
appeal must fail.. It will therefore be dismissed with costs. 

Pigot.a.-I am of the same opinion. As to the question arising under 
the two points which my learned brotlior dealt with together, the case of De 
Hoimhton V. Money, and the point under s. 44, I must say that I should find a 
difficulty in considering tliat this Court was precluded undei s. 578 from 
dealing witli a case in which the principle acted upon in De Hoiuihton v. 
Money was violated. I should hesitate to say that a violation of that principle 
would not, in itself, affect the merits (within the meaning of this section) 
of any case that was entered upon m disregard of that lule, but in the present 
case I confess, after hearing with much attention the argument ol the learned 
counsel, that it does appear to mo that the point at which the rule in De 
Houghton v. Money would be apiilicable would not be reached in this case. 
The question is . Are not the first and third defendants identical, and that 
question in itself, if answered in the affirmative, as it has been, precludes the 
application of tlieso cases. I may add a word as to the first question, wa , 
the delay. It does seem to me that that question, if properly raised, •w^ould be, 
as the learned counsel argued, proper matter of ai)peal, and might perhaps be, 
if properly raised, a proper matter for [1070] consideration even in second 
appeal ; but if raised at all in this case in the Courts belo^ it was very slightly 
raised, and it appears to me that we have no right to presume that the ordinary 
rule, applicable to suits of this nature, was neglected by the learned Judge m 
the Court below, or to hold, upon the presumption arising from the length of 
the delay condoned by him, that it was unduly disregarded. On reference to 
Lord Justice Pry’s book on Specific Performance, ss. 1070 to 1079, where this 
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subject is referred to, it will be noticed that the Lord Justice mentions several 
cases in which very considerable delay was held in England to be fatal, but in 
others not so. In s. 1078, a delay of fourteen months was held not to be such 
a bar. In another case, three and half years was considered fatal, and in more 
recent cases, a delay of one and half years, and a somewhat lesser delay, was 
held to be fatal. In this case, the time which was allowed to elapse was so 
long, that under ordinary circumstances specific performance would not be 
granted by the Court ; but it is impossible for us to say in the form in which 
this case comes before us in second appeal, that there may not have been 
circumstances in the present case that would justify the grant of a decree even 
after the perigd which has elapsed. As the point has been raised before us, I 
have thought it desirable to refer to one of the authorities in which the subject 
is dealt with, because the principle is an important one, and under the new 
Specific Belief Act it is a principle which ought to be considered by the Court 
in the exercise of its judicial discretion under s. 22 of that Act. 

Appeal disviissed. 


MOTES. 

[ Whore there wds nothicg in the conduct of the plaintiff that could pobsiblv be regard- 
ed as evidence of waiver, abandonment, or acquiescence, and the defendant's positiou was 
in no way altered by the delay, the delay was regarded immaterial — (1911) 13 I. C , 879 . 
16 C. W. N., 247. As regards misjoinder, see also (1894) 18 Mad., 415 (417).] 

[10 Cal. 1070] 

APPELLATE CRIMINAL. 

The 21st Aivgust, 1884, 

Present 

Mr. Justice Field and Mr. Justice Norris 


Queen-Empress 

versus 

Ram Sahai Lall and another ’ 

Wihicsses, Duty of the prosecution to prodme. 

Where a Sesbioiis Judge gave it as a sudicient reason for the non-production of certain 
witnesses in Court on the part of the prosecution, that the\ had been examined by the 
Committing Magistrate against the express wish of the Police officer in charge of the 
prosecution Held, that that was not [1071] a valid ground for the uoii-production of the 
witnesses in bhe Sessions Court. 

In conducting a case for the prosecution all the persons who are alleged or known to 
have knowledge of the facts ought to be brought before the Court aiid examined. 

The two accused in this case were charged with causing grievous hurt to 
one Gancl^uri Kahar and with gulpable homicide. One Pokhan, the brother 
of Gandauri, laid the charge against the accused at the thanna, and, in giving 
certain details of what had taken place, stated that he had received the informa- 
tion from Jitan Singh, Chita Singh and Tiloke, who were to he his witnesses. 
At tl^ preliminary inquiry the Sub-Inspector, Mohamed Baker, who had the 
condudt of the prosecution, objected to the examination of Jitan Singh, Obita 
Singh, and Tiloke on behalf of the Crown, as they had been discovered to be 

Orimimil Appeal IfTo. 441 of 1884, against the order and sentence passed by W Varner, 
Bsq., Sasstons Judge of Ho&i^yr, dated drd July 1664. 
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hostile witnesses. Nevertheless, the Deputy Magistrate insisted upon their 
exansination and recorded their evidence. The accused were committed to the 
Sessions Court, where the three witnesses were not produced, and the Judge 
expressed his opinion that the prosecution was not bound under the circum- 
stances to ensure their attendance. The accused were convicted and they 
appealed to the High Court. 

Mr. Allen and Baboo Majendra Nath Bose for the Appellants. 

Baboo Ram Churn Mitter for the Crown. 

The Court (Field and NORRiS, JJ.) delivered the following Judgments ; — 

Fieldf J. — We have heard the evidence in this case, and have considered 
the arguments addressed to us by the learned counsel who appeared on behalf 
of the appellant, and we think that the proper course to take will be to set 
aside the conviction, and direct a new trial of the prisoner Bam Sahai Lall , 
and for this reason, Pokhan, the brother of the deceased Gandauri, gave the 
first information to the Police station. Pokhan was not speaking from his own 
personal knowledge in giving an account of the transaction which resulted in 
the death of Gandauri, but he did give certain details, and he stated that he had 
received these details from three persons, Tiloke, Jitan and Chita, and he 
proceeded [1072] to add that these three persons were his witnesses. These 
three persons were examined by the Deputy Magistrate, and their evidence did 
not support the case for the prosecution It would appear, and it is so stated 
in the judgment of the learned Sessions Judge, that the Police officer who had 
charge of the case did not wish these persons to be examined, and that the 
Deputy Magistrate, »^not with standing this expressed wish, proceeded to examine 
them, and this is given by the Sessions Judge as a good reason for not calling 
these witnesses in the Court of Sessions, or tendering them for cross-examina- 
tion in that Court. Now, it must be understood, and it has recently been 
pointed out in more than one judgment of this Court, that in conducting a case 
for the prosecution, all the persons who are alleged, or are known, to have 
knowledge of the facts, ougiit to he brought before the Court and examined 
No doubt, it may happen that certain witnesses will conceal facts which they 
know, or alter their account of what they have seen. Nevertheless, these 
witnesses should be before the Court, and the Judge and the Assessors, or the 
Jury, if the case is tried by a Jury, should have an opportunity of forming their 
own judgment as to their credibility or otherwise. This course was not followed 
in the present case, and we think that the learned counsel hao rightly pressed 
upon us that the prisoner has been prejudiced in his defence in consequence 
On this ground we set aside the conviction, and direct that the prisoner be 
retried. 

NoPris, J. — I am of the same opinion. 1 would only add that I think 
the learned Sessions Judge has, subject to this omission, tried this case with 
remarkable ability, and I trust that when the case goes back to him, he will 
look upon it as an entirely new case, and not allow his mind to be at all 
prejudiced by the fact that the case had been previously tried. 

• Retrial directed. 


NOTES. 

iSee (1893) 16 All., 84, where a Full Bench held that it was not incumbent upon a public 
pcosecutor to every witness whose name is returned in the calendar ; he might reject those 
whoso evidence was, in his opinion, unnecessary*] 
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[10783 APPELLATE CIVIL. 


The 2nd September ^ 1884. 

Present ; 

Sir Richarp Garth, Kt., Chief Justice, and Mr. Justice Beverley. 

Nani Bibee, on her own behalf and on behalf of her minor sons... Defendants 

versus 

Hatizullah Plaintiff. ' 

Begistration — Act 111 ofJH77,s. 50 — Optional registration — Priority — 
Possession binder unregistered deed — Notice 

Although the mnro fact of possession having been taken by a purchaser under an 
unregistered conveyance is insufficient, of itself, to establish a good titjp to a property as 
against a subsequent registered purchaser, and is not conclusive evidence of notice as against 
him, yet, in the majorit> of cases, such possession is very cogent evidence of notice 
This was a suit brought by the plaintiff against defendants Nos 1 and 
2 for a declaration of hie rights to, and for confirmation of possession of, 
certain lands in Dacca. 

Defendant No. 1 had obtained a decree for possession of these lands against 
the plaintiff and defendant No. 2 under s. 9 of the Specific Relief Act , and the 
plaintiff, therefore, brought this suit for the purpose above mentioned, stating 
that he had purchased the land for a sum under Rs. 100 from the heirs of one 
Ashruff in 1287 under a registered conveyance. 

Defendant No. 1 contended that he had, previously to 1287, purchased the 
same land direct from Ashruff , and, although the deed of sale under ^hich the 
purchase was made was unregistered, (the consideration being under Rs iOO, 
and registration being optional), yet he had obtained possession of the land, and 
stated that the heir of Ashruff, from whom the plaintiff purchased, had been 
repudiated by Ashruff 

The Munsif settled two issues only, Vva , (l), was the suit barred by 
limitation , and (2) was the plaintiff’s vendor heir ol Ashruff, and did he convey 
that property to the plaintiff, or did Ashruff himself convey the property to 
defendant No. 1, his foster son ; the Munsif found that the question of limitation 
did not arise , that the plaintiff’s vendor was an heir of Ashruff, and had duly 
executed a conveyance in favour of the plaintiff in 1287 , that there was not 
sufficient evidence to show that Ashruff had repudiated or disinherited the plain- 
tiff’s vendor. He further found that [1074] Ashruff had, six years previously to 
1287, executed a conveyance of this very property in favour of defendant No. 1 ; 
and that although this was by an unregistered document, yet that he had had 
possession from the date of his purchase , and that there was evidence to show 
that he refused to give up possession to the plaintiff’s vendor ; he, therefore, was 
of opinipn that defendant No. 1 had the better title to the land and dismissed 
the suit. 

The plaintiff appealed to the Subordinate Judge, who held that the plaintiff's 
purchase being under a registered deed, it had priority over the defendants ; 
upder s. 50 of the Registration Act, it being immaterial, for the purposes of that 

^ Appeal from Appellate Decree No. 490 of 1663, against the decree of Baboo Nobin 
’ Chuuder Gangooly, Subordinate Judge of Dacca, dated the 14th of December 1682, reversing, 
the 4scree of Baboo Ravati Charan l^nerjee, Sudder Munsif of that district, dated the 18th 
1088 . ^ 
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section, whether the defendant had obtained possession of the property or 
not ; and that there was no evidence that the plaintiff had notice of the defen- 
dant’s purchase. He, therefore, allowed the appeal. 

The defendant No. 1 having died, his widow and minor sons (having been 
substituted on the record in his place), appealed .to the High Court. 

Baboo Han Mohun Chakravarti for the Appellants. 

Baboo Durga Mohun IJass and Moulvi Serajul hlam for the Respondents. 

Judgment of the High Court was delivered by 

Garth, C.J. (Bevruley, J , concurring). — We think that the Courts below 
have not properly appreciated the point upon which this case depends 

It seems to have been virtually admitted that the person under whom the 
plaintiff claims was the heir of Ashruff , and, therefore, the question between 
the parties is the same as if Ashruff had lived, and had made a second 
conveyance of the property to the plaintiff , so that the point is, whether the 
defendant’s uiiregistered deed, coupled with possession, is to prevail over the 
plaintiff’s registered deed, which was executed six years after the defendant’s. 

The Subordinate Judge seems to have rather misunderstood what was 
decided in the Full Bench case of Narain Chundcr Chuckei butty v. Dataram Roy 
(I L. R., 8 Cal , 597). 

[1073] The question there was, whether the mere fact of possession having 
Been taken by the purchaser under an unregistered deed was sufficient of itself 
to establish a good title to the property as against a subsequent registered 
purchaser. 

It had been thought by some members of this Court, that, under such 
circumstances, the paity claiming under the unregistered deed had the prefer- 
able right, see Dinonath Ghose v. Auluck Mom Dahee (I. L. R , 7 Cal., 753). * 
But the Full Bench lield otherwise. 

It had long been considered by this Court, and also by the Bombay High 
Court, that where a registered purchaser had notice that Iiis vendor had pre- 
viously conveyed away the property to some third person by an unregistered 
conveyance, it was contrary to equity and good conscience that his title 
(though under the registered deed) should be allowed to prevail. And this was 
also the law in England, where the language of the Registration Acts is much 
the same as in this country. 

But then came the further question, whether the fact of the unregistered 
purchaser having taken possession, ims conclusive evidence of notice , and the 
Full Bench decided that it was not. 

But, at the same time, we all considered that such possession was in the 
great majority of cases very cogent evidence of notice ; because every man, 
when he buys a property, is primd facte supposed to go and look at it, or make 
some enquiries about it , and if, when he makes such enquiries, he finds that 
somebody else is in possession, he ought to enquire how he came there ; and if 
he finds that he is in possession under a conveyance from the ownfer, though 
the conveyance is unregistered, he is not justified in equity and good conscience 
in buying the property himself. If he chooses to buy under such circumstances, 
he runs the risk of losing his money. 

Now this seems not to have been understood by the Subordinate Judge. 
He appears to have thought that it was not necessary to enter upon the ques- 
tion of notice, and he very truly says, that no evidence was given upon that 
question in the first Court. The truth is, that when the case came before the 
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first Court, the Full Beuoh oase had not been decided, and it is very possible 
C10763 that neither party understood the point upon which the case should 
depend. 

We think justice requires that the case should be sent back to the first 
Court, in order that the question of notice should be properly raised and tried. 

The question will be. whether at the time when the plaintiff purchased 
in 1287 he was aware, oi ought to have been aware (within the meaning of 
the authorities) that the defendant was in possession of the property and had 
purchased under the unregistered deed ^ 

Each party will be at liberty to give fresh evidence on this point, and the 
costs will abide the result. 

Case Remanded, 


NOTES. 

[ POSSESSION IS NOTICE AND NOTICE DEFEATS THE PRIORITY CONFERRED BY 
THE STATUTE— 

For similar cases, see 127 Bom , 452 , 2 Boin. L R. 110 ; 9 Bom., 427 Bom. 168 , 25 

All. 366 ; 8 All. 540 , 16 Mad , 148 , (1900) T. R 56 ; (1883) P B. 159 ] 

[local. 1076] 

APPELLATE CIVIL. 

The 5th September', 

Present ; 

SirEichard Garth, Kt. Chief Justice, and Mr. Justice Beverley. 


Bissesuri Dabeea and others Plaintiffs 

versus 

Baroda Kanta Eoy Chowdry and others Defendants.' 


Specific Relief Act, 1 of 1S7 7 1 s. 42 — Declaration of title — Suit by landlord 
durznq continuance of tenancy 

It IS open to a landlord, where his title is in jeopardy from the aggressions of a neigh- 
bouring zamindar, and where hi.s title may be damaged by a denial of his rights over his land, 
to bring a suit for the purpose of having his rights declared as against such wrong-doer and 
for the purpose of being put into possession of the land as against them Womesh Chunder 
Gooptov. Raj Naratn Roy (10 W. R., 16) explained. 

The plaintiffs, the howladars of a certain estate, had granted to certain 
persons a mm-hotvla in this estate In Assin 1287 these nim-howladats were, 
after a proceeding instituted under s. 530 of the Code of Civil Procedure, dis- 
possessed by certain persons from their nim-hoiola. 

The plaintiffs being unable to recover rents from their nim-howludars, 
thereupon, brought this suit against the persons who had dispossessed their 
nim-howladars, making the mm-howladars also defendants, asking for a decla- 
ration of their howlai rights in [1077] the estate, and for possession as 
before ” of the lands from which they had been dispossessed, and for an order 
ejecting the dispossessors of their nim-howladars. 

Those of the defendants who had dispossessed the mm- howladars contend* 
ed, that the suit should have been brought by the mm-howladars, and that the 
land in question was within their taluq. 

* from Appellate Decree No. 645 of 1883, againet the decree of Baboo Kristo 

Chttnder Ohattopadhya, Bubordinate Judge of Backergunge, dated the 30th of December 1882, 
i«vdrsitigthe decree of Baboo Jogendra Nath Hitter, Hunsif of Patuakhali, dated the 81st of 
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The Munsif found that the plaintiffs were the proper persons to bring the 
suit ; and that the plaintiffs were the owners of the land, and had been in 
possession thereof until ousted in 1287, and he therefore gave the plaintiff's 
possession and ordered the ejectment of the trespassers. 

The defendants appealed to the Sub-Judg6, who held : (1) that the fact 
that the howladars were unable to collect their rents on account of the wrong- 
ful act of the defendants, the trespassers, was not a sufficient reason to give the 
plaintiffs a cause of action against them for recovery of possession , (2) that the 
plaintiff's’ remedy was by suit against the tenants for rent, they not being entitl- 
ed to possession of the land during the continuance of the tenancy of the mvi- 
howladars, and that they had therefore at present no right to sue for possession, 
or for a declaration of their title', he therefore decreed the appeal. 

The plaintiff’s appealed to the High Court. 

Baboo Srinath Das (with him Baboo Kashi Kant Sen) for the Appellants, 
contended, that the present suit was clearly maintainable under s. 42 of tlie 
Speciffc Relief*Aot , and that the lower Court was wrong in throwing out the 
case on a ground which was not taken by the defendants in the Court of First 
Instance, and on which no issue was raised. 

Baboo Durga Mohun Das and Baboo Bashbehari Ghose, for the Respondents, 
contended, that the present case fell within the principle of the case of Womesh 
Chunder Goopto v. Raj Narain Roy (10 W. R., 15). 

Judgment of the Court was delivered by 

Garth, J. — The plaintiffs are the hotoladars of a certain estate, and they 
have let their land to certain persons as mm~[ifnf^’\howladars , and the com- 
plaint which they make in this suit is, that the principal defendants have entered 
upon this land in the possession of their tenants, the mm-howladars, have 
turned the mm-howladars out, and are claiming the land as against them by an 
adverse title. Under these circumstances, as the mm-howladars have not 
brought a suit against the principal defendants, the plaintiff’s have brought this 
suit against them for the purpose of having their title declared as against the 
defendants, and of being put in the same position “ as before,” which was a 
possession by receipt of rent as against the nim-howladars. 

In order that , there should be no mistake about this, the prayer in the 
plaint is to this effect . “ That on declaration of the plaintiffs’ howlai right to 

the said land, and on ejectment therefrom of the defendants Nos. 5, 6 and 7, who 
are trespassers therein, as before to the whole land, as per boundaries 

given below, may be awarded to the plaintiff’s.” Now the possession which 
the plaintiff' had before, was not khas possession ; it was possession by receipt 
of rent from the nim-howladars, and that is the possession which they pray 
should be restored to them. 

The Subordinate Judge has entirely misunderstood the nature of the suit. 
He understands it to be a suit for khas possession. The plaintiffs, he says, can- 
not sue for khas possession, so long as the nim- hotoladars' title to remain in 
continues. He says, that, the nim-hovdadaars are the persons, entitled to 
recover possession as against the defendants ; and as this is a suit for possession 
and possession only, it must be dismissed. 

• 

In this we think he is clearly wrong. Under s. 42 of the Specific Relief 
Act, any person, entitled to any right to any property, may institute a suit 
against any person denying, or interested to deny, his right to that property ; 
and the Court may, in its discretion, declare that he is so entitled, and the 
plaintiff need not sue for any further relief. The plaintiff's here, in fact, have 
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asked for the further relief, that they should be placed in the same position as 
before as regards the mm-howladars, that is, that they should be restored to 
possession as against the defendants. 

It has been contended in support of the view which the Subordinate 
Judge has taken, that this case comes within the principle [ 1079 ] of a 
decision by PEACOCK, 0. J., and LOCK and JACKSON, J.I., in 10 W. B.. 16. The 
question there was of a totally different character. That was a suit brought 
by the plaintiff, who was the zamindar, to recover possession of a piece 
of land which had been let to his, the zamindar’s, tenants ; and while it 
was in the possession of these tenants, it had been encroached upon by a third 
person, the defendant, who had held it up to the expiration of the tenants’ 
lease, and the answer which the defendant, the trespasser, made was, that the 
encroachment bad taken place more than twelve years before suit, and that 
the plaintiff, the zamindar, was barred, because he ought to have sued within 
twelve years from the encroachment. But the Court said, no. The land was 
in possession of tenants, and if we were to hold that the landlord was barred, 
any tenant who had an interest in the land for more than twelve years might 
connive with some trespasser and so defeat the landlord’s right. The landlord, 
if he pleases, may w’^ait until the tenant’s interest expires, and then bring an 
action against the trespasser. 

That case is consistent with the view which we take of this case. This is 
not a case of that kind. Here the landlord, seeing that his title is in jeopardy 
by the aggression of a neighbouring zamindar, and that his title may be 
damaged by the defendant’s denial of his rights, brings a suit for the purpose 
of having his rights declared as against those defendants, and of being put in 
possession of the land as against them. 

The case must, therefore, go back for the purpose of being tried ujion its 
merits, having regard to the view of the law which wo have laid down. 

The costs in both Courts will abide the result. 

Case remanded. 


NOTES. 

C LANDLORD AND TRESPASSER DURING TENANCY— 

In (1910) 8 1 C , 47 . 13 G L, J,, 5284, this caho was held not to apply to disputes con- 
^rnmg whether a certain piece ot land was or was not included within the holdings of two 
rival sets of tenants the saim landlord, as his title in either case was not in jeopardv. This 
case was approved in (1886) 13 Cal., 3 (10) , but dissented from in (1898) 21 Mad., 288 (290), 
on the ground that the landlord had no right to possession even as against trespassers until 
detorminatiou of the tenancy. 

The landlord though he is only in constructive possession can bring a suit against the 
trespasser e^eii under the Specific Relipf Act, 1877, sec 9 —15 C. W, N,, 715 (whore the pre- 
vious cases holding to the contrary are noted) , 28 Mad., 238; 12 I. C., 190 , m (1907) 29 All., 
598, the landlord was held entitled to sue the trespasser in ejectment even two years before 
the term ; the previous authorities are collected here. 

It would appear that the landlord, by suffering the trespasser to continue on the land, 
would be prejudicially affected in many respects, oven though the right to possession of the 
landlord might not he affected until the determination of the term. Thus, the trespasser 
aoquirixig the lessee’s interest is not subject to obligations that arise out of contract alone : — 
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O’Cmmor v. Foley (1906) I. I. B., 20, though he is subject to paramount rights. He is not 
regarded as an assignee from the lessee » his title resting upon the negative provisions of the 
Statute of Limitations .—Tickborne v. Weir (1892) 67 L. T., 736 0. A., W%lkes v. Greenway 
(1890) 34 Sol. Jour., 673 C. A. 

As regards the applicability of the rule in Tu/k v. Moxhay, sec Be Nisbet and Polls' 
Contract^ (1906) 1 Ch 386 C. A. And when the title of the trespasser as against the lessee is 
complete, such right of re-entry of the landlord is lost as would arise on surrender by the 
lesBCo before completion of the term of the lease . — Walter v. Yalden (1902) 2 K B., 304.] 


[10 CaL 1079] 

ORIGINAL CRIMINAL JURISDICTION. 


The ISth September, 1881, 
Present . 
Queen-Empress 
versus 

Shib Chundor Mitter. ^ 


Misdirection - Section 26 of the Charter of 1866 — Oharqe, Misunderstanding of. 

Merc misunderstanding on the part of bystandeis in Court, or Counsel engaged in a case, 
of expressions used by a Judge in charging a ]ury, [1080] (where it appears that the expros- 
sioiih Used by the Judge wore such .is ought to have been understood by any reasonable man,* 
having regard to what was proved in the c«i.sc, and what was said to the jury afterwards), will 
not constitute misdirection 

This was a rule obtained under tbe provisions of s. 26 of the Charter, 
calling upon the law oflicers of the Crown to show cause why the prisoner 
Shib Chunder Mitter should not be acquitted, or why there should not be a 
new trial, on the ground that the learned Judge, Mr. Justice FIELD, who tried 
him, misdirected the jury on a point of law. 

The tacts were The prisoner, who was a cashkeepor in the firm of 
Ramsay, Wakefield & Co., was tried, at the Criminal Sessions of the High 
Court on the 17th July 1884, before Mr. Justice Field and a common lury, upon 
certain charges of forgery, using as genuine a forged document, and criminal 
breach of trust as a servant with respect to the payment by him of certain small 
sums of money to a Post office peon ; it being alleged that certain vouchers for 
the same were altered into larger amounts by the prisoner, and credit taken by 
him for such larger amounts. The said vouchers were for the sums of 
8 annas, 4 annas, and 8 annas, which sums were apparently altered into 
Rs. 2-8, Rs. 3-4 and Rs. 2-8 respectively. Tfio principal question *at the trial 
was, as to who made the alteration — the prisoner or the Post office peon. 

It appeared from the evidence given at the trial that the usual course of 
business, with regard to the vouchers for parcels delivered by the Post office to 
the firm, was as follows 

* Rule under s 26 of the Charter on a finding and sentence passed by FIELD, J., dated 
17th July 1884. 
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Th^ parcel, and a yellow ticket would be presented by the Post oflSoe peon 
to the Buropean assistant of tl\p firm, who would sign the yellow ticket, and 
take over the parcel, leaving the yellow ticket with the Post oifioe peon as a 
receipt for the parcel ; that a white ticket was then made out by the European 
assistant, on which was stated the amount to be paid for the parcel, and it was 
then the duty of the Post office peon to take this white ticket to the prisoner, 

the cashier of the firm, and obtain the money. 

* 

The charge against the prisoner was with regard to the forging, &o., of 
these white tickets or vouchers. ^ 

The evidence further showed that there was a book in which [ 1081 ] 
the Post office peon himself entered the parcels to be delivered, and the 
amounts to be received for the same ; and as regards this book, the sums 
entered for the parcels in question were 8 annas, 4 annas, and 8 annas, the 
^on having stated as regards the entry . “ I enter the book myself, and I never 
“ alter the entries , nor were they (the entries in question) altered when in my 
hands. I enter the amounts in ray book.” He further stated that he did, 
in this case, take the white tickets direct to the cashier, and received the 
amounts entered in his book. As regards this latter point, Mr. Davis, the 
European assistant who made out the white tickets, said, that he did not watch 
the peon to see if he went straight to the cashier with the tickets. 

It was also proved that the peon had a sufficient knowledge of the English 
characters, and figures, to enable him to make the alteration, had he the 
opportunity to do so. 

The defence set up at the trial was, that the Post office peon might have 
been guilty of the offence , that there was no evidence, except that of the peon 
himself, to show that the peon went direct to the cashier with the white tickets : 
and that it was very possible that he might, after having received the white 
tickets from the European assistant, have left the shop and made the alterations. 
The prisoner was found guilty, and was sentenced to three years’ rigorous 
imprisonment. 

The petition on which the rule nisi was obtained, stated that the exception 
taken to the charge of the learned Judge was that the jury was left no option 
but to convict, having regard to the way that the Judge directed the jury, vis , 
by saying : “ There is no evidence that the peon could make the English 2’s. 

and S’s,” and that upon the prisoner’s counsel drawing the attention of the 
learned Judge to the peon’s own evidence, and of his book, and to the evidence 
of Mr. Davis that the peon knew the English character and hgures, the learned 
Judge replied ■ “ i know that, still T maintain that there is no evidence that the 
peon could make the figures 2 and 3 in the vouchers, and could write English,” 
or words to that effect. 

At the hearing Mr. Alien appeared in support of the rule, and Mr. Phillips 
(the Standing Counsel) for the Crown. 

Mt. AUen supported the rule on the affidavits of seven persons, Ctosaj 
five of whom composed in part the jury, but did not seek to use the affidavits 
6f the jurymen, further than as the evidence of persons who heard what was 
said by the learned Judge, and to supplement any defect that there might be 
in oounsels’ notes df the trial ; and he stated that he did not seek to use them 
in Ofder to show that the jury had been influenced in the conclusion they had 
oome to ; there were also further affidavits of the attorney for the defence, and 
his <dOrk ; on these materials it was contended, that when it was the contention 

K . 
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of the defence that the motive, ability, and opportunity of the prisoner, 
and the peon to commit the forgeries were the^ same, the opinion expressed by 
the learned Judge on that most vital point in the case could not have failed to 
affect the verdict of the jury. 

[Mr. Phillips, — The note taken by the counsel for the Crown as to this 
point is no evidence that the peon was able to alter the figures in vouchers, 
to write there 2’s. and 3’s. in the vouchers."] 

[Field, J. — What I said, was, that “ there was no evidence that the 
figures on the back of the vouchers were in the peon’s handwriting.*’] 

I never contended that there was evidence that the peon altered the figures 
on the back of the vouchers. My point was, that it was for the prosecution to 
prove that the prisoner was the man who did so, and I said that they had not 
proved it, because the motive in the case of both persons must be said to be 
equal, and the ability equal, and, under the circumstances, the opportunity equal. 

[Gahth, C J. — What you fail to show to me is that the Judge conveyed, or 
intended to convey, to the jury that the man could not write English. What 
1 understand him to have said was, that there was no evidence that the man 
could have made those alterations.] 

[Field, J. — That was what I intended to convey to the jury ] I under- 
stood your Lordship to say that there was no evidence that he had the manual 
capacity to do it, knowledge of the English language to do it. 

[Field, J. - -How could I have said that Mr. Allen What I laid was, that 
there was no evidence that the ddk peon did alter the figures , then you inter- 
rupted me, and said that a comparison of [1083] handwriting would show 
that the altered figures were more like the peon’s handwriting than the 
prisoner’s. I said “you have given no evidence to show that the figures are 
in the peon’s handwriting. The books are there, and the jury can look at 
them." The jury did not look at them.] 

[Garth, C J.---1s it not because the jury misunderstood what the learned 
Judge said, that there is a misdirection , what do you say we ought to do ?] 
I say the Court should order a new trial On the question of fact there are 
seven affidavits which all point that the meaning of the words used by the 
learned Judge was, ability to write the figures, the affidavit of the other side 
does not deny this. 

[Field, J. — If there was such a misunderstanding I should at once 
state that I should wish a new trial to be had.] 

Mr. Phillips (for the Crown). — I don't think the Court has power to order 
a new trial, see the case of the Queen v. llanihole Chunder Ghose (I. L. R., 1 
Cal., 207). 

There is nothing in this proceeding which comes within s. 26 of the 
Charter. The Advocate-General has not certified that there is an error in 
point of law, but he says that the matter ought to be further considered. There 
was no point of law decided by Mr. Justice FIELD which this Court can interfere 
witb^ the Judge told the jury, that the peon could [not?] make the figures 
on the voucher — what is the point of law tfiere ? I dispute the Ifact that a 
pure point of law has been decided , it can never have been intended that the 
evidence in the case should be laid before the Advocate^General ; he can only 
deal with points such as want of jurisdiction, or illegality of the sentence. 
As to the misdirection, I take it the statement of the learned Judge is conclu- 
sive on the point ; the question is between the Judge and by-standers, and the 
Judge’s statements must be taken to be correct. See Beg. v Pestauji Densha 
(10 Bom. H. C., 75) ; Queen v. Aaron Mellor [27 L, J. (M.C.) 121 (131).] 
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The case of the Queen v. BarnboU Chunder Ghose (I. K B*, 1 OaL, 307) 
is of the same description as ^he present ; it is a question of withdrawing 
evidence from the jury. On p. 217 it is laid down [1084] that the Court has 
no power to order a new trial, and no power to send the case back to the 
original Court. 

The misdirection imputed is absurd on the face of it, for the Judge, 
having started with the radical incapacity of the one to do it, then is said to 
have gone on to discover which of them had the best opportunity to do it. 

If notwithstanding this the Court should think that there was a mis- 
direction, then I submit your Lordships should review the case, and see what 
alteration in the sentence should be made. The sentence could not be 
diminished, and, therefore, altering the sentence must be an acquittal, for the 
power given to the Court in tliese cases is only “to deal with the sentence." 
The affidavits of the other side do not show tliat the whole charge was 
misleading, but only go to the effect of a particular expression used. Misunder- 
standings are no good ground for a new trial, for, if the> were, any person 
friendly to the prisoner could come foiward and 8a\ that he misunderstood 
the Judge, and obtain thus a new trial. 

The following were the Judgments of the Court. 

Garth, C.J. (Prinsep, J., concim mq) after stating the facts continued 

The prisoner in his petition, in which he partly founded his application 
for a rule, alleged that the learned Judge, in his charge to the jury, directed 
them, that th^re was no evidence before them that the peon could make the 
English 2*5. and 3’.s., and that, whereupon Mr. Allen, prisoner's counsel, 
immediately drew the attention of the learned Judge to the peon’s own evidence 
and of bis dak book, and to the evidence of Mr Davis, that the peon knew the 
English characters and figures ; the learned Judge replied . “ I know that ; still 
I maintain that there is no evidence that the peon could make the figures 2 
*and 3 in the vouchers and could write English figures," or words bo that effect , 
and the petition further stated, that the learned Judge, throughout his charge 
to the jurv, said nothing to alter or modify the effect oi his own directions. 
The statements in the petition were verified, not only hv the prisoner 
himself, but also substantially by the prisoner’s attoiney and his attorney’s 
[1085] clerk, and by five of the jurymen. Having regard to the circumstances 
under which the charge was made, and to the obvious and acknowledged fact 
that the forgery of the figures must have been the work of the prisoner or the 
peon, the alleged misdirection, if it was one, there is no doubt had relation to 
a material part of the case * and we have done our best to ascertain, from the 
notes of counsel and of the learned Judge himself, what was really tiaid at the 
time of the alleged misdirection. We are bound, of course, in a case of alleged 
misdirection, to give all due weight to the statement of the learned Judge 
himself as to what he really said to the jury , and it was very remarkable how 
very little difference there was in the notes of counsel on one side, and the 
statement of the learned Judge. The learned Judge stated that what he told 
the jury was, that there was no proof that the postal peon did make the 
alterations^ in the vouchers, and that he meant to convey to the jury, not that 
the prisoner could not write the figures, because, it was clearly proved that 
the peon did know English, but that he intended to convey to the jury that 
there was no eyidence.that the peon did, as a matter of fact, make, or, by 
leaving the shop, have an opportunity of making the alteration in the vouchers ; 
that it was not shown that the peon had left the shop, for an instant, or that 
he had aecees to pen and ink, or any opportunity of making the alterations in 
the voueliers. When we look at Mr. Allen's own note of the Judge's charge 
and etteged misdireetion, we found these words : “ Field, J., eharges jury 
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** that no ovidonoc that peon able to alter figures in vouchers, to write these 
2’s and 3 *b in the vouchers. Allen draws Judge's attention to evidence 
** of peon and postman’s book.” Then, further on. ** Court says no 
evidence that peon wrote these figures ; ” then Mr. Phillips* note is much to 
the same effect, and later on in his charge to the ]ui*v the Judge told them 
that the postman's book was on the table, and that if they thought fit they 
had an opportunity of comparing the writing in that book with that on the 
altered vouchers , and that, if they thought tliose altered vouchers resembled 
the writing in the book, they might give the prisoner the benefit of the com- 
parison. In the first place, we have to consider what really was said by the 
learned Judge, and, L1086] in the next place, what any reasonable man, 
having regard to what had been proved, and what was said to the lury 
afterwards, should have understood from the Judge's charge. It is plain, we 
think, from Mr. Allens own note, that when the Judge told the jury that there 
was no evidence, he did not mean to tell them that the prisoner could not 
write the figures 2 and 3, because it not only appeared in the Judge’s own 
notes that he could, and also in the postman’s book written in English by the 
peon himself, but Mr A/lm called the learned Judge's attention to that fact, 
when the Judge, without doubting or denying it, said “ I know that , but 
still I maintain there is no evidence,” etc , and he afterwards left the book to 
the jury to draw any inference from it in favour of the prisoner ^he^ might 
think proper, and did not withdraw from their considerations what Mr. Allen 
contended W'as evidence of the peon’s manual capability of writing the altered 
figures. It seems, therefore, that what the learned Judge told the jury, and 
meant to point out to them, was, first, that there was no evidence that the 
peon did, as a matter of fact, make the alterations , and, secondly, that there 
was no evidence that he could have made, that is, have had an opportunity, or 
facility, for making the alterations, and we tliink that no reasonable man* 
ought to have construed lus words in other than that souse. That being so, 
we consider that there vva^- no misdirection , and, as in the case it is not shown 
that in his charge to the )urv the learned Judge committed any error of law, 
we consequently discliarge the rule. 

Field, I concur in the above judgment. 1 desire merely to add 
that I had wished to put before the jury, first, that there was no evidence 
to show that the ddk peon had, as a mattei of fact, made the alterations , 
and, secondly, that there was no evidence that he had an opportunity of 
making them. I understood Mr. All^^n, wdio defended the prisoner earnestly 
and with much ability, to press upon me that the ddk peon’s book was 
evidence that the ddk peon did, as a matter of fact, make the alterations in the 
tickets or pay orders. In that I dissented fiom him. It had been brought 
out in the dak peon’s evidence, and in Mr. Aliens address to the jury, that 
the ddk peon could write English, and was manually capable of making the 
figures. I had thought there could be no possible doubt upon this point ; 
tl0873 but in the course of the conversation that followed, when Mr. Allen 
drew my attention to the book, I think it possible that he and 1 were speaking 
of the peon’s ability to make the alterations in different senses, he having in his 
mind the manual ability of the peon to write the figures , I having in my mind 
his ability, depending upon opportunity or facility , and it was with reference 
to this last ability that I pointed out to the jury that there was no evidence 
that the peon had left the shop ; while if there was such evidence, the jury 
would be bound to give it their careful consideration. On the whole, I see no 
reason to believe that 1 said to the jury anything that could reasonably have 
been misunderstood. I may observe, in conclusion, that I entertain no doubt 
that the verdict of the jury was correct. 

Buie discharged, 
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APPELLATE CIVIL. 

The 1st September t 1HS4, 

Present : 

Sir Richard Garth, Kt., Chief Justice, and 
Mr. Justice Beverley. 

Gowri Koer PlaintifiF 

versm 

Audh Koer and others Defendants. ' 

Res ludicata— Dea^im on a point of law subsequently disapproved oj 
by a Full Bench can be pleaded as res judicata. 

Where a Division Bench of the High Court decided, as a point of law, that a property 
had not passed under a certain deed of sale, and, subsequently, the decision ou that point of 
law was in another case disapproved of by a Full Bench ; the decision of the Division Bench 
(where the same plaintiff has again sued to recover the same property relying on the same 
deed of sale)' is no less a res jndteata^ because it may have been founded on an erroneous view 
of the law, or a view of the law which a Full Bench has subsequentlj disapproved. 

This was a suit to recover possession of certain shares in several villages, 
on the allegation that the plaintiff, Gowri Koer, had purchasetl such shares 
under a kohala, dated the 26th July 1870, from Lalbehari and Ramkhelawan 
Singh, At the tune of the institution of the suit, the vendors were dead, and 
* their sons, and one Audh Koer, who was in possession of some of the property, 
were made defendants. 

[1088] The plaintiff stated that Lalbehari Singii had acquired the disputed 
properties as the reversionary heir to Mussamat Naraiu Koer, the widow of 
one Jaisredut, and that he (Lalbehari), after having sold the property to her, 
had, on the 25th December 1881, in fraud of the sale, settled these proiierties 
on the defendants. 

It appeared that in August 1872 the present plaintiff, with Ramkhelawan 
and Kirit Narain, had instituted a suit against Lalbehari and Audh Koer in 
substance to obtain, by virtue of an assignment from Lalbehari, possession of 
these very properties now sued for (of which properties Lalbehari had never 
had any sort of possession) , the suit in its terms was, however, framed for the 
purpose of obtaining possession of a portion of the assigned properties, and 
also to obtain a declaration of right of ownership to another portion of which 
they asserted they were then in possession of. This suit was dismissed by the 
Court of First Instance, and, on the 11th December 1873, the High Court, on 
appeal, Bamkhelawan Singh v. Oudh Koer (21 VV. R . 101), affirmed that deci- 
sion stating that Lalbehari, at the time that the assignment to Bamkhelawan^ 
Kirit LaUand Gown Koer had been made, had never Imn tn po^ession of the 
properties assigned, and that he could not, therefore, pass the property ; that, 
imder such circumstances, the assignments were only evidence of contracts to be 
perfanmed in the future, and upon the happening of a contingency of which the 
purcfiaser might possibly claim specific performance ; that before Lalbehari could 
he tn -a position to specifically perform his contracts, he must first recover the 
pTopi^ty from Audh Koer ; that possibly a Court of Eqmty, in order to avoid 

* Ap{>sal hrpm Original Decree No. 84 of 1868, against the decree of Baba Eoylas 
Cbundsr Mukberji, Judge of Tirhoot, dated the I9th of January 1888. 
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circuity and multipkaty of actions^ might ? ightly allow the plaintiffs in one 
action to sue Lalbehart for specific performance, and on the footing of his right 
to sue Audh Koer to cover the property necessary for the perfoimance of those 
contracts, but that even if the facts had been ^uch as to justify the Court in 
dealing with the suit in that way, it would have been still incumbent upon 
the plaintiffs to establish their right to specific performance as against 
Lalbehari. But inasmuch as the Court fotmd the rights oj liamkhelawan 
and Kirit Naratn against Lalbehari rested upon a different foundation from 
[I089j those of Gown Koer, it held that the suit was bad for misjoinder of 
causes of auction , the suit was, therefore, dismissed, as far as it regarded the 
plaintiffs, Bamkhelawan and Kirit Naratn, they not having been in a position 
to obtain specific performance, inasmuch as no consider atinn for their alleged 
contracts had been proved , hut as regarded the case of Goicri Koer, it having 
been alleged that she had paid consideration money for her contract with 
Lalbehari, it was held that she possibly might have been entitled to specific 
performance, had she brought the suit against Lalbehari and liamkhelawan, her 
joint contractors, but that having only sued Lalbehaii, hei lights could not be 
adjudicated upon in that suit, and they dismissed it loiihout prejudice to her 
right to bring a fresh suit upon the same cause of action. 

The plaintiff, relying on her rights being reserved under the decision of the 
11 th December 1873, brought this present suit for the purposes firstly above 
mentioned, omitting to frame it as one for specific performance, and the defen 
dants, relying on the effect of the decision of 1873 (which is fully set out in 
21 W. B., 101), set up that decision as a plea in bar to the plaintiff’s suit. 

The Subordinate Judge held as to the question of fcs judicata, that the 
suit was not barred by s. 13 of the Code, for although the disputed properties 
had been the subject of previous litigation, and the present plaintiff’s suit had • 
been dismissed by the High Court, yet the validity of hoi present kobala had 
never been finally determined in that suit, tiie suit having been thrown out for 
misjoinder of causes of action, and dismissed without prejudice to lier right to 
bring a fresh suit upon the same cause of action , but on the merits he decided 
the case in favour of the defendants. « 

Tlie plaintiff appealed to the High Court, and the defendOints cross -ap^iealed 
as regarded the question of res judicata. 

Mr. 0. C. Mullick, Babu Chundcf Madkiib Gfiusc, and Babu Koruna 
Sindhoo Mukct'ji tor the Appellant. 

The Advocate- General (Mr. Pauk, Mr. Emms, Mr C Gtegoty, Babu 
Mohesh Ckunder Chowdhry, Babu Umakali Mookcrfi and Babu Aubinash 
Chundcr Banerji for the Respondents. 

The Jud^mout of the Court was delivered by 

[1090] Garth, G. J . — The plaintiff in this suit seeks to recover certain 
property under a deed, dated the 26th July 1870, by which it was conveyed to 
her by two persons named Bamkhelawan and Lalbehari. 

Lalbehari, it was said, inherited it from a lady nainejd Narain Koer, who 
died about the month of March J870. Bamkhelawan had deinved a portion of 
the property from him, and they both professed by this deed of sale to convey 
the property to the plaintiff. 

It s^ms that in the year 1871, the plaintiff, as well as Bamkhelawan and 
Lalbehari, brought a suit against the defendant, Mussamat Audh Koer, to 
recover this very property, and her suit was dismissed. The case then came 
up before the High Court, who affirmed the decree of the Court below. 
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Tbeie are, therefore, at the threshold of the ease, two poiots which the 
plaintifif has to establish. In the first place, she must show that the decree 
which was pronounced in the suit of 1871 is not a res jiidtcata in this suit ; 
and in the next place, she must show that the deed of 26th July 1870, under 
which she claims, is a bond fide conveyance. 

I will deal first with the question of res jvdicata. 

The suit of 1871 was brought, as I have already said, by the plaintiff and 
her vendors, under the deed of 1870, to recover possession of the property 
from Mussamat Audh Koer ; and the Judges in the High Court, who heard the 
case, decided against the claim of the present plaintiff, upon the ground that 
nothing could have passed under the deed of 1870, inasmuch as the vendors 
had not the property in their possession. And they cited as an authority for 
that proposition two cases in the Privy Council — Ranee Bhobosoonderee 
Dasseah v. Issur Chunder DtUi (11 B. L. B., 36), Raja Sahib Frahlad Sen v. 
Baboo Bvdhu Singh (2 B. L. B., 117) — which have been since considered in 
this Court by a Full Bench, Narain Chnnder Chuckerbutly v. Dataram Roy 
(I. L. B., 8 Cal., 577), which decided that the Privy Council did not mean to 
lay down any rule of the kind. 

L1091] The learned Judges, however, in the suit of 1871, having decided 
upon this ground, go on to suggest in what way the suit might possibly have 
been brought. 

They say that “ possibly a Court ot Equity, in order to avoid circuity and 
multiplicity of action, might rightly have allowed the plaintiffs in one action 
to sue Lalbehari for specific performance of their contract with him, and also 
"'upon the footing of his right to sue Mussamat Audh Koer to recover that 
property needed for the performance of the contract.” 

But they go on to say that as the suit which had been brought was not 
of that character, and as they could not deal with the case as if it were a suit 
of that kind, they must ^dismiss the suit upon the first ground, namely, that 
nothing passed to the plaintiff under the conveyance of the 26th of July 1870. 

At the same time they say that their decision is not to affect her right, if 
any, to bring a suit for specific peiformance, should she think fit to do so. 

This we take to be tlie true meaning of their decision ; and it, therefore, 
amounts to a judgment, that the plaintiff’ could not recover under the deed of 
1870, because that deed passed nothing 

It is true that since that time a Full Bench of this Court have considered 
that the law as laid down by these learned Judges was incorrect. We held 
that although a person may not have property in his jiossession, he is never- 
theless competent to convey it ; and we considered that the cases in the Privy 
Council w<ere by no means oppoged to that view of the law. 

But although those learned Judges may have made a mistake in point of 
law in the decision fbt which they arrived in 1873, their decision upon the 
point at issue is nevertheless a res jtidtcata as between the parties, and it is no 
less a res judicata, because it may have been founded on an erroneous view of 
the law, or a view of the law which this Court has subsequently disapproved. 

We consider, therefore, that this point must be decided against the 
plaintiff, i^d that is fatal to her suit. 
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[The learned Judge then entered into the merits of the case, and decided 
that the appeal by the plaintiff must also be dismissed on the merits,] 

Appeal dismissed. 


NOTES. 

[ ISSUES OF LAW— RES JUDICATA— 

H It has been, in aomo oases, too broadly stated that there can be no bar of res judicata on 
questions of law, on the various grounds that a Court is not bound to repeat errors of law, 5 
Mad , 304 , 11 Mad , 393 ; that there oannot be for particular parties, a difiercnt law for ever, 
22 Bom., 669 , that what is law for one must be law for all , that a decision cannot alter the 
law of the land, 16 C. L. J. 154 

In (1909) 11 C. L. J. 461 (471, 472) Mr Justice MOOKEIIJKE indicated the limits within 
which the bar of res judicata m applied to adjudications on issues of law “ In one class, 
parties may seek to litigate again the same cause of action as had been decided between them 
in a prior suit , in another class, the dispute may relate to matters which have been 
already in controversy and formed the subject of consideration in the previous suit although 
the causes of action in the two suits may be distinct. In the former class of cases, the 
application of the rule of les judicata is obviously justified on principle , in the latter class of 
cases, the estoppel ought to be limited to matters distinctly put in issue and determined in 
the prior action and it should further be restricted to questions of fact or mixed questions of 
fact and law, for if it was extended to pure questions of law, a Couit might find itself in the 
position that in so far as certain parties arc concerned, it is irrevocably bound to adhere to a 
proposition of law laid down in a previous suit ” This has been re-affirmed in (1910) 13 C. 
L. J. 119. 

“ Though verdict estoppels apply in a different, as well as in the same, cause of action ’ 
it must not be supposed that the parties would be estopped by a judgment in one cause of action 
from disputing, in another cause of action, the doctrines of law applied in the first. The facts 
decided iii the first suit cannot be disputed, and for the purpose of the conclusivenoss of 
those facts, but no further, the law applied must be accepted Thus, if a decree in a suit to 
declare a mortgage invalid proceed upon the constitutional! tv of a statute, the parties cannot 
afterwards deny the validity of the statute in question, when the mortgagee attempts to fore- 
close. But it could hardly bo true that they could not raise the question again in a suit 
upon a different subject-matter , and the same would appear to be the case with regard to any 
other question concerning the state of the law. What is law for one must be law for all, and 
there could be no advantage in extending the doctrine of res judicata to such cases ” — Bigeloto 
In Estoppel, (1913) VI Edn., pp 112, 113 

The decisions in the following cases either support, oi, proceed upon, this distinction. 
Prior adjudications, thouqh eirotieous by reason of having pi’oceeded upon an enoneous view of 
the law, were held binding in these . 

(а) that a certain clause m a kabuliyat is valid — (1901) 28 Cal ,318, 

(б) that a certain customary due was payable m respect of a tenancy . — (1912) 15 I. C. 

837 ; see as to interest, 32 Cal,, 749, • * 

(d) decision as to mode of payment of rent whether by instalments or m one lump 
sum annually .—(1897) 25 Cal., 571 1 C. W N. 687 j as to whether a certain 
amount is payable as rent, see: — (1902) 16 C L. J,, 124 ; and the amount of 
interest payable on arrears of rent is not within the rule of res judicata (1906) 
32 Cal., 749 . 9C. W.N., 466, nor is the limitation applicable to arrears of 
rent (1897) 22 Bom., 669 ; (1913) 19 C. L. J., 34. 

(c) that certain circumstances amounted to eviction .- -(1910) 13 C. L. J.119, 
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(/) CoHstrucUon «/ docmmntSi jbiiat they affected or did not affect certain osUtee or 
pairtiee or previous documentti : — (lUll) 16 C« W. N* 608 . Id 0* L. J. 180 . H 
I. G. 435 (construction that a document had no effectual binding po>\ror) ; 
10 Cal. 1087 (that a certain property did not pass under a deed of sale) ; (1897) 
21 Had., 18 (validity of a mortgage and the extent to which it was binding) ; 
(1909) 11 0. L. J. 461 (construction of a will) ; Badar Bee y . Hahib Merican 
Noordin (1909) A. C. 616 (dWo) ; (1911) 9 M. L. T. 819 (that a certain will did 
not revoke prior wills) ; (1901) 28 Cal. 318 (validity of a particular clause in a 
KabuliyaO , (1906) 29 Mad., 225. .# 

(g) finding as to the validity of adoption in a former suit (1893) 15 All. 827, approved 

in (1896) P. B. 55. 

(h) that the Court had, or hsfi not, ]uriBdictinn, (1882) P. R. 04, but see Toronto 

Railway v. Toronto Cor^xo'atxon (1904) A. C. 809 at 815 where a Court having 
jurisdiction only to determine whether an assessment of certain kinds of pro- 
perty was too high or too low, but not to determine the liability to asscssmont, 
the fact of its having assessed a certain property was held to be no bar as 
regards its assessability 

111 the following, the bar of 9eejiidtcnia was Iw/d not to apply , — 

(a) A purchaser of property having paid maintenance charged thereon recovered it 
from the seller who was personally bound b\ law to pay it. In the subsoc^uent 
suit against the scllei for recover;iiig subsequent payments, this was held no bar 
to his pleading his nondiability . — (1907) 80 Mad. 464 : 17 M. Li. J. 250. 

(bj In 28 Mad. 517 : 15 M. L. J. 466, the differoncr between the subject-matter of the 
two smts was hold to prevent the rule of res judicata applying. An issue in 
both the suits was whether a certain person, who was the plaintiff in both suits, 
was validly appointed co-trustee , by another who was a defendant in both the 
suits , the first suit was to declare that the trust property was not liable to 
satisfy a certain decree ; the second w<is to declare his co-trusteeship 

(c) Liabilit} of certain property to atUchmeiit, (1912) 39 Cal. 848. 1C C. W. N 621 . 

16 C L J 154. 14 I. C. 124. 

(d) Decision on right to partition, and subsequent suit for culiateral succession . — 11 

Mad 893 L6V« on thih Hukm Chand (1894) p. 32). 

(e) Right to erect temple etc., withm the customary limits of the tenkalat procession. — 

6 Mad, 304 (this has been cwlvcrscly cnticiscd). 

In a very elaborate judgment, Mr Justice SUND AYYAR iii (1911) 9 M. L. T. 487, fully 
dealt with the question of res judxcatn as applicable to Gonaenti Decrees and 
stated that “ a consent decree cannot be impci^chcd on the ground that it was 
erroneous in law because it is open to parties to decade questions of law and of 
fact ootwoeu thonisclves bv consent ui the manner they deem best,” and that it 
was similar to the award on arbitration. See also SO Born. , 395 1 
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[1092] APPELLATE CIVIL. 


The 8th August^ 7884. 

Present • 

Mb. Justice Prinsep and Mr. Justice Macpherson, 

Nuddyar Chand Shaha and others (Decree-holders) Appellants 

versus 

Gobind Chunder Guha... (Judgment-debtor) Respondent 

Decree, Evidence madviissdde to explain the teims of — Evidence — Execution 

proceedings. 

When the terms of a decree are uncertain, it is not competent to the Court of execution 
to make any inquiries, by taking oral or documentar> evidence, to ascertain the meaning of 
such terms 

This was an application for tlie execution of a decree passed by the High 
Court on the 20th December 1867. One of the objections taken by the ludg- 
ment-debtor before the Court of execution (the Subordinate Judge) was that 
tJie decree was indistinct, inasmuch as it did not mention the names of the 12 
tenures in respect of wdiich the High Court had directed the apportionment of 
costs in the suit. The Subordinate Judge, however, was of opinion that the 
decree was quite clear, and that the tenures in question could be ascertained 
from it. With that view he proceeded to record a mass of evidence, oral and 
documentary, and, on the 23rd May 1882, allowed the decree -holders costs to 
the extent of Rs. 1,427-3 and interest thereon. On appeal, the District Judge 
remanded tlie proceedings for the trial of fresh issues, and ultimately, on the 
5th January 1884, passed the following order * — “Recoverable fiorn Gobind 
“ Chunder Guha, plaintiff (judgment-debtor) by the defendants (decree -holders) 
“ or their successors whose names are mentioned in column '' ' the sum 
“ of Rs. 473-2-3.” Against that order the decree- holders appealed to the High 
Court, and it was among other things contended on behalf of the judgment- 
debtor in cross-appeal that the decree was indefinite, and, therefore, incapable 
of execution, and the lower Courts were wrong in admitting new evidence. 

Babu Durga Mohiin Dass and Babu Bhnhani Churn Dutt for the Appellants. 

Babu Troilokya Nath Mi iter for the Respondent. 

[1093] The Judgment of tlie Court (Prinsep and Macpherson, JJ.) 
was delivered by 

Prinsep, J, — The present apiieal relates to tlie execution of a decree of 
this Court, dated the 20th December 1867, passed on an application for review 
of judgment. Under this decree certain costs were given to the parties in a 
manner to which reference will be presently made. Objections have been 
taken by the judgment-debtor (respondent) to tjie right of the decree.holder to 
execute the decree ; and as these go to the root of the present proceedings, we 
have to consider them before we consider the case of the appellant. 

In the first place, an objection is raised tliat the execution of the present 
decree is barred by limitation. 

* Appeal from Appellate Order No. 117 of 1884, against the orders of J P. Bradburv, 
Esq., OfRciating Judge of Backergunj, dated the 14th of September 1883 and 5th of January 
1884, reversing the order of Babu Bam Madhub Mitter, Subordinate Judge of that district, 
dated the 23rd of May 1882 
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It appears that the first Court, in May 1881, held that execution was 
barred by limitation. But on appeal to the District Judge it was held, on the 
14th June 1881, that execution could proceed: and the case was returned to 
the lower Court. Against that order no further appeal was made. It is now 
contended that it is not competent to the judgment-debtor to ask us to consider 
the question of limitation, his right to appeal against the judgment of the 
District Judge having ceased to exist. We find it unnecessary to determine this 
point, because, on another point, we think the execution cannot proceed. 

The judgment-debtor (respondent) objects that, from the indefinite terms 
of the decree of the 20th December 1867, it cannot be executed 

The suit was brought by the judgment-debtor (respondent) to resume 
certain subordinate tenures, on the ground that they had become void in 
consequence of his purchase at a revenue sale of an ousut tenure within which 
they were contain^. There w^ere 73 defendants in that suit, out of whom 
only 36 contested the suit in the Court of First Instance , and out of these 36, 
only 26 defendants appealed to the District Judge. In the appeal to this 
Court, in which the decree now under consideration was passed, only 23 defen- 
dants appealed. The result of that case was that certain tenures specified were 
declared to be void , and in this respect the plaintiff's case w^as decreed. The 
decree goes on to state “ It is further declared that, so far as the case [ 1094 ] 
" relates to such portion of the howlah Kaloo Seal, and the eleven remaining 
“ tenures recorded as hereditary howlah and nitn-howlah tenures at the first 
settlement, as concerns the special appellants, the appeal is decreed " : that 
is to say, the plaintiff’s case was dismissed. And it is ordered that the 
“ plaintiff, respondent, do pay to the defendants, appellants, in proportion to 
“ their respective interests in the claim against them, the costs incurred by 
“ them in this Court, to be ascertained by the lower Court by adding to 
Bs. 23-10 annas, as per details specified in the margin, the full amount of 
“ pleader’s fees in Special Appeal No 2290 of 1866, and one-fourth the amount 
“ of pleader’s fees in this review, and stamp for petition of appeal in proportion 
“ to the value of that portion of the 12 remaining tenures as to which this 
“ appeal is decreed, to be ascertained by the lower Court in execution.” The 
decree of the Court, therefore, left it uncertain what were the particular 11 
remaining tenures to which the order referred. It also left it uncertain what 
were the exact shares in those tenures which were held by the special appel- 
lants. And further it left it uncertain what the value of those shares w^as, so 
as to enable them to be taken into account as against the value of the entire 
claim made by the plaintiff in calculating the amount of costs due. It is true 
that the decree states that those 11 tenures were “ recorded as hereditary 
howlah and nim-howlah tenures at the first settlement but the record of 
that settlement concerns 24 tenures. Therefore, on the face of the decree, 
there are no means of ascertaining to which 11 tenures it refers. We think, 
therefore, that, inasmuch as it is uncertain to which 1 1 tenures the decree 
refers, the decree cannot be executed. It is not competent to the Court of 
execution to make any enquirips by taking oral and documentary evidence, as 
it has done, to ascertain the particular 11 tenures referred to. If it were 
necessarv to offer any reason in support of this opinion, it would be sufficient 
to point to the protracted and elaborate enquiries which have taken place in 
the lower Courts, and the difference of opinion which has arisen, in ascer- 
taining this particular point, to show how impossible it would be for a Court 
execution to determine a matter of this description. 

The appeal is therefore dismissed with costs. 

jippeal dtamisse^ 
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APPELLATE CIVIL. 

[1093] The 1st September, 1844^, 

Present ; 

Mr. Justice Mitter and Mr. Justice Pigot. 

Barhamdeo Narain Sing (Defendant) Appellant 

versus 

Mackenzie and another (Plaintiffs) Respondents." 

Issue, Determination of, unnecessary, by Court of First Instance — Unneces- 
sary issue — Civil Procedure Code ( ict XIV of 1882), s. 204. 

In a suit for ejectment by a landlord against his tenant the following amongst other 
issues were raised, viz., whether the notice alleged was sufficient, and whether the defendant 
was entitled to a right of occupancy The Court of First Instance dismissed the suit, finding 
upon the admitted facts that the notice alleged was insufficient, but also decided the other 
issues raised, and held that the defendant was not entitled to a right of occupancy. 

Held, that the finding upon the question of notice based upon the admitted facts being 
sufficient to dispose of the whole case, the Court erred in proceeding to determine any other 
issues raised m the suit, f 

This was a suit brought by the plaintiff, who was the ticcadar of the village, to 
eject the defendants, after service of notice, from some 17 bighas of land in the 
district of Ghapra. The defendants, inter aha, contended that the plaintiff's 
alleged 'notice was bad and invalid, and that they had a right of occupancy in 
the disputed land, and could not therefore he ejected. 

The Munsif dismissed the plaintiff's suit on the ground of the insufficiency 
of the notice, but proceeded to give his finding upon the other issues raised in 
the case, amongst other things holding that the defendants were not entitled to 
a right of occupancy in the land as alleged by them. 

The defendants thereupon appealed against that finding, but the lower 
Appellate Court affirmed the decision and decree of the Munsif. 

The defendants specially appealed to the High Court. 

The question as to the sufficiency of the notice was not raised in the appeal, 
and the sole question argued was, as to whether the Munsif acted rightly in 
determining other issues in the case after he had found that the notice was 
insufficient, as the decision of that point was sufficient to dispose of the case. 

[1096] Babu Chunder Madhtib Ghose, Babu Garudas Banerjee and Babu 
Degumbur Chatterjee for the Appellant. 

Mr. A. P. Handley (with him Babu Sharoda Charan Mitter) for the 
Respondent cited and relied on Tarakant Bannerjee v. Puddomony Dossee 
(5 W. R. P.C., 63). 

The Judment of the High Court (Mitter and Ptgot, J J.) was delivered by 

Mitter, J. (Pigot, J., concurring). — These appeals arise out of suits insti- 
tuted by the plaintiff, who is the lessor of the mouzah in which the lands in 
suit are situated, to eject the defendants from fheir holdings, 

* Appeals from Appellate Decrees Nos 324—329 of 1883, against the decrees of Babu 
Koylash Chunder Mukerji, First csubordinate Judge of Tirhoot, da|ied the 17th of November 
1882, affirming the decrees of Babu Kopali ProsunnaMukerji, Munsif of Sitamarhi, dated the 
20th of December 1881. 

t Mr. Justice Saroda Churn Mitter in (1904) 9 C W. N. 60 thus observed upon the 
headnote "I may observe that the headnote in 10 Cal 1095 is not accurate. The judgment 
of the learned Judges shows that the finding as to the nature of the defendants tenancy was 
directed to be expunged as unnecessary and not as erroneous. 


6 OAL.— 96 
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Amditigst other pleas, the defendants pleaded want of sufficient notice, and 
set up their right of occupancy' in bar of the plaintiff’s claim for ejectment. As 
regards the notice, the admitted facts are these : The notice itself is dated 
19th Bysack 1288, corresponding with the 3rd May 1881. The notice informed 
the ryot that he was to quit his holding within seven days. It was served on 
the ryot on the 23rd Bysack 1288, corresponding with the 7th of May 1881, and 
the present suits were brought on the 13th of May 1881, that is to say, one 
day before the term given in the notice expired. Upon both these points issues 
were framed by the Munsif, who came to the conclusion that the defendant’s 
plea, as regards the insufficiency of notice, was fully made out, but the Munsif’s 
finding was against the defendants, the ryots, upon the other issue, viz,, as to 
whether or not they had acquired a right of occupancy. The Munsif upon his 
findings dismissed the plaintiff's suit. It is quite clear that the order of dis- 
missal is based upon his finding upon the question of notice. Against that 
decree the ryots (defendants) appealed, and the Subordinate Judge on appeal has 
affirmed the decision and the decree of the lower Court. One of the points 
raised before the Subordinate Judge was that it was unnecessary for the 
Munsif to record any finding upon the question whether or not the defendants 
had a right of occupancy, because the Munsif’s finding, that the notice upon 
the defendants was insufficient, was quite sufficient to dispose of the case. The 
[ 1097 ] Subordinate Judge oveiTuled this obieciion, on the ground that the 
Munsif, in a suit which was appealable, hfid ample discretion to go into the 
question of the defendants having rights of occupancy or not, although his 
finding upon the question of notice was quite sufficient to dispose of the case. 
In second appeal by the defendants it has been urged that upon the admitted 
facts of this case, it being quite clear that the plaintiff liad no cause of action 
on the date when the suit was brought, it was unnecessary for the lower Courts 
to go into any other questions. On the other hand, the learned counsel for 
the respondent relies upon the provisions of s. 204 of the Civil Procedure Code 
to support the view taken by the lower Courts upon this point. Section 204 
says : "In suits in which issues have been framed, the Court shall state its 
finding or decision, with the reason thereof, upon each separate issue, unless the 
finding upon any one or more of the issues be sufficient for the decision of the 
suit.” In this case the facts relating to the service of notice being all admitted 
by the plaintiff, it seems to us that the case clearly came within the last 
three lines of s. 204. It is quite clear that the finding upon the question of 
notice, which finding was based upon the admitted facts of the case, was quite 
sufficient to dispose of it finally. We are, therefore, of opinion that the objection 
taken before us upon this point is valid, and we accordingly sot aside the deci* 
sions of the Courts below upon the question whether or not the defendants 
have established their right of occupancy upon the holdings in dispute. 

Bach party will pay his own costs in this Court and in the lower Appellate 
Court. 

Appeal allowed. 


NOTES. 

[FINDINGS ON ISSUES ON WHICH DECREE IS NOT BASED- 

This ca*;e has not l^en followed and it has been held that the Court has jurisdiction to 
determine ail the issues (1004) 0 C. VV, N., 60 (68), (1907) P. B. 121 ; (1907) P. W, B. 
61 ; (1903) 26 All., 234 ; 11 All., 460 at 470, 471 although the findings on issues on which the 
decree ii not ba^ed need not be inserted in and may bo struck out of the decree, 26 All., 284.] 
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GHUEBIN BIND v. QUBEN-EMPRESS [1884] I.ti-R. 10 Cal lOtt 

CIO CaL 1097] 

APPELLATE CEIMINAL. 


The 19th September, 1884. 

Present . 

Mb. Justice Wilson and Mb. Justice Macpherson. 


Ghurbin Bind . . . .Appellant 
versus 

Queen -Empress Respondent. 


Deposition where accused han absconded — Grimifial Procedure Code, 

Act X of 1882, s. 512— Record of evidence in absence of accused. 

Whore an accused person has absconded, and it is intended to recoid evidence against 
him in his absence, it is requisite, under s 512 of the Code of [1098] Criminal Procedure, 
that the fact of the absconding of the accused should be alleged, tiled, and established before 
the deposition is recorded. 

TrB prisoner, Ghurbin Bind, was charged with dacoity under s 395 of the 
Penal Code. It appeared that in August 1880 a gang of Binds, to the number 
of 12 or 13, proceeded in a boat up the river and committed a dacoity in the 
village of Ghatnagar in the district of Dinajpur Property to the amount of 
Rs. 300 was carried ofi by force ; but owing to a dispute about the division of 
the spoil, one of the gang, named Jogeshur Bind, informed the Police, upon 
which information some seven of the dacoits weie arrested and committed to 
the Sessions Court, and on the evidence of Jogeshur Bind, who was one of the 
dacoits and had turned Queen’s evidence, the prisoners were convicted and 
sentenced at the November Session of Maldah, 1880. 

Five of the gang absconded ; their names and descriptive rolls were duly 
published in the Police Gazette of the 24th September 1880, and amongst the 
names so mentioned was that of Ghurbin Bind No trace of any of those who 
had absconded was obtained until 1884, when Ghurbin Bind was arrested in 
the village of Gosainpore. Subsequently to the trial held in 1880 and previous to 
the arrest of Ghurbin, Jogeshur Bind died. 

Ghurbin was committed to the Sessions Court in July 1884, and at the 
trial it was proved that he had absconded from his own village at about the 
time of the dacoity in 1880, and had never returned there , that he went by 
another name at the village in which he had taken up his abode, and at which 
he was arrested , that his personal appearance corresponded minutely with the 
descriptive roll published in the Police Gazette of the 24th September 1880. 
The deposition of Jogeshur Bind taken before the Committing Magistrate in 
1880 (the records of the Sessions trial held in 1880 not being forthcoming) was 
tendered and admitted by the Sessions Judge asp evidence against the prisoner. 
This deposition expressly stated that Ghurbin was present at the dacoity. 
As regards the admissibility of this deposition, the Sessions Judge made the 
following remarks : — 

‘‘ The deposition of Jogeshur Bind, the dacoit who was offered a 
pardon, and turned Queen’s evidence and who is now deceased, is put 

* Criminal Apppeal No. 50(i of 1S84, against tho sentence passed by P. F. Handley, 
Ksq., Sessionfi Judge of Maldah, dated the 14th of July 1884 


763 



I.L.K. 10 Cal. 1099 ohubbik bind v. queen embbess [1884] 


I' in under* section 32, cl. 3, and section 80 * of the Evidence Act, [1099] 
“ and s. 512 of the Criminal Procedure Code. This deposition was made 
” before the Committing Magistrate as the record of the trial before the 
" Sessions Court was not forthcoming. It was recorded by Deputy Magis- 
trate Kasi Kinker Sen in Bengali. It is also evidence under s. 33 i of the 
“ Evidence Act. It is true the prisoner was not present when the evidence was 
“ recorded, and had not the power of cross-examining, but that was his own 
“ fault for absconding. If he had appeared and stood his trial, he would have 
** had the right and opportunity of cross-examining the witness, Jogeshur Bind, 
“ as his fellow-prisoners had and did in the former trial , and under s. 512 of 
“ the Criminal Procedure Code, such a deposition is expressly exempted from 
the ordinary procedure of s. 33 in the case of an absconding prisoner. The 
“ (A) form, Exhibit D in the analogous trial to this (No. 7), in the trial of which 
" charge this deposition was recorded, contains the name of this prisoner as an 
“ abscondee, and the evidence in this case corroborates the fact that this pri- 
“ soner — Ghurbin — was an absconder. It would obviously be difficult when 
accused persons absconded and were not arrested for 20 years, say, to get the 
‘^'evidence of living witnesses. Taking then Jogeshur Bind’s evidence, which 
' the prisoner and his counsel admit was made against this prisoner, it is found 
that he expressly mentions this Ghurbin as taking part in that dacoity.** 

Upon the evidence of Jogeshur and on the other evidence mentioned, the 
Sessions Judge, concurring with the assessors, found Ghurbin guilty, and 
sentenced him to five years* rigorous imprisonment. 

The prisoner appealed to the High Court. 

No one appeared for either side at the hearing. 

Juditment of the Court was delivered by 

MacpherSOllf J. — The prisoner, Ghurbin Bind, has been convicted on a 
charge of dacoity, and sentenced to rigorous imprisonment for five years. The 
dacoity was committed in August 1880. Several persons were shortly after- 
wards charged with being concerned in it, and were tried and convicted, but the 
prisoner, who is said to have absconded, has only recently been arrested. The 

t* Sec 80 ; — Whenever any document is produced before any Court purporting to be a 
record or memorandum of the evidence or of any part of the 
Presumption on produc- evidence given by a witness in a judicial proceeding or before 
tion of record of evidence. any ofticer authorized by law to take such evidence, or to bo 
statement or confession by any prisoner or accused person 
taken in accordance with law and purporting to be signed by any Judge or Magistrate or by 
any such officer as aforesaid, the -Court shall presume that the document is genuine ; that 
any statements to the circumstances under which it was taken, purporting to be made 
by the TOrson signing it, are true, and that such evidence, statement, or confession was duly 
taken j 

Sec. 83 — Evidence given by a witness in a judicial proceeding, or before any person 
authorized by law to take it, is relevant for the purpose of prov- 
Evidence in a former ipg, in a subsequent judicial proceeding or in a later stage of 
judicial proceeding' when the same judicial proceeding, the truth of the facts, which it 
relevant. states, when the witness is dead or cannot be found, or is in- 

• capable^ of giving evidence, or is kept out of the way by the 

adverse party, or if his presence cannot be obtained without an amount of delay or expense, 
which, under the circumstances of the case, the Court considers unreasonable : 

Provided 

that the proceeding Vas between the same parlies or their representatives in interest ; 

that the adverse party in the first proceeding had the right and opportunity to cross* 
examine ; 

that the questions in issue were substantially the same in the first as m the second 
proceeding. 

£!jrplMuUtoK . — A criminal trial or enquiry shall be deemed to he a proceeding between 
the proeeotttor and the accused, within the meaning of this section.!^ 
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only proof against the prisoner is the deposition of one Jogeshur Bind, who was 
made an approver- witness in the TllOO] original trial, and who is now dead, 
coupled with some evidence as to his absence from the village at the time of the 
dacoity, and as to his absconding therefrom afterwards. The Judge considers 
that Jogeshur’s deposition is evidence against the prisoner under a. 33 of the 
Evidence Act, and also under s. 512 of the Criminal Procedure Code. It is 
clearly not admissible under the former Act, as it was not recorded in the pre- 
sence of the prisoner ; and it would only be admissible under the latter if the 
provisions of s. 512 were complied with. This section requires, we consider, 
that the absconding should be iilleged. tried, and established, before the deposi- 
tion is recorded. In point of fact, the deposition does not appear to have been 
recorded under that section at all , it was recorded in the ordinary course of 
proceedings against other persons, and is, therefore, inadmissible against the 
prisoner. 

Even assuming that it is admissible, there is, we think, an absence of any 
sufficient corroborative evidence Proof of his alisconding is not sufficient. He 
belonged to a suspected class of persons, and when several of that class weie 
implicated in the case, it is quite possible that he thought it advisable to leave 
the village. The evidence shows that ho has been living honestly ever since. 
The conviction must be set aside and the prisoner released. 

Appeal allowed. 


[ 10 Cal. 1100 ] 

APPELLATE CRIMINAL 

The 19th A'ligust, 1881. 

PllESENT : 

Mr. Justice Field and Mr. Justice Norris 

Abbilakh Singh Petitioner 

versus 

Khub Lall Opposite Party. ^ 

Sanction to prosecute — Criminal Procedure Code (Act X of 1882), s. 196, 
clause (c), para. 2 — Notice, when necessarij prioi to sanction 

A sanction to prosecotc, when applied for subsequently to the termination of the proceed- 
ings in the course of which the off once is alleged to have been committed ought not to be 
granted, unless the person against whom the sanction is applied for had had notice of the 
application and an opportunity of being heard 

This was upon an application for sanction to prosecute made under section 
195 of the Code of Criminal Procedure. One [1101] Abbilakh Singh 
laid a complaint against the servants of Mr Wilson, of the Poopree 
factory, in the district of Durbhangah, *for assault and forcible entry 
upon his land. The defence set up before the Deputy Magistrate was 
that the father of Abbilakh had, by a written istifa or deed of relinquishment, 
given up the land or jote in respect of which the complaint had l)een made. 
Thereupon Abbilakh presented an application at the Collectorate to the effect 

* Rovisioii Case No, 268 of 1884, against the order passed by J. C. Price, Esq., Olliciating 
Magistrate of Durbhangah, dated the 16th of February 1884, awarding sanction to prosecute 
the petitioner. ^ 
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that the deed alleged to have been filed at the Collectorate by his father and 
produced by the factory people was a fabricated document. That application, 
together with the complaint, was disposed of by the Deputy Magistrate who 
, convicted the accused (the servants of the factory) and pronounced the tsh/a to 
be a forgery. On appeal, the Judge, on the 27th November 1883, discharged 
the accused, on the ground that the isit/a was a genuine document. On the 
14th February 1884, an application was made by Khub Lall, one of the afore- 
said servants of the factory, for sanction to prosecute Abbilakh on account of 
his petition at the Collectorate wherein he imputed forgery to the factory 
servants. On the 16th February 1884, the Magistrate, without serving any 
notice on Abbilakh, awarded his ''sanction to prosecute.” Against that order 
Abbilakh presented a petition to the High Court. 

Moulvi Serajul Islam for Petitioner. 

Mr. C. Gregory for the Opposite Party. 

The Judgment of the Court (Field and Norris, JJ.) was delivered by 

Fieldi J. — This is an application under para. 4, clause (c), s. 195, of the Code 
of Criminal Procedure, for the revocation of a sanction given for the prosecution 
of the petitioner, dated 16th February 1884, The sanction is m the following 
words : — “ Sanction to prosecute is awarded.” We think that this sanction 
must be revoked on two grounds : The second paragraph of clause (c), s. 196, 
provides that the sanction " shall, so far as practicable, specify the Court or other 
place in which, and the occasion on which, the offence was committed.” The 
sanction which forms the subject of this application does not comply with these 
provisions of the law. 

Cl 102] The second ground upon which we think this sanction ought to be 
revoked is this - The sanction was not given immediately upon the termination 
cf the proceedings in which the question of the genuineness of the tshfa or 
notice of relinquishment was raised. It was given when those proceedings had 
terminated, and by an order of a subsequent date, which virtually re-opened 
the matter. We think that when a sanction is applied'^for under circumstances 
of this nature, that is, after the termination of the proceedings in the course of 
which the offence is alleged to have been committed, the person against whom 
the sanction is applied for ought to have notice and have an opportunity of 
being heard, and that the proceedings ought not to be re-opened in this manner 
to his prejudice without giving him an opportunity of appearing and being 
heard. Under these circumstances, we revoke the sanction so far as regards 
the charge under section 211. We understand that in this same record there 
is a charge agaiiist the petitioner under s. 500 of the Penal Code That is an 
offence for the prosecution of which a sanction is not required, and, therefore, 
so far as regards that offence, we make no order. 

Sanction revoked, 

NOTES. 

[ In (l&85j 12 Cal., 58 a FuU Bench unanimously declined to follow this case as regards 
the necessity of notice ; see also (1887) it) Mad., 232 F, B«] 
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[10 Gal. 1102] 

FULL BENCH REFERENCE. 

The 13th September, 1864. 

Present : 

Sir Richard Garth, Kt., Chief Justice, Mr. Justice Mitter, 

Mr. Justice Prinsep, Mr. Justice Tottenham, 
and Mr. Justice Pigot. 

Nobokishore Sarma Roy, on hts death his legal representative, his son 

Gobind Chunder Sarma Roy (Plamtift) Appellant 

versus 

Had Nath Sarma Roy and others (Defendants) Respondents,** 

Ht'ndu law — Transfer by Hindu widow of her estate — 

Consent of reversioners. 

Under the Hindu law current in Bengal, a transfer or conveyance by a widow upon the 
ostensible ground of legal necessity, such transfer or conveyance being assented to by the 
person who at the time is the next reversioner, will conclude another person not a party 
thereto, who is the actual reversioner upon the death of the widow, from asserting his title 
to the property. 

[1108] This case was referred to a Full Bench by Field and BEVERLEY, JJ. 

The question referred was whether according to the law current in 
Bengal, a transfer or conveyance by a widow upon the ostensible ground o^ 
legal necessity, such transfer being assented to by the person who at the time 
is the next reversioner, will conclude another person not a party thereto, who 
is the actual reversioner upon the death of the widow, from asserting his title 
to the property ? 

The referring order, which contains all the facts necessary for the decision 
of the question, was as follows : — 

“ In this case a question arises which must be referred to a Full Bench. 
The plaintiff seeks to recover a 4-anna share in a taluq. He is resisted by the 
defendant, who sets up a purchase from the widow of the former proprietor, 
that purchase having been assented to by the person who was at the time the 
immediate reversioner. The person who was thus the immediate reversioner 
predeceased the widow, and it came to pass that when the widow died the 
reversioner entitled to succeed to the property was another and a different 
person. The District Judge was of opinion that it is settled law that an aliena- 
tion by a Hindu widow of her deceased husband’s estate, made with the consent 
of the then next reversioner, is binding upon the persons who may be the heirs 
of the husband at the time of the widow's ^eath. That proposition has no 
doubt authority which is to be found in the case of Mohunt Kishen Geer v. 
Jlusgeet Boy (14 W. R., 379), and the case of Trilochun Chuckerbutty v. 
Umesh Chunder Lahtri (7 Cal L. R., 571). The authority of the case in 14 
W. R. has, however, been doubted in the cases to be found in I. L. R., 5 Oal„ 
44, I. L. R., 9 CaL, 463, and I. L. R.. 10 CaL, 225 , as also in a later case (not 

* Appeal from Appellate Decree No. 2176 of 1882, against the decree of T. M. Kirkwood, 
Esq,, Judge of Mymensingh, dated the 14th August 1882, reversing the decree of Baboo 
Nobin Chunder Subordinate Judge of that district, dated the 11th July 1861. 
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reported), being appeal from Original Decree No. 172 of 1882. No doubt, 
according to the law as current in Bengal, the widow might retire in favour of 
the next reversioner, and if she did so, that is, if she abandoned her interest 
in his favour, the next reversioner would have as complete and absolute a title 
to the property as he could have on her death. But what has taken place in 
this case is this: The widow executed a convey- [1104]ance of the property. 
That conveyance recites necessity. If such legal necessity existed, the convey- 
ance by the widow would no doubt pass a good title. With this question of 
necessity I shall deal presently. If, however, there was no necessity, all that 
the widow was competent to convey was her life -interest. The reversioner 
then executed a separate document, in which he assented to the conveyance by 
the widow, and covenanted, on behalf of himself and his heirs, that he would 
not lay claim to the property at any future time. No doubt if the reversioner 
who executed that document had survived the widow, and had, as the actual 
reversioner, become entitled to inherit upon her death, he would have been 
estopped from setting up a claim to the property. But a different state of 
things here occurred. That reversioner died, and the person entitled to 
succeed on the death of the widow was another person, who cannot be in any 
way bound by the covenants executed by the previous reversioner. If the last 
reversioner is to be bound, we must treat the conveyance by the widow and 
the ekrarnama executed bv the other reversioner as having the same effect as 
a transfer by the widow to the reversioner, and a second transfer bv the rever- 
sioner to the person now in possession. No doubt, as I have already said, the 
parties might, at the time, have executed such a transfer and second transfer , 
but they did not do so, and, as at present advised, we do not see liow the effect 
of a double transfer can be given to two documents different in their nature and 
contents. We therefore in this case refer to a Full Bench the question 
< whether, according to the law current in Bengal, a transfer or conveyance by a 
widow upon the ostensible ground of legal necessity, such transfer being 
assented to by the person who at the time is the next reversioner, will con- 
clude another person not a party thereto, who is the actual reversioner upon the 
death of the widow, from asserting his title to the property ?” 

“ If this point should be decided by the Full Bench in the negative, it will 
then become necessary to deal with the question of legal necessity. The 
Subordinate Judge found that there was no legal necessity. The District Judge 
says in his judgment : I do not find that it (that is, the kobala) has the defects 
concerning legal necessity, or improper influence [1105] imputed. We think 
this is not a sufficient finding as to whether there existed legal necessity for the 
conveyance or not, and if the point referred to the Full Bench should be decided 
against the defendant, it will then be necessary to remand the case in order to 
have the question of legal necessity properly tried.” 

Baboo Karuna Smdhu Mookerjee (with him Baboo Degumber Chatterjee) 
for the Appellant. — The Dayabhaga, chapter XI, s. 1, paras 61, 62, 63 and 
64, shows what are the wiSow’s powers over the estate of her husband, 

10 I contend that such a transfer by a widow does not create a title which 
cannot be impeaclied by a renSote reversioner, merely because it has been 
made with the consent of the next reversioner to the estate. See Bamphal 
Bai V. Tula JCuari (I.^L. E., 6 A1L„ 116). Such a conveyance is the convey- ’ 
ance of the widow’s life-interest only— Earn Chunder Poddar v. Han Das Sen 
(I. L. B., 9 Cal., 463). 

Assent implied by attestation by the next heir of a conveyance by a widow 
has been held not to be conclusive in law as to the necessity — Madhub Chunder 
Howrah v. Gobind Chunder Banerjee (9 W. B., 350). The case of Mohunt 
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Kishen Oeer v. Busgeet Roy (14 W R., 379) has been disapproved of in Bam 
Chunder Poddar v. Han Das Sen (I. L. R , 9 Cal, 463). 

The ease of Oopeenath Mookerjee v. Rally Doss Mulhck (I. L. R., 10 Cal, 
225) shows that the Court was prepared to hold that such an alienation, if 
made without the consent of subsequent reversioners, would not be binding on 
the latter. 

The case of Sreemutty Jadomoney Dahee v. Saroda Prosono Mookerjee 
(l BouL, 120) shows that the principle of Hindu law on this point is that 
where the widow’s conveyance is executed with the consent of all the nearest 
heirs living at the time of the conveyance, and there are no other heirs of 
preferable or equal degree living at the decease of the wldo^\^ then the Hindu 
law considers the whole estate in possession, and the reversion has been 
sufficiently represented for the purposes of such conveyance, and the conveyance 
itself is valid. 

The case of Varjivan Banqji v Ghelp Gokaldas (I. L. R., 5 Bom., 563), 
where [11063 the widow alienated with the consent of her daughter (the near- 
est in succession after her) shows that such consent is not sufficient to give 
an indefeasible title to the alienee In that case the question as to who are 
such heirs as can consent to such an alienation w^as gone into, and the Privy 
Council case of Baj Lukhee Dahea v Gokool Chunder Chowdhry (13 Moo. I. 
A., 209, 228), was referred to as answering that question The case of Bam 
Anand Kunwat v. The Court of Waids (1. L. R., 6 Cal., 764) sliows who can 
sue in such cases as the present. 

The cases against me are BajbuUuh Sen v Oomesh Chunder Booz (T. L. 
R,. 5 Cal, 44) and Trilohun Chuckerhiitty v Cmesh Chunder Lahiri (7 C. L. 
R , 571). 

But the cases of Kortick Ktumokai v Dhunno Monee Goopto (W. R. 
1864, 268), Mohun LalJ Khan v. Ranee Siroomnnee (2 Sel Rep., 32), Sheikh 
MuUeeooUahy. Badhabntode Missur (8 D. A. of 1856, p. 596), Kalee Mohun Deb 
Roy v. Dhunimfoy Shaha (6 W. R , 51) are m my favour. 

hohoo Guru Das Ban e7 jee (with him Babo4) Gush Chvndei Chotvdhry) 
and Baboo Dirarknath Chuckef butty for the Respondents. 

The Daya Crama Sangraha, Chapter 1, s 2, p. 6, lays down that a widow 
may sell. See also the Dayabhaga, Chapter XI, s. 1, paras 61 and 63. The 
case of Doe. dem. Goluckmoney Dahee v. Diggumher Day (2 Boul, 193 j, shows 
that a Hindu widow’s estate is greater than a life estate. Doe dem Muddoosoo- 
dun Doss V. Mohendei Lall Khan (2 Boul, 40), shows what is the effect of a 
conveyance by a Hindu widow, with the approval of the remaindermen . in our 
case the reversionei wrote on the ekrar itself the words “ I give consent to the 
transfer entered into.” The note to p 27, chapter 3, s. 1, of the Vyavastha 
Darpana, p. 42, shows what the widow's position has been held to be. See 
also Morley’s Digest, vol 2, p. 198, also 2 Strange’s Hindu Law, 410. The 
cSiAe oi Beer Inder Narain Chotvdree v Suthhoma ^Dihbea (6 Sel. Rep., 36) 
[1107] shows that a widow can alienate with the consent of the next reversioner. 
The case of Ounga Per shad Kur v. Shumhhoonath Bnrmun (22 W. R., 393) 
shows what is the effect of relinquishment by* a Hindu widow TlTe case of 
Sta Dost V, Qur Sahai (I. L. R., 3 All , 362) refers incidentally to such a con- 
veyance as the present, and the cases of Baj^ Bulluh Sen v. Omesh Chunder Booz 
(I. L.R.. 5 Cal, 44) and Trihchun Chuckerhutty v. Oomesh Chunder Lahtri (7 
0. L. R„ 671) are strongly in rny favour , also Mohimt Kishen Geer v Busgeet Boy 
(14 W. B., 379). The case in I. L. R.. 6 All, 116, is a North-Western Province 
case, and the law there may not be the same as the law in Bengal , the same 
(observation applies to the case of Koer Goolab Singh v. Bao Kurun Singh (11 
Moo. I.A., 176). 
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Colebrooke first laid down the role that I contend for, and that view has 
been affirmed by Jadomoney Dabee v. Saroda Prosono Mookerjee (1 Bool., 120) 
and as this has been the rule for so long a period, the Courts could hardly alter 
it now. 

Garth, C.J. — The only difficulty, if there is any, which we have to deal with 
in this case, arises from the anomalous character of a Hindu widow’s interest. 
I have no doubt that Mr. Justice DWARKANATH MiTTER was perfectly right, 
[in the Full Bench case of Kery Kolitany v. Mooneeram Kohta (13 1) J in 

describing that interest as having been originally a mere trust for the benefit of 
her deceased husband. But it has been found so impossible in practice to carry 
out that idea, that this Court, as well as their Lordships of the Privy Council, 
have for many years past considered and treated her estate as an absolute one, 
subject only to certain conditions. 

In the case of Phool Chand Lall v. Eughoohuns Suhaye (9 W. R., 108) Sir 
Barnes Peacock describes it thus * “ It is not,” he says, “an absolute estate 
for all purposes , and it is not merely an estate for life, but she takes the estate 
of her husband for the benefit of her husband (which includes her maintenance 
and the performance of her religious duties) rather than for the benefit of those 
who may become the heirs of her husband upon her death.” 

[1108] As therefore the widow represents the whole inheritance, and her 
interest is not merely that of an estate for life, it is obviously incorrect to speak 
of her “ surrendering ” her estate (which is the expression often used) to the 
reversionary heirs of her husband. 

A surrender, strictly speaking, can only be made by one who has a parti- 
cular estate, (such as an estate for life), to the person who has the reversion, 
^ or remainder immediately expectant, on the determination of that estate. 

What is usually therefore called a “ surrender ” of a Hindu widow's estate 
is more properly a relinquishment of it in favour of her husband's heirs. If she 
died a natural death, those heirs would succeed ; or if she were to liecome a 
byragee, or otherwise die a civil death, the result would be the same. And as 1 
take it to be clear that when her husband died, she might, if she had so pleased, 
have disclaimed her estate, there would seem nothing wrong or objectionable 
in her relinquishing her estate at any time in favour of her husband's heir for 
the time being, after she had once accepted it. 

But there is no concealing the fact, that although such a relinquishment 
may be made by a widow in perfect good faith, and even under such circum- 
stances, as to be a meritorious self-sacrifice, it is nevertheless possible and, 
indeed, it not unfrequently happens, that a widow who is anxious to turn her 
husband's estate into money, may arrange with the next heir of her husbajid 
for the time being, to alienate the estate to some third person for their mutual 
benefit. 

They may both share in the profits of such a transaction ; and it sometimes 
happens, that in this way the estate is alienated from the husband's family, so 
that the person who would be the next male heir at the widow's death, is 
virtually deprived of his rights. 

But, if it is once Established, as a matter of law, that a widow may relin- 
quish her estate in favour of her husband's heir for the time being, it seems 
impossible to prevent any alienation, which the widow and the next heir may 

agree to make. And it seems equally impossible to deny, that for a long 
serjflp of years this Court has treated and considered such alienation as lawful. 
[IIM] See Shama Soondureev, Shurut Chunder DuttiS W. B., 600), (JagKSOH 


770 



HAKl NATH SARMA ROY &c. [1884] I.L.R. 10 CaL lllO 

and DwaBKANATH Mittbe, JJ.) Jlfb/ian Ki&hen Geer v. BusgeetRoy (14 W.R., 
379) (BayIjBY and MaRKBY, JJ.), Gunga Per shad Kury. Shumbhoonath Burmun 
(22 W. E., 393). [This last case was decided by Mr. Justice Eomesh Ohundeb 
MitTEB sitting alone, but was appealed under the Letters Patent and confirmed 
on appeal by Sir Richard Couch and Mr. Justice Ainsdie— Letters Patent 
Appeal 1990 of 1873.] 

Besides these reported cases, which represent a long current of authority 
in this Court, there are also several unreported cases to the same effect , and 
the doubt which has arisen in later days is not so much as to the correctness 
of these authorities, as upon the Question whether a conveyance by the widow, 
wtth the consent only of the next reversionary heir^ is equivalent to a relinquish- 
ment by the widow in favour of such an heir, or a conveyance by them both to 
some third person. 

To allow the widow to relinquish her estate to the next male heir of her 
husband, is one thing , but to allow her to sell the whole inheritance, without 
merely loith the consent of the next male heir, as to bar 
the rights of other heirs of her husband in the future, is another thing. 

I confess, if we were now considering this last question for the first time, 

I should have great doubt whether the mere consent of the next heir to an 
absolute transfer by the widow ought to give such effect to that transfer, as to 
make it valid as against the person who may be the heir of the husband at the 
time of the widow’s death. It would, of course, bind the person so consenting 
to it, and all persons claiming under him, but whether it ought to bind any 
other heirs of the husband is another matter. 

But it seems to me that there is such a long course of authority in this 
Court in favour of both propositions that we cannot, and ought not, at the 
present day, to decide the contrary [see Eajhullub Sen v. Oomesh^ 
Ghunder liooz (I, L. R., 5 Cal..44) Jackson and Tottenham, JJ., and Tnlochun 
Chuckerbutty v. Umesh Ghunder Lahirt (7 C. L R , 571), Prinsep and 
Maclean, J J;] . 

We must not forget, that upon the faith of these authorities [ 1110 ] many 
thousands of estates have been bought and sold m Bengal during the last 
twenty years ; and I think, that we should ho doing a grievous wrong to the 
purchasers of those estates, if Ave were to oveirule the law thus laid down by 
this Court for a great many years, and so disturb the titles which have been 
acquired upon the strength of that law. 

I think, therefore, that the question referred to us should be answered in 
the affirmative , and that the appeal should be dismissed with costs. I also 
think that the plaintiffs should pay the costs of this reference. 

Tottenham! J. — I concur m this conclusion, upon the ground, that a long 
course of decisions seems to me to sustain it, and that it would be unjust to 
throw a cloud now upon titles acquired by virtue of those decisions. 

Mittep, J.-I am also of opinion that the question referred to us should 
be answered in the affirmative. Whatever conflict there may be* upon the 
question whether a Hindu widow may sell the whole inheritance without any 
legal necessity, merely with the consent of the next male heir, there is no 
conflict in the decisions, since the case of Jadomone'd was decided in the 
late Supreme Court of Calcutta, upon the question whether the relinquishment 
by a Hindu widow of her estate to the next male heir of her husband is valid 
or not. Such relinquishment by the widow has been held for a long series of 
years to be valid. It would be unjust now to disturb a rule of law settled by 
a long course of decisions. But, if the widow is competent to lelmquish her 
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estate to the next male heir of her husband, it follows, as a logical oonsequenoe, 
that she can alienate it merely with his consent without any legal necessity. 
I entirely concur in the reasons given in the case of Mohunt Ktssen Geer v. 
Busgeet Boy (14 W. E., 399) to show that the]one proposition follows as a logical 
consequence of the other. 

Prinsep, J. — After hearing the arguments in this case, I am con- 
firmed in the correctness of the opinion expressed by a Division Bench, 
of which I was a member, in the case of Trilochun Chuckerbutty v. Umesh 
Chunder Lahiri (7 C. L E., 571). Their Lordships of the [1111] Privy 
Council in Bajliickhee Dabea v. Gokool Chunder Chowdhry [13 Moo. I. A., 209, 
(228)] state that “ they do not mean to impugn those authorities which lay 
down that a transaction of chis kind (a deed of gift) may become valid by the 
consent of the husband’s kindred, but the kindred in such case must generally 
be understood to be all those who are likely to be interested in disputing the 
transaction. At all events, there should be such a concurrence of the members 
of the family as suffice to raise a presumption that the transaction was a fair 
one, and one justified by the Hindu law.” 

I do not understand this to mean, that tlie consent of all the reversionary 
heirs must be obtained, but, that as laid down in the case of Jadomoney Dabee 
v. Saroda Prosono Mookerjee (1 Boul,, 120), the consent of all those of equal 
or superior degree is necessary. But since the decision of the case of 
Jadomoney it has been settled law in Bengal that a Hindu widow by relinquish- 
ing her rights in favour of the heir to her husband’s estate accelerates his 
inheritance, and that the efi'ect of a conveyance by her and such heir is to 
convey the absolute estate. 

In the case now before us the widow and the heir have, on the same day, 
executed separate conveyances m favour of the same person, and these must 
•^be regarded as a conveyance of the entire estate. 

I should, moreover, not be disposed to hold otherwise after a series of 
decisions of our Courts for about thirty years, unless the opinion of the Privy 
Council were expressed in clear and unmistakeable terms. 

Garth, C. J, {for Pigot, J.) — I am authorized by Mr. Justice PiGOT to 
say, that, although he considers that the principles upon which this decision is 
founded are open to great objection, he is content to waive those objections in 
consideration of the view taken by the rest of the Court (who have had more 
experience than himself on the Appellate Side), that to decide otherwise would 
have the effect of disturbing a great number of titles. 

Appeal dismissed. 


NOTES. 

[1. THIS CASE 18 NOT AN AUTHORITY FOR THE VALIDITY OF ALIENATIONS MADE 
WITH CONSENT OF REVERSIONERS, OF PART OF THE ESTATE— 

In the Pull Bench case of Debi Prasad v Golap Bhagat (1913) 40 Cal., T2i . 17 0. L. J. 
499 : 17 G. W. N., 701, an argument to this effect was based upon Mr. Baner joe’s description 
of this case in (1894) Gal., 354. The records of the case were examined, and it was stated, 
as a result thereof, by JENKINS, G.J., add by MOOKERJEE, J , that it was not so. “Mr. Justice 
BANEBJEE, who when at the Bar successfully argued the case of 10 Gal., 1102, on behalf of 
the respondent, stated in the case of 22 Cal., 354, that the principle of the Full Bench decision 
is applicable to transfers of part of the estate as of the whole, and this was subsequently 
accepted without question in 35 Gal., 939 . 12 G. W. N., 637 : 8 G. L. J., 260. An examination 
of the record, however, in the case of 10 Gal., 1102, does not confirm the view taken by 
Mr. Justice BANEBJEE ; on the other hand, so far as 1 can gather, the alienation in controversy 
covered the entire estate and was made with the consent of the entire body of immediate 
mvorsipners.” The two points which were considered by the Full Bench were in essence 
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these, namely, whether a transfer by the widow with the consent of the immediate 
reversioner could be treated as equivalent to a transfer by the widow to the reversioner 
followed by a transfer by the latter to the alienee, and, secondly, whether a transfer by the 
widow to the immediate reversioner stood on the same footing as a real relinquishment by 
her. Upon the first, it was ruled, in consonance with previous decisions, that the question 
was one of form rather than of substance, and upon the second, the transfer, though not 
deemed to be on the same footing as the relinquishment, was upheld on the ground of stare 
decisis per MOOKERJEE, J., in Debt Prasad's case 

II. ALIENATIONS BY A LIMITED OWNER WHEN BINDING ON THE ACTUAL 
REVERSIONER-- 

In Debt Prasad v, Oalap Bhaqat this subject was argued by Mr S. P. Sinha and 
Dr. Rash Behari Ghosh before a Full Bench of five Judges, and all the previous authorities 
were fully discussed In the words of Sir LiAWRENCE JENKINS, C J , in that case, “to 
uphold an alienation by a widow of her deceased husband’s estate, where she is his heir, it 
should be shown (1) that there was legal necessity, or, (2) that the alienee, after reasonable 
enquiry as to the necessity, acted honestly in the belief that it existed, or (3) that there 
was such consent of the next heirs, as would 'A presumption, either of the existence 
of the necessity or of reasonable enquiry and honest belief as to its existence, or (4) that there 
was a consent of the next heirs to an alienation capable of being supported by reference to 
the theory of the relinquishment of the widow’s entire interest and the consequent relin- 
quishment of the interest of the consenting heirs Whore any one of the first three positions 
IS established, the alienation may be of the whole or any part of the husband’s estate, but 
where the fourth alone is proved, then the alienation must be of the whole.” 

The case of (1907) 80 All.| 1 (Ba/ratuji'scase), as well as 10 Cal., 1102, and (1891) 19 Cal., 
886, have been regarded as authorit> for the fourth proposition [s^^also (1914) 27 M. L. J. 24 ; 
21 Mad., 128 ; 1902 P.R. 17 , 12 C.W.N 49 , 19 Bom , 809. at 820 ; 31 Mad., 3Q6, 14 Cal , 401, 
contra 25 Bom., 129J. The third is finallv laid down in Debt Prasad's case, 40 Cal., 721, 
(overruUiui 35 Cal , 939 , 14 C. W N 401 , 13 C W N 931 17 C W N , 1062 , 17 Cal., 896 ; 

8 0 C. 21 ; 9 O.C 104 , 6 C.W N 905), and is now supported by the Privy Council of BiQoy 
Qqpal V. Gnndta Nath (1914) 11 C W,N 678, where the view is accepted of consent being 
presumptive evidence of necessity In (1894) 22 Cal , 354, it was held that the widow cannot 
enlarge her estate by devices of alienation with the consent of reversioners, however effective 
they may be as regards others , see also 31 Mad. 366 18 M L. J 309.] 


[1112] APPELLATE CIVIL. 

The July, 188J. 

Present • 

Sir Richard Garth, Kt., Chief Justice, and 
Mr. Justice Beverley. 

Mullick Abdool Guffoor and another ' Plaintiffs 

versus 

Muleka and others Defendants. ' 

Mahomedan law —Gift of zamnidaries let out on lease, a^d ynalikana rights — 
Mooshaa as applied to gifts of unpartitioned and undivided lands. 

The rule of Mahomedan law that no gift can be valid unless the subject of it is in the 
possession of the donor at the time when the gift is made has relation, so far as it relates to 

♦ Appeal from Original Decree No, 230 of 1882, against the decree of H. Beveridge, Esq., 
Judge of Patna, dated 20th January 1882. 
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land, to oases where the donor professes to give away the possessory interest in the land itself, 
and not merely a reversionary right in it. 

What is usually called possession in this country is not only actual or khas possession, 
but includes the receipt of the rents and profits. « 

There is nothing in Mahomedan law to make the gift of a aamindari, a part or the whole 
of which 18 let out on lease to tenants, invalid. Nor is there any principle by whioh to 
distinguish malikana rights from the right to receive rents or dividends upon Gkivernnlent 
securities, and gifts of such a nature may be legally conferred under the Mahomedan law. 

The doctrines of Mahomedan law which lay down that a gift of an undivided share in 
property is invalid, because of mooshaa or confusion on the part of the donor ; and that a gift 
of property to two donees without first separating or dividing their shares is bad, because of 
tnooshaa on the part of the donees apply only to those subjects of gift which are capable of 
partition 

The plaintiffs, the two minor sons of Latiff Hossain, by their mother as their 
next friend, brought this suit in forma pauperis to recover possession of certain 
properties from which they had been dispossessed. 

The following genealogical table will show the position of the different 
parties to the suit so far as is necessary for the purposes of this report ; — 

MULLICK RAHAM Alii. 


Pir Ah 

l_ 

I I I 

All Foda Hosbain Pearun Kanis Fatima 


Latiff Hosbain Irshad Hossain 
m Barsatun m. Wajibun (deft. No 2) 


1 I 

Abdool GaSoor Mahhoob Hoshain Gessu 

(plfi ) (plfT.) (doft. No. 3) 

Clii8] The plaintiffs stated that Ibrahim Ah died in 1858, leaving him 
surviving Mahomed Ismail, his son, and two wives ; and that although, accord- 
ing to Mahomedan law, the son was entitled to a 14 -anna share in Ibrahim’s 
estate, and the two wives to a 1-anna share each, yet, under an arrangement to 
which Mahomed Ismail had consented, Babbun, who was a mcca wife, took 
as her share mouzah Mora and a mocurrari of mouzah Morari, and the rest 
of Ibrahim’s estate fell to the share of Kaniz Fatima, over which she had a 
lien for her unpaid dower to the amount of Rs. 40,000. 

They further stated •that Mahomed Ismail died in 1862, leaving as his 
heirs his mother, Kaniz Fatima, his widow, Muleka, and his father’s cousin, 
Bajab Ali»; and that at this tiipp Ibrahim’s estate still remained in the posses- 
sion of Kaniz Fatima ; that Mussamut Pearun, a cousin of Ibrahim Ali and 
sister of Kaniz Fatima, died in 1876, leaving a son, Irshad Hossain ; and that 
Kaniz Fatima died i» 1876, leaving as her heirs the plaintiffs, the grandsons 
of her brother Feda Hossain, and they submitted that on her death the 
whole of her estate vested in them. 

They contended that an allegation made by Mahomed Ismail, 
defendant No. 1, in certain prior legal proceedings, to the effect that Kaniz 
Fatima had es^ecuted an ikrarnamah, dated the 18ih July 1873, declaring th^ 
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Ibrahim All — 

m. (1) Kaniz Fatima, (2) Babbun. Rajab 
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I 
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m. Muleka (doft. No 1) 



MULEKA &C. [1884] 


LL.R. local. 1114 


the share in Ibrahim's estate was a 12>anna shave, the remaining 4>anna 
share belonging to Muleka was untrue; and asserted that Irshad Hossain had 
fabricated a deed of gift, dated the 26th October 1876, purporting to be 
executed by Kaniz Fatima, and to "assign in gift all her property to her daugh- 
ter-in-law, Muleka (defendant No 1), and to Irshad Hossain, the ancestor of 
defendants 2 and 3 ; they denied the signature of Kaniz Fatima, and contended 
that even if it had been executed by her, the gift was invalid, inasmuch as it 
purported to be a gift of a joint undivided property under which the donees 
had never taken possession 

The property, the subject of the gift, consisted of several zamindaries 
and shares in zamindaries let out to tenants , certain lakheraj properties leased 
out to tenants , certain malikana rights , and a considerable quantity of house 
property and garden lands. Witli regard to mouzah Morari, the mocurran 
of which has been granted by Ibrahim Ali to Mussamut Babbun for her life, 
they asserted [UU] that, on her death, the mouzah reverted to Ibrahim Ali, 
and that, therefore, a 4-anna share therein passed to Kaniz Fatima, and a 12- 
anna share to them (the plaintiffs), and that on the death" of Kaniz Fatima 
they became entitled to the entire 16 annas, and that the defendant No 1 and 
Irshad Hossain had never been in possession of this mouzah, it having been 
rented to defendant No. 6 under a d ur-niocAirrart by defendants 4 and 6, the 
“heirs of Mussamut Babbun. 

They, therefore, brought this suit (stating that the defendants had dis- 
possessed them on the Ist Magh 1286, F S., from certain of these properties, 
and had obstructed the collection ot rents from others of them on the 6th 
Falgoon 1286, F. S.) to have it declared that they were entitled to the estates 
in which Mussamut Babbun had a life-interest , and for possession jof the estates 
belonging to Kaniz Fatima as her heir-at-law, and for the cancelment of the 
deed of gift, dated 26th October 1876. 

The defendants contended that mouzah Morari had been granted to 
Mussamut Babbun from generation to generation under a deed, dated the 
30th August 1860 , that the thrmnamahoi the 18th July 1873, and the deed of 
gift of the 25th October 1875, were both valid , and they asserted that they had 
been put in possession under the latter, and that the plaintiff's’ suit as regards 
any disturbance of these documents was barred by limitation. 

The Subordinate Judge found (l) that the plaintiffs were the grandsons 
of Kaniz Fatima ; (2) that the tkrarnamah and htbanamah were both executed 
by Kaniz Fatima ; (3) that the defendants had been in possession under the hiba 
during the lifetime of Kaniz Fatima , (4) that the mocurran granted to Mussa- 
mut Babbun was not limited to her life only , (6) that the suit was not barred as 
regarded the htba^ although it was so barred as concerned the ikrarnamah of 
1873 ; (6) that the estate given by the htba was an undivided estate, of which the 
collections were separate, and that gifts of defined shares were not liable to 
the objection of mooskaa , (7) that the htba defined«the share to be given to 
each donee, and that there being no precedent exactly in point, and the 
Mahomedan doctors having disagreed as to whether a gift to two persons was 
invalid, the rule to be applied must be that of equity and good conscience (the 
oaee not being necessarily governed by [1115] Mahomedan law, inasmuch as 
8. 24 of Aot VI of 1871 did not apply to gifts) and that, according to that rule, 
there was nothing inequitable in the gift by Kaniz Fatima to her sister’s son, 
and her son's widow ; he therefore dismissed the suit. 

Plaintiffs appealed to the High Court, ^ 

Mr. Twidale, Moulvi Mahomed Yttsirf and Babu Sahgram Singh for the 
Appellants. 
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Mr. Twtdale, — ^The gift under the hiba is mooshaa, as being a gift of 
undivided property, the Privy Council case of Mussamat Ameeroomssa Khatoon 

V. Mussamat Abedoontssa Khatoon (23 W. B., 208) is distinguishable, as the 
estate there was separate, and had separate collections and separate numbers. 
I admit that our rents are also separately collected, but the donees take the 
whole of the property. In vol. Ill, Hamilton's Hedaya, pp. 293, 294, 295, Shafei 
is quoted as laying down that a gift of an undivided property is invalid. 
Bailhe in p. 520, 2nd ed., says that a gift of that which does not admit of 
partition is invalid, even if possession is taken. In Macnaghten s Mahomedan 
Latv, chap, v, s. 6, it is said that " a gift of property which is undivided and 
mixed with other property is void.” 

[Garth, C. J. — That evidently refers to the donor retaining a portion in 
his own hands.] 

The precedent cited at p. 199, Macnaghten, “ of a Musalman dying leaving 
three wives,” is an example of our case. Also see case 8 on p. 203, and the 
case on p. 214, question 4. 

A gift of an undivided share is invalid — see Mussamat Banoo Beebee v. 
Fukhernodeen Hossein [2 Select Bep.. 180 (183)] . 1 distinguish the Privy 

Council case in 23 W. R., because there they go upon the definition of the 
word ** estate” under the Bengal Act and Regulations, and here we have no 
question of a revenue>paying estate. 

The case of Neermullee Bebte Chotodhrain v. Assudonissa Bebee (6 Select 
Bep., 286) decides that a gift without seizin is invalid, the villages being 
divided. [Garth, C. J. — It does not appear that possession was taken.] 
Possession was ordered to be given, see p. 289. 

As to a gift to two persons, see Hedaya, vol. Ill, bk. XXX, p. 298, 
Bailhe s Mahomedan Law, 2nd ed., pp. 524-525. The donor [11163 in our 
case gave 8 annas to one person and 4 annas to the other This is invalid. 
See Hedaya, vol. 3, bk. XXX, ch. I, p. 295. 

The case of Mtrza Kasimali v. Mirza Muhammad liosen (5 Select Rep., 
213) shows that between the Sums and Sheahs there is a difference as to this 
point. We are Sums, and they say such a gift is invalid. 

The case of Azeemoodin v. Fatima Beebee (1 Select Rep., 24) shows that 
a gift of a portion without division is invalid. [Beverlev, J. — That is a gift 
to only one person.] In BatUte, 2nd ed., pp. 516, 529, it is laid down that if 
a man gives property with crops upon it, and gives the land without the crops 
or crops without the land, it is invalid , the gift is of such a nature in our case. 

Moulvi Mohamed Yusuf on the same side 

The title which the plaintiff seeks to enforce is that of an heir, and the 
defendants resist his title by setting up a title derived from the ancestor 
without any consideration. The Mahomedan law is opposed to an owner 
defeating the law of inheritance — Ranee Khujooroomssa v. Enayut Hossetn 
(L. R., 3 I. A., 291), Ahedoomssa Khatoon v. Ameeroomssa Khatoon (9 

W. R., 266). Where an owner parts with his property without conside- 
ration the'law steps in , he can Only will away i of his estate, and where the 
heirs are poor it is not right for him to make a will at all. This also 
applies to gifts. Bee Enya, vol. III. p. 21. In our case the appellants 
are so poor that they* sue in forma paupens, and defendant has by means 
of a gift done what she could not do by will. A gift is tumleek (the con- 
ferring of the right of ownership) over mal (property) without any exchange 
or consideration^ and in order to be valid it must be perfected by possession, 
Under Mahomedan law there is only one way of enjoying possession, and 
that is by being actually in possession, /.e., in khas possession, and therefore 
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if your lassoes aw in possession you cannot be said to be in possession. You 
are said to be in possession if at any time that you are inclined to enter into 
your property no person could prevent you. Possession by a trustee or agent 
is possession of the owner, but possession by a usurper is not so, but as under 
the Mahomedan law there is no such thing as limitation, there is not 
therefore any necessity for a distinction between adverse possession and 
[1117] possession that is not so. MacnaghteJi, Mah, Law, ch. XII, para. I. 

As regards such of the gift, in the present case, as was of property let out 
on lease, I say that in the case of a lease, an owner is not in possession under 
the Mahomedan law, though he is rightfully entitled to it. I also say that mal 
or ayu does not include incorporeal property, and it only means property of 
which the owmer is in posses'sion, and mere riglits cannot be said to be Mal. 
See Bailie’s Mah. Law of Sale, introductory p xli, pp 50 and 51 notes, what- 
ever could be the subject matter of a sale can be the subject matter of gift. 
The sale of fish not yet caught is null (see Hedaya, vol 2, p. 432), so is grass 
growing on a common (435) Mere rights are not property. Hedaya, vol. 2, 
pp. 440, 441, shows that a right of way cannot be the subject of sale or gift, 
because it is not property In this case some of the lands which are given are 
tenanted lands, and as such they cannot be the subject of gift, as the owner is 
not in possession, and he cannot put the donee into possession. See Bathe’s 
Digest, 2nd Ed , 538 , Hedaya, Bk. XXX, p 291 , Macnaghten’ h Mah. Law, p. 
240, and p 202 (note) case VI, p 205. The case oi Mohmiulin v Manchershah 
(I, L. E., 6 Bom , 650) shows that a person cannot make a gift of property in 
the hands of a mortgagee. See also Ntzamuddm v Zaheeda (6 N. W. P., 340) , 
Syad Kasuvi V, Shaista Bihee {7 N W P.,314). 

I Garth, C J, — The donor can give the right to receive the rents, and 
that is all that purports to be conveyed in this case J 

The rents are not ear marked, liow can thev be the subject of gift. A 
person can’t even make a gift of lease-hold property. There are original* 
Arabic authorities in support of inv contention, luz , Da ml Mokhtar Book m 
Gift, 635 , Tiihtairee, vol III, Book on Gift, 398, explains the last text, and 
clearly states that a gift of property in the hands of lessee, is bad , Futawa 
Alumgiri, vol. IV, Book at Gift, chap VI, 546; Bailie's Digest, 529 ,Hamawt 
Book on Giftf 4:^3; Futawa Emjiaici, vol. II, Book on Gift, 2^2 \ and the 
marginal note to Futawa Engrawi, vol II, 259, and Aynee, a commentary on the 
Kanzood Daquaiq Book mi Gift, 283 

As to the properties held by tenants on the Bhooli tenure, the “ hiba ” is 
invalid on two grounds (1 ) because the owmer had a [lliB] share in the crop 
which the deed does not purport to give, and which therefore is not given; and 
(2) because on account of the rvots’ share of the crops the rights of third 
parties were concerned in the subject of gift As to the first ground see 
Bailie’s Digest, 528 ; and as to the second ground see Babe’s Digest, 529 ; as 
to the invalidity of a gift of a thing occupied with the property of the donor, 
see Inayah, vol. IV, Book on Gift, 23 , Kifoyah, vol III, Book on Gijt, 677 ; 
Tuhtawee, vol. Ill Book on Gift, 397 , i\tawa Kazee Khan, vol. IV, chaptet^ on 
Gif t of Mooshaa, 175 ; Futaiva Alumgiri, vo^ IV, Book on Gift, ^1, and Pt, 
II, p. 529 ; Futawa Qinya, Book on Gift, 215 . Futawa Engrawi, Book on Gift, 
vol. 11,271 ; Futaiva Fusool Emadee, vol II, 757, Futawa Engrawi, Book mi 
Gift, 263. 

As to the property included in the gift, which consists of an undivided 
share in certain villages, such a gift is invalid on the ground of Mooshaa, 
see Bathe’s Digest, 2nd Ed., 523 chap II , Dorrul Mokhtar, Book on Gift, 633, 
Buddut Mokhtar, vol. IV, Book on Gift, 785 , Shareh Vekaya Book on Gift, 293 , 
Futawa Kazee Khan, vol. IV, on Gif t of Mooshaa, 172, 174 , Futawa Hemaday a 
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Book on Gift, 705. The reason tor such a gift being invalid is, that the owner 
is not able to give possession of undivided shares to the donees., 

As to the properties in which the donor had only a lessee's rights, such 
an interest, that of a ticoadar, is not mal, the subject of the gift was not 
in existence, and therefore could not be given away. (See Tahtawi, vol. III) 
p. 4). 

As to the gift of the mahkana rights, the maUkana was not in exis* 
tence at the time of the gift, it is on that ground invalid. It is not a debt due 
to the donor which is specially validated owing to necessity, see Bathers Digest, 
chap. Ill, 532 , the capacity to produce it is existent, but not the thing itself. 
There is no analogy between the gift of a debt and the gift of mahkana. 
See as to the gift of debts, Ruddol Mokhtar, vol. IV, Bk. on Gift, Miscella- 
neous, 795 ; Futawa Hemadya, Bk. on Gift, 714 ; Futawa Enqrawi, vol. 11, Bk. 
on Gift, 258 ; Futawa Enqrawi, vol. II, Book on Gift, p. 263. 

As regards the gift of cultivated lands, the gift is bad, as in giving two 
bighas out of 20 bighas, the donor has specified these two [11191 bighas by 
giving only the boundaries of the 20 bighas, and the subject of the gift is 
therefore indeterminate and undefined. 

The whole gift is also bad as being made in favour of two person®. The 
confusion " in such a gift is on the part of the donee , as to this, Aboo 
Haneefa holds it invalid, and the Futawa is according to this view, Ruddool 
Moktar, vol. IV, p. 780-781 . Doorull Moktar, p. 8 . and Tahtaiin, vol. Ill, p. 
176 : whilst Mahommed says it is valid. When the donor has a share ; and 
gives it to two persons there is confusion on both sides ; as to this there is no 
difference of opinion. See Bailie's Digest, 524 and n. 525 ; Hedaya, vol. Ill, 
Bk. on Gift, 298 ; Aiynee, vol. IV, Bk. on Gift, 599 ; Inayah, vol. IV, p. 30 ; 
Natayejolafar, vol III, Bk. on Gift, 672 , Shareh Vekaya, Bk. on Gift, 
^ 292-293 

Can then such a gift as the present be rendered valid by possession ? I 
sav no, because the gift is “ confused " on both sides. See Baihe's DiqeM, 
523-524. 

Mr, Evans, Mr Amir Ah and Mr. C. Gregory for the Respondents. 

Mr. Evans. — This is the first time such objections have been taken to a 
gift or sale of property in the hands of ryots. As to the practice of hibha, it 
is prevalent amongst Mahomedans in order to avoid the Mahomedan law of 
inheritance. It is pointed out in 11 Moo. 1. A., 517, that although Mahomedan 
law is strict with regard to the law as to wills, it is not improper to make a 
hthba. [Moulvie Mohamed Yusuf — That is a Sheah case, ] The Sheah law 
makes no difference as regards seisin ; at all events, any difference that there 
may be, was not brought to the notice of the Privy Council. As to gifts of 
tenanted lands being valid, see Jaffer Khan v. Hubshee Beebee (l Sel. Bep„ 
12} ; there the land was in possession of ryots, and the question whether thi 
attornment by ryots to the husband was sufficient, and it was held it was ; 
also Nunda Singh v. Meer Jafier Shah (l Sel, Rep,, 5) a case as to the validity 
of the gift of a village. Also Casim AH v. Fuzund Ah (l Sel. Bep., 113) 
where ther^ was a gift of an un^vided share to two people jointly of certain 
tenanted lands, and it was held a good gift. And the [1120] question of 
mooshaa was not even raised in the case. See also the case of Anundchtmd 
Bai V. Kishen Mohun Bunjola [1 Sel. Bep,, 115. (note)]. 

The case of Mussamat Mahtab Khatoon v. Mussamat Munajat Khatoon 
(S. P, A. of 1SS6, p. 750), was a gift of large fsamindaries, the land must have 
been tenanted. 

In Amina Btbi v. Khatija Bibi (1 Bom, H. 0,, 167), there were rented 
houses given ; and it was there also considered that seisin by oolleotion of 
rents was good seisin. 
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Afi regards the texts cited by the other side, I do not consider that they 
refer to the transferability of rights, of incorporeal rights , but if they do, then 
such views are now obsolete. Bailee in his Introduction to the Ed. of 1865, 
p. 23, points out that the law of sale has become obsolete as to cetlfain texts. 

The objections raised by the other side were not raised in the cases of 
Ameeroontssa Khatoon v. Abedooninha Khatoon (1j. R„ 2 I A., 87) , Muhammad 
Fatzahmad Khan v. Ghulam ihmed Khan (I. L. R., 3 All , 490) ; or Hajt 
Mahomed Faiz Ahmed Khan v. Hast Gotam Ahmed Khan (L. R., 8 I. A., 25). 

In Abedoonessa's case the Privy Council expressly say that defined collec- 
tion of rents may bo the subject of gift ; and the Allahabad case shows that 
there cannot be mooshaa where there has been a gift of defined shares in 
zamindaries with separate and defined rents. Undivided property may be 
given to two persons, see Bailee, p 33, Introd. Ed. 1865 , and the case in Sel. 
Bep., 115 (note) I Bailee, p. 524, also shows that possession prevents the gift 
being void. 

Mr. Amir Ah on the same side As regards difterence of opinion between 
Haniffa and his two disciples in some of the texts quoted, the rule to be 
followedf is : Where there is a difference m the opinion of Haniffa and the two 
disciples, Haniffa’s opinion is to prevail in devotional matters, and that of the 
disciples in worldly matters Where the opinion of the disciples differ there 
the opinion which agrees with Haniffa is to be adopted. Where Hanitta’s 
opinion differs from his two disciples, then if the difference relate to matters 
of justice in a worldly Court of [1121] justice, the opinion of the two disciples 
will be adopted, and in other matters the opinion of the two disciples [Haniffa?] 
is to be adopted. See Fatawa-i-Kazi Khan, 1, V A judge may, when both 
disciples dissent from Haniff a, decide as he thinks most just. See Sir William 
Jones' work, vol. Ill, 510, and Morley's Digest, vol. I, p. CCLXII, Introd. 

The case of Shahazadee Hazara Begum v. Khaja Hossein Ah Khan 
(12 W. R., 498) shows that a tvaqf was made ot a right of redemption, which 
is not a tangible thing , and as to gifts of chases in action, see Bailee, 531 , 
Hedaya, 698. As to a gift of shares in properties, see Kasim Husain v. 
Sharifumssa (I. L, R., b All , 285). As to delivery of possession Banec 
Khiijooroomssa v. Boushun Jehan (L. R., 3 I. A , 307) , as to the seisin of 
Mahomedan law see Amina Bibi v Khatisa Bihi [I Bom. H. C., 157 (161) J 

Where a man makes a gift of a moiety of his houses to two persons, and 
delivers the same to both simultaneously, it is a valid gift , but if the delivery to 
one is before the other it would not be good, although Haniffa says it is not 
valid in either case, Fatawa-i-Kazi Khan, 282. A gift of a house to two 
persons is not valid according to Abu Haniffa, but the two disciples say it is 
vidid. See Fatatoa-i-Kazi Khan. The Sheahs do not allow the invalidation 
of a gift by Mooshaa, see Shami p. 511, where it is laid down . “ If the donor 
or his deputy makes a division, or if the donor authorises the donee to make 
the division with his partner, this makes the gift complete 

Jadjment was delivered by — • • 

Garth, C. J,, (who after stating the facts, of the case, continued). The 
main question in the case is the validity of this deed of gift There is no doubt 
that but for this deed the plaintiff's would be the heirs bf Kaniz Fatima, at 
least to the main portion of the property. But they deny the validity of the 
deed on several grounds . 

(IsO That Kaniz Fatima never executed it , {2nd) that if she did she was 
not of sound mind when she did so ; and (3rd) that the deed is invalid by the 
rules of Mahomedan law. 
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, ttlSO] The Judge in the Court below has found entirely in favour of the 
defendants. He oonsiders» that the execution both of the ihrarnama, and of 
the deed of gift has been clearly proved, and that there is no legal objeotioii to 
the validltyobf the deed of gift. He also finds, that the mocnrrari to Babbun 
was a permanent lease, and he has dismissed the plaintiif’s suit with costs. 

In this Court, the mam contention has been with reference to the 
validity of the deed of gift, and we may say at once, that we have not the least 
doubt as regards the execution of this deed, or as to Kaniz Fatima being 
perfectly well aware of what she was doing when she executed it. 

We think this appears very clearly from the plaintiff’s own evidence. 

It is no doubt very natural for the plaintiffs, who are not in good circum- 
stances, to struggle hard against an alienation of so large an inheritance, but 
on the other hand, we cannot fail to see that the probabilities are greatly in 
favour of the gift, because it was only likely that Kaniz Fatima, who had lived 
with Muleka (her daughter-in-law), and Irshad Hossein on terms of affection 
and intimacy for many years, should do all she could to secure to them her 
wealth, instead of allowing it to descend to distant relations, of whom she 
knew little or nothing. 

The question therefore in this Court, so far as this deed is concerned, has 
been, whether having regard to the subject-matter of the gift, and the fact of 
there having been no actual partition made of it at the time when the deed was 
executed, as between the two donees, the transaction is valid in law as against 
the plaintiff's. 

This question has been argued before us at some length, and we are much 
indebted to the learned counsel on botli sides for the jiains which they have 
taken to refer us to all the authorities upon the subject. But having heard 
the matter fully argued, we are satisfied that the gift is valid, and that the 
conclusion at which the lower Court arrived is just. 

The property which is the subject of the gift consists of several zamindaries, 
and shares in zamindaries, let out to tenants and ryots, as such estates 
usually are ; a good many laklieraj properties [ 1123 ] also let out to tenants , 
several malikana rights of some value, and a variety of house proiierty in 
Patna, and elsewhere, consisting of houses, sheds, roads, gardens, etc. 

There is no satisfactory evidence as to how this latter property was 
occupied or utilized at the time when the gift was made. 

The arguments on the part of the plaintiffs resolve themselves into three 
main points : 

(Isf) That by Mahomedan law a gift cannot be made of lands which 
are not in the possession of the donor, nor of incorporeal properties, such as 
rents, malikana rights, and the like , {%ui) that an undivided share of a house 
or a zamindari cannot be made the subject of a gift; and (3rd) that a gift to 
two persons without previous division and separation is invalid. 

In dealing with these points we must not forget that the Mahomedan 
law, to which our attention has been directed in works of very ancient 
authority, was promulgated many centuries ago in Bagdad, and other Maho- 
medan countries, under a very different state of laws and society from that 
which now prevails iff India ; and that although we do our best here in suits 
between Mabomedans to follow the rules of Mahomedan law, it is often diffi- 
cult t6 discover what those rules really were, and still more difficult to recon- 
oile the differences which so constantly arose between the great expounders 
of the Mahomadati law ordinarily current in India, namely, Abu Haniffa and 
his twa disciples. 
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We must endeavour, so far as we can, fco ascertain the true principles 
upon which that law was founded, and to administer it with a due regard to 
the rules of equity, and good conscience, as well as to the laws, and the state 
of society and circumstances which now prevail in this country. # 

Having premised thus far, we think that the first of the above points, 
although it has occupied some time in argument, may be very readily disposed 
of. In fact, it appears to us to have been already settled. 

We have been referred to several authorities, and, amongst others, to 
Dorrul Mokhtary Book on Gifty p, 635, which la>8 down that no gift can be 
valid unless the subject of it is in the possession of the donor at the time when 
the gift is made. Thus when land is in the possession of a usurper {or wrong- 
doer) ^ or of a lessee [1124] or mortgagee, it cannot he given away , because in 
these cases the donor has not possession of the thing which he purports to give. 

But we think that this rule, which is undoubtedly laid down in several 
works of more or less authority, must, so far as it relates to land, have relation 
to cases where the donor professes to give awav the posnessoiy interest in the 
land itself, and not merely a reversionary right in it. Of course, an actual 
seisin or possession cannot be transferred, except by him who has it for the 
time being. 

It is possible, too, that these texts may be explained by what we are 
informed was the law m Bagdad in early times with reference to land let on 
lease , we are told that an ijara lease, which m this country means generally 
a farming lease of ryoti holdings, meant, according to the law of Bagdad, a 
lease of the land itself or its usufruct , and that the owner of land having made 
such a lease, could not by law transfer his i eversionary interest, so as to give 
the transferee a right to receive the rent tiom the ijaradar. (See Futawa 
Alumgiriy vol. Ill, Book on Gifts, p. 521.) 

Whether this is the real meaning of the authorities may be doubtful , but# 
it is certain, that such a state oi the law in this countiy would render the 
transfer by gift of a zamindari and othei landlord’s interest simply impossible : 
lands here are almost alwavs let out on leases of some kind, and there are 
often four or five difierent gi ades of tenants betw een the zammdar and the 
occupying ryot. What is usually culled possession in this country, is not actual 
or khas possession, but the receipt of the lents and profits , and it lands let on 
lease could not be made the subject of a gift, many thousands of gifts, which 
have been made over and over again of zamindari propeities would be invali- 
dated. If we were disposed to agree with this novel view of Mahomedan law, 
(which we are not), we think we should be doing a great wrong to the 
Mahomedan communit>, by jilacing them under disabilities with regard to the 
transfer of property, which they have never hitherto experienced in this 
country. Such a view of the law is quite inconsistent wdth several cases 
decided by the Suddur Dewan\ Adawlut (undei the advice of the Kazis), and 
also by this [1125] Court (see 1 Select Keports, 5, 12, and 115 note; 1 
Bombay High Court Reports, 157, 16 W. R., 88, Arid 12 W. R., 498) , and it is 
directly opposed to the case of Amirdnnessa Abcdomiissa {2^^ W. R., 208) 
decided by their Lordships of the Privy Council. • 

In that case a gift of large zamindaries was held to be valid, although it 
is clear that they consisted, as such estates generally do, of tenures and interests 
of all kinds ; no objection was then taken to the gift up5n the ground that has 
been urged before us here, and indeed, so tar as it appears, that point has now 
been taken for the first time. 

Similarly, as regards the malikana rights, we are not aware of any reason, 
why rights of this description should not be made the subject of a gift, in the 
way as rents or orther incorporeal property of that nature. We have 
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already decided that reversionary interests, carrying with them the right to 
receive rents, may be thus transferred ; and it is clear that debts and Govern* 
ment notes and other chases in action, which give the parties entitled to them 
the right to receive money from the Government or third persons, may be 
made the subject of a gift 

A mahkana right, is the right to receive from the Government a 
sum of money, which represents the maltk's share of the profits of a revenue- 
paying estate, when, from his declining to pay the revenue assessed by the 
Government, or from any other cause, his estate is taken into the khas posses- 
sion of Government, or transferred to some other person, who is willing to pay 
the rate assessed. There is nothing in principle, so far as we can see, to 
distinguish a malikafm right from a right to receive rents, gr the dividends 
payable upon Government paper. 

The second and third points contended for by the plaintiffs, have reference 
to the doctrine of mooshaa under the Mahomedan law. It is urged : (l) that a 
gift of an undivided share in any property is invalid because of mooshaa, or 
confusion, on the part of the donor ; and (2) that a gift of p^perty to two 
donees without first separating and dividing their shares is bad, because of 
confusion on the part of the donees 

[1126] But it must be home in mind that this rule applies only to those 
subjects of gift, which are capable of partition. See the Hedaya, vol. III, 
Book on Oift, p. 293, where the rule laid down is to the effect that- -“ a gift is 
not valid of tohat admits of division unless separated and divided.” See also 
Bailee's Mahomedan Law, 2nd Ed., p. 520. Futawa Alumqiri, Book on Gift, 
p. 521 ; Mojcnaghteii s Mahomedan Law, p. 201. 

The rule, therefore, applies only to gifts of such property as is capable of 
division ; whereas reversionary interests, or mahkana, or other chosesin action, 
•are not capable of division 

It is said that one main reason for this rule, which applies only to gifts, and 
not to sales, is to protect a man's heirs against gifts made in defeasance of 
their rights. We were referred to certain texts which apparently favoured that 
view, and it is also probable that another reason for the rule was to protect 
creditors against fraudulent gifts made by debtors, it being a well-knowm test 
of the bona fides of a gift, whether possession of the thing given has passed to 
the donee. 

It has been urged upon us very strongly, that according to this rule of 
mooshaa, the gift, w^hich was made to the defendants in this case, is wholly 
void, because, the gift being of lands, no partition of such lands was made ; and 
even supupsing the gift to be valid, as regards the zammdari properties which 
were let out on lease, it would still be invalid as regards the house property, 
gardens, sheds, etc., which aio not shown to have been let out on lease, and 
which were capable therefore of actual partition. 

We think, however, that this objection is not well founded, as regards any 
part of the property in question. 

As regards the zamindaries, the estate of the donor, as we have seen, was 
an interest«in revision, and the property which was transferred by the gift of 
these zamindaries was merely that sort of estate which entitled the donees to 
receive the rents and profits. We find from the evidence of the defendants, 
(which was so clear* upon this point that the Judge in the Court below 
desired to hear no more than that of the first two witnesses), that during 
Kani^ Fatima's lifetime she and Muleka were in separate coU6C-[1127]tion of 
the rmts, and that immediatdy upon the gift being made, the possession was 
trafialfflMd, in the only way in which it could be transferred, to the two donees. 

TSe Mussomat dismissed all her servants, au,^ from that time the 
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tehsildOtTB were employed and paid by the donees, and collected the rents for 
them. An equal division was made between them of the rents collected ; and, 
as regards part of the property, it appears that, from the year 1281. the collec- 
tions were made separately. 

It is said, however, that as regards the house property no division of it 
has been proved, and that, for aught that appears, that property might have been 
in the khas possession of the Mussumat , hut no point was made of this in 
the Court below. No issue was framed for the purpose of raising it, nor was 
there any evidence given on the part of the plaintiff, nor any cross-examina- 
tion of the defendant's witnesses with reference to that point , no distinction 
appears to have been made (either in the Court below, or even in the grounds 
of appeal to tWs Court), between the different kinds of property , and the 
strong probabili% is, that the house property which belonged to the Mussumat 
was let out in lease in the same way as her other properties. 

We think;, therefore, that we ought not to allow an objection of this kind 
to prevail, or even to be raised, at this stage of the case founded merely upon 
a conjectural distinction between these two classes of property , and even if we 
thought otherwise, we certainly should not give effect to such an objection 
without sending the case back to the Court below, to have the true state of 
things ascertained. 

Upon the whole, therefore, as regards the deed of gift, we are of opinion 
that it effectually transferred to tlie donees the properties which were detailed 
in the schedule to that deed. 

It now only remains to deal with mouzah Morari which, as we have seen, 
was granted under a mocurrari lease to Mussumat Babbun by Nazir Ibrahim Ali. 

The plaintiffs admit in their plaint that Mussumat Babbun executed a 
rfwr-mocwrran lease of this mouzah, on the 22nd of [1128] September 1873, 
to the defendant No 6, Moulvie Fuzul Ho^sein, and that, in that dur- 
mocurran, she stated the lease to be a perpetual and heritable one ; whereas, 
the plaintiff’s case is that it was only for her life, and that as upon her death, 
on the 25th of October 1875, the mouzah reverted to Ibrahim Ali's heirs, the 
plaintiffs are entitled, as two of his heirs, to a share in that mouzah. 

On the other hand, the defendant No, 6, alleges that the mocurrari granted 
to Babbun was a jiermanent and heritable one , and he has filed and pro- 
duced the mocurrari lease itself, which be says was given to him by Babbun 
at the time when he obtained his dur-mocuirari. 

The Court below has also found against the plaintiffs upon this point ; and 
the only difficulty we have had upon this part of the case arises from the some- 
what loose way in which the mocnrrai i lease has been proved in the Court below. 

It appears from the petition of the defendant No. 6, dated the* 20th of 
September 1881, that he filed this mocurrari lease in Court; and that it 
was duly registered. 

The deed appears to have been admitted by the Court below, and no objec- 
tion has been taken in the grounds of appeal that itf was improperly admitted. 
It has been sent up here with the record , and it has been produced and 
examined before us in this Court. • • 

It is argued by the plaintiffs that this is not the real deed which was 
granted to Babbun ; and they say that the real deed was one for life only, but 
they have given no proof of this. • 

It is, of course, an admitted fact on both sides that there was a mocurrari 
deed of some kind duly executed by Ibrahim Ali to Babbun. 

The deed, which is now in evidence was duly filed and produced at the 
trial by the defendant No. 6, as being the deed given to him at the time when 
ho obtained his dur-mocurrart. 
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The Judge has found this to be the deed which was granted by Ibrahim 
Ali to Babbun ; and there is no doubt that this deed does confer a permanent 
and heritable mocurran, 

[1189] We see no reason to believe that the finding of the learned Judge 
is otherwise than correct If he made a mistake at all, it was in receiving the 
deed in evidence without examining Fuzul Hossein, who appears to have been 
in Court, or requiring some further or other proof of its identity. 

But there is no point of this kind taken in the grounds of appeal ; and, if 
we considered that there was any weight in the objections now made by the 
appellants, we should certainly not give effect to them, without sending the 
case back to the Court below to examine Fuzul Hossein and his witnesses ; 
because the Judge thought his case so clear as to this deed, §hat he told him 
it was unnecessary to call any witnesses. 

We therefore decide the case on all points against the appellants. 

The only remaining question is as to the costs. 

We find that in the Court below the defendants Burkut and Zukiran were 
allowed their full costs, and that Ali Hossein, who was a pleader, and who 
apparently had nothing to do with the case, was also allowed a separate set 
of costs. 

The ground on which Ali Hossein was allowed these costs, was that he 
was said to have made an arrangement with the plaintiffs by which the plain- 
tiffs were enabled to carry on the suit , and part of the arrangement was, that 
in the event of the plaintiffs succeeding, Ali Hossein should be entitled to a 
share in the property. 

Under these circumstances, the plaintiff’ desired that Ali Hossein should 
be made a defendant But Ali^Hossein himself disclaimed having anything to 
* do with the arrangement, or having any share in property. 

Why, under these cii-cumstances, he should have been allowed such a 
large sum for costs we cannot understand, nor do we understand why Burkut 
and Zukiran (who were merely made defendants, because tlieir names were said 
to have been used in making the arrangement, instead of that of Ali Hossein) 
f were also allowed their full costs, because their interests, if they had any, were 
precisely the same as those of Ali Hossein, and any contention which [1180] 
they might have raised, must have been in the same interest as that of Ali 
Hossein. 

We think that the only sum which ought reasonably to have been allowed 
to them would merely be one for their first appearance in Court ; instead of 
the fee therefore which has been allowed by the Court below, we allow only 
Bs, 100 to Ali Hossein, and a like sum to the other two plaintiffs. 

As regards the costs of the principal defendant, we think that the 
defendant No. 6, whose contention was of an entirely different character 
from that of the others, sRould have his costs of the appeal proportionate to 
the value of his dur-?nocurmrx, and that the other defendants should get their 
costs upon^he balance. • 

Appeal dismissed. 

NOTES. 

CeiFT PlIDEIlWAHOlIlbAH LAV, DELIVERY OF BE181H— MU8HA- 

The judgment of Sir BlCHARB GARTH, C. J , in thia case ban been received as authoritative, 
as the fdliowing oases show. 

Th^,4oetriTie relating to the invalidity of gifts of musha is wholly unadapted to a pro- 
gressive atate of society, and ought to be confined within the strictest rules 11 All,, 
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460 at 475 P. 0. It would be inconsistent with 11 All., 400 to appl> a doctrine which in its 
origin applied to very dilferent subjects of property, to shares in companies and freehold pro- 
perty in a great commercial town. The argument of the appellant was not that the law of 
mmha did m fact embrace (in the sense of having been applied to) such property, but that, 
if the same aspect of life and things were logically applied, it involved the invalidity of the 
gifts in dispute. But this is not the true criterion. —(1907) 35 Cal., 1 at 23, 24 P. 0 

A gift of immoveable property not at any time in the possession of the donor, but in that 
of a trespasser, and consequently never delivered by the donor to the donee is void under the 
Mohamedan Law. — (1888) 11 All., 1. 

In (1911) 35 Mad., 120 at 130, 131 Mr. Justice AHD UR RAHIM declined to extend the 
principle of those Privy Council cases to uphold the gift of proports in the possession of a 
stranger or a trespa^er. Possession taken under an invalid gift of mvsha transfers the propert> 
according to both the Shiah and the Sunni schools (1889) 11 All., 400 at 475 ; 6 Bom., L. R 
1043 (1050). 

A gift may be made of right to property which had been under attachment for arrears of 
revenue. ‘ The donor must, so far as it is possible for him, transfer to the donee that which 
he gives, namely, such rights as he himself has , but this does not imply that where a right 
to property forms the subject of a gift, the gift will be invalid unless the donor transfers what 
he himself does not possess, namely, the corpus of the property He must evidence the 
reality of the gift by divesting himself, so far as he can, of the whole of what he gives — 
(1896) 21 All., 165 (170, 171). 

Land in the occupation of tenant passes bv attornment — (1892) 16 Mad 43 (48). 

A deed of gift of a house followed by delivery of possession is not invalid merely b\ 
reason of the donor continuing to remain in it — (1884) 9 Bom , 146 at 150 , srpalso28 All., 
147 ; 6 Bom., L R 983 conha^ 19 Mad., 343 , (1907) 30 Mad , 519, Nor is the retention by 
the donor of his effects in the house a circumstance invalidating the gift * — (1905) 29 
Bom , 468 at 478, on appeal from 6 Bom., L R 983, especially so is this the case when the ^ 
donor is in loco pai entis to the donee — (1905) 29 Bom , 468 at 479 

As regards gifts of equity of redemption, see the discussion in Wil'^on's Anglo-Muham- 
madan Law, III Rdn., (1908) pp 327-329. 

ARCHAIC RULES OF MAHOMEDAN LAW— MODERN CONDITIONS— 

The observations of Sir RICHARD G\RTH, C J., in 10 GaL, 1112 at 1123 have now the sup- 
port of similar observations by the Judicial Committee *~25 Cal , 9 , 11 All., 460; 35 Cal., 1, 
25 All., 236 ; also 30 Mad., 519 at 522 , 6 Bom , L R. 983, on appeal 29 Bom , 468. Mr. 
Justice ABDUR Rahim m his Tagore Lectures on Mahomedan Law (1911) p. 44 thus sums 
up the tendencies of Courts in enforcing Mahomedan Law : In the domain of law governing 
domestic relations and succession, the Courts have allowed themselves a much narrower 
margin of freedom, if any freedom at all, in applying the rules laid down m bool^s written 
by mediviel writers to the altered circumstances of modern world than in matter^ relating 
to dispositions of property such as by gift, toaqf or will ” 
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CALCUTTA— Yol. XI— 1885. 

PRIVY COUNCIL. 

The nth June, 

Present 

Lord Watson, Sir B Peacock, Sir R P Collier, Sir R. Couch 
AND Sir a. Horhouse. 


Narpat Sin^h Plaintifl 

Venus 

Mahomed All Hussain Khan Defendant. 


[On a))peal from the Court of the Judicial Commissioner of Oudh J 

tiiirvivorshij) — Bights of widoio — Grant by Gooenmeni for imintenanee 

oj family 

The l.indh of throe brothers having been confiscated, the (lovernmont afterwards 
assigned revenue-pay mg lands for the benefit, in ccitain proportions, of the minor son of 
the eldest brothcM', also of the widow, iiiiiior son, and daughter of the >oungost brother 
(both those brothels being then deceased) , and the second brothei, who survived, was put 
into possession of a proportionate pait of the property. 

Held, that the widow of the youngest brother, on the deaths of his son and daughter, 
became, by survivorship, sole owner of the estate so assigned for their and her benefit , so 
that an alienation of part if made by her could not be set aside at the instance of the second 
brother, who failed to show, on the above state of things, that the estate was heritable 
property of the son, as whose uncle and heir he claimed. 

Appeal from a decree (18th March 1882) of theJudicial Commissioner of 
Oudh, affirming a decree (3rd August 1881) of the District Judge of Sitapore. 

The suit, out of which this appeal arose, was brought by the Appellant to 
obtain the proprietary right in mauza Sarayan, in [2] the Sitapore district, 
from the respondent, who had purchased it from a widow ; the latter having 
sold it under circumstances not justifying a sale by a person holding the usual 
estate of a widow under the Hindu law The appellant, as nearest heir of 
the last male owner, sued after her death to set aside the alienation. Both 
Courts in India having held that the widow had an absolute, and not merely 
a limited, interest in the estate, the principal question on this appeal was 
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whether they were right. Of three brothers, Beni Madho Singh, Narpat 
Singh and Jagraj Singh, insurgents in 1857, the first and last were killed 
about that time, and the properties of all the three were confiscated. In 
1860, provision was made by the Government for Narpat Singh and for the 
son of Beni Madho ; also for the widow, minor son and minor daughter of Jagra]. 
Prom the assignment then made of lands for the support of this latter family 
arose the present claim , and no formal grant having been made by the 
Government, the nature of the interest taken by each member of the family 
appeared mainlv from the ofiicial proceedings set fortli in their Lordships’ 
judgment. 

Narpat Singli received possession of tlie property assigned to him ; and 
the name of Ilanuman Singh, the minor son of Jagiiii, was entoiod in the 
settlement record as answerable for the Government icvenue on the propertv 
assigned for the benefit of his mother and sister and himself, which, however, 
was under the management of the Court of Wards Jlanuiiian Singh died in 
May 1863 , and it was tlieroupon ordered in the Listnct Gollectorate that 
the names of his inotlioi’ and sister sliould he substituted tor Ins, tlie manage- 
ment of the Court ol Waids continuing. 

The daughter also died in 1865, and on the tilth Docoinhor 1877, the 
widow sold mauza Sarayan, part of the propertv assigned as above stated, to 
the respondent for Us. 11,000, the revenue authoiities afterwards granting 
dakil khanj in the name of the vendee The widow died in 1878, leaving 
the respondent in possession This led to the piesenl smt by Naipat Singh, 
who claimed tlie propeity on the ground that the widow, as heiress of her 
son, had onlv a limited interest in the estate, and no powen’ to dispose 
of it for more than hei life, the reversion [3] belonging to himsell as uncle 
and heir of the deceased, Hanuman Singli 

The defence was that the grant was to the widow, son and daughter in 
equal parts, and that on thoii ileatlis the widow liad hecoiuo oxclusivelv 
entitled 

The District Judge ol Sitaiioie dismissed the smt Ho lield tluit the 
property granted hv the (iovoi nmeiit vested in the widow’ on the deaths of 
both the son and daughtci ol Jagra) Whether the widow^'s estate, as against 
the Government, was absolute oi limited, the Govei iiinent alone could 
intei'iioso to iircvent such an alienation as that which she had made, and it 
had not done so 

An appeal against tins decision was dismissed h\ the Judicial Commis- 
sioner of Oudh. 

Mr J 1) Maynr, foi the Apiiellant, aigiiod tliat the as'^ignmont liaving 
been made by the Goveirmient foi the benefit of the lamilies of the brothels, 
the estate assigned to the laniilv of Jagiaj Singh \osted in Ilanuman Singh, his 
son, who was recorded piopnetor. The mother and sister, as female members 
of the family, obtained oitly the lights cf females Tt was as the heir of 
Ilanuman Singh, wdicther by Hindu law oi custom, that the widow on the 
death of hej* son succeeded him « She, however, took only a qualified estate. 
Her power to alienate having been exceeded, the aiijiellant W’as entitled, as 
heir of the last male owner, to have the conve\ aiico set aside, as to so much of 
it as was in excess of tiie widow-’s powei 

Mr. J J ir for the Respondent w^as not called u])on 

Their Lordships' Judgment was deliveied by 

Sir B* Peacock. - Their Lordshiiis see no reason to thiuk that the 
judgments of the two Courts below are erroneous. 
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The plaintiff is suing to recover possession of certain property, and ho 
must recover upon the strength of his own title. He claims as reversionary 
heir of Hanuman Bakhsh, the son of Jagra). In ordei to succeed he must 
show that the estate was the heritable property of Hanuman Bakhsh On 
looking at the letter of the Chief Commissioner of the 1 Jltli February 1860, it 
appears to their Lordshi))s that it was the intention of the (Tov-[4]ernmont 
to make provision foi Jagrai's widow and famil\ The Clnef Commissioner, 
in his letter, says “ The party consists of Bern Madho's son, a l) 0 \ of about 13 
or 14 years of age, and Ins hetrotlied wife, the widow, [son ‘^| and daughter of 
Jagiai Singh, hrothei of Beni Madho, killed with him tiie son and daughter 
are children , Narjiat Singh, lirothev of Beni IMadlio, and his wife and daughter, 
the latter aged 10 \ears. They are all at present living with a relative,”-- and 
soon. “ dagrai Singh and Narpat Singh held up to annexation, landed propertx 
quite distinct from that of Beni Madho The estate of the first named ” -that 
is, of Jagraj — “ was assessed at about Ks 25,000, and of the latter at about 
Hs 16,000 Both estates have been confiscated The Chief Corninissioner 
pi eposes to assign foi the suppoit of the famih confiscated lands ni the 
Sitapore district assessed at Bs 11,100, and in the following i)U)poitions 
Beni Madho’s son, Bs 6,000 , Narpat Singh, Rs. 2,500 , Jagraj’s wndow and Ins 
family, Ks. 2,500 ” Then he goes on to sa\, at paragrajrh 8 , “ The tw^o boys, 
VIZ , the son of Beni Madho, and of Jagia), should reside at Sitapore lor the 
benefit of the education that is atfouled at an excellent school latel\ estahlislied 
there for the education of the sons of taluqdars, and in the ineantnne the land 
can be managed by the local authorities, w*ho can remit the jiroceeds rnontlilv 
that IS, lor the benefit of those entitled “ The widow of dagraj Singli, and bis 
daughtei, had bettei leside at Sitapoi'o with the hovs When the education 
of the brothel is completed ’’ — that must lefei to the brother of tlie daughter 
of flagrai , it could refer to no one else “ When tlie education of tlie brother 
IS completed, they ’’—that is, the persons for whose benefit the property was” 
to be assigned, namely the widow and the family, can be placed in posses- 
sion of the properties now assigned to them The Chief Commissioner has 
proposed a liberal provision for the members of this family not only because 
they are objects of compassion in tliernselves, but also liecause he is convinced 
that this generous treatment of the family of so determined an enem> as Beni 
Madho will he legarded by the Ondh taliiqdais as a most magnanimous act on 
the part of the British Government, and will earn for it enduring popularity.” 

[fl] The Government assented to this proposal of the Chief Commissioner, 
and their Lordships are of opinion tliat it was the intention of the Government 
that the land assessed at Rs 2,500 should be assigned for the benefit of Jagraj ’s 
widow and his fariiily as joint tenants, and not as tenants in common or to 
the son separately. The Judicial Commissioner, in his judgment, ajipears to 
their Lordships to have put the case very clearly He says * “ As to tlie posi- 
tion of Mussammat Shahzad Kunwar The grant was made to the family of 
Jagraj Singh jointly. As the Goyernment in no w'ay defined the rights assigned 
to each grantee, the three persons who composed the family must be held 
to have been joint ow’ners , and on the death* of the two children their mother, 
as survivor, became sole ownei The Government, when assigning the land, 
did not restrict Mussammat Shahzad Kun war’s right, to a life interest only , 
and as she acquired possession, not as heir to her son, hut as the survivor of 
three joint owners, her proprietary right was absolute. The fact that the 
name of Hanuman Singh only was at first entered in the Collector’s 
register is unimportant, and cannot affect the rights of the joint owmers ” It 
is unnecessary to determine whetliev the Government did intend to give life 
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interests only or absolute interests. Tlie plaintiff must recover upon the 
strength of his own title. The Government has never claimed to resume the 
land. 

It appears to their Lordships that the judgment of the Judicial Commis- 
sioner was correct ; and their Lordships will, therefore, humbly advise Her 
Majesty to affirm it. The appellant must pay the costa of the appeal. 

Solicitors for the Appellant ; Messrs, Van Sandnn, Ctimmtng ct Armitage, 

Solicitor for the Kespondent : Mr. ir. Buttle 

NOTES. 

[GRANT TO HINDU WOMEN -NATURE OF ESTATE- 

In (1890) ‘i3 Cal., 670, V C, it \va«; held overruling 11 M.ad , 258, that when a grant waK 
made to both males and females together, each takes an absolute ''state .'ilthough the grant 
wan mentioned to be for maintenance See also (19U2) 27 Mad , 498 The enfranchisement 
by Government of an mam held by a limited owner docs not enlarge the estate hold b) 
her therein . — (1906) 30 Mad , 434, F B. Whore a grant is made to a Hindu female after a 
eon^scation or resumption as in 9 M I. A .539 , 12 M.I.A 1 ; 2 Mad , 128, the grant 
becomes a freah title, the old title discontmues ~ jrjei Bhashyam AYYANQAH, J , in (1902) 26 
Mad., 339 at 362, .360, even though the grantee mav have been seloctt'd in consideration of the 
family services ] 


[ 6 ] PRIVY COXTNOIL 

The noth Jnvp, lfiM4 
PRKS15NT • 

TjObi) Watson, Sik B Pbacock, Sir R P Collier, 
Sib R. Coitch, anh Sib A. Houhocsk 


Amir TIaasan Kltan Plaiiftiff 

vei'sus 

Sheo Baksh Singh Defendant. 


fOn appeal from the Court of the Judicial Commissioner of Oudh 1 


Con sii notion of s. 0^}^ oj Act X of 1877, as amended by ?. of 
Act XU of 1879. 

A Court that has decided j? suit over which it bad jurisdiction, cannot, only on the 
ground that it has arrived at a wrong decision, be said to have exercised its jurisdiction 
illegally, or \vith material irregularity^ within the meaning of s 622 of Act X of 1877, as 
amended by s 92 of Act XTT of 1879. 

Appeal from a decree (7th February 1880) of the Judicial Commissioner of 
Oudh, reversing a decrde (5th September 1879) of the District Judge of Sitapur, 
whieh confirmed a decree (25th June 1879) of an Extra Assistant Commissioner 
in that District. 

The suit out of which this appeal arose was commenced in the Court of 
an Extra Assistant Commissioner having jurisdiction under Act XXXII of 
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1871 (The Oudh Civil Courts* Act then in force), in the Sitapur District of 
Oudh. The Baja, Amir Hassan Khan, the appellant, sued Sheo Baksh, the 
respondent, to obtain possession upon redemption from mortgage of a thre6> 
fourths* share in a taluq named Khanpur, comprising six villages in Sitapur, 
on payment of the mortgage debt alleged to be Bs 1,710. This property was 
mortgaged in 1849 by eight co-sharers therein, and the riglit to redeem was 
afterwards contested both in the settlement and in the Civil Courts 

The present suit raised questions as to whether it was not barred under 
SB. 13 and 43 of Act X of 1877 , also whethei the plaintilf was entitled to 
represent the mortgagors , and w^hether it was competent to liini to claim to 
redeem the mortgaged property. 

The District Judge of Sitapur having maintained a decree made by the 
Extra Assistant Commissioner in favour of the plaintiff, a petition was presented 
by the defendant, on the 12th Decembei 1879, to the Judicial Commissioner, 
praying him to call [7] for the record of the suit, and to exercise, in reference 
to this case, his powers under s 622 of Act X of 1877, as amended by s 92 of 
Act XII of 1879 The Judicial Commissioner thereupon called for the record, 
and having heard the parties, reversed, in the judgment now under appeal, the 
decision of the Court below, dismissing the suit. 

On this appeal — 

Mr J Graham, Q C., and Mr. J T. Wcodrofie. appeared for tlie Appellant. 

The Bespondent did not appear 

For the appellant, reference was made to s 21 of Act XIII of 1879, the 
“ Oudh Civil Courts’ Act, 1879,” wdieroby the decision of the District Judge, 
not having modified or reversed the order of the Extra Assistant Commissioner, 
was final, save so far as that it was subject to the provisions of the Code of 
Civil Procedure, s 622 And it was submitted that the words of s 622 as they 
stood originally, and also as amended by s 92 of Act XII of 1879, did not 
authorize the Judicial Cornmissionei to interfere in such a case as the present. 
The words “ act illegally, or with material irregularity ” did not comprehend 
cases of erroneous decision as to the powers of superintendence of tlie High 
Court, under s 15 of th^ Statute 24 and 25 Vic , c 104, that Court was not 
authorized to interfere with the order of a Court subordinate to it on the ground 
of error in law or in fact, unless in due course of appeal — Trv Bavi v ITarsukh 
(I. L. B , 1 All , 101), in a note to which case the authorities in regard to the 
interference of the High Court under s. 15 were collected Monmohinee Dassee 
V. Khetter Gopaul Dey (I. L B , 1 Cal , 127) was also cited. 

Their Lordships’ Judgment was delivered by 

Sir B. Peaoook. — The question in this case depends upon the proper 
construction to be put upon Act X of 1877, s 622, and upon Act XII of 1879, 
s. 92, by which the former section was amended According to Act XIII of 
1879, s. 21, there was no appeal in this case from the lower Court of Appeal to 


* [ Sec, 43 — Every suit shall include the whole of the claim 
Suit to include the whole arising out of the cause of^action , but a plaintiff m^y relinquish 
claim. any portion of his claim in order to bring the suit within the 

jurisdiction of any Court. 

, , i. £ If a plaintiff omit to sue for, or intentionally relinquish, any 

of iV ^ of part portion of his claim, he shall not aftdlrwards sue for the portion 

so omitted or relinquished 

A person entitled to more than one remedy in respect of the same claim ma> sue for all 
or any of his remedies ; but if he omits (except with the leave of 
Omission to sue for one the Court obtained before the first hearing) to sue for any of 
of several remedies .such remedies, he shall not afterwards sue for the remedy so 

omitted.] 


Relinquishment of part 
of claim. 


5 OAL.—lOO 
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the Judicial CoiuniiasioDer. But s. 622 of Act X of 1877 euaoted that " the 
High Court" — and in this respect the Judicial [ 8 ] CorntnisBioner exereiseB 
the same powers as the High Court—" may call for the record of any case in 
which no appeal lies to the High Court if the Court by which the case was 
decided appears to have exercised a jurisdiction not vested in it by law, or to 
have failed to exercise a jurisdiction so vested and may pass such order in the 
case as the High Court thinks fit." By s. 92 of Act XII of 1879 that section 
was amended by the insertion after the words " so vested " of the following 
words, " or to have acted in the exercise of its jurisdiction illegally or with 
material irregularity." The question then is, did the Judges of the lower Courts 
in this case, in the exercise of their jurisdiction, act illegally or with material 
irregularity. It appears that they had perfect jurisdiction to decide the ques- 
tion which was before them, and they did decide it. Whether they decided it 
rightly or wrongly, they had jurisdiction to decide the case , and even if they 
decided wrongly, they did not exercise their jurisdiction illegally or with 
material irregularity. 

Their Lordships, therefore, think that under s. 622 of Aot X of 1877, as 
amended by s. 92 of Act XII of 1879, the Judicial Commissioner had no juris- 
diction in the case. Under these circumstances, their Lordships will humbly 
advise Her Majesty to allow this appeal, and to reverse the judgment of the 
Judicial Commissioner, and to order the respondent to pay the costs incurred 
before the Judicial Commissioner He must also pay the costs of this appeal. 

Solicitors for the Appellants Messrs atktns and Lattey. 


NOTEB. 

( 1. SCOPE OF THE RULE IN THIS CASE—JURISDICTION TO DECIDE WRONGLY AS 
WELL AS RIGHTLY— NEGATIVE RULE LAID DOWN IN THIS CABE- 

This leading case has been the subject of much comment, but no clear rules appear to be 
daduoible from the case^Kiiv 

The legislative history of sec CPC,, 1877 , 1882 C. P C , 1908, aec 115, was 

sketched by MahMOOD, J , in 7 All., 345 at 348 et seq 

In 16 Cal., 749 ; 20 Cal , 8, the Privy Council had this section before them , and also this 
case ; while in 25 Bom., 337 at 347 (a case of wrong man being brought on record as legal 
representative) their Lordships again adverted to this maxim. 

There have been some attempts at understanding the meaning of the word ' jurisdicHon' in 
that section, and as used in this oase of 11 Cal , G , the interpretation of MAHMOOD, J , in 
(iSSS) 8 All , B19 , (1885) 7 All., 345 , 8 All., Ill, is particularly noteworthy 

The third clause of sec. 622 (C. P C , 1882) was, in the light of this decision, deemed to 
refer also to questions of jurisdiction. — (1886) 8 All., Ill ; (1886) 8 All., 619, or to errors of 
procedure in relation to such questions, 11 Mad , 220 ; but this view was given up and ‘ perverse ' 
decision, i.e:; a decision in consoioui violation of a rule of law or procedure was made the 
test of interference, (1894) 17 Mad , 410, 

In the case of 1 C.WtN., 617, [see also (1897) 1 C W. N., 633 J this Pnvy Council deci- 
sion was explained to lay down merely a negnftive rule that not every error of decision in 
law oe fact is the subject-matter of revision, and nothing more ; and for a positive test, it was 
laid down that decisions grossly or palpably erroneous might be revised. This position was 
not ^^proved by MACLEAN, J., in 3 C. W. N., 581. See also (1912) 24 M. L. J., 112, per 
SUNDARA AIYAB, J.; (1910) 14 G.W.N., 703. 
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In (1904) 3 L. B. R,, 333 (834) this case was thus explained . “ The test is whether the 
lower €k>Hrt has applied its mind to the law and the facts and come to a decision after due 
oon^deration ; or whether it has failed to take into account some proposition of law or some 
fact in evidence which ought to affect its decision If the facts and the law applicable to the 
case have been duly considered by the lower Court, then, although its decision may be 
erroneous, the error cannot be corrected on revision ‘ If, on the other hand, the lower Court 
has failed to consider the law or the facts, it has acted illegally, and its decision mav be 
revised.” 

” It would be otherwise in any case where the Court, having a mistaken and wrong 
apjfrehension of the questions at issue, proceeded to determine an issue which did not really 
arise in the case, and based its decision of the case on its dotunniiiation of that issue. If, 
for instance, it took a view of the facts contended for by neither of the parties, and which 
was palpably wrong, then, whether its application of the law to those assumed facts wore 
right or wrong, it would not be an application of the law to the facts of the case before it, 
and would be outside the case altogether ” — (1887) 12 Bom , 617 

The scope of this case was explained in (1896) 1 C W N , 617, by BANKKJEE, J., where 
previous cases were also considered "" Amvr Hassan Khan's case helps us m answering 
the question only to this extent, namely, that it settles that it is not every wrong decision on 
a point of law that comes within the clause * * * In 7 All., 886 and 8 All., Ill, the High 

Court of Allahabad held that the effect of the decision of the Privy Council in 11 Cal , 6, was 
that only questions relating to the jurisdiction of the Court could bo entertained under 
sec, 623. With all respect for the learned Judges who decided those cases, we think this view is 
incorrect There is nothing m the judgment of the Privy Council to warrant this view, and 
it would render the third clause of the section (622) superfluous 

“ In 13 Cal., 225, this Court held that the Small Cause Court in wrongly applying see. 296 
of the Code of Civil Procedure, 1882, to a case to which it did not appl} , had acted illegally or 
with material irregularity, within the meaning of sec 622, and in 15 Cal ,47, it was hold that 
the Court below m applying sec 188 of the Bengal Tenancy Act to a. case to which it did not 
apply, had acted illegally or with material irregularity, and the case camo under the third clause 
of sec. 622. There can be no doubt that these two cases come within the scope of sec. 622, 
but having regard to the viow taken by the Priv> Council in 20 Cal , 8, it might be said that 
they come within the first clause of the section rather than the third 

“In 17 Mad , 410, the majority of a Full Bench of the Madras High Court held that the 
third clause of sec 622 contemplates a perverse decision on a question of law or procedure, 
that 18 a decision involving a conscious departure from some rule of law or procedure. But 
as the learned Judges who were in the minority point out, there is nothing in the section to 
warrant such a construction. 

“ In 16 Cal , 749, the Privy Council simply followed 11 Cal , 6 and in 20 Cal,, 8, their 
Lordships held that the Subordinate Judge in refusing to confirm a sale under sec 312 of the 
C.P.C., 1882, which applied to the case, and in setting it aside under see 313, which did not 
apply to it, declined to exercise a jurisdiction which he had,*and exercised one which did not 
belong to him, and consequently his judgment was liable to be reviewed bv the High Court 
under the 622nd section of the CPC*** • » 

The clause is evidently intended to authorise the High Courts to interfere and correct 
gross and palpable errors of Subordinate Courts so as to prevent graye injustice in iion-appeal< 
able oases ; and it seems advisedly to have been expreshed in indefinite language, from the 
difficulty of defining exactly the classes of cases which may stand in need of such extraordi- 
nary interference. The question whether any case comes under the clause has m our opinion 
to be determined with reference to the groasness and palpablewss of the error complained of 
and U the gravity of the injnsUee resulting from it. ' 
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Ab regards the powers under the Charter Act, see (1886) 9 All., lOi; 16 Oal., 749 ; (1909) 
10 C. L. J., 407. 

Revision under see. 26 of Act IX of 1887 . — See (1895) 21 Bom., 260 ; (1894) 16 iJl., 476 ; 
(1898) 15 All., 139 ; (1904) ?. R., 66. , ^ 

11. INBTANCEB— 

The following ca8es illuHirale the difficulty in the application of the rule, opposite 
conclusions having been sometimeb reached . — 

Res judicata — 11 Oal., 6 ; (1887) 11 Bom , 488 , (1886) 9 Bom , 432 

« 

Limitation —(1886) 7 All., 346 . 11 Bom , 488 at 492 , (1886) P R. 22 ; (1887) 12 Bom., 
617 ; (1894) 17 All., 422 , (1897) 20 All ,78 17 A W. N., 168 , (1912) 16 I. C., 547 
(Oal ) ; (1913) 17 G. W. N., 667 

Cause of action,— (1SS5) P R . 64 ; (1903) 25 All , 509 (624) 

Jurisdictional facts or interpretation — (1887) 15 Oal , 47 , (1887) 11 Mad., 220, (1888) 
P. R. 105. 

Interlocutory order without jurisdiction — (1887) 14 Gal , 768 

Admissifnltty of evidence and appreciation thereof * — (1912) P R , 102. (1912) P L. R , 
207 (1912) P W. R , 213 . 16 I. 0 . 839 (wrong onus) alsp (1886) 7 All., 336 F. B. , 

(1909) 6N L. R., 49 6 I G., 429 (misappreciatvm) , (1898) 23 Bom., 177 ; (1899) 
3 0 W. N., 681 (admissibility) , (1909) 13 0 W N , 797 ]0 0 L. J , 33 (rejection 
of ledger , but as the other grounds related to rejection of other relevant evidence, 
revision was allowed). 

No proper consideration of materials placed before the Court . — (1909) 13 0. W. N., 797 . 
10 0. L. J., 33 , (185) 7 All , 336 F. B , (1912) 17 0. W N , 160 . 151. 0 , 46 . 
(1912) 17 0. L. J , 593, 

Setting aside ex pa^te decree without notice — (1913) 24 M. L J , 482. 

Refusal to allow amendment of plaint — (1911) 22 M L. J., 136. 

Decree giving wrong relief . — (1887) 11 Mad., 303. 

Amendment of decree . — (1892) 16 Mad., 424 , (1886) 8 All., 519 

Erroneous application of the 0 P. G —(1911) 14 G L J , 50 , (1886) 13 Gal., 225. 

Issues .—(1911) 16 C W N , 424 , (1912) 17 G. W N , 526 , 529 

Remand— (IdVI) 24 M. L J , 112 P.B. . (1901) 28 Gal , 324 , 6 G W. N., 509 , (1886) 8 
AIL, 111. 

The refusal of the issue of execution on the application of an assignee. — (1888) 16 Cal., 446. 

Delivery of property under sale certificate . — (1886) 7 All., 407. 

Claim petition . — (1897) 1 C" W. N., 633 

Application as to execution sale .— (1906) 28 All., 84 . 2 A. L J., 711 : (1905) A. W. N., 
193 , 16 Gal , 749 

Review application — (1904) 26 All , 672 , 1 A, L J , 298 

Rateable (1893) 4 M. L. J., 87 ; (1908) 27 Mad., 504. 

Pauper (1885) 7 All,, 661 ; 10 All.,;467 , 13 Bom., 126 , 19 Mad., 197 , 4 

Mad , 323 (dissented from) , (1898) 2 G. W. N., 474 , (1896) 20 All., 299. 

Misconduct in arbitrator . — (1903) 30 Cal., 397 
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Gontravention of the Land Acquisition Act, 1870, sec. 24 : — (1890) L B. R., (1872-92) 
Vol. I, p. 609 

Ckmtniinention of sec. 17 of Act IV of 1869 . — (1899) 22 All., 270 

Making an issue of certificate under the Succession Certificate ^ot, 1889, conditional upon 
security (1894) 19 Bom., 790. 

An erroneous decision as regards dispossession within sec. 9 of the Specific Relief Act, 
1877 .—(1909) 13 C W. N., 835 10 C L. J , 30 referring to (1897) 13 C W. N., 803 , 
(1892) 19 Cal., 544 , (1912) 17 C. W N , 501 

Decision under Punjab Courts Act, XVIIJ of 1884, sec 70 (1) o cannot bo interfered 
with .—(1911) P. R , 4 (1911) P L R , 45 9 I C , 074 following (1886) P R , 46 ] 


[11 Cal. 8] 

CRIMINAL REFERENCE 

The 11th Octobei y 1884. 

Present 

Mr Justice Wilson and Mr. Justice Macphbbson. 

Basaruddin Bhuiah Complainant 

versus 

Baha Rah Opposite Party. ■' 

Right of way used by the public — Public tight of way — Criminal Procedure 
Codcy Act X of 1882y ss ISSy lS4y 136^ 136^ 137 

The powers embodied in ss 133, 134, 135, 136 137, of the Criminal Procedure Code, with 
regard to the obstruction of public ways, are not intended to be exercised where there is a 
bond fide dispute as to the [91 existence of the public right Where there is such a dispute, the 
Court should pass no order under those sections until the public right has been established by 
proper legal proceedings, civil or criminal 

This was a reference made by the Sessions Judge ot Dacca to the High Court 
under s. 438 of the Criminal Procedure Code. 

It appeared that one Sheikh Basaruddin presented a petition to the 
Deputy Magistrate of Munshigunge complaining that Bahai Ali and others had 

* Criminal Reference No. 144 of 1884, made under h 438 of the Code of Criminal Proce- 
dure, by W. H. Page, Esq., Officiating Sessions Judge of Dacca, dated the 8th of September 
1864, against the order of the Deputy Magistrate of Munshigunge, dated the 1st of August 
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obstructed a public thoroughfare ; the Deputy Magistrate ordered an enquiry 
to be held by a resident of the neighbourhood, and on his report passed the 
following order : “ Notice to issue to the persons complained against under 
s. 133 of the Civil Procedure Code to remove the obstruction, or sbowoause 
within seven days/’ ^ 

In accordance with this order two persons, Bahar Ali and Karim, appeared 
to show cause ; and the Deputy Magistrate, after recording the evidence, found 
that about a year previous to the complaint Bahar Ali had raised an objection 
to the village cattle crossing the khal at his ghdt , that in consequence of the 
objection the ssamindari amlah had come to the ghdt and had given the villagers 
a new ghdt, viz., that of Karim , that Karim had now obstructed his ghdt, so 
that the complainant and his fellow-villagers were unable to take their cattle 
across the khal either at the ghdt of Bahar Ali or that of Karim. He further 
found that the ghdt of Bahar Ali was a public thoroughfare until a year ago ; 
but that the disuse of a public thoroughfare for a year only would not deprive 
the complainant and his fellow-villagers of the right of using it, and came to 
the conclusion that the obstruction made by Bahar Ali was illegal. 

The order recorded by the Deputy Magistrate, after coming to the above 
conclusion on the facts, was — '"the order against Karim is cancelled. I make 
the order against Bahar Ah absolute under s 137 of the Procedure Code.” 

The Sessions Judge was of opinion that this order was bad in law, because 
a road through the land of a private person, given up a year ago in pursuance 
of an arrangement made by common consent of the villagers could not be said 
to be a public [103 thoroughfare, and that, therefore, the Deputy Magistrate had 
no jurisdiction. He further was of opinion that the limit of time specified in 
s, 147 should have been applied , and that the Deputy Magistrate should 
' have referred the parties to the Civil Court. He, therefore, referred the case 
to the High Court. 

No one appeared on the reference. 

The Order of the Court was delivered by 

Wilson, J. — We think the order of the Deputy Magistrate cannot be 
supported. It has been more than once held by this Court that the powers 
now embodied in ss. 133 to 137, with regard to the obstruction of public ways, 
are not to be exercised where there is a Jxmd fide dispute as to the existence of 
the public right. In the present case it is plain that the right of way is really 
in dispute, and that its existence is at least open to doubt. No order, 
therefore, can be made under the sections referred to, until the public right has 
been established by proper legal proceedings, civil or criminal. 

Order reversed. 


NOTES. 

£A bond*fide claim of t»tle in respAit of an obstruction is a fit matter for inquiry by a civil 
court and the provisions of the Criminal Procedure Code ought not to be set in motion until 
then 11 Oal., 8 ; 12 Cal.^ 137, 696 ; (1897) 22 Bom , 988. See also 2 Bom., L. B., 818 ; 4 
Bom., Ij. B., 687 i RatavZdl, 378. 

It is for ttie Magistrate to say whether the claim is 6oad Me or not:— (1890) 17 Cal., 562. 
The C. P. C , 1908, by sec 91 provides a new mode of procedure as regards public nuisances, 
see 9 Mad., 463.] 
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[11 OaL 10] 

APPELLATE CRIMINAL. 

The I8lh October, 1884 

PbeseNT : ■ 

Mb. Justice Wilson and Mb. Justice Macphbrbon. 

Leiu Tu and six others Petitioners 

versus 

Queen-Empress. * 

lUtsdtrectton of Jury — Jury trial — Burmah Courts Act of 1875, s. 80 — 
Beference to High Court. 

Three persons, who were attacked and wounded in an affray, informed the police on the 
same day that the persons who had attacked them were A, B, and 0 Eighteen days after- 
wards the same complainants gave to the Magistrate inquiring into the case the names of four 
other persons who they said, with the three persons first accused, formed the attacking 
party. The seven accused were tried jointly for the offence before the Additional Recorder of 
Rangoon and a jury. In his charge to the jury the Additional Recorder omitted to call their 
attention to the fact that four out of the seven accused had not been mentioned by the 
'prosecutors until after eighteen days had passed over. The prisoners were convicted 

Held, that the Additional Recorder misdirected the jury , that under the circumstanccH 
the misdirection prejudiced the four persons last accused , and that the verdict must be se 
aside as far as they v;ere concerned. 

Cii] This was a reference to the High Court under s. 80 of the Burmah 
Courts Act of 1875. The facts of the case are stated in the judgment of the 
Court. The point referred was as follows — 

Whether or not, in this particular case, the learned Additional Recorder 
misdirected the jury, so far as appellants Nos 4 to 7 inclusive are concerned, 
in that he did not point out to the jury the omission on the part of the 
complainants to charge the appellants with having assaulted them until 18 
days after the assault took place , and if there has been a misdirection, 
whether or not such misdirection should be held to have so prejudiced these 
appellants as to justify this Court in setting aside the verdict of the jury so 
far as they are concerned. 

Mr. W. Jackson for the Appellants. 

The Judgment of the Court was delivered^by 

Wilson, J. — The case in w^hich this reference has been made arose in this 
way : It appears that on the evening of the 6th of April, the three complain- 
ants went into a house in Rangoon occupied by certain actresses , that the 
persons said to be the seven accused came in afterwards , that a quarrel arose 
in which injuries were inflicted (it is alleged by the seven accused persons or 
some of them) upon the complainants , that on the evening of the occurrence, 
or immediately after it, the complainants, who had gone to the thannah, pointed 
out two of the accused persons, who had also gone there, as amongst the 
persons who bad assaulted them, and on the same evening they mentioned 

* Criminal Reference No 2 of 1884, made under s 80 of the Burmah CourtH Act, by the 
Special Court of British Burmah, consisting of the Judges, W. E Ward, Esq., and R. 8. T. 
HoEwen, Eaq., dated September 15th, 1884, against the order of the Additional Recorder of 
Baiigocui. 
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the name of the third, but at that time they said nothing about the appellaibis 
whose case is now before us — the accused persons 4, 5, 6 and 7. The 
complainants were the same evening taken to the hospital, where the police 
officials followed them, and made endeavour 9 to obtain from them the names 
or identification of any other persons amongst their assailants, in addition to 
the two who had been identified, and the one who had been named ; but the 
police officials failed to obtain any further information then. Eighteen days 
after the occurrence, and about four days after some of the complainants h^ 
come from the hospital, a petition was presented, not through the police, but 
to the Magistrate who was then investigating the case m which the four appel- 
Cia] lants, accused Nos. 4, 5, 6 and 7, were said to have been amongst the 
assailants. All the seven persons were accordingly committed for trial. The 
case came on for trial before the Additional Recorder of Rangoon and all the 
seven accused were convicted On appeal to the special Court, obiections 
were taken to the summing up of the Additional Recorder to the jury, and the 
two members of the special Court, viz., the Judicial Commissioner and the 
Additional Recorder, having differed in opinion, this reference has been made. 
The point referred is this Whether or not in this special case the learned 
Additional Recorder misdirected the jury in so far as the appellants Nos. 4 to 7 
inclusive are concerned. 

Now, in explaining his^ summing up and its bearing upon the case, the 
learned Additional Recorder says this “ The seven accused were identified 
by the various witnesses as well as by the complainants, and the share taken 
by each man was spoken to So complete was the evidence of this identi- 
fication, that the appellants’ advocate made a strong point of it in their favour 
and pointed out to the jury that the witnesses should not be believed because 
of the very completeness of their evidence.” It is thus clear that in the view 
of the learned Additional Recorder, the evidence of identification against the 
whole seven accused persons, including the appellants, was of an exceptionally 
clear, specific and strong kind. If that was so, it appears to us that it was of 
the very first importance to point out to the jury, that as to four of these 
people, the story originally told to the police did not touch them at all, but 
that all this exceptionally clear story was heard of, for the first time, eighteen 
days after the occurrence. That seems to us to be not a small circumstance 
which the Judge might fairly pass by, or assume that the jury would give full 
weight to. It was a matter of so much moment that in an ordinary appeal 
from a conviction by a Judge with assessors, it would probably be sufficient 
to upset the conviction. Then there is another aspect of the case, viz., that 
the attention of the jury was not drawn to the material difference that existed 
in the evidence as against the two sets of accused persons. So far as we 
can see from the statement of the Additional Recorder, he left to the jury 
the case against all the seven accused men as if there was substantially 
the same case against them all. We think that [13] there was a very 
great difference between the two cases. The charge against the first three 
accused persons was made immediately after the occurrence. The charge 
against the other four was made for the first time eighteen days after- 
wards. We think that the omission to call the attention of the jury to 
this vital matter was a defect so serious as to amount to misdirection within 
the meaning of that' word as construed in the cases cited by the Judicial 
Commissioner and the Additional Recorder. We further think that, under 
the circumstances of the case, these four persons were prejudiced by the mode 
in which the matter was left to the jury. Indeed, it could not be otherwise. 
We are of opinion, therefore, that the point referred to this Court must be 
answered in this way : that the learned Additional Recorder did misdirect the 
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the manner indicated in the reference, and that this misdirection did so 
IHcejadice the appellants 4, 6, 6, and 7 as to justify the special Court in setting 
aside the verdict of the ]ury so far as regards these four prisoners. ^ 


NOTES. 

[ Sef also 4 C W N 190 ] 


[11 Cal. 18] 

CRIMINAL REFERENCE 


The ^4ih Ociohei , 1 H84. 

Present 

Mr JusTirE Wilson and Mr Justice Ma(u»hkiison 

Queen -Em press 
verms ^ 

Isliwar Chandra Bur . Accused ‘ 


Criminal Procedure Code — Act X of 1HH2, ss, 109, 110, 114 — Seeunli/ for 

(food behaviour. 

Before a Magistrate can pass an order directing an accused to furnish bail and socnrit\ 
for his good behaviour, it is necessary that the accused should bo given an opportunity o5 
entering into his defence ; .ind that ho ‘should be clearly informed of the accusation which he 
has to meet. 

One Ishwar Chandra Bur was reported to the Magistrate of Dacca as 
being “ a notorious bad character , the Magistrate ordered the arrest of 
Ishwar, and on his appearance took the evidence against him, informing the 
accused that the order would, if passed, “ be under s. 110 of the Code, for one 
year,” and called upon him to show cause why he should not give secuidty and 
bail for his good behaviour. After recording the answer of the accused the 
Magistrate passed the following order “ He will furnish Rs. 50 [ 14 ] muchulka, 
and Rs. 50 surety for six months under s. 109 of the Criminal Procedure Code, 
and in default to be rigorously imprisoned for that period, or until he furnish 
security.” There was, however, a note written on the order in the Magistrate’s 
own handwriting to this effect, “ under s 110 for a year ” 

The officiating Sessions Judge considered that the order was bad in law, 
for the following reasons, viz., (1) because no order was recorded in writing l>y 
the Magistrate, as directed by s. 112 of the Code , (2) because it was not clear 
under what section or for what terra bail and security were demanded from 
him ; and (3) because the accused had not been given an opportunity of 
entering upon his defence, or of stating whether he would call witnesses On 
those grounds, the Sessions Judge, after forwarding* to the High Court the 
Magistrate’s explanation, recommended that the order should be set aside. 

* Cnminal Reference No. IGO of 1884 made under s 438, by W. H. Pago, Esq., 0£Fg. 
Sessions Judge of Dacca, dated lOtb October 1884, against the order of F Wyer, Esq., 
District Magistrate of Daooa, dated the 27th August 1884 . 
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KOONAEl BIBI V. 


Opinion of the Court delivered by 

Maopheraon, J. — We think the Sessions Judge is right and that tho 
order must be set aside. The record does not show, and the Magistrate in his 
explanation does not say, that the accused bad an opportunity of entering 
upon his defence or of citing witnesses. 

It is, mort^ver, by no means clear that the accused knew whether 
the accusation which he had to meet was one under s. 109 or s. 110 of the 
Criminal Procedure Code. 

Order set aside. 


MOTES. 

[ Hee also fi All 214 (218) J 

[il Cal. 14] 

APPELLATE CIVIL. 


The 19th Aiiqust, 

Present 

Me. Justice Macpherson and Mr Justice Beverley 

Koonai’i Bibi Defendant 

versus 

Dalim Bibi Plaintiff.' 


Mahomed an lair — Distant kindred nhare in the return ” in prefcience to a 
widow of the deceased — Distant kindred are heirs. 

Under the Mahomedan law a widow has no claim to share in the “ return or residue of 
her deceased husband’s estate as against other heirs 

[Id] This was a suit brought by one Dalim Bibi (who was the paternal 
aunt of the half-blood of one Jonah Ali Lasker, deceased), to recover by right 
of inheritance one-half of the plots of lands left by Jonab Ali Lasker, as against 
the widow of Jonab Ali Lasker, Koonari Bibi, and Akbur Mollah, the maternal 
uncle of the said Jonab Ali Lasker. The plaintiff claimed to inherit as coming 
under the class of “ distant kindred ’* of the deceased. Koonari Bibi alone 
appeared in the suit, and she contended that the plaintiff was not entitled 
under the Maliomedan law to obtain by right of inheritance any part of the 
property of .lonab Ali Lasker , and that a portion of the land claimed by the 
plaintiff was land that had been given to her, Koonari, as dower, and as such 
was in her possession. ^ 

The Munsif held that there was no doubt but that Koonari, as the widow 
of .the deceased, was entitled to a one-fourth share in his estate ; and on the 
question as to whether *she would be entitled to the residue of the estate of the 

• Appeal from Appellate Decree No 322 of 1883, against the decree of Baboo Bolloram 
MuUick, Second Subordinate Judge of 24-Pergunnahs, dated 23rd Auguat 1882, modifying 
the decree of Baboo Brojo Behan Shorn, Third Munsif of Diamond Harbour, dated 20th 
September 1S81. 


802 



DALtM BIBI {1884] tLH. 

debaaaed (there being admittedly no other heirs nearer than those oomiog 
under the class of distant kindred), he found on the authority of the case of 
MussamoAit Soobhanee v. Bhetun, and Bamsay on Mahomed an Inheritance, 
p, 16, that the widow was entitled to the residue in addition to her prescribed 
share ; and as regards the portion of the land which Koonari stated to be her 
dower, he found that the plaintiff had failed to rebut the defendant’s case on 
that point, and he, therefore, found tliat that portion formed no part of the 
estate left by Jonah Ali Lasker, it being in the possession of Koonari as her 
dower ; he, therefore, dismissed the suit. 

The plaintiff appealed to the Subordinate Judge, who held, on the authority 
of Bailie's Digest, pp. 685 and 715, that distant kindred ” were classed as 
heirs, and that the husbapd and wife were disqualified from taking the 
return ” ; that the plaintifif^s kinship not having been denied, there was nothing 
to prevent her frojtn recovering her share of the “ return.” But as regarded 
the portion of. thi^ estate claimed by Koonari as dower, he agreed witli the 
finding of the Munsif ; he, therefore, allowed tiie appeal and modified the 
decree of the lower Court , and ordered that the plaintiff should recover posses- 
sion of an eight- [16]aana share in the estate of tiie deceased. The defendant 
appealed to the High Court. 

Baboo Jadub Chunder Seal for the Appellant contended that tlie widow 
was entitled to the “ return,” and cited Mussamctui Soobhanee v. Bhetun (1 
Sel. Bep., 346), Mahomed Arsad Choiodhry v. Sajida Banoo (I. L. B., 3 Cal., 
702), and argued that those who had a share in the “ return ” would take in 
preference to “ distant kindred,” and that therefore the widow must be preferred 
to the distant kindred. 

Baboo G^nja Sunkur Mozonidar and Baboo Pi an Nath Pandit hv the 
Bespondent relied on Bailie's Digest, pp 685, 716, and Tagore Liectures for 
1873 by Shama Churun Sircar, p, 232 • 

Judgment of the Court was delivered by 

Maopherson, J. — One Jonah Ali Lasker died leaving a widow (defendant 
1), a maternal uncle (defendant 2); and a paternal aunt (plaintiff) , and the 
sole question raised in this appeal is, whether undei Mahoinedan law the 
widow takes the whole estate of the deceased to the exclusion of the maternal 
uncle and the paternal aunt, who belong to the class of “distant kindred.” 

It is contended on the authority of the cases reported in 1 Select Keiiorts , 
346 and I. L B., 3 Cal., 702, that the widovv is entitled to the “ return,” and 
it is ingeniously argued that, as those who share in the “ return” take in 
preference to “ distant kindred,” so the widow’s claim must be preferred to 
that of the “ distant kindred.” 

But we think that neither the cases cited noi- the authorities go to this 
extent. What the cases decided was, that in the absence of other heirs (and 
distant kindred ” are heirs) the widow is entitled to the “ return ” as against 
the bat-uPmaU or public treasury. And this is in accordance with authoritv. 

Originally, it would seem, the widovf was not entitled to^share in the 
“ return ” at all, and an exception was only made in her favour as against the 
public treasury. But she has no claim to the “ return^” as against any of the 
heirs. The appeal is dismissed with costs. 

Appeal dismissed. 

NOTES. 

{ This hafi been applied in (1903) 30 Gal., 683; see also 3 Cal 702 1 
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[17] APPELLATE CIVIL. 


The 30th July, 1884. 

Present : 

Sir Bichard Garth, Kt., Chief Justice, and Mr. Justice Beverley. 


Hajon Manick Plaintitf 

versus 

Bur Sing Defendant. 

Cherrapoonjec Baj — Public and private rights — Code of Civil Proteditre, 

Act XIV of J88i^, 8 431, cL (b) — Foreign State — Succession to land in 
India — Intestate Succession — Succession Act, Act X of 1865, s. 5. 

The “ private rights ” spoken of in s 431, cl. (b) of the Code of Civil Proetduro do not 
mean individual rights as opposed to those of the body politic or State, but those private rights 
of the State which must be enforced in a Court of justice, as distinguished from its political 
or territorial rights, which must from their very nature be made the subject of arrangement 
between one State and another. Thev arc rights which may be enforced by a foreign State 
against private individuals, ai distinguished from rights which one State m its political capa- 
city may have as against another State in its political capacity. 

The Emperor of Aiisttia v. Day (30 L J. Ch , 690, 2 Giff , 628), United States of 
America v Wagnet (L. R , 2 Ch. App , 582), approved of. 

There is nothing to prevent a foreign or feudatory State from holding immoveable property 
in British India, and to such property the rule of intestate succession laid down in s 5t of 
the Succession Act (Act X of 1865) does not apply. The State must be regarded as a quasi 
corporation which continues to exist as a State so long as it i!» recognised as such by Her 
Majesty, whatever the rule of succession to it may be and whatever may be its foi^m of 
govornment. i , 

Case in which it was found on the facts that corUiii immoveable property situated in 
British India, which had formerly belonged to the State of Ohorrapoonjoo , having been granted 
by a former Raja of that State to the defendant, was still the property of the State, on the 
ground that the Raja was not competent to alienate it, and that the defendant’s plea of ad- 
verse prossession and limitation was not supported by the evidence. 

This was a suit by the Raja of Cherrapoonjee for possession of certain 
lands held by the defendant. The plaint stated that the Baj of Cherrapoonjee 
was governed by Bajas who were elected by the represen^tives of twelve 
doloyes, i e,, communities or claps, and who have no power to alienate any 
property appertaining to the Baj , that the lands in dispute were part of the 
Cherrapoonjee [18j Baj, and as such up to the year 1282 (B.S.) bad been in 
possession of the then Raja of Cherrapoonjee, Baja Bam Sing, whose Jubraj, 
the defendant was ; that on the death of Baja Ram Sing in 1282 the defendant, 
though Jubraj, was excluded from the Baj, which was conferred upon the 
plaintiff ; and that the defendant “ having the papers in respect of the time of 
- - ^ — - - 

* Appeal from Original Decree No. 13 of 1883, against the decree of Baboo Ram Goomar 
Pal Chowdry, Rai Bahadur, Subordinate Judge of Killah Svlhet, dated the 29th September 
1882. 

t [ Boo. 6 . — Succession to the immoveable property in British 
Law regulating succes- India of a person dcceahed is regulated by the law of British India, 
sion to ft deceased person’s wherever he may have had his domicile at the time of his death, 
immoveable and moveable Succession to the moveable property of a pei^on deceased is 
property, respectively. regulated by the law of the country in which be' Had his domicile 
at the time of his death.] 
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the preceding Baja in his own hands, and haying gained over the officers of the 
time of the former Bajah to his side, and having wrongfully obtained rent 
. decrees by bringing rent suits against the tenants of the lands in plaintiff's pos- 
.^eession .... and having . succeeded in the rent suits brought by the 
plaintiff against the tenants in occupation of the land in his (the plaintiff's) 
possession, by colluding with the tenants and causing them to put in false 
answers, has, notwithstanding plaintiff’s attempts, gradually dispossessed plain- 
tiff* from the lands in suit on various dates from the 12th of Jeyt 1282 (25th of 
May 1876) to the 13th of Assar 1287 (26th of June 1880), and has been holding 
’ unlawful possession thereof without allowing the plaintiff* to take possession of 
the same.” 

The defendant in his written statement alleged that the property in dispute 
had been the private property of Sobha Sing, a former Raja of Cherrapoonjee, 
who made a gift of it to the defendant in 1249 B. S , that the property had 
never been part of the Raj of Cherrapoonjee , that the defendant had been in 
adverse possession of it since 1249 B.S., and he pleaded limitation. The Court 
of First Instance dismissed the suit with costs. The plaintiff appealed to the 
Hign Court. Ail other facts material to this report will be found in the judg- 
ment of the Chief Justice. 

Mr. Evans, Baboo Sr math Dass and Baboo Bussmito Ktunar Bose for the 
Appellant. 

Baboo Mohniy Mohun Roy (with him Baboo Joyqobind Shomc, and Baboo 
Afiaiulo Gopal Paht) for the Respondent, raised two preliminary objections : 

(1) that the suit being one to recover possession of immoveable property for 
the State, it could not be said to be a suit to enforce a private right, and 
therefore it would not lie under s 431 of the Code of Civil Procedure; 

(2) that the propertv in suit being situate in British India, the rule of sue- , 
[193 cession applicable to it, should be that laid down m the Indian Succes- 
sion Act, s. 5, and not a rule of a Foreign State, which is lepugnant to the 
Laws of British India. 

The Judgment of the Court was delivered by 

Garth) C.J* — This suit was bi’ought by the Raja oi Chief of the State of 
Cherrapoonjee in the Khasia Hills to establish his title to, and to recover 
possession from the defendant of two villages, ins , mauzas Futtehpore and 
Augarpur, situated in the district of Sylhet, upon the following allegations : — 

It is said that these two villages formerly belonged to the Raja or Chief 
of Jyntia (whose territories in the plains we|^ confiscated by the British 
Government in 1835) , that in or about the year 1810 they were ceded by the 
then Raja of Jyntia to the Chief of Cherrapoonjee in consideration of certain 
assistance rendered to him by the latter Chief in a war between the Raja of 
Jyntia and a third Chief, the Raja of Khyram , that from that date the 
villages in question formed part ol the State of Cheri-apoonjee and were in the 
possession of successive Chiefs of that State down to the death of Raja Ram 
Sing on the 12th Bysak 1282 ; that during the, reign of Ram Sing tho defendant 
was appointed Jubraj or heir-apparent, and in that capacity had the manage- 
ment of these villages ; and that on the plaintiff’s accession he, the defendant, 
being disappointed at not l^eing himself elected Raja refused to makeover these 
villages to the Raj and retained them in his own possession. 

The defence is, that the villages in question were never the property of the 
Cherrapoonjee State as such, but were granted to the Chief of that State as 
' hts own private property ; and that in Bhadro 1249 (corresponding with 
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S^itember ]:842!)l the tbea Chief Sobh« Sing by a hibaaamah, or deed of gift, 
transferred them to the defendant ; and that from that time the defendant has 
been in possession. 

Eleven issues were framed in the lower Court, but the essential points in' 
the case appear to be three only : — 

(1) Whether the villages in suit were the public property of the State 
of Cherrapoonjee, or the private property of the Chief to whom they were 
given ? ■ 

tso] (2) Whether, supposing them to be the property of the State, they 
could be alienated by grant from the Chief ? and 

(3) Whether, assuming them to be the property of the State, the defend- 
ant has been in adverse possession for more than twelve years before the 
Institution of this suit, and the plaintiff's suit is thus barred by limitation ? 

The lower Court, in a very lengthy and elaborate judgment, has found for 
the defendant both on the merits and on the plea of limitation. The Subordinate 
Judge comes to the conclusion that the villages in suit were the private 
property of the Chief, and that they were granted to the defendant by 8<^ha 
Sing, and have been in his exclusive possession since the date of that gram. 

- The plaintiff is accordingly the appellant in this Court. 

Before entering on the particular questions involved in the case, it may bo 
useful to consider a few facts relating to the historv and circumstances of the 
Bajas or Chiefs of Cherrapooniee. 

Cberrapoonjee is one of several small semi -independent States situated in 
the Khasia and Jyntia Hills, which separate the valley of the Brahmaputra 
from the Bengal districts of Sylhet and Caohar. The State is governed by a 
Baja or Chief (called in the Khasia language the Leem), acting in conjunction 
with the heirs (or Jubrajes), the ministers (or muntries), and the headmen 
(or doloys). The succession to the Raj or Chiefship is regulated partly by 
inheritance and partly by a system of election. The ordinary rule of inherit- 
ance is based on descent through the female line , or, in other words, succes- 
sion to property is traced through females, and not through males. If a male 
dies possessed of property which he has acquired, it will go, if he is unmarried, 
to his mother and her issue , if married to his wife and her issue , and if there 
is no issue to her, mother and her mother’s issue. An exception is made in 
the succession to the Raj and the Chief offices of State, the reason for the 
exception probably being, that such offices must be held by a male. But even 
in these cases the succession is not from father to son, but through the mother , 
that is to say, a deceased Raja is succeeded by his uterine brother, or 
the son of his maternal auift or his sister's son. All persons standing in 
£ 21 ] such relationship to the reigning Chief are possible heirs and are styled 
Jubrajes, and ou the death of a Chief, his successor is elected from amjng the 
Jttbrajes by the twelve doloys or headmen of the State. Thus the succession 
to the Raj, although confined to one family, and ordinarily to an established 
rule of inheritance in that family, is nevertheless subject to a power of veto 
vested in the doloys, who can apparently pass over the nearest heir in favour 
of one mora remote. It has bedn contended for the defendant in this ease 
that this practice of election has been introduced only recently by the British' 
Government, but from a consideration of the agreements with the Chiefstof 
the Khasia Hills, published in Aitchison’s Treaties (vol. 1, pp. 88, 95, 99, &e,,) 
and other evidence, we think that all that the British Government has don^ 
has been to attempt to give validity and permanence to customs of old standing, 
and we find good griDunds for supposing that the practice of electing the Chief 
from among the Jubrajes is a custom of old standing. 

I- 
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The genealogical table annexed has been drawn up Irom the oral evidence 
taken in the case. This table will be found useful not only as indicating 
generally the manner in which the succession to the Baj has been regulated, 
but as showing particularly the relationship which exists between the parties to 
this suit. In respect of one or two of the details shown in the table, the evidence 
is somewhat contradictory, but on the whole the table is sufficiently accurate 
for all practical purposes. It appears that Boy Bing, who was the reigning 
Chief at the time these mauzas were acquired from the Baja of Jyntia, was 
succeeded by his sister's son, Dewan Sing. Dewan Sing died before 1830, and 
' was succeeded by his sister’s daughter’s son, Sobha Sing. Sobha Sing died 
V in 1856/1263, and was succeeded by his sister’s son Bara Sing. On Bam 
Sing's death in 1875/1282, the nearest heir would appear to have been the 
defendant Bur Sing, who is Bam Sing’s mother’s sister's son , hut Bur Sing 
had embraced Christianity , and the doloys, therefore, vetoed his succession, 
and elected the plaintiff, Hajon Manick, who, it will be seen, belonged to 
a more distant branch of the family, his maternal grand-mother being a 
sister bf Bam Sing’s maternal grand-mother. We are inclined to attach 

1^] GENEALOGICAL TABLE OP THE RAJ FAMILY OF CHRRBAPOONJEE 


Roy Singh Sister A war Sing Jatia Singh 

or Chora I 


Parbat Leem Dewan Singh Ka Lar Kasvntow 


Soomer Gin 


Ka Jat 


I . 

KaPah 


Ka Liar 


I I I I I 

Sobha Singh Ka Siar 2 Ka Shong 3 Ka Bon Ka Ahjir U Dhon Manick t Ka Tad bon 
t 1263 
Ratan Singh 


1 1 Deft 

1 

1 

Ka Kan- Kaget Ko^i ? I 

U Hajon Manick 

Bur Manick 


Ram Sing grimai 


t 1282 


Chunder Sing Gin 


Plaintiff. 


Sing Manick Jobul Koer (married plaintiff’s sister) ^ 

i 

Jibuii Roy U=Male (the masculine definite article) 
Ka=Female. 


considerable importance to this circumstance, and we think that it has 
i^ot been sufficiently taken int#account by the lower Court. The Subordinate 
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JudgA seems to have thought that the plaintifT and the defendant stood 
in the ssime degree of relationship to the late Chief Bam Singh, bmt this 
was not so. The plaintiff, it will be seen, belongs to a branch of the family 
CIS] quite distinot from that to urhioh Sobha Sing, Bam Sing, the defendant 
Bur Sing and hie witness Sing Manik belonged. And this fact will be found 
to be of great importance, when we come to consider how far the defendant ^ 
held and managed these mauzas in his own right, or in conjunction with, and 
on account of, the reigning Chiefs Sobha Sing and Bam Sing. It is in evidence, 
that Sobha Sing, Bam Sing, the defendant and Sing Manik all lived together^, v. / 
whereas the plaintiff belonging as he did to a different branch of the family:^' ^ 
lived elsewhere. It is true that during the lifetime of Sobha Sing, Dhon Manick " 
was an heir and Juhaj, and used to take a part in the management of affairs, 
but he seems to have died before Sobha Sing, and after his death the Jubtajes 
were Bam Sing and the defendant. And it further appears from the evidence 
of one of the defendant’s own witnesses (p..258) that Bam Sing lived generally 
in the house of his father’s iiter at some distance and only came occasionally 
to Cherra, the business of the State being chiefly conducted by the delSndant. 

And the defendant seems to have retained this position during Bam Sing%^ign 
being occasionally assisted by Bam Sing’s nephew, Sing Manick. This at vonoe 
explains the reason, why the defendant should be in a position to adduce evi- 
dence of his possession of the inauzas in dispute before the plaintiff’s decession; 
and why the plaintiff’s evidence of the possession of his predecessors in the Baj 
should be far less satisfactory. The persons who collected the rents were all 
practically in the employ or acting under orders of the defendant. 

Before proceeding, however, to deal with the case on its merits, it will be 
convenient to dispose of two preliminaiy objections that were raised at the 
hearing on the part of the respondent. 

The first objection is, that the present suit will not lie under the provisions 
of s. 431 of the Code of Civil Procedure That section enacts that ‘-a foreign 
State may sue in the Courts of British India, provided that (a) it has been 
recognized by Her Majesty or the Governor-General in Council, and (b) the 
object of the suit is to enforce the private rights of the head or of the subjects of 
the foreign State.” It is contended that when the object of the suit is to recover 
immoveable property for the State^ such suit cannot be said to be brought for 
the enforcement of a private [24] right. But this contention appears to Us to 
be based on a misapprehension of the section in question. The jmvate rights ” 
there spoken of do not mean individual rights as opposed to those of the body 
politic or State , but those private rights of the State which must be enforced 
in a Court of justice, as distinguished from its political or territorial rights, 
which must, from their very nature, be made the subject of arrangement bet- 
ween one State and another. They are rights which may be enforced by a * 
foreign State against private individuals, as distinguished from rights which 
one State in its political capacity may have as against another State in its 
political capacity. 

The rule laid down in s. 431 is only an enactment of that which preyai^ 
in England ; and as the plaintiff here represents the Government of an 
dent State, recognised as such by Her Majesty’s Government, and is 
recover from a private individual in this country thoROj^ mauzas, which 
Ulthengh situate in British territory) are claimed to belong to the pl^i|Kff 
as the head of the State, we consider that this case cotPeB clearly v^hln * 
the rule [see Emperor of Austria v. Day (30 L, J. Ch., 690 ; 2 Giff., 628), C7ni<«^ 
State$ e/ America v. Wagner (L, B„ 2 Oh. App# 582)J , o® 
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Jhe second objection taken was to tlie effect tliat the property in suit 
being situated in Dritish India, the rule of succession applicable to it must be 
that laid down in the Indian Succession Act (s. 5), and not a rule of a 
foreign State which is repugnant to the laws of British India. 

This point was argued by Baboo Mohnii Mohun Hoy for the defendant 
with great ability, and at some length, and it is admitted that there would he 
considerable force in it, if the mauzas in question were found to be the property 
of a private individual. In that case the succession to the property' would no 
doubt be governed by the Isx loci If, for example, these two villages were 
found to be the private property of the defendant, and he should die intestate, 
the villages would probably pasjs to his heirs, as defined by the Indian Succes- 
sion Act, and not to those who would be his heirs under the rule of succession 
obtaining in the Khasia States. But if, as tfie plaintiff contends, the villages 
C2i] in question are the property of the Cherrapoonjee State, we think that 
the objection ought not to prevail As Mr Kvam has pointed out, the State 
must be regarded as a quasi coiporation, which continues to exist as a State 
so long as it is recognized as such by Her Majesty, whatever the rule of succes- 
sion to it may be, and whatever may be its form of government. (See The 
United States of America v Wnqnei ) 

So far as we are aware, there is nothing to prevent a foreign or feudatory 
State from holding land in British India Tlie Baja of Tipperah holds land in 
Britisli India, as yvell as in Independent Tipperali , and it has been decided 
that the property which he holds in British India follows the succession to the 
Tipperah Baj, and is not governed by the British law of succession — Neelkisto 
Did) Bunnono v. Beerchmider Thakooi (12 Moo , I A. 523) , Beerchiindei Manik- 
kya v. Hajcoomai Nobodeepchandet Deb Bmmono (I L R , 9 Cal., 535) , Maha- 
rajah Beorchundor Manikkyaw, hhanchundei Thakin (3 I L.R., 417). Wetliink 
this is the true view of the matter, and we are confirmed in this view by a 
consideration of the document at p. 122 of the printed book. That is a receipt 
or release executed by Baja Bam Sing in favour of the British Government 
acknowledging that he had leceived two villages, Gosainpur and Burnugar, 
situated in British territory, in exchange foi certain lands at Cherrapoonjee, 
which he had ceded to the British Government, and the document goes on to 
say — “ I and my heirs and successoi s to the liaj will own and possess the 
lands of those mauzas as zemindars under the British Government ”, that is 
to say, the mauzas are declared to appertain to the Raj as represented by the 
Raja for the time being. The question of intestate succession, therefore, does 
not arise, and this objection falls to the ground. 

We proceed now to consider the case on its merits, and we will first deal 
with the title set up by the defendant 

His case is that the mauzas in suit w'ere a gift to Roy Sing personally, for 
services which he had personally rendered, and that they descended to Sobha 
Singh as his private property. He then says, that in or about the year 1840 
the British Government [ 26 ] assessed them With revenue, as part*and parcel 
the Jyntia State, which had been confiscated Upon that, Sobha Singh, he 
aaf Sj Wanted to appeal, but he was unable to do so for want of funds He ac- 
cordingly called ^11 his nephews together and told them • ‘*1 am unable to defray 
tbe^ expenses of the case, you had better prosecute the litigation and pay' the 
expenses ” (pp. 176, 239). The defendant, however, according to his owui 
account, was the only one of them whiling to undertake the business, and, 
.^emoordingly, be says, with the^onsent of the others, the deed of gift printed at 
page 261 was executed in his favour. This deed runs as follows . — 
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To the well-behaved Bur Sing Raja, inhabitant of Cherrapoonjee : 1, 
Bobha Sing Raja, of the above place, do execute this hihanamah to the follow- 
ing effect : 

‘ The Deputy Collector of Sylhet having assessed rent, as included in the 
territory of the Jyntia Raj, upon my two bmtis of Augarjore and Futtehpore, 
appertaining to my Baj of Cherrapoonjee, I have preferred an appeal to the 
Revenue Commissioner of Dacca in dissatisfaction of the said order. Whereas 
you are my sister's son and an heir presumptive to my throne, and as I cannot 
conduct the said litigation, and defray the expenses thereof, I, therefore, of my 
own accord, make a gift to you of all the lands of the said two bustts Augarjore 
and Futtehpore , you will defray the expenses of the said litigation from your 
own pocket, and, after the case is decided, take possession of the said two htisttn, 
and continue to enjoy the same inth powpt to alienate by sale or gift. To this, 
/ leliiujutih my own right and bestow it on you , yon and your heirs will be 
entitled to alienate it by sale o) gift and to enjoy the same To this purport, 
1 execute this hihanamah, dated Rliadro 1249 B.S " 

Having obtained this deed, the defendant proceeded to borrow money 
from Colonel Lister, the Political Agent, and his sUerishtadar Manick Chunder 
Hoorn, and went to Dacca to get the mauzas exempted from payment of 
revenue Notwithstanding the statement, that none of the other nephews 
would undertake the business, it is admitted (pp. 177, 242, 258) that Ram 
Sing on this occasion accompanied the defendant, and it is also a significant 
fact that the proceedings were conducted, not m the [271 defendant's name, 
hut in the name of Sobha Smg, The appeal was successful, the mauzas 
were declared to be revenue-tree, and a sum of about Rs. 4,000 was refunded 
as mesne profits. From this money Colonel Lister and Manick Chunder 
Hoorn were repaid, and a certain amount was admittedly paid to Bobha Sing. 
The defendant says that he paid him the profits accruing prior to the date of 
the gift. But Manick Chunder Hoorn gives a different account of what took 
place. He says : “ Bur Sing Raja went to Sobha Sing Raja with that money. 
The next day 1 also went there Soliha Sing Raja had contracted witli me in 
writing that he would pay me a 6-anna share of that money. Sobha Sing 
and Bur Sing were both present, and they paid me my 6 annas share. Sobha 
Sing paid some money to Charkha Delay as reward. The remaining 10 annas 
share he took to Cherrapoonjee Out of that the Colonel Saheb's loan was 
repaid” (p. 258). Charkha Dolay also says (p. 242) that it was Sobha Sing who 
repaid Colonel Lister’s loan. From that time to the present the defendant 
says that he has been in possession of these mauzas. 

In support of these allegations the defendant has filed, among other 
documents, — 

( a) — a purwanah, dated 5th May 1851, addressed by the Political Agent 
to Sobha Smg, wliich purports to show that the Agent at that time recognized 
these villages as the property of the defendant (p. 26b) , 

(b) —an account and receipt of Manick Cliunder Hoorn for moneys said to 
have iieen paid to him by the defendant on account of the appeal at Dacca 
(pp. 270, 271) , 

(c) — some reports which are filed to show that even after the cession of 
these mauzas to Roy\Sing, they continued to he part and parcel of the Jynfda 
State, and were never incorporated with the Cherra Raj (pp. 272 to 275) ; and 

(d) — a large number of zemindari papers and accounts, showing that for 
some years past the rents have been paid to the defendant. * 

The execution oi tlie deed of gift by Sobha Sing has not been seriously 
disputed in this Court, nor is it denied that the defendant has been in ostensible 
possession and receipt of the [28} rents. But it is contended that the gift was 
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Hot intended to operate as an alienation of the property from the State ; that 
the defendant was at the time a J ubraj with every chance of succeedinf^ to the 
Raj. And it has been argued by Mr. Evans^ with considerable force^ that this 
deed was really only executed in order to enable the defendant to raise money 
for the purpose of prosecuting the appeal and ot appearing in person before the 
Commissioner as the appellant, and not with the intention of creating in hini 
any rights antagonistic to those of the State 

As regards his possession, it is contended that it was pei’inissive and not 
adverse to the reigning Chief, and that the defendant as Jubtaj and heir w^as 
allowed to manage the properties, but that the real heneticiaiy owner was the 
State. 

We now^ proceed to examine the plaintiff’s case, winch is to the effect — 

(1) — that the raauzas in suit are tlie jiropertv of the State , 

(2) — that, ai 4 such, they could not be alienated by any Chief foi the time 
being , and 

(3) — that the defendant’s possession was onl\ the possession of a Juhraj 
on behalf of the State, and not adverse thereto 

(1) On the first point it seems to us that these lands liaving lieen coded 
by the Raja of Jyntiafor services rendered to him in time of war bv the Chei ra- 
poonjee Raja and his follow^ers, the probability is tiiat they weie ceded to tlie 
Cherra State, and were not a gift to the Chief personally. It apiioars, more- 
over, that these mauzas weie held by Dewan Sing and Soliha Sing as succes- 
sive Rajas, whereas there is evidence to show that, had they been Hoy Simj\ 
private property they would have descended to othei heirs It is admitted by the 
witnesses on both sides that there is one lule oi succession to the 
private property of a Chief, and another to the propeity of the State, and, 
clearly this must be so, inasmuch as the State iiroperty must follow the 
rule of succession to the Raj oi State itself, and tliat rule, as we have seen 
above, is first subject to the condition that the Chief must be a male , and 
secondly, to the principle of election. As legards the piivate property of 
a Raja, however, the rule of succession is stated to be as follows -The 
property would ordinarily go to a sister and her daughters , in default ol daugh- 
ters, to a son for life, and after >^29] him to the Raja If the deceased Raja left no 
sister or sister’s issue, the property would descend to his successor in the Raj 
(pp. b2, 86, 91, 93, 101, 109, 113). Now, there is evidence on tlie record 
(pp. 97, 101, 247) that Roy Sing left female heirs, who w^ould have succeeded to 
these mauzas had they been private pioperty But be tins as it ma>, theie 
can be no doubt that even if they descended properly to Dewan Sing as private 
property, Dewan Sing left sister’s daughters surviving him (pp 82, 86, 97, 101), 
Ka Jat and Ka Pah would, under ordinary circumstances, have been Dewan 
Sing’s private heirs. This is admitted by the defendant (jjp 175, 176) and Sing 
Manik (p. 248), but they try to get over the diflicujty b\ pretending that the 
sisters had separated from Dew^an Sing, and so weie incapacitated from 
succeeding. We are unable to consider tins explanation either sufficient or 
satisfactory. • • 

In the next place thei'e is evidence to sliow that these mauzas were dealt 
with as an appanage to the State. The official documents printed at pp 1 20, 
272, 275, of the paper-book, show conclusively that Sobha Smg claimed the\e vil- 
lages as part and parcel of his territorial dominions, and there is oral evidence to 
show that he and his predecessors had exercised sovereign jurisdiction therein 
down to the year 1838 (pp. 13, 23, 35, etc ). In the deed of gift itself we have the 
' viliagSB described by Sobha Sing/as appertaining to my Ha] of Chenapuonjee,'* 
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On the whole evidence, therefore, we have no hesitation in coming to the 
conclusion that the two villages in suit were the property of the Cherra Baj, 
and not the private property of Sobha Sing. 

Then the question arises, was Sobha Sing capable of alienating these 
villages by gift or otherwise ? And on this point we muse also find for the plain- 
tiff. Putting aside the mass of oral evidence upon the point, it seems clear 
that if the mauzas were ceded to the State, as many of the witnesses say they 
were, and as we find to be the fact (pp. 81, 84, 88, 93, 96, 103), and if the 
Chief is, as we have already decided, an elected Chief (though always elected 
from the same family), he would have no authority to alienate these lands, and 
confer them as private property on another member of the family An attempt 
has been [30] made to prove that other Bajgi lands have been alienated by 
various Chiefs , but we think the attempt has failed The grants to the British 
Government were either made in exchange for other lands, or for other con si* 
deration. The alleged grant of Chandpur by Dewan Sing to his son Sowargiri 
is not a case in point, for the defendant admits that this property (thougli 
acquired by Dewan Sing himself) descended to Sobha Sing and Earn Sing and 
is now in the plamtifl’s possession (pp 178, 179, 250). The Bimanna lands 
said to have been given by Ram Sing to his daughter were lands purchased by 
himself (pp. 238, 243). The Chakla lands given by Ram Sing to his son were 
similarly acquired, and improved out of Ins private means (pp. 238, 245), and it 
also appears tiiat rent is paid to the State in respect of those lands (p. 250). 
On the whole, we consider the defendant has failed to prove any other instance 
in which Rajgi property has been alienated by the reigning Chief ; and looking 
at the constitution of the State as described above, and the limited power 
possessed by the Chief, we concur with the lower Court in finding that he had 
no authority to alienate the property of the State. 

Then, lastly, we come to the question of limitation And as to this we must 
hold that the defendant’s possession has not been a possession in his own right 
adverse to the State In the first place we think that the hibanamah was not 
intended to alienate these properties from the Strxte We have seen that at 
that time the defendant occupied tlie position of Jubtaj and presumptive heir 
to the Raj. We have seen that Ram Sing accompanied him to Dacca to procure 
the release of these properties from the assessment that had been imposed upon 
them by the British Government, and we have also seen that the defendant 
was all along living in the same family with the reigning Chief, and that uj) to 
the death of Ram Sing it was apparently expected that ho would himself one 
day succeed to the Raj Moreover, we find that even after the deed of gift, 
Sobha Sing and Ram Sing tieated these mauzas as if they were the proijerty 
of the State. 

For instance, the official documents printed at pp. 115 to 118 show 
that it was Sobha Sing, aiid not the defendant, wlio moved the Collector in 
1846-47 to liave the river Kapua included [31] within the limits of mauza 
Futtehpur, and so also it was Bam Snig ami not the defendant who prosecuted 
the cases ^regarding Mr. Howa^^d’s tea garden, Mr. Foley’s garden and other 
claims to lands said to be included within these mauzas (pp. 123 to 140) It 
seems to lie admitted^ even by the defendant’s own witnesses (pp. 231, 223), 
that those cases were not only, conducted in Ram Sing’s name, but by his 
servants, and, amongst others, by one Bongo Chunder Sen, who was admittedly 
the Raja’s Am-Mukteai\ 

Everything in fact was done in the Raja’s name (p. 258). In the 
document printed at p. 122, the defendant is himself described as the cUtorney fop 
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Bam Sing. It is admitted that Bam Sing himself used at times to visit these 
mauzas. The persons who collected and remitted the rents admittedly collected 
and remitted the rents both of the Bajgi property and of the defendant’s 
private property (Nowagaon and Sandorgaon). The only evidence there is of 
the defendant’s possession is, the use of Ins name in the zemindari papers ; and 
of this, we think, there is a sufficient explanation. The management of these 
estates was entrusted to liirn &sJubraj , he was living with Ram Sing, and his 
acts were no doubt looked upon as Bam Sing’s acts. Tlie papers were all in his 
custody, and he could keep back or make away with any that did not favour his 
own pretensions. Oq the other hand, the plaintiff, as we have seen, belonged to 
a different branch of the family, and though a possible heir, it is not proved 
that he took any part in the management of affairs before his election to the 
Raj. It is most difficult for hi\n, therefore, to produce papers or give any 
evidence that Ram Sing was actually in possession or shared, as we quite 
believe he did, the rents and profits of these mauzas 

Then we have the fact that on the occasion of Sohha Sing’s sradh, the 
tenants from these villages, as from other villages belonging to the Raj, attended 
at Cherrapoonjee with presents of goats and other things This fact is 
admitted (pp. 177, 246), although the defendant attempts to put his own 
interpretation upon it, but it seems to us that the natural inference to be drawn 
from it is, that these villages were at that time recognized as an appurtenance 
to the Raj, and that the tenants attended C32] with their otienngs on that 
occasion as the tenants of the Raja, and not as the tenants of the defendant. 

The lower Court seems to have been- ol opinion that if the mauzas in suit 
were really the property of the State, the defendant’s possession might be 
taken to be the possession of the Chief. 

In paragraph 49 of his judgment, the Subordinate Judge says . “ Then the 
plaintiff’s pleader contends, thot when it appears from the evidence on the 
side of the defendant, that Sobha Sing had granted the hiba with the consent 
of Ram Sing Raja, then the possession of the defendant, even if such posses- 
sion be granted for argument’s sake, being held with the consent of Ram Singh 
Raja, and a period of 12 years not having elapsed since the time when the 
plaintiff became the Raja in immediate succession to Ram Sing, the plaintiff*, 
under these circumstances, cannot be barred b\ the possession ol the defendant.” 
It appears to me tliat this argument of the jileadei foi the plaintiff would have 
been to a great extent effective, if the disputed propert\ had been proved to be 
a part and parcel of the state of Cherrapoonjee But when, lor the reasons 
alluded to above, the property in question, instead of being an integral portion 
of the Cherrapoonjee State, has been proved to ))e tlie exclusive estate of the 
Rajas in their individual rights, and that the same was capable of transfer, then 
such consent on the part of Rain Sing served only to extinguish his own rights, 
and the plaintiff on this ground cannot derive much benefit from that argu- 
ment We have, however, arrived at the conclusion, lor the reasons which 
we have already given, that the mauzas m suit vvere the property of the Raj, 
and not the personal property of the Chief, and that the Chief had no power 
to alienate them by deed of gift We find, toq, upon ^the evidence^ that the 
defendant was in possession as Jubraj in trust for, and on behalf of, the reign- 
ing Chief, and that the plaintiff' is, therefore, not barred bv such possession 
from recovering the properties We accordingly reverse the finding of the 
lovrer Court and decree the plaintiff’s claim to lihese two mauzas. 

The only question which remains is as to the costs. 

Under ordinary circumstances, as the plaintiff is the successful party, we 
should have given him his costs. But this is a peculiar [83] case. The circum- 
stances under which the grant was made to the defendant, the form of the 
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grant itself (*' to him and his-heirs *')r the fact of its being made with the 
eonsent of the other members of the reigning family, and that the defendant 
has had the management, and probably shared the profits of the property 
from that time to the present, might well have induced him honestly to suppose 
that he had a right to retain possession, at any rate during his own life. 
He had, moreover, good reason to expect that he himself would have become 
the Baja on the death of Bam Sing, and the change in his religion appears 
lo have been the only reason why his claims have been set aside. It seems 
to us, therefore, that he w4s fully justified in taking the opinion of the Court, 
before giving up the property ; and, as the judgment of the Subordinate Judge 
was in his favour, he sliould not be made responsible for the costs of this 
appeal. 

We think, therefore, that this case should be made an exception to the 
general rule, and that each party should pay his own costs in both Courts. 

Appeal allowed. 


NOTES 

[Upon this, subject of jurisdiction, bco Gurdyal v. liaja of Fartdkoi (1894), 22 Cal., 222; 
Dicey on Conflict of haws, II ^n., p. 105, el seq The change in the language of sec 431, 
C. P. C., 1882, with reference to ‘ private riffht * in the C. P C., 1008, sec. 84, may be noted.] 
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The i^9tk August, IS84, 


Present • 

Mr. Justice Macpherson and Mr. Justice Beverley. 

Lutifunnissa Bibiand others (Defendants) Appellants 

vei sus 

Nazirun Bibi (Plaintiff) Respondent.' 

Mutwali, Suit by — Religious Tut st- -Charitable Trust — Civil Procedujc Code 
{Act XIV of 1882), ss. SO, 539— Act XX of 1863. 

The plaintiff sued to recover possession as mutwalt of certain parcels of land, alleging 
that they were dedicated as wiiqf and that the profits were applied to the feeding of 
wayfarers and travellers, to lighting the mosque and shrine in the evening, and to meeting 
the expenses of repeating prayers on the occasions of Id and Bakhrtd, and that the said 
profits were never spent for personal purposes.” The plaintiff based her right to sue upon 
the fact that her deceased husband had been mutwali, and she prayed that the property in 
suit might be declared wiujf, and that certain alienations made by her step-son, since her 
husband’s death, might be set aside. 

tM] Held, that the trust to which the suit related was one partly for charitable, and 
partly for religious, purposes. As far as it related to the former, it was governed by s. 539 
of the Civil Procedure Code, and if viewed in the light of the latter, bv Act XX of 1863 , 
and that the suit, not being properly framed in compliance with the provisions of cither of 
those enactments, was not maihkainable. 

Held, further, that even supposing the endowment alleged was neither a public chanty 
within the ujeaning of s. 539 of the f/ivil Procedure Code, nor a religious endowment to 
which Act XX of 1663 applied, the plaintiff was not entitled to sue alone, as it was clear 
upon the face of the plaint that others were interested m the subject-matter of the suit, and 
therefore that she could only sue on behalf of all who were so interested, having first 
obtained the leave of the\^ourt, and having otherwise complied with the provisions of s. 30 
of the Civil Procedure Code. 

* Appeals from Appellate Decrees Nos. 188, 189 of 1883, against the decree of F. W. 
Badoook, Esq*, Offion^ing Judge of Hooghly, dated October 10th, 1682, afirrming the decrees 
of Babod R^ar Nafl Ho/iOomdar,> Second Suborduiate Jud|j^ of that district, dated 
l^ptember 16th, 1879. 
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The facts of this case are sufficiently stated for the purpose of this report 
in the Judgment of the High Court. 

Baboo Unia Kali Mookerjee for the Appellants. 

No one appeared for the Bespondent. 

The Judgment of the High Court (Macpherson and Beverlfa", JJ.) 
was delivered by 

MaopherBOn, J. — In this case the allegations of the plaintiff are to this 
effect : She states in her plaint that the resumed mehal Harishpur, and four 
parcels of lakheraj land in four other mauzas were dedicated as ivnqf by a 
former Maharajah of Burdwan, and that the profits were ever since applied 
to the feeding of wayfarers and travellers, to lighting tlje mosque and shrine in 
the evening, and to meeting the expenses of repeating piayers on the occasions 
of Id and Bakhrtd, and that the said profits were never spent for personal 
purposes.” She then goes on to say that after the death of her husband, 
Syed Mokram Ali, the defendant No. 1. who is her step-son, sold the mehal 
Harishpur and granted a mocmran potta of the four parcels of lakheiaj lands 
to defetidant No. 2, ostensibly in the name of defendant No. 3, and that 
defendant No. 2 accordingly took possession of all the properties in By sack 
1274. She therefore prays that the properties in suit may be declared to be 
loiiqf, that the sale and lease may be set aside, that the connection of defendant 
No. 1 with the properties [35] may be terminated on the ground of his having 
committed waste, and that she herself may he put in possession as mutwah. 

The defence was that the properties in question were not wuqf at all, hut the 
ancestral property of Mokram Ali and his brother Koim Ali, by whose heirs 
they had been transferred to defendant No 2 and his wife Lutifunnissa Bibi, 

[The learned Judge here stated the names of the properties in suit and the 
dates of certain sales and mocurrari pottas connected with these properties.] 

The present suit was instituted on 3rd March 1879, but Lutifunnissa Bibi 
was not made a party till 19th May 1879. 

The material issues fixed in the case were these . 

Has the plaintiff a cause of action 

Is the claim barred by limitation ? 

Are the properties wuqf or the ancestral heritable property of the family ? 

On these issues the first Court held that the plaintiff as widow of the late 
muiwah had a right to bring this suit, that the suit was not barred by limi- 
tation, that there was no satisfactory evidence that mehal Harishpur was 
wuqf, but that the four parcels of lakheraj lands were tvuqf “ for the purpose 
of carrying on the rites of religion and for feeding the poor,” and a decree was 
accordingly given to the plaintiff for possession of these four properties as 
mutwah. * 

Against this decision both defendant No. 2 and his wife appealed to the 
Judge, but their appeals were unsuccessful. TIley have now preferred a second 
appeal to this Court. 

No one having appeared for the respondents, the appeals have been heard 
by us ex parte. 

The appeals only relate to the four parcels of lakheraj land granted in 
mocur7*an lease to defendant No. 2, Sheikh Parbuddin, and his wife Lutifun- 
nissa. In appeal 188 Parbuddin is the appellant, and in appeal 189 
Lutifunnissa. 
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Several points have been raised before us. 

The suit having been instituted against Parbuddin on 3rd March 1879, it 
is contended that so much of it as relates to Niyamatunissa’s share, leased to 
him on 20th January 1867, is barred [ 86 } by limitation. Again, Lutifunnissa 
not having been made a party till 19th May 1879, it is contended that the 
suit is barred as regards the share of the proj^erties leased to her by Mahafiz 
Hosein on 5th March 1869. It is further urged that there is no sufficient 
evidence that the property in question was ever dedicated as and, more 

particularly, that the excess lands 12/>, '3'", Ic, in mehal Ga^ngeswar were 
improperly found to form part of the endowment. 

The main contention, however, is, that the plaintiff had no right to bring 
this suit at all, and, we think, the case may be disposed of on this ground 
without going into the other questions raised. 

It is urged that if this endowment is a public charity . the suit should have 
been instituted under the provisions of s. 539, Civil Procedure Code, by two or 
more persons directly interested in the trust with the written consent of the 
Collector. If, on the other hand, the endowment is a religious trust, it is con- 
tended that the suit should have been brought under Act XX of 1863, after 
sanction obtained under s 18 of that Act In either case, it is said, the 
plaintiff had no sufficient interest to entitle her to sue, nor could she sue to 
obtain for herself possession of the properties 

According to the plaint in this case, the trust is one partly for charitable, 
and partly for religious, purposes So far as the trust was “ for the feeding of 
wayfarers and travellers,” it was a trust for the benefit of a considerable portion 
of the public answering a particular description, and was therefore a trust for 
a public charitable purpose The object of the plaintiff’s suit was to oust the 
mutwah, get herself appointed in his place, and have the properties vested in 
her. Section 539 '' of the Code applies to a suit of this nature, which is 
really one for the administration of the trust, and such a suit can only he 
brought in accordance with the provisions of that section 

But even supposing that the endowment in this case was neither a public 
charity within the meaning of s 539 of the Civil Procedure Code, nor a 
religious endowment to which Act XX of 1863 is applicable, the plaintiff 
was not entitled to sue alone to be appointed mutwah and to obtain possession 

*[ Sec. 539 — In case of any alleged breach of any express or constructive trust created 
for public charitable or religious purposes, or whenever the direc- 
When suit relating to tion of the Court is deemed necessary for the administration of 
public chanties mav be any suoh trust, the Advocate-fTeueral, acting ex-officio, or two or 
brought. more persons having an interest in the trust, and having 

obtained the consent in writing of the Advocate-rreneral, may 
institute a suit in the High Court or the District Court within the local limits of whose civil 
jurisdiction the whole or any ^art of the subject-matter pf the trust is situate, to obtain a 
decree — 

(а) appointing new trustees under the trust ; 

(б) vesting any property in th^ trustees under the trust ; 

(c) declaring the proportions in which its objects are entitled ; 

authorizing the whole or any part of its property to be let. sold, mortgaged or 
exchanged ;• 

(e) settling a scheme for its management, or granting such further or other relief as 
the nature of the case may require. 

The |*owers conferred by this section on the Advocate-General may, outside the Presi- 
dency-towns, be exercised also by the Collector or by such ofTioor as the luocal Government 
may "appoint in this behalf. 

Act No. X of 1840, Section 2, is hereby repealed ] 
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of the property. The first Court [37] holds that she was entitled to 
bring this suit because she was a wife of Mokram Ali, the late mutxoali, but 
we cannot agree that this is a sufficient reason Even if we regard her as 
suing as a person interested in the trust, then on the face of the plaint there 
are other persons interested, and she could only sue on behalf of all who were 
so interested, and in order so to sue, she should have obtained the i)erniission 
of the Court, and otherwise complied with the provisions of s 30 of the Civil 
Procedure Code , not having done so, we think, she had no riglit of action. 
In whatever light the suit be legarded therefore, we think it clear that it was 
not properly framed and will not lie. The decree of the lower Appellate Court 
is accordingly reversed, and the suit dismissed with costs in all the Courts. 

Appeal allowed. 

NOTES. 

£ The C P. C , 1908, sec. 9‘i sub-clause (2) enacts that save as provided by the Religious 
Endowments Act, 18G3, no suit claiming any of the reliefs specified in sub-section (1) shall 
be instituted in respect of any such trust as is therein referred to except in conformit> with 
the provisions of that sub-section This sets at rest the previous conflict of opinion as to 
whether those provisions were mandatory — Se-' (1900) 33 Cal , 789 10 G \V. N , 581, where 

the previous cases are fully discussed , 10 Bom , 020 

And within the scope of that sub-clause now fall suits to yemovo an\ tiustee (24 Cal , 
418, 2 M. L J , 251) , as to who can sue, see 24 Cal , 4 L8 ; 2 C L. J , 400 

It 18 not necessary that there should be any breach of trust ; it is enough if the direction of 
the court is considered necessary for the administration of that trust — 11 All , 18, in 
0 1 C., 219 All , it was held that ii suit of this soit e.innot bo referred to arbitration 

As regards the scope of sec 30, C P. C , 1882 C P C , 1908, O 1., r. 8, see 23 IMad , 
28 , 20 Cal , 810.] 

[ 11 Cal. 37 1 

APPELLATE CIVIL 

The V^ili Septemhei, lhH4' 

Present 

Sir Eichard Garth, Knight, .Chiep Jitsth e, and Mr Jitstk’E 

Beverley 

Joy Prokash Lall and another . . . Plaintiffs 

reisus 

Slieo Golani Singh and Others Defendants. ' 

Award — Judgment in accordance with awoid — Appeal — Defendants not 
all joining in reference to arhttratton. 

The question whether, under s. 522 of the Code of Civil Procedure, aiiJ appeal will lie 
against a decree given in accordance with an award, depends upon whether the award upon 
which the decree is based is a valid and legal award • 

A plaintiff and some of the defendants to a suit applied to refer the suit to arbitration 
(certain other of the defendants not having joined in the application) ; an award was passed 
and a decree made in accordance with such award f he plaintiffs objected to the validity of 
the award on the ground that all the parties to the suit had not joined m referring the suit to 
arbitration ; the objection was dismissed, and judgment given in ^cordance with the award. 
Held^ that an appeal would he from a decree dismissing the objection and confirming the 
award ; but that under the special circumstances of the case, justice was so clearly m favour 
of the view that the award was good, that the Court, although not entirely approving of 

• Appeals from Appellate Decrees Nos. 660 and 667 of 1883, against the decrees of J. P. 
Stevens, Esq, Offg. Judge of Sarun, dated the 9th of January 1883, affirming the decree of 
Baboo Kali Prosunno Mookcrji, First Subordinate Judge of Sarun, dated 1st December 1883, 
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certain decisions of the High CJourt [(Sh%imiaih Binwas v. Kisften [8®} Mohun Mookerjee (6 W. 
B,, 180) ; Bam Soonder Mookerjee v. Batn Shurun Mookerjee (6 W. R., 25) ; Daorga Chu/m 
Tkakoor v. Rally Boss Haerah (10 W. R., 468) , Bishoka Dasui Anunto Ball Pain (4 C. 
L. B., 66)] , which laid down that such an award is good, notwithstanding that some of the 
parties to the suit may not have joined in the reference to arbitration, did not think fit to 
differ from those decisions on that occasion. 

These were two analogous suits numbered 112 and 190 of 1881 which 
were heard together, and which originated from proceedings held under the 
Land Registration Act. 

The plaintiffs claimed to be recognised as holders of fractional shares in 
mauza Bissumbhurpur, but the revenue authorities disallowed their claim ; the 
plaintiffs, therefore, brought tlie present suits for a declaration of their right to 
be registered as fractional sharers in the mauza. 

The suits, as originally framed, were brought against defendants 1 to 8, 
who contested the plaintiffs’ claim, and urged that there was a defect of 
parties to the suit. The plaintiffs thereupon applied to the Court that Certain 
other persons might he added. In compliance with this petition an order was 
passed making those persons defendants, mz., defendants 9 to 17. 

The defendants 9 to 17 put in no defence in Suit No. 112, but in Suit 
No. 190 they put in a written statement stating that they had no interest in 
the subject-matter of dispute, and that they had therefore been made parties 
unnecessarily. 

During the progress of these suits, the plaintiffs and defendants 1 to 8 made 
an application to the Court, in which defendants 9 to 17 did not join, for the 
purpose of having the suits referred to arbitration , and on the 18th February 
1882 an order was passed referring the suits to the arbitration of three 
pleaders of the District Court. 

The arbitrators took evidence and gave their award in favour of the 
defendants, finding that the plaintiffs were not entitled to be registered as 
fractional sharers in the mauza. This award was on the 4th October 1882 
submitted to the Court, and the Court passed a decree in accordance with this 
award. 

[ 39 ] On the 13th November 1882, the day on which the Court re-opened 
after the vacation, the plaintiffs filed the following objections to the award 
and asked that the award might he set aside, viz . : (1) that all the defendants 
had not joined in the reference to arbitration, and that therefore the award 
was bad , (2) that the defendants fraudulently concealed certain facts from 
the arbitrators , (3) that the arbitrators wore guilty of misconduct. On the 
6th December 1882 the Subordinate Judge found that the objections taken by 
the plaintiffs had not been made out, and held that the award should be 
enforced, and passed judgment in accordance with the awards under s. 522 of the 
Code of Civil Procedure, the period allowed by law for preferring ohiections 
against the^award having expired. 

Tlie plaintiffs preferred an appeal to the District Judge, who, on the 
9th January 1883, held that under the concluding portion of s. 522 of the 
Code no appeal would *lie. 

The plaintiffs appealed to the High Court. 

Baboo Mohesh Chunder Chowdhrif, Baboo Chunder Madhub Ghoae, and 
Baboo ltaghuj!^undim Pershad for the Appellants contended that the defendants 
9 to 17 not having agreed to refer the matter to arbitration, and not having 
been parties to the arbitration proceedings, the proceedings taken were 
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i^^ithout jurisdictiTon and fclie award invalid, and the decree passed in accordance 
with the award was not therefore such a decree as is referred to in s. 522 
of the Code. 

Baboo Abinash Chunder Baverji for the Bespondents cited Shitanalh Biswas 
V. Kishen Mohun Mookerjee (5 W. R., 130) , Ram Soonder Mookerjee v. Ram 
Shurun Mookerjee (6 W. R., 25), Doorga Churn ^hakoor v. Kallg Doss Hazra 
(10 W. R., 463), Bishoka Dasia v. Ammio Lull Pam (4 C. L R 65), as showing* 
that the award was valid notwithstanding some of the parties had not joined 
in the reference to arbitration. 

The Judgment of the Court was delivered h>' 

Garth, C.J* — These suits were brought on the following allegations . 

In mehal No. 2286 of the ' Saran Towjoe, mauza Bissumbburpur ultas 
Apbur represents a 2-anna8 kolum or share, and of this [40] 6 pies belonged 
to Manessur Sahai and Mussammat Lucbmi Koer A private partition of 
the mauza having been made, the said share coininised among other lands 
11 biggahs of zcrat land in Apbur and 9 biggahs in Putti Esravvan 

Appeal No. 666 relates to the 9 biggahs in Putti Esrawan , and tlie 
plaintiffs allege that they purchased these 9 biggahs (with other lands) in 
certain execution proceedings, and applied to the Colloctoi to have their 
names recorded as fractional co-sharers in the mehal, and this suit is brought 
in consequence of the Collector’s refusal to so register them as fractional 
CO- sharers. 

Appeal No. 667 relates to 1 biggah out of the 1 1 biggahs in mauza 
Aphur, and the plaintiffs’ allegation is* that thev purchased this 1 biggah in 
certain other execution proceedings, but that the Collector has refused to 
register them as fractional co-sharers in the mehal m respect of this 1 biggah. 

The defendants 1 to 8 arc admittedly the purchasers of tlio 6-pio share 
of Manessur Sahai and l^fussaminat Lucluiii Koer, after excluding the lands 
of Putti Esrawan. 

The defendants 9 to 17 are the other co-sharers in the 2-anna8 kolum ; 
they were added as defendants on the obioction of defendants 1 to 8, in suit 
No. 112 on 8th February 1882, and in Suit No. 190 on 17th August 1881. 
In this latter case they filed a written statement on 16th September 1881 in 
which they supported the plaintiffs’ allegations, and uiged that they had been 
improperly made defendants. 

On the application of the plaintitls and defendants 1 to H, both suits were 
referred to arbitration on the loth Febuiary 1882. The deiendants 9 to 17 
admittedly did not join in this application. 

The arbitrators found that the plaintiffs, as the proprietors of specific 
plots of land within the mehal, were not entitled to be registered as fractional 
sharers therein, and the first Court gave adecrepin accordance with this 
award, dismissing the plaintiffs’ suit. 

The plainttfifs having preferred an appeal, the District Judgg held that 
under the concluding portion of s. 522 of tVe Code of Civil Procedure, no 
appeal would lie, and he accordingly rejected the application. 

[ 41 ] It is contended here, that the order of the District Judge was wrong. 
It is said that the defendants 9 to 17 not having agreed to refer the matter 
to arbitration, and not having been parties to the arbitration proceedings, those 
proceedings were irregular and without jurisdiction, and the award invalid , and 
that being so, the decree passed in accordance with the invalid a\var(l was not 
such a decree as is referred to in s. 522 of the Code of Civil Procedure. 
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The question in this case is, whether under s. 522 of the Code of Civil 
Procedure, an appeal lies against a decree given in accordance with an award. 
It has been held both by this Court and by the Allahabad Court in Dehendra 
Nath Shaw v. Anbboy Chum Bagchi (I. L. R., 9 Cal., 905) and Lachman Doss 
V. Brijpal (I. L. R., 6 AIL, 174), that the answer to this question must depend 
upon whether the award upon which the decree was based was a valid and 
legal award. We see no reason to differ from this view of the law. As 
therefore in this case the question was whether the award was valid, it is 
clear that the lower Appellate Court ought to have tried the appeals. But it 
would be obviously useless to remand the case to that Court ; we think that 
as a matter of law the judgment of the first Court should stand. 

Upon this point certain cases have been cited before us, in which it was 
held that the award was good, notwithstanding that some of the parties had 
not joined in the reference (5 W. R., 130 ; 6 W. R., 25 , 10 W R., 463 , 
4 C. L. R., 65). 

We are not quite satisfied with those decisions, and we think that upon 
some future occasion it may be right to review them. But until a suitable 
occasion arises, we must be giuded by their authority, and we are the more 
disposed to follow them in this Instance, because the justice of the case is so 
clearly in favour of that view 

The plaintiffs are here attempting to set aside an award, and a judgment 
founded upon that award, on account of a technical mistake to which, if it is 
a mistake at all, they have themselves been jjarties They themselves were the 
means of excluding tlie defendants 9 to 17 from the arbitration proceedings, 
and they never thought of taking the point, upon which they now rely, until the 
award was made againt them. 

C42] So far as we can see, the award is a perfectly fair one and the 
plaintiffs have, as a matter of justice, no reason to complain 

Both appeals are dismissed with costs. 

Appeals dismissed. 


NOTES. 

[ I. FINALITY OF AWARD- 

Under the C PC., of 18S2, before the Privy Council case of Ghulam Jilani v. Mahomed, 
29 Oal., 107, the legality of the award might bo made the subject of appeal — 16 Cal , 482 , 
24 Cell , 908 , 25 Cal , 141 ; 757 , 27 Cal , 61 , 17 Bom , 367 ; 20 Bom , 696 , 16 Mad , 348 , 
18 All , 122 See now the alteration in the C. P C , 1908 , (1912) 9 A. L. J., 258 
1. LEGALITY WHEN SOME OF THE PARTIES TO A SUIT REFER— 

All the parties should join in the reference, 9 C. W. N., 873 , 6 A L J , 33d ; 31 AIL, 
450; 8 A L J , 645 , 28 Cal , 303 , 26 Mad., 47 , 11 C. W N , 1152 , 33 Cal., 899 

The C. P. C., 1908, has qualified the word * parlich ’ by adding ‘ interested^ — 14 I C. 

662 ] 
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[ 11 c»i. «s ] 

APPELLATE CIVIL 

The 8th September, 1884. 

PHESEM' . 

Sir Richard Garth, Kt., Chief Justice, and Mr. Justice 

Beverley. 

In re Sunder Dasa Petitioner 

Civil Procedure Cods— Act XIV of 1H8‘4, s. 'AHi — Decree-holders sharinq 
rateably in sale proceeds must be bona tide decree-holders 

The words “ decree-holders’' or “ persons holding dccrecfi for nionej agtiitisl the same 
judgment-debtor ” in s. 2115 of the Code of Civil Procediiro, signify hand yidr decree-holders. 

A Court is bound, in cases falling within this section, to satisfy itself whether the 
clainian'ts are bima pde decree-holders within the meaning of the section, and where it is 
unable to satisfy itself as to the bona fides of the claim, the Courts should exclude such 
claimant from the distribution of assets 

On the 9th Februal-y 1884 one Hur Pershad Dass obtained a decree in the 
Court of the Subordinate Judge of Arrah for Rs. 5,000 against Raghu Nath 
Pershad and six others upon certain bundles. 

On the 15tb March 1884 Hur Pershad Dass sold this decree to one 
Sunder Dass, and on the 18th March 1884 Sunder Dass applied to have his name 
entered on the record as decree -holder, and on the 3rd April 1884 an order was 
passed granting this application. 

Sunder Dass made several applications for execution of this decree, and 
the sale of certain properties of the ludgment-debtor was ultimately fixed for 
the 7th July 1884, the judgment-debtor having obtained a postponement of a 
previous order for sale dated the 2nd June 

On the 7th July 1884 the properties were sold in execution of another 
decree obtained by one Mullick Feda Ah against the same judgment-debtors, 
and in consequence thereof the sale in execution of Sunder Dass's decree was 
stayed. 

Sunder Dass, under s 295 ol the Civii Procedure Code, claimed to 
share rateably in the sale proceeds, but on the 11th July [43 J 1884 Feda 
Ali applied to the Court stating that the decree held by Sunder Dass was held by 
him benamee for the judgment-debtor, and that, therefore. Sunder Dass was not 
entitled to share rateably with the other decree- holders 

The Subordinate Judge, by an order dated the 11th July 1884, declined to 
enquire into the question of hmamee in execution proceedings. 

On the 12th July 1884 one Shedeullah Lall presented another petition to 
the same Subordinate Judge raising the same question, and the Subordinate 
Judge, on the 14th July, made an order directing an enquiry into the question 
as to whether Sunder Dass’ decree was held bmiamcc or not. • 

Sunder Dass thereupon applied to the High Court to have the order of the 
Subordinate Judge, dated 14th July 1884, set aside, on the ground (1) that the 
order of the 11th July 1884 was a final order, and that the Subordinate Judge 
should not have gone behind that order and passed one inconsistent there- 
with ; and (2) that the Subordinate Judge had no jurisdiction to enter into the 
question of benamee in a case under s. 295 of the Code. 

*Civil Rule No 993 of 1884, against, the order passed by Baboo Kali K Bdinnerjoe, 
Subordinate Judge of Arrah, dated the 16th of July 1884. 
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A rule msz was thereupon granted to Sunder Dass, calling upon Shedeul- 
lah Lall to show cause why the order of the Subordiz^te Judge should not be 
set aside. 

Upon the hearing of the rule, — 

Moulvi Mahomed Yusuf appeared in support of the rule. 

No one appeared on the other side. 

The Order of the Court was delivered by 

Oarthy C.J. — Upon the best consideration that we have been able to give 
to this case, we think that the rule should be discharged. We granted the rule, 
having regard to the fact that s. 295 of the Code introduced a npvel procedure 
in execution cases, and that the point submitted to us had arisen, so far as we 
ware aware, for the first time. 

We have not had tiie advantage of hearing both sides ; but having heard 
the learned pleader who obtained the rule, we think that it should be discharged. 

The person on whose behalf he applied, claimed as a decree-holder to 
share in the proceeds of a sale, which had been made [HJ in execution of a 
decree obtained by another person. There were several decree-holders who 
claimed a share in those proceeds, and under these circumstances, the Court, 
under s, 295, is bound to divide the assets rateably amongst all the persons 
who hold decrees against the same judgment-debtor, and who have not obtained 
satisfaction of their decrees. 

The objection taken before the Court below against the decree- holder who 
obtained this rule, was, that his decree against the judgment-debtor was not a 
hona fide decree, and that he held it in fact in trust for the judgment-debtor , 
and, if that were true, and the claimants were to share in the distribution of 
the assets, the other decree- holders might, under the last clause but one of 
8. 295, recover back the money from him. 

That clause runs thus . ** If all or any of such assets be paid to a person 
not entitled to receive the same, any person so entitled may sue such person to 
compel him to refund the assets.*’ 

Munshi Mahomed Yusuf has contended that this clause is in his favour. 
He says, that is the only way in which the question can be properly tried, 
whether his client is entitled to share in the assets or not, and that the Court 
below, in the execution case, had no right to go into the question. He contends 
that, so long as his client holds a decree against the judgment-debtor, which 
is unsatisfied (let that decree be ever so fraudulent) still the Court is bound to 
give effect to it, and to allow the decree-holder to share in the assets. 

We cannot adopt that view. W© think that the words “ decree-holders ” 
or “ persons holding decrees for money against the same judgment-debtor ** 
in 8. 295 must mean bond fide decree- holders against the judgment-debtor ; and 
if in point of fact the decree which the present applicant holds is a sham decree, 
we think that the Court has a right to enquire into the question, and to exclude 
him from ,the distribution of as^ests. 

If this were not so, it is obvious that the section would give rise to a great 
deal of fraud, because any man, who is in difficulties, and likely to have execu- 
tions issued against him by bond fide creditors, might always have a number of 
decsraes in readiness against himself, to defeat the claim of any bond fide 
CWJ creditor who might put in an execution. As soon as the 5ond fide credi- 
tor put in his execution, and sold the property, these sham decree-holders, who 
would really represent the judgment -debtor, might come in, and completely 
sweep away all the assets from the bona fide decree-holder. 
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But thereby says Munshi Mahonied Ytisuff if his client did improperly get 
bold of the assets, he mi|[ht be made to disgorge them by a suit. 

That is perfectly lirue ; but, on the other hand, his client might run away 
wi^h the money, and it is not always easy to get back money out of the hands 
of a dishonest person. We think that a Court is bound to see, on occasions of 
this kind, when assets are to be distributed, whether the claimants are bond 
fide decree-holders within the meaning of the section : and even if the Court 
should decide in favour of the claimants, the last clause but one of s. 295 is 
intended to give the person or persons, who may he aifected by that decision, 
the right to bring a regular suit to establish his or their rights. 

We think, therefore, that the rule must be discharged 

llu le d i scharqed . 


NOTES. 

[ In (1888) 13 Bom 164 (156) this case was followed ; but though doubted in 1 C.W.N, 
633 (635) it was held in (191 j) 17 C W N. 326, 328 that the Court could determine whether 
the claimant was a bmia fide creditor or not ] 

[11 Cal. M] 

APPELLATE CIVIL 


The lOih September, ]8S4. 

Present ■ 

fiiR Richard Garth, Knight, Chief Justice, and 
Mr. Justice Prinsep. 


Sotish Chunder Lahiry (one of the plaintiffs, decree-holders) Petitioner 

versus 

Nil Comul Lahiry and others (judgm’ent-debtors) Opposite Parties. " 


Sale m execution of estate of deceased — Suit agaimt representatives of 
dece^ased husband's estate. 

In 1862 a suit for mesne prohts was brought against certain persons as being the heirs of 
one Romanath Lahiry deceased, among whom wore his widow and two infant sons , during 
the pendency of this suit, the two infant sons died , and the widow was made a defendant as 
representing the estate of her deceased sons. 

The suit was decreed in favour of the plaintiffs in 1875 ; and on the plaintiffs applying for 
execution, the widow objected that 5-16ths of the properties, against which execution was 
sought, was the property of her adopted son [16] whom she alleged to have adopted in 1874 ; 
the adopted son was not made a party to the suit ; this objection was overruled, but the same 
objection was taken by the adopted son through his natural father as his guardiqj;i and next 
friend, and the Court released the 5-16th8 share from attachment, and allowed the objection. 

Against this order some of the plaintiffs appealed, but pending the appeal another of the 
plaintiffs applied to the High Court under s. 622 of the Code of Citil Procedure to have the 
order set aside. The Court, whilst refusing to interfere with the order, inasmuch as there 
appeared to be no material irregularity therein, pointed out to the lower Court that the decree 
of 1875 having been obtained on account of a debt of Romanath Lahiry 's, and being against 

• Civil Rule No. 539 of 1884, against the order of J J S. Dnberg, Estf., Tfeputy Com- 
missioner of Dhubri, dated the 31st of December 1883. 
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the widow as representing her husband’s (Bomansth’s) estate, the estate would be answerable 
for the debt, whether the widow or the adopted son represented the estate, supposing the 
decree to have been properly obtained. The principle in Ishan Chunder MUter v. Buksh 
^li Soudogur (Marsh., G14) followed. 

Oia the ^5th July 1854, one Kali Chundra Lahiry obtained possession ot 
certain properties which had been allotted to him under certain butwara 
proceedings arising out of a suit brought by his late father against one Boma< 
nath Lahiry. Boinanath Lahiry died in 1854, leaving two sons, Shib Nath 
Lahiry, the husband of one Bhubunesshuree Dabia, and Nil Comul Lahiry. 

Subsequently to the death of Kali Chundra, which took place some time 
between 1854 and 1862 his widows, Goonomonee Dabia and Burroda Sundary 
Dahia, with Sotish Chundra Lahiry and Wipendra Chundra Lahiry on the 
28th January 1862, instituted a suit for mesne profits, on account of the lands 
which had been allotted to Kali Chundra, against the heirs of Bomanath 
Lahiry, who were then in existence, viz.. Nil Comul Lahiry, Bhubunesshuree 
Dabia, widow of Shib Nath Lahiry, and her two minor sons. This suit was 
dismissed by the Court of First Instance. On appeal, the High Court remand- 
ed the case to determine the amount of mesne profits recoverable by the 
plaintiffs, and the Privy Council subsequently upheld this latter decree. 
On the 6th September 1875 wasilat was decreed During the pendency 
of this suit the two infant sons of Bhubunesshuree died, and the latter was 
made a defendant as representing the estate of her deceased sons, as well as 
the estate of her deceased husband, being described in the decree as ** Bhu- 
m bunesshuree Dabia, widow of Shib Nath Lahiry, son of Bomanath 
Lahiry.” 

Against this decree of 1875 an appeal was preferred by the defendants 
other than Bhubunesshuree, and the High Court, on the 4th September 1880, 
modified the decree. This decree, as drawn up, made the appealing defendants 
liable for the amount of wasilat and costs , it was, however, amended hv 
making all the defendants in the suit liable for wasilat and costs. 

The plaintiffs applied to execute this decree, but Bhubunesshuree objected 
on the ground that she was not liable under it, and that 5-16ths of the proper- 
ties, against which execution was sought, belonged to her adopted son, Joten- 
dro Mohan Lahiry, whom she alleged she had adopted some time before the 
decree was passed, but during the pendency of the suit, viz , in 1874. This 
objection was overruled. Thereupon Jotendro Mohan Lahiry, through his 
natural father, one Aukhoy Chunder Singh, applied under s. 278 of the Civil 
Procedure Code for the release of 5-16th8 of the properties attached, on the 
ground that they belonged to him as the adopted infant son, stating that he 
was not a party to the suit m which the decree of 1875 had been passed On 
the 3rd December 1883 the Deputy Commissioner of Goalpara allowed this 
objection, and released 5-46ths of the property from attachment. Against this 
order (the decree- holders) Burroda Sundary Dabia and her two minor sons 
preferredjBin appeal to the High Court, but previous to the hearing Sotish 
Chundra Lahiry, one of the plaintiffs in the suit, applied to the High Court 
under s. 622 of the Code to set aside the order of the 31st December 1883, 
and for the amendment of the decree by adding the name of Jotendro Mohan 
Lahiry as a party defendant to the suit. 

Upon this application a rule was granted calling upon the judgmept-debtor 
and Jotendro Mohan Lahiry, through his father Aukhoy Chundra Singh, to 
show cause why the order of the 31st December 1883 should^ not be set aside, 
and why, if necessary, the decree of the High Court, dated 4th September 1880, 
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should not be amended by adding therein the name of Jotendro Mohan Lahiry 
through a properly constituted guardian. 

Mr. Phillips, Mr. W K Dass and Baboo Upend ra Chunder Mittra 
appeared to show cause against the rule. 

w Mr, Phillips . — ^The question is, whether this order of December 1883 
is a proper order, and whether the Court will interfere with it under s, 622, 
The order is one of a competent Court exercising jurisdiction, and determining 
that the claim ought to be allowed. The ordei is not now up on appeal, and 
it is no question whether the Court has passed a correct order on the facts , it 
is not a question as to whether the Deputy Commissioner has decided on 
erroneous principles. 

[Garth, C.J.— Although we may not be able to interfere under s. 622 
there is no reason why we should not explain to the Court below what is the 
law on the subject.] 

Mr EvanSy Baboo Annoda Pershad Banerjee, Baboo MohvHh Chtuidei 
Chowdhri^y Baboo Mohini Mohini Hat and Baboo Jswara Chundta Chiickta- 
harti in support of the rule. 

Mr. Evans. — The orde*- is a misconception of jurisdiction , the suit was 
instituted in 1862 against the widow and liei two minor sons as representa- 
tives of the estate of her husband It may turn out that tlie adopted son is tlie 
person entitled, yet, as we obtained a decree against the estate oi the husliand, 
we were entitled to execute our decree notwithstanding the adoption See 
Ishnn Cliundra Milter v Baksh Ah Hottdaqm (Marsh, 614) , Court of Waids v 
Maharajah Coomar Bamaput Sinq (10 B L R., 294) , Jotendro Mokun Taqore 
V. Joqul Kishoie (I. L. R , 7 CaL, 357). 

Is it not a material irregularity if Jotendra Mohan comes in and asks for 
the release of the estate The answer is, it ouglit not to have been tried as a 
claim at all. It is an abuse of the claim sections to try and j)i event us from 
executing our decree. 

The Order of the Court was delivered b\ 

Garth, C.J. (PrinSEP, J., concmnnq ). — Tins was a rule obtained l)v 
Mr. Evans calling upon the claimant in the execution proceedings in this case to 
show cause why the order which had been made bv the Deputy Commissioner, 
releasing certain property from attachment (wlncli property is now supposed to 
belong to the claimant) should not be set aside, upon the ground that it was 
made with material irregularity 

CM] The circumstances are these The suit was brought, so far back as 
the year 1862, by the present plaintiff against the widow and the two minor 
sens of Shib Nath Lahiry for mesne profits, and that suit eventually came 
before the Privy Council, and the Privy Council made a decree in favour of the 
plaintiff and sent the case back, in order that the amount of the wasilat should 
be ascertained. 

Subsequently, in the year 1874, the widoiv’ professed to adopt,*and is said 
to have adopted, the person whom I call the claimant The ultimate decree 
that was obtained was obtained in the year 1880 Certain property was then 
attached as liable to satisfy the decree, and an application was afterwards 
made by the claimant to have the property released from attachment, upon the 
ground that he was in possession of it , or rather, that the widows was in 
possession of it for him, and that he was in point of fact, in possession of it and 
not the widow ; and the Deputy Commi8si6ner made an order that the pro- 
perty should be released from attachment. 


5 CAL.— 104 
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This is t)i6 order against which this rule was obtained ; it is said that the 
Judge acted with material irregularity in making that order. 

We cannot see that he acted with any irregularity. He might have made 
a mistake in making such an order , but it was for him to determine whether 
the attachment should, or should not, be set aside, and under different cir- 
cumstances the order which he made might have been a proper one. But he 
probably was not aware of the difficulty which often attends the solution of 
questions of this kind in point of law. 

If the decree which was obtained was virtually a decree against the 
husband’s property, it would bind that property, whether the person sued was 
the widow, or the adopted son. 

It is not for us to determine here what was the legal effect of the decree , 
but so far as we can understand, the decree was in the first instance obtained 
against the widow as representing her husband’s estate ; and it also appears 
to have been obtained for a debt of the husband. Therefore, whether the 
widow now properly represents the estate, or the adopted son properly repre- 
sents the estate, the [d3] estate would nevertheless be answerable for this 
debt, supposing the decree to have been properly obtained. 

This case would seem to come within the principle of a case decided some 
years ago m this Court, and which was afterwards approved of by the Privy 
Council — the case of hhan Chnvdn Mittei v. Bnksh Alt Soudagur (Marsh., 614), 

The circumstances of that case were these A widow was there sued 
upon a bond, which had been given by her deceased husband, and at a time 
when she was not the heir of her husband , because the heir of the husband 
was her son, of whom she was only the guardian. 

The suit, nevertheless, proceeded against the widow, and a decree was 
obtained against her , and under that decree the husband’s property was sold. 

The son then brought a suit to recover this property, upon the ground 
that at the time when the decree was obtained against the widow, and the 
property sold, she did not properly represent the estate ; but it was held, 
that as in point of fact she was the registered owner of the property, and as 
the suit was brought against her in respect of her husband’s debt, and as by 
the terms of the decree the estate was rendered liable for the debt, the sale 
under the decree against her bound the property, although her son was no 
party to the suit. The principle of that decision has been adhered to in 
several other cases, and has been confirmed by the Privy Council. In the case 
of the General Manager of Baj Durhhanga v Maharajah Coomar BamapiU Singh 
(14 Moo. I A., 605) the suit had been brought by A against B for arrears of 
rent, and {B having died pending the suit^ a decree was obtained by A against 
BVs widow, who had been made a defendant in his stead. Under that decree 
an execution was issued and “ the interest of the tttdow ” was sold under that 
decree The widow in fact did not represent the estate of her husband, because 
there was a son who was the husband s heir. The sale was subsequently called 
in question by a creditor ; and it was held by the Privy Council that, although 
the son i^s never made a part^ to the proceedings, and although the widow 
did not properly represent the estate, still as the decree was obtained against the 
estate the sale [61] under the decree passed the husband’s property. In that 
case their Lordships say* The whole proceeding, if fairly looked at, amounte 
to this— that the estate of Gourpershad (the father) was sold under that decree in 
execution for his debt, and that the interest of his widow, the registered 
proprietrix and ostensible owner of the estate, and also the interest of the son, 
if he had any interest, was bound' by that decree. If that be so, the question 
arises, whether the respondent, the plaintiff in the suit below, has any ground 
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upon which he can ootxie in and impeach the sale. It appears to their Lord- 
ships» that he can claim only what interest remained in Gourpershad, and that 
substantially the proceedings would be a bar to any claim on the part of 
Hurpershad." And further on their Lordships say : “ Their Lordships also 
desire to add that they are unable to see any substantial distinction between 
this case and that of Ishan Churider Mitter v. Baksh Ah Soudagiir (Marsh, 614). 
They entirely agree in the principles expressed by Chief Justice Peacock in that 
case, and think that they govern the present case.” 

There is also another authority in I. L. R., 7 Cal., 357, in which the 
cases on this subject are reviewed, and in which this same doctune was acted 
upon. 

Therefore, if, as would appear to be the fact, the decree in this case was 
a decree against the husband’s estate, and it was obtained against the widow 
as representing the husband's estate, it seems, according to the principle of 
these cases, that it would bind that estate whether the widow or the adopted 
son was the proper representative. 

Under these circumstances, apparently, this property was attached, and 
the adopted son comes in and makes an application to the Court to have the 
property released from attachment. Probably, if the Judge had been awaie of 
the authorities that I have quoted, instead of making the order which he did, 
he would have suggested, what I am about to suggest now, that the adopted 
son should be made a party to the proceedings (which would be, of couise, 
perfectly fair), but that the attachment should continue, unless the adopted son 
were able to show some good cause why the sale should not take place. 

If the decree were against the estate, it would seem, so tar [32] as we 
can see, to matter very little whether the widow or the adopted son was the 
proper representative. But it is quite right that tlie adopted son should be 
made a party to the proceedings, in order that, if there was any good reason 
against the sale, he might be able to show it 

After the observations that we have made, the plaintitl will see that his 
proper course will be to make an application to the Court below, to have the 
adopted son made a party to the proceedings. 

What we are asked to do now, is to set aside the order made by the 
Deputy Commissioner, releasing the property fiom attachment or to make the 
adopted son a party to the proceedings We have no power to do either one or 
the other. We have no materials before us, which would justify us m setting 
aside the order ; nor have we any power in this Court to order that the adopted 
son he made a party to the proceedings. That, of course, must be the subject 
of an application to the Court below 

If the adopted son is made a party to the proceedings, and another 
attachment is then issued, the order which has been made will be no bar to the 
execution. 

We therefore think that the rule should be discharged, but, under the 
circumstances, we make no order as tp costs. 

Rule dtscliarged , 


NOTES. 


I With reference to the remtirk that there may be joinder of parties in execution, 
Mr. Hukm Chaud in his Civil Procedure (1900), Vol I, p 448, obsprved . " The joinder was 
not said to be under sec. 3‘2, C. P G , 1882, and not only no authority was cited in support of 
the course, but the opinion was vlira vtres ” See also (1867), 10 All., 97. 

As regards the substantial reprosentation in suits and execution proceedings, sec (1886) 
16 Cal., 40 : 16 I A. 196 ; (1888) 11 Mad., 408 ; (1885) 9 Horn. 429 ; (1897) 2 C. W. N., 261 ; 
(1896) 20 Bom., 33^ (3U) , (1896) 21 Bom., 639 , (1900) 26 Bom., 337.] 
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CBIMINAL MOTION. 

The 9th October, 1884. 

Present : 

Mr. Just;ce Wilson and Mr. Justice Macphersun. 

In the matter of Hari Mohun Thakur and another Petitioners 

versus 

Kissen Sundari and another Opposite Parties. ‘ 

Burden of proof — Easement — Act X of 1882, s. 147, 

Tho right to restrain another from exercising ordinary proprietary rights over his own 
land IS of the nature of an easement different from the ordinary rights of owners of land , 
the burden of proof would, therefore, lie upon the party alleging such rights 
This was a proceeding under s. lil of the Criminal Procedure Code. 
The parties were zamindars of Chunderpore and Amkhuria respectively, in the 
district of Bhagulpore. Tlie dispute arose owing to the Amkhuria zamindars 
having used the w’ater of a certain reservoir by cutting the spur of an old biLnd. 
It was [53] admitted that the hathu or spur in question lay wholly within the 
village of Amkhuria. The Court of First Instance (the Deputy Magistrate) held 
that as there was no reliable evidence to show that the Amkhuria party had, on 
any previous season during several years prior to the dispute, used the water 
of the reservoir by cutting through the spur, they should refrain from doing so 
now. The Amkhuria party applied to the High Court to have that order set 
aside. It w^as contended on behalf of the petitioners that, inasmuch as the ditch 
in dispute lay admittedly within their zammdari, the Deputy Magistrate ought to 
have called upon the opposite party to abstain from interfering with the cutting 
of the bmid, and that the provisions oi s. 147 were wholly inapplicable to 
the case. 

Mr. Jackson and Baboo Gonesh Chunder Chunder for the Petitioners. 

Mr. M. M Ghose, Mr. 0. C. Mullick and Baboo Cham Char an MUtcr for 
tho Opposite Party. 

The Judgment of the Court (Wilson and Macpherson, JJ.) was 
delivered by 

Wilson, J.— It appears to us that the order of the Deputy Magistrate in 
this case cannot be sustained. The controversy was between the proprietors 
of two neighbouring properties. In the proceedings before the Deputy Magis- 
trate. the parties oi tlie first part were the proprietors or persons connected 
with the proprietors of village Chunderpore. The parties on the other side 
were the proprietors or people connected wdth the proprietors of village 
Amkhuria. Now, it appears that there is a reservoir of some considerable 
size, which stands mainly within the limits of Chunderpore, but partly 
within the limits of Amkhuria, ^nd partly within the precincts of another 
property belonging to persons different both from the first and second 
party. Tho reservoir^ is secured by a bund running along its north side 
with a spur at the western end, and a spur at the eastern end, both running 
southerly , the western spur and the adjacent portion of the reservoir 
being within tho limits of Amkhuria. It appears that in the pi'esent year the 

* Crintitial Ruvifcioii No 352 of 1884, against the order of Baboo Ram Narain Baiiorji, 
peputy Magistrate of Bhagulpore, dated the 15th September 1684. 
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Amkhuria people set about cutting a passage or ditch through the western 
[ 54 ] spur, in order to draw the water of the reservoir to their village 
Amkhuria, and this was objected to by the Chunderpore people, and there 
being information that a breach of the peace was imminent, proceedings were 
taken under s. 147. Now, it is necessary, m order ,to appreciate these pro- 
ceedings, to see exactly the position in which the parties stand. The Amkhuria 
people stand simply upon their ordinary proprietary right as owners of the 
lands of Amkhuria. They claim a right which primd facie all proprietors are 
entitled to exercise, viz., to cut a bund on their own land, and use the water 
standing on their own land. On the other hand, the Chunderpore people 
claim a right, which they may very well have, but which it lay upon them to 
establish, viz., to restrain the Amkhuria people from exercising ordinary pro- 
prietary rights over their own land That is a right of the nature of an 
easement different from ordinary rights of owners of land And in order to 
entitle them to ask for an order under s. 147, the Chunderpore people had to 
satisfy the Magistrate that the alleged right existed , that is to say, that the 
Chunderpore people had the right of restraining the Amkhuria people from 
doing as they would on their own land. The Deputy Magistrate, before whom 
the matter came, appears to us to have misunderstood the question whicli he 
had to deal with. He assumes that the question before him was not as to the 
easement alleged by the Chunderpore people, but the right of the Amkhuria 
people to cut their own bund and draw water standing on their own land. 
The finding which he arrives at is this . “The Court finds that the second 
party did not exercise any right in drawing water from the Banhara bund 
by cutting its western path for several years, and that they took no water from 
it by opening kunwas during the season next preceding such institution, and 
therefore the Court directs that they must not do so now, and that the western 
bottom be not cut till they obtain the decision of a competent Civil Court 
adjudging them to be entitled to do such thing.” The Deputy Magistrate appears 
to us to have wholly misunderstood the question before him. He threw the bur- 
den on the wrong side, and his findings are insufficient to support the order that 
he has made It is not necessary for us to say anything about the view taken 
by [553 the Deputy Magistrate of the proviso to s 147 Whether that proviso 
really has any application to a case of this kind is a question of considerable 
difficulty, and one as to which we are not disposed to express an> opinion at 
present. It is sufficient to say that in oui judgment the order made by the 
Deputy Magistrate is not supported bv any finding which he has arrived at, 
and that this order must tlierefore be set aside. Any costs that may have 
been paid under the orders of the Court will be refunded. 

Ordei bet aside, 

NOTES. 

also 8 C W. N , 359 . 29 Mad , 97 , 16 M. L 3 . 394 ] 
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APPELLATE CIVIL. 

The 12th September, 1884. 

Pbesent : 

Mii. Justice Pbinsep and Mb. Justice Macphebson. 

Becharatn Dutta (Judgment-debtor) Appellant 

versus 

Abdul Wahed and others (Decree- holders) Bespondents. " 

Execution of decree — Lirmtation — Application for e.vccution by what 
limitation governed — Act XV of 1877 — Act XIV of 185f), s. 20 — 
Proceeding to enforce judgment. 

Act XV of 1877 opcra.tch from the (Lite on which it came into foroe as regardb all 
applicatioub made under it 

Bthary Lall v. Ooberdhun LalL (1 L R., 9 Cal.. 446) dibsciiled from. 

An application for execution was made on the 2nd of March 1872. In the execution 
prcxieedingb certain pioportich were attached and a sale proclamation was issued. A claim to 
a portion of the properties was then preferred by third parties, and allowed on the 17th of 
June 1872. The decree>holder failed to take neccssar> measures to bring the remainder of 
the property to sale, and the case was struck off on the 4th of July 1872. A subsequent 
application for execution was made on the 14th of June 1875 

Held, that the subsequent application was not barred by the provisions of s. 20, Act 
XIV of 1869 

Bwul fide proceedings in resistance of a claim to attach properties arc proceedings to 
enforce a decree within the moaning of s. 20 of Act XIV of 1859. 

In this case Abdul Wahed and otheis were the holders of a decree obtained, 
on the iOth January 1872, on a bond against one Becharani Dutta. The 
first application for execution of this decree was made on the 2nd March 
1872, the second on the 14th June [dfij 1875, the third on the 11th June 
1878, the fourth on the 8th June 1881, and the fifth and last on the 10th 
March 1883. The ludgment-debtor, on this last application, objected that 
execution was barred by limitation, inasmuch as the application of the 14th 
June 1875 was not made within three years from the date of the application 
made on the 2nd March 1872. The Munsif decided against him, and the 
judgment-debtor appealed to the District Judge. 

The judgment of the District Judge was as follows ; — 

“ In his application of the 14th August 1883 to the Munsif, the appellant 
asserted that the decree had been pronounced ex parte, and that execution 
had not been sued out within three years of the date thereof. Both these 
allegations being admittedly false, he changed his ground at the hearing and 
urg^ that^the decree could not executed, inasmuch as the second application 
for execution was not presented within three years of the date of the first. 
Such warS unquestionably the fact, but it cannot avail the appellant. The 
Judge who entertained the second application for execution had jurisdiction to 
determine whether it was or was not within time He decided that it was. 
According to Mungul Proshad Dichut v. Orija Kant Lahiri (I. L. B., 8 Cal., 

• Appeal from Appelltrte Order No. 40 of 1884, against tji© order of J. F. Bradburv, 
Kbq , Judge of Bdiekecgungb, dated 22nd of December 1883, affirming the order of Baboo 
Chandra Kath Ghose, Third Sudder Muubif of Ban&al, dated the 17th of September 1863, 
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Si), the application of 1875 should have been held to he governed by Act XI V 
ol 1859, but inasmuoh as till the publication of the Privy Council decision 
above cited, all the High Courts in India invariably held that the law of 
limitation in force at the time of the presentation of an application for execu- 
tion governed such application, I do not suppose the provisions of s, 20, Act 
XIV of 1859, were considered when the application of the 14th June 1876 was 
admitted. Admitted however it was, and a notice, under Act VIII of 1859, 
s. 216, issued thereupon, hut no further proceedings wei^e taken. Upon the first 
application immoveable property had l>een attached and notified for sale. To 
a portion of the property attached a claim was preferred, and the claim was 
allowed on the 17th June 1872. The sale of all the property attached seems 
to have been unnecessarily stayed, on account of the claim preferred to a 
fraction only thereof, and the first application finally proved inlructuous. 
Upon these facts I think the Munsif would in June 1875 have been justified 
in considering that the requirements of s. 20, Act XIV of 1859, had been 
complied with , even however if such a finding cannot be supported, and should 
be deemed erroneous, it became final long ago. Not only the Court which 
entertained the application of the 14th June 1875, but those Munsif s who 
received the applications of the 11th June 1878 and the 8th June 1881 
pronounced by implication that the application of the 14th June 1875 was in 
time, for unless it had been within time, the subsequent applications were clearly 
barred by [57] limitation. On the application of the 11th June 1878, two 
attachments issued, hut without result, and the proceedings thereon terminated 
infructuously on the 12th December 1878. The next application was equally 
infructuous, A notice issued under a. 248 of the Civil Procedure Code and 
nothing more was done In this instance, as in every other where proceedings 
m execution have been protracted, remissness on the decree- holder’s part 
may be safely assumed. The respondents might unquestionably have prose- 
cuted their decree with much more diligence than they exhibited, but in 
applying in 1883 the provisions of s. 20 of Act XIV of 1859, if they be appli- 
cable, it should I think be recollected that till the publication of Mungul 
Proshad Dichit v, Grija Kant Lahiri (I.IxB., 8 Cal., 51), parties. Courts and 
pleaders were alike under the impression that provided application succeeded 
application within three years, that sufficed to keep the decree alive. It would 
be unjust, therefore, to impute to the decree- holders bad faith, because they did 
not do more than what Act IX of 1871, the law which they and their advisers 
conceived to govern the execution of their decree, required. Section 20 of Act 
XIV of 1859, if it applies, does not I consider bar execution of their decree. It 
is true indeed that even on the hypothesis of the applicability of Act IX of 
1871, the petition for execution of the 14th June 1875 was out of time, but 
Mungul Proshad Dichit v. Grija Kant LaMrt (I.L.E., 8 Cal., 51), I apprehend, 
prohibits our now questioning its admissibility. The admission thereof, by a 
Court possessing jurisdiction over it, having not been set aside, is final, and 
has been since confirmed by implication whenever 'a subsequent application 
for execution has been entertained and acted upon. The appellant has changed 
his ground more than once. I have clearly stated what his contention before 
the Munsif was. In appeal he has argued further that the application of 1878 
likewise not having been prosecuted in good faith was insufficient to save 
limitation. 

“ For the reasons recorded above, I do not consider that any of the appli- 
cations for execution were barred by Act XTV of 1859, and Mungul Proshad 
Dichit v. Gnja Kant Lahirt (I.L.E., 8 Cal., 51) prevents our calling in ques- 
tion the admissibility of any but the last. On the last, the question might have 
arisen whether that of 1881 bad been prosecuted with sufficient diligence to 
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save limitation ; but this only on the assumption that Act XIV of 1869 governs 
the execution of the respondents’ decree. The Munsif has acted on that hypo- 
thesis, and he may be right in holding that the repeal of Act IX of 1871 
by Act XV of 1877 has made no difference. In Behary Lall v, Goberdhun Lall 
(I. L. E., 9 Ca,!., 446), MiTTER and Norris, JJ., expressed the view adopted 
by the Munsif, but in a later case of Eadha Ptosad Singh v. Sundur Lai (I. L. 
E., 9 Cal., 644), MlTTER and Field, JJ., refused to determine the question 
whether after the passing of [dSj Act XV of 1877, Act XIV of 1859 could be 
deemed to still govern the execution of any decree whatsoever. Under these 
circumstances, I think the Munsif wisely decided in favour of the right to 
proceed, and I affirm his decision with costs.'’ 

From this decision the judgment-debtor appealed to the High Court. 

Baboo Chnnd(*r Madhuh Ghose and Baboo Joqefih Chunder Roy for the 
Appellant. 

Baboo Rash Behan Ghosr for the Eespondent. 

The Judgment of tlie Court (Prinsep and MacphkrsoN, JJ.) was as 
follows — 

This is an appeal from an order directing the execution of a decree passed 
on the 10th of January 1872. The question is whether the execution is barred 
by the law of limitation. 

The lower Court assumed that the whole proceedings, up to and inclusive 
of the last application for execution, are governed by Act XIV of 1859, but this 
seems to us to be an incorrect assumption. The Judicial Committee of the 
Privy Council has held in Mwigul Pioshad DicJnt v Grt'ia Kant Lahiri that 
the provisions of the Act IX of 1871 do not apply to any suit, or to any appli- 
cation in a suit, instituted before the 1st of April 1873, and that an application 
for the execution of a decree is an application in the suit in which the decree 
was obtained. The effect of this decision is, that so long as Act IX of 1871 
was in force, Act XIV of 1859 governs all applications for the execution of a 
decree passed in any suit instituted before the 1st of April 1873. Act IX of 
1871, which repealed Act XIV of 1859, was, however, wholly repealed by Act 
XV of 1877, which came into force on the 1st of October 1877. The latter Act 
contains no saving clause similar to that in s 1 of Act IX of 1871, and which 
made the Act of 1871 inapplicable to any suit instituted before the 1st of 
April 1873 

Consequently, in our opinion. Act XV of 1877 operates from the date on 
which it came into force as regards all applications made under it In the 
case of Behary Lall v. Gobeivlhnn Lall, [39j MlTTER and NORRIS, JJ , no doubt 
held that the pifwisions of Act XV of 1877 did not apply to an application for 
the execution of a decree obtained before that Act came into force. 

In a subsequent case reported in I L E. 9 Cal , MlTTER, J., seems to 
have doubted the correctness of his decision in Behary Lall v. Goheidhun Lall 
and we learn that the same learned Judges have since reconsidered the matter 
and have come to a different conclusion. There is, therefore, no authority 
opposed to the view which we entertain. 

In the present case applications to execute the decree w^ere made on the 
following dates . — * 

2nd March 1872. 

14th June 1875. 

11th June 1878. 

8th June 1881. 

10th March 1883. 
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Th6 last three being governed by the present Limitation Act {XV of 1877) 
are within time under clause 4, art. 179 of schedule II. It is contended, 
however, that as the application of the 14th June 1875 was, when made, 
barred by limitation, the decree is dead and cannot be revived by any subse- 
quent proceedings. It is unnecessary to consider whether tlie circumstances 
in this case and in the case of Miingul Proshad Dtchtt v (h'ljn Kant Lahtn are 
similar as regards the action of the Court in connection with the subsequent 
applications, because we think that both Courts have rightlv held that the 
application of the I4th June 1875 was not barred under the piovisions of s. 29 
of Act XIV of 1859. fn the execution proceedings of 1872 property was attached 
and a sale proclamation was issued , a claim to a portion of the properties was 
then preferred by third parties, and allowed on tlie 17th June 1872 The 
decree-holder failed to take necessary measures to bring the remainder of the 
property to sale, and the case was struck off on the 4th of .iuly 1872 The 
application of the 14th June 1875 was, therefore, within time, if the period of 
three years is calculated from the date when the claim-case was disposed of 
We think it can he so calculated. 

rei] Both Courts have found that tlie plaintiff was, up to tlie 17th of 
June, earnestly resisting tlie claim which, till disposed of, was a bar to further 
proceedings 

Bona fide proceedings m resistance of a claim to attach jn-operties are, 
we think, proceedings within the meaning of s 20, Act XJV oi 1859, laken to 
enforce the decree. We therefore dismiss the appeal with costs. 

xippml (hwLissed 


NOTES 
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AGS ] 

[61] PRIVY COITNCIL. 


Thf* 20ih, and *^4th June, iiS.Si 
Present 

Lord Watson, Sir B Peacock, Sir R. V Collii^.r, Sir R. Coxtch, and 

Sir a. Hobhouse 

Apt Singh (Plaintiff) Appellant 

verstis 

Biiai Bahaddr Singh and another (Defendants) Respondents. 

and 

Bi]ai Bahadur Singh and another (Plaintiff's) Appellants 

versus 

A]it Singh (Defendant) Respondent 


[On appeal from the Court of the Judicial Commissioner of Oudh ] 


Equitable conditions — Cancellation of deeds of sale and hypothecation 

for fraud. 

Upon the cancellation of instrumentB of hypothecation and sale on proof of |raud and 
collusion between the grantee, who had advanced money, and the manager of the grantor’s 
estate, the grantor having been unduly mffuencod in the transaction, held, that the 


5 CAn,— 105 


833 



LL.R. 11 Cal. 62 


AJIT SINGH r. 


condition of cancellation should be, not the repayment of all money received by .the manager, 
but only of sums shown to have been paid to the grantor personally, and of such Bums 
received by the manager, as he would have been justified in borrowing in the course of a 
prudent management of the estate. 

Appeals, with cross-appeals (consolidated and heard as one), from two 
decrees of the Judicial Commissioner of Oudh (17th January 1882), confirming 
with a modification, two decrees of the District Judge of Rai Bareli (Slst May 
1881), 

These consolidated appeals, and cross-appeals, were preferred in two suits, 
of which the first was instituted by the appellant, Ra]a A]it Singh ; and the 
second, in the nature of a cross-suit, was instituted by Raja Bijai Bahadur 
Singh, and his wife, Rani Janki Kunwar. 

The judgment of the Court of First Instance, the District Court of Rai 
Bareli, granting in part the lelief prayed, was, with a modification in the decree 
made in the second suit, confirmed on appeal, and cross-appeal, by the 
Judicial Commissioner, wiio afterwards admitted the present appeal as invol- 
ving substantial questions of law. 

The object of the suit brought by the appellant, Raja Ajit Singh, who was 
talukdar of Tarwal, and also carried on business C 62 ] as a money-lender, was 
to have enforced against the respondent and cross appellant, Raja Bijai 
Bahadur Singh, talukdar of Baklolpur, a mortgage executed by the latter on 
the 19th June 1878. The object of Baja Bijai’s cross suit was to have that 
mortgage deed set aside, as well as a subsequent deed of sale, of certain 
villages, executed by him, to the appellant on 26th May 1879, and to have 
accounts taken. The ground of this suit was that the execution of the above 
instruments had been obtained by undue infiuence. exercised on Bijai by this 
appellant, and Bijai’s karnida, or manager, named Wahaj-ud-din, they having 
been in collusion. 

The Courts below concurred in finding that Bijai, though not insane, or 
an idiot, was of feeble intellect and liable to be imposed on , also that the 
appellant, Ajit Singh, without occupying a fiduciary position in the technical 
sense, had been able to infiuence the former, and that he had colluded with 
Wahaj-ud din, whom he had recommended to Bijai. As the result, this appel- 
lant was declared entitled to recover only the amount of the advances made 
with eight per cent interest thereon 

On this appeal — 

Mr. E. Macnaghten, Q. C., and Mr. Ji. V, Doyne, for the appellant and cross 
respondent, contended that the judgments of the Courts below were not sup- 
ported by sufficient evidence of undue influence, or of collusion between the 
appellant and Wahaj-ud-din , that the rate of interest illaimed was not 
excessive , and that the equity had been carried too far against Ajit Singh. 

Mr. J. F Leith, Q. C., and Mr. C. PF. Arathooii, for the respondents and 
cross appellants, contended that Bijai was only liable for what had been 
received bv him, or had been borrowed for his benefit. A ease for further 
equitable relief had been established. 

Mr. R. V Doyne, in reply, cited Srrnth v. Kay 17 H. L. Ca. (1861), 750] ; 
Nevtlly. SnpJlinf/ (Ei. R., 1.5 Ch. Div., 679). 

Their Lordships' Judgment was, at the conclusion of the arguments, 
delivered by 

Sir R. P. Collier. — These appeals are in two suits. The first [68] 
was instituted by Raja Ajit Singh against Raja Bijai Bahadur and Rani 
Janki Kunwar, wife, who is an independent talukdar, to recover a sum of 
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Rs. 1,37,000, principal and interest, upon a hypothecation bond of the 19th 
June 1878, from Bijai, against him personally, and for enforcement of a lien 
against the hypothecated property. The second suit was instituted by Bijai 
and his wife against Baja Ajit Singh ; and it prayed for the recovery of posses- 
sion, together with mesne profits, of certain property comprised in a sale deed 
of the 26th May 1879, and for cancellation of the deed on the ground of 
fraud, undue infiuence, and want of consideration. 

The issues framed m the two suits were these In the first suit —(1) 
“ Was the defendant No 1 (Bijai Bahadur) in an unsound state of mind when 
he executed the deed of the 19th June 1878 (2)“Was it executed under fraud 

and undue influence ?*’ (3) “ Did the plaintiff (Ajit Singh) occupy a fiduciary 
position with reference to defendant No. 1 (Bijai Bahadur) (4) “ Was the 
deed executed without consideration having been received by defendant No 1 
In the next suit the issues were these . (1) “ Was the sale deed executed while 
Bijai was in a sound state of mind (2) ‘ Was the deed executed under 
fraud or undue influence ?” (3) The question of consideration. 

3’he findings of the Judge in the Court of First Instance on those questions 
are as follows . On the question of the incapacity of Bijai “ I am of opinion 
that Bijai's mental capacity is of the lowest order shoit of idiocy or insanity ; 
that he has always been incapable of understanding complicated matters of 
business or exercising an independent judgment.” As to fraud and undue in- 
fluence : “ Bearing in mind the weakness of Bijai Bahadur’s mental faculties, 
the fact that Wahaj-ud-din and his adherents, in collusion with Ajit Singh, 
were encumbering his estate , the peculiar circumstances which have already 
been mentioned in this judgment, the unconscionable and exorbitant nature 
of the transactions themselves, 1 arn of opinion tiiat the hypothecation deed 
of 19th June 1878 (on which this suit is based) and the sale deed of the 26tli 
May 1879 were executed under fraud and undue influence.” With respect to 
the question of fiduciary position, he finds that Ajit was not, technically sjieak- 
ing, in a [64] fiduciary position qtvoad Bijai. With respect to the consider- 
ation, he finds that some consideration ,w^s advanced , and the effect of Ins 
judgment is to order the deeds to be cancelled, but to remain as security for 
the payment by Bijai of such consideration as he leceivcd This portion 
of the judgment will be more particularly referred to bv and bye This judg- 
ment of the Subordinate Judge was affirmed by the Judicial Commissioner of 
Oudh. Against these judgments there are cross- appeals. 

The findings on the subject of fraud and undue infiuence are findings of 
fact, and their Lordships adhere to the rule, which tiiey liave moie than once 
laid down, that Jthey will not, except under peculiar circumstances, interfere 
with findings of fact bv two Courts But it has been contended on behalf of 
the appellant in the first suit that theie was no evidence to support the find- 
ings of the Judge. 

This makes it necessary, not indeed to review the evidence at length, but 
to state shortly some of the main outlines pf it. It appears ths»t Ajit and 
Bijai were two neighbouring talukdars, distantly related Ajit was the elder. 
He was a man ,of acute intelligence, and carried on the business of a money- 
lender. Bijai was of weak intellect, had been paralysed-* soon after his birth, 
and was afflicted with epileptic fits, the tendency of which would be to deteri- 
orate what understanding he had. Bijai, on his father’s death, appears to 
have taken possession of the ancestral estate, and to have so mismanaged it 
that the Court of Wards thought it necessar\ to take the management of it 
upon itseU. v In 1870 Bijai applied to be restored as manager , and having 
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been examined by the Court of Wards, the estate was released to him. The 
view taken of his capacity by the Court at that time appears from a judgment 
to be found at page 25 of the record . ** T)ie Court concurs with the assessors 
that the defendant, liaja Bijai Bahadur Singh, is not of unsound mind 
and incapable of managing his affairs. He is feeble, and doubtless easily 
influenced by artful persons, and incapable of any great efifort of body or mind, 
but he is not at all incapable in the sense meant by the Act.” Then they go 
on to say . “ Decree for the defendant,” on the ground “ that he is not a 

lunatic ”, whereupon [ 65 ] the management of this estate was, their Lord- 
ships cannot help thinking unfortunately for him reintmsted to him. 

With respect to his capacity there is some evidence given by himself in 
this record, by which, if it is correct, — and it was for the Subordinate Judge 
who heard the witnesses to determine whether it represented or not the true 
state of his mind, — it would appear, although he signed various deeds that 
were put before him, he was not acquainted with the nature of their contents , 
and that evidence, as far as the accounts are concerned, is to some degree 
corroborated by that of Wahaj-ud-din, his agent, who says the accounts woie 
written in Persian, a language which be did not understand. Tlieir Lordslups, 
therefore, think there was ample evidence on which the Judge was justified in 
his finding as to the capacity of Bijai. This being so, it is obvious that a 
neighbour and a relation, of acute intelligence, would, in all probability, exercise 
a great influence over him Upon his being leinstated in the management of 
his estates, it became necessary for him to borrow for the purpose of paying 
arrears of the Government revenue ; and in 1B72 it appears that he sold some 
50 villages to Ajit for the sum of Rs. 1,25,000, the greater portion of which 
was appropriated to the payment of the Government I’evenuo. That trans- 
action has not been impugned, and it will not be necessary further to refer to 
it. At that time, in 1872, the two talukdars seem to have been somewhat 
estranged. In 1875 they were reconciled. About the time of the reconcile- 
ment Ajit took occasion to advise Bijai to employ as his agent, or karindd, a 
man of the name of Wahaj-ud-din. Wahaj-ud-din was entrusted bv Bijai with 
extraordinary powers. We have a document styled a safinavia, of the 25th 
August 1875, wherein Bijai entrusts to his manager powers of appointing 
general agents , of dismissing and confirming patwaris and choivkidais , of 
executing documents, leases, and so on , powei of borrowing money , power of 
executing simple bonds for borrowing money, or borrowing money by 
hypothecation or usufructuary mortgage of property , and a number of powers 
which the Judge of the Court of First Instance describes as “ making him in 
effect the propiietor of the estate.” This document was little less than an 
abdication on the ))art of [ 86 ] Bijai of his ownership of the estate in favour of 
the manager. It appears to their Lordships that a man in full possession of 
his faculties would not execute a document of this kind. This manager, 
Wahaj-ud-din, in pursuance of the powers here given him, hiied a vast number 
of servants, disj Jacmg the bid Hindu servants of Bijai by his own friends and 
proteges, as they are somewhere called, so that Bijai was surrounded by 
Wahaj-ud-din and Wahaj-ud-din's Mahomedan adherents. It seems by the 
evidence of several of the witnesses that Ajit and Wahaj-ud-din were in the 
habit of communicating together, and that Ajit exercised great influence over 
Bijai. The powers of borrowing given to Wahaj-ud-din were soon exercised. 
In December of that year, a bond is prepared by Wahaj-ud-din, and is executed 
by Bijai, whereby he borrows a sum of Rs. 6,000 of Ajit at the rate of 24 per 
cent. The principal of that sum, together with interest, accumulated ; and in 
Februai7 1876, two months after, another bond of Rs, 9,000 was given ; and 
witbout going through the details of ail these transactions, it appears that as 
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many as 12 bonds were taken by A]it from Bi]ai in the course of about three 
and a half years, the interest and the principal roiling on until finally it reached 
the sum of Es. 1,37,000, the subject-matter of this suit. In these cases the 
money was sometimes paid to Bijai, and sometimes paid to his manager. He 
goes through the form — one can hardly suppose it to be much more — of writing 
his name at the bottom of the deeds which weie witnessed by the Mahomedan 
servants in the employ of Wahaj-ud-din. ^ 

It has been contended tliat there was no foundation foi the finding in the 
following terms of the learned Judge that Ajit and Wahaj-ud-din acted in 
concert * “ It is impossible not to feel convinced that Waliai-ud-din was gravely 
mismanaging the estate ; that by duping his master he was dislionestly bene- 
fiting himself , that this state of things was fully known to Ajit Singh (as 
admitted by him in his deposition) , that the latter was all along anxious, fairly 
or unfairly, to encumber the estate so completely as to bring about the result 
which he seems to have Ipid in view, viz , the acquisition of proprietorship of 
Bijai Bahadur’s entire taluka.” 

[67] It IS true that there is no direct evidence in the record oi a con- 
spiracy between Ajjt and Waliaj-ud-din , but they acted together against the 
interest of this unfortunate talukdar. His agent induced him to sign a number 
of bonds for sums of mone> which have been found not to be necessary for the 
purposes of the estate , and Ajit, whose duty as a relative, a friend, and a 
neighbour of Bijai, a man of weak intellect, was to have warned Bijai against 
the proceedings which were going on to liisown nun , so far from doing this, 
acts in conceit with the unfaithful steward, and not only does he act in concert 
with him, but he piotits pnncipally by their joint transactions ITndei these 
circumstances it appears to then Lordships that the learned Judge was amply 
supported by the evidence in his finding. 

Such being the finding ol the learned Judge, and the concunent findings 
of two Courts, supported by adequate evidence, it follows that that judgment 
must be supported so far as the cancellation of the deeds is concerned, and 
that the appeal of Ajit must lie dismissed. 

But another question is raised by the cross-appeal. The finding ol the 
learned Judge, w^ith respect to the consideration lor the deeds is m tJiese terms 
(it seems that the evidence of advances was that money was paid from time to 
time, in the presence oi the registrai of the Court, sometimes being handed to 
Bijai himself, sometimes to his manager) “ But having considered the 
evidence, I am satisfied that the principal sums ui casli, said to have been 
advanced at various times by Ajit Singh, were made ovoi either to Bijai 
Bahadur, or on his behalf to Ins karinda, Wahaj-ud-dm and in accordance 
with that finding, he says “ I am of opinion that substantial justice will be 
done between the parties li the plaintiff is decreed the pnncijial sums advanced 
hy him, together with interest at 8 per cent per annum on each of the sums 
calculated from the date of the suit, viz.^ 23rd Janu%ir\ 1880, and no interest 
alio w’ed subsequent to the date of the suit.” He treats as sums proved to 
have been advanced all the, principal paymenta, which were made. It has been 
argued, not that this finding is wrong in point of fact, but that the learned 
Judge has made a mistake in point of law" , and their Lordships think that the 
judgment relating to these jiayments cannot be supported. The finding, as 
before observed, is that the [ 68 ] sums were paid either to Bijai Bahadur, or on 
his behalf to the kartnda, Wahaj ud-din The learned Judge appears not to 
have applied his mind to the question as to how much actually got into the 
liands of Bijai Iiirnself , with reference to which sums it w"ould seem difficult 
to say that he could have a right to cancel the deeds without repaving them. 
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Bdt considering the relations that have been found to exist between Ajit and 
Wahaj-ud-din, their Lordships are of opinion that Ajit cannot raise a claim 
against Bijai merely by showing that he paid money to Wahaj-tid>din ; he must 
show further that his cy^vances were really applied to the benefit of Bijai» or 
were properly borrowed on his behalf. 

Under' these circumstances it appears to their Lordships that the decree 
of the Court below requires some amendment; and they propose to advise Her 
Majesty that tliat decree should be amended in this way ' — They think it 
should be varied by directing that, instead of the account which the Munsarim 
is thereby qirdered to take, it be referred to the Munsarim to take the follow- 
ing accounts : first, of such sums advanced by Ajit as shall be proved to have 
been paid to, and received by, Bijai personally ; secondly, an account of such 
sums advanced by him as Wahaj-ud-dm would liave been justified in borrow- 
ing in the course of a prudent management of Bijai’s estate ; thirdly, an account 
of what is due upon such advances for simple interest at 8 per cent, from 
the date of the advance to the time of payment Their Lordships cannot 
quite concur with the learned Judge in holding that the interest should be con- 
fim)d to the date of the suit Their Lordships think that the decree in 
the other case* which is in many respects the same, but has peculiar circum- 
stances afiecting it (that is, the first suit by Bijai and his wife), should also be 
amended to the same extent. 

Under these circumstances their Lordships will humbly advise Her 
Majesty that the decrees be varied in the manner stilted. It' appears to their 
Lordships that Bijai and his wife are entitled to the costs of both appeals. 

Decrees varied. 

Solicitors for the Appellant Raja Ajit Singh. Messrs. Lawford, Watei- 
house B,nd Latvford 

Solicitors for the Respondents Baja Bijai Bahadur and Bani Janki Kunwar. 
Mr. J, L. Wilson, 


NOTES. 

[EQUITABLE CONDITIONS ON CANCELLATION OF DEEDS, etc. 

Sec (1903) 28 Born 181 wlierc a minor got his mortgage- deed ( .i ncollcd , (1908) 31 All. 21 
(1908) 10 Bom. Ij. R. 1001 (lunatic) , (1909) 32 All 25 , (J910) l\ R 7b ] 
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[89] APPELLATE CIVIL. 

The 18th March, 1884, 

Present : 

Mr. Justice Prinsep and Mr. Justice O’Kinealy. 


Bhola Nath Roy Defendant 

verms 

Rakhal Dass Mukherji Plaintiff. 


Hindu lau\ Bengal — S%iccession to estate of deceased hi other — Half blood 
and whole blood — Sons of sisters. 

Under the Bengal School of Hindu law Rons of siRters of the half blood are entitled to 
succeed equally with sons of sisters of the whole blood to the property of a deceased brother. 

This was a suit by the plaintiff, claiming, as one of the reversionary heirs of 
one Ohhoy Churn Banerji, deceased, possession of a moiety of certain properties 
in the possession of the defendant. The relationship of the parties was not 
disputed. Obhoy Churn died in 1848, leaving a wife who died in 1850, where- 
upon his mother Debi Bundari succeeded to the property and died in 1874. The 
plaintiff and the defendant are grandsons of Kalinath (Obhoy Churn’s father) 
liy two daughters of two wives. The mother of the defendant was the sister 
of Obhoy Churn, and the mother of the plaintiff was his step-sister. The 
defendant contended that under the Hindu law he was entitled to succeed on 
the death of Debi Bundari to the entirety of the property left by Obhoy Churn, 
and that the plaintiff was not entitled to inherit. 

The plaintiff obtained a decree in the Court of First Instance which was 
confirmed on appeal. The defendant appealed to the High Court 

Baboo Ourti Das Banerji (with him Baboo Golap Chnnder Shastri) for the 
Appellant 

(1) The half sister’s son does not confer the same amount of spiritual 
benefit as the full sister’s son, inasmuch as the latter offers oblations to the 
mother of the deceased which the former does not. (See Dyabhaga, chap, XI, 
s. VI, paragraphs 2 and 3. Boghunandan — Sradh-Tattwa) . 

[70] (2) Heirs of the full blood are preferred to those of the half blood. 
(See Dyabhaga, ib,) 

(3) Golebrooke's Translation of Snknshna's Synopsis of chapter XI of 

the Dyabhaga is not correct It does not agree with the original text as given 
in any edition of the Dyabhaga current in Bengal. The text, as given in the 
edition of 1829, publilshed under the authority of the General Committee of 
Public Instruction, runs thus : “ In default of him, the father's daughter's 

son. He is the uterine sister’s son ; in default of him, the half sister’s son as 
well.” The text, as given in the edition of 1829, published by the late Pundit 
BhtmU Chunder Seromoney and the text, as given in the edition, published by 
the late Baboo Prosonno Coomar Tagore undev the superin tendence*of the same 
learned Pundit, both support our contention. 

(4) The only original authority that goes against the appellant’s conten- 
tion is the opinion of Chudamoney, cited by Snkrishna in his Dyakrama- 
Sanghraha with which Srikrishna can be said to agree by implication only. 

* Appeal from Appellate Decree No. 1485 of 1682, against the decree of P. Dickens, Esq., 
Judge of Nuddea, dated llth May 1882, affirming the decree of Baboo Bhagwan Chunder 
Chatterji, Munsif of that District, dated 25th November 1880. 
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Baboo Bash Bekari Qhose for the Bespondent. 

The following judgments were delivered : — 

Prinsep, J, — The point in issue in this appeal is, whether sons of sisters 
of the whole or half blood are entitled to succeed equally to the estate of a 
deceased brother. The lower Courts have held that they inherit equally. 

As an authority for this proposition there is a translation of Dyakrama- 
Sanghraha of Snkrishna Tarkalankara by Mr. Wynch, chap. I, s. 10, cl. 1, in 
which as an authority the opinion of Acharrya Chmlamoney is given. That 
this was Srtknshna’s opinion is confirmed by a reference made to it in a com- 
mentary by Jaqannatha Tarkapanchanana (see book V, chap. 8, s. l), or in 
the edition of 1874, published by Higginbotham k Co., vol. 2, p. 566. From 
this we learn that some fifty years after Shrikrishna Tarkalankara, Jagan- 
natha Tarkapanchanana, who was a great authority in all matters connected 
with Hindu law, and probably may have been a contemporary of Snkrishna, 
distinctly states Snkrishna^ opinion to the same effect as has been presented 
in the translation by Mr. Wynch. In 1829, Mr Macnaghten, in his well- 
known book on the principles [71] of Hindu law, evidently having in his mind 
these authorities, expresses bis opinion that, according to the most approved 
authorities, there should be no distinction between tlie sister's son of the whole 
and half blood. See page 28 ot the edition published by Higginbotham k Co , 
in 1874. 

In 1859 Baboo Sha,nia Charan Sircar, who is generally accepted as an 
authority on Hindu law^ in his Vyavastha Darpana, 2nd ed., page 2G5, refers 
to this opinion as being that of authors respected and followed , but at the same 
time he gives his own opinion to the contrary, and gives reasons for the same 
The reasons for the contrary opinion are that supenor spiiitual benefits bv 
oblations are conferred bv the sons of the sister of the full blood. But we find, 
that in the opinion of Snkrishna quoted by Jaqannatha, it is laid down that 
this is not so -that is, the sons of both sisteis, wliether they be sisters of the 
whole or full blood, offer the same oblations, and therefore rank equally in 
their rights of succession to inheritance. The opinion is thus expressed, “ but 
no distinction is taken in the case of daughter’s sons, because the maternal 
grand-mother does not share the funeral cake offered by her daughter’s son.’ 

It is, however, pressed on us that the translation of the commentary by 
Mr. Colebrooke is not altogether correct, and more recent editions, the first of 
which bears date 1829, are laid before us as reproducing the correct version. 
Now, as I have already stated, all the previous authorities are unanimous to 
the contrary. In the edition of 1829 there is no reference made to the previous 
mistake, and looking to the context, there seems reason to believe that the word 
tadwa,va introduced there would give a different meaning and is an interpolation 

The only other direct authority on this point is the Vyavastha, published 
by Mr. Macnaghten in his book , it is to be found at page 86 of the second 
volume, in which the Pundit, to whom the point we are now called upon to 
decide was pointedly referred in 1826, declares that there is no difference 
between soiijs of sisters of the vrliple and half blood. 

Under such circumstances I am unable to come to any other [72] conclu- 
sion than that arrived at by the lower Courts The appeal must, therefore, be 
dismissed with costs. * 

O’KINBALY, J. — I concur in the decision arrived at by my learned brother. 
In this case wc have to determine what is the law of inheritance which prevails 
in Bengal, in regard to father's daughter’s sons, and whether there is any 
distinction between the son of a sister of the whole blood and the son of a 
sister of the half blood 
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The contention raised on behalf of the appellant is that according to Sn- 
knshna Tarkalanhara sister’s sons of the whole blood took before sister’s sons of 
the half blood. He bases his contention on three grounds . firsts spiritual benefit , 
and second^ that in the edition of 1829 of Srtkrishna*s recapitulation of the 
line of inheritance, there the word tadwava between these two classes, P] 
which show that they did not take together, but that one was postponed to the 
other. Thirdly, that in two subsequent editions of 1850 and 1860, both of 
which were edited by the same gentleman, the word tadwava appears 
in a subsequent part of the recapitulation which refers to the succession of 
paternal grandfather’s daughter’s sons Consequently there can be no doubt 
that the word tadwava in the edition of 1829 must he considered' to be correct. 

Putting aside for the moment any discussion as to the law which has 
actually prevailed in Bengal up to the present time, we find that Colebi^ooke, on 
a comparison of those copies of the recapitulation, declared that sister’s sons 
of the whole blood and of the half blood take together , that in 1829, the word 
tadwa>va. was inteipolated by persons whom we do not know, or on what 
authority we do not know, and that in 1853 and 1860, the word tadwava was 
inserted in another place for reasons equally unknown It seems to me that 
even in this state of circumstances, it would be difficult to conclude that 
Cohbrooke* s translation is incorrect The difficulty becomes insuperable when 
we refer to the other authorities In the Dyakrama-Sanqhraha, chap I, 
s. 10, para. 1, Sriknahno. states as follows “ According to Acharryn 
Chndamoney, the son of the proprietor’s own sister, and the son of 
his half sister, have an equal right of inheritance.” So [73] that if 
we hold that Colebrooke\s translation is incorrect, we must start with the 
proposition that Srikr^shna has in one book said one thing, and in another 
something directly contradictory This, though possible, is very improb- 
able. But I think that all doubt on that point is set at rest by referring ^ 
to the commentary by the learned lawyer of about the time of Sir William 
Jones. I refer to the commentary of Jaqannatha Tarkapanchanana. In 
book V, chapter 8, s 1, it is stated as follows “ In the succession of brother’s 
sons, a distinction between the whole and half blood must be understood, not 
in the case of daughter’s sons. But some lawyers consider it as the opinion of 
Jimutavahana that, in the succession of the sons of the father's daughters and 
so forth, a distinction is taken between uterine and half-sisters Herein 
Srikrishna Tarkalankara does not acquiesce, because no law is found expressly 
declaring the participation of a maternal grandmother in the funeral cake 
offered to the maternal grandfather.” We have, therefore, not only the opinion 
of Srikrishna himself, but of another very eminent lawyer, stating that this is 
Srikrishna* s opinion. I think that this must put an end to any doubt that 
may be entertained as to the correctness of Colehiooke*s translation. From the 
time of Srikrishna to 1809, Colehrooke*s time, this was the recognized law. 
In 1829, Sir William Macnaqhten said “ There is a difference of opinion 
among different writers of the Bengal school as to 'the whole and half blood , 
some maintaining that an uterine sister’s son excludes the son of a sister of the 
half blood : but according to the most approved authorities there should be no 
distinction. A sister’s daughter is nowhere enumerated in the oriSer of heirs.” 
This opinion he supports by the opinion of a pundit of the Zillah Court in the 
Jungle Mehal, dated 1826. 

Next in succession is the opinion of Shama Char an Sircar, a gentleman 
well known for his knowledge of Hindu law At page 265 of the second 
edition of his book, written about the year 1860, he says, referring to the right 
of sister’s son to inherit • “ Although the opinion of the aforesaid authors is 
respected and followed, yet it must be admitted that the distinction made in the 
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oomtnentaries above alluded to is neither unreasonable nor inconsistenti based 
as it is not only in preference to the whole C74] blood, but also on consider- 
ation of the sons of the sister, paternal aunt and grandfather’s sister of the 
whole blood, conferring comparatively more benefit than the sons of those of 
half blood.” 

Therefore it appears to me that an unbroken series of authority from the 
time of Sriknshna to the year 1860, show that the law prevailing in Bengal 
makes no distinction between the sons of sisters. Nor does it appear, even 
discussing the question on the ground of spiritual benefit, that the appellant 
should succeed In the reference, which I have already made to Sriknshna' s 
opinion, it is stated that, as far as spiritual benefit is concerned, there is no 
difference, and there can be no difference, between that which is derived from 
the sons offering oblation to a maternal grandfather, because in those oblations 
the maternal grandmother obtains no part. Whether, therefore, we look at 
the law prevailing in Bengal, or at the doctrine of spiritual benefit, the result is 
the same, and the conclusion that we have arrived at is, that no distinction is 
made between the sister’s sons of the whole and half blood. The appeal is 
dismissed with costs. 

Appeal dismissed. 


NOTES. 

[ Upon this case, which appears to bo a settled rule of inheritance, Mr Oolap Chandar 
Sarkar in his Hindu Law (1910) IV Bdn p , 345, observes. “ See Sriknshna* a Recapitula- 
tion supra p, 331-2, showing that relations of the whole-blood should be preferred,” — a propo- 
sition based upon express texts of the Smriti D B., xi, v. 10 and D. T , xi sec., 63 (it i5 th%s 
statement h&ivever that was controverted in this decision) Upon the authority of this 
^decision, the preference on this ground is to iie confined to the nine collaterals among the 
first class Dayabhaga sapindas, namely, a brother, an uncle, and a grand-uncle, and their 
descendants , it will not apply to any other relations ] 
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APPELLATE CIVIL. 

The ISth September, 18H4 
Present . 

Mr. Justice Prinsep and Mr. Justice Macpherson. 

Tripura Sundari and others (Objectors) Appellants 

versus 

Durga Churn Pal and others (Auction-purchasers) Eespondents,* 

Sale proclamation, irregularity m service of — Execution sale of groups of 
prope'Ay under one decree — irregularity and damage, then necessary 
relation — Code of Civil Procedure (Act XIV of 1882), 

• ss. 289 and 311 . 

The words “ on the spot where the property is attached ” in s 289 of the Civil Procedure 
Code refer to each property attached, and not to a group of separate properties attached under 

• Apj^ls from Original Orders Nos. 366 and 373 of 1883, against the orders of Baboo 
Krishna Chunder ChatttTji, Pir^t Subordinate Judge of Backergunj, dated the 13th of August 
1888. 
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one proceeding or order in one execution case, and therefore when distinct properties are pro- 
claimed for sale in one execution, the omission to affix a copy of the proclamation in each of 
such properties amounts to an irregularity in the publication of the s.ile. 

Heldy also, that where there is no evidence to connect the two elements of irregularity 
and injury under s. 311, it must appear, before a Court can set aside an execution sale, that 
the injury complained of is the reasonaole and natural consequence of the irregularity, and 
attributable to it alone. 

[78] These were two appeals to the High Court from an order of the 
Subordinate Judge of Barisal, which governed both cases, confirming the sale 
of several groups of property in execution of a mortgage decree Upon the 
evidence the lower Court, among other things, held that there was no irregularity 
in publishing or conducting the sale, nor was there any inadequacy in the price. 
The ground common to both the appeals was that the sale proclamation not 
having been fixed up in a conspicuous part of each of the distinct and separate 
properties put up for sale, the service was irregular and illegal, and it was 
argued on the hearing that OLpherts v. Mahahir Pershad Suigh (L. B., 10 I. A., 
25) did not apply to the case. 

Mr. Phillips, Baboo Annoda Pershad Banerjee, and Baboo Baikant Nath 
Doss for the Appellants. 

Mr. Jackson, Baboo Sreenath Doss, Baboo Chunder Madhub Ghosc, Baboo 
Has Behan Ghose, and Baboo Bhuban Mohun Doss for the Respondents. 

. The Judgment of the Court (Prinsep and Macpherson, JJ.) (as far as 
is requisite for the purposes of this report) was as follows — 

The irregularity complained of in the publication of the sale proclamation 
is that the proclamation was not fixed up in any part of the properties sold. 
This objection as regards the Husnabad property is groundless. The evidence 
shows that the decree -holders and judgment-debtors have their cutcheries on 
the opposite sides of a court-yard, that of the former being on tlie south and* 
north sides, and that of the latter on the west side. The notice was attached 
to the house on the north side, because the western house is said to have been 
at the time under repair and the judgment-debtors were using the north house. 
The latter fact is denied by witness No. 10 of the judgment-debtors, but the 
fact of suspension being proved, and the property being joint, there was, we 
think, a sufficient compliance with the law, whatever the truth may be as to 
the occupation of the particular rooms. The return of the peon who proclaimed 
the sale does not show that a copy of the proclamation was fixed up in any 
part of the Tarabolia and Abdullapur properties. On the contrary, he seems to 
have been furnished with only one copy of [76] the proclamation for publi- 
cation in this way, though the sale was in all other resjiects properly published. 
This was, we think, an irregularity It has been held, and, in our opinion, 
rightly, in Kalytara Chowdhratn v. Bamcooniar Goopta (I L. R., 7 Cal.. 466) 
that under s. 289 of the Civil Procedure Code, a copy of the sale proclamation 
must be fixed up in some conspicuous part of IJie property. When several 
separate properties are attached under one proceeding or order, in one execu- 
tion case, the attachment is separate and distinct as regards each. The words 
** on the spot where the property is attached ” in s 289 musttefer to each 
property attached, and not to the whole in a lump When, therefore, distinct 
properties are proclaimed for sale in one execution, it, is not sufficient to affix 
one copy of a general proclamation covering all of them on a part of one only 
of such properties ; it must be affixed on each The object of the section is to 
give due notice of the intended sale of each attached property, and this would 
be defeated if, when there are several distinct and unconnected properties, a 
general sale proclamation is affixed to one only. 
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We are unable, however, to hold that in the present case the irregularity 
is a sufficient ground for setting aside the sale, as we cannot trace to it the 
damage complained of. It is urged that the decision of the Privy Council in 
Olpherts v. Mahabir Pershad Singh (L. E., 10 I. A., 25) does not apply ; 
but it is quite clear that, when there is no evidence to connect an injury with 
an irregularity, the one must at least flow reasonably and naturally from the 
other and be attributable to it alone. The appellants do not attempt to prove 
that there was a paucity of bidders owing to defective publication. On the 
contrary, their case is, that there were a number of persons who, but for the 
conduct of the decree-holders, would have bid more than the properties actually 
realized. They fail to prove this, and we cannot infer that there was from 
other causes an absence of bidders. 

The appeals must therefore be dismissed with costs 

Ap 2 )eals dismissed. 


NOTES 

[ As regiirds selling by lots, separate proclamation is loquirod for each piece — 

C P. C 1908 O 21, r. 67 (3) gjving effect to (1888) 12 Boin. 368 , as regards irregularity in 
execution sales .sec also (1885) 11 Cal , 658 , (1889) 11 All , 333 , 12 C. W. N 757.] 


[77] GEIMINAL EEFBEENCK. 


The 18th September, 1884 
Present 

Mr. Justice Wilson and Mr Justice Macpherson. 

In the matter of Chandra Sekhar Eai Petitioner. " 

Secuntg bond — Code of Criminal Procedure, Act X of 1882, s. 514. 

As there is no provision in the Criminal Procedure Code authorising a Police officer to 
take a surety bond for the production of any person before the Police, such a bond is ab initto 
void, and a Magistrate has no power to alter it and impose fresh obligations thereunder. 

This was a reference to the High Court by the Judge of Dacca, in respect of 
an order of a Magistrate purporting to have been passed under s. 514 of the 
Criminal Procedure Code. The facts are briefly these On a certain date the 
Inspector of Police sent a report to the Magistrate of Dacca that one Chandra 
Sekhar Eai had given a bond to him for the production of twelve persons, and 
had failed to produce them when required, and had therefore rendered himself 
liable to the penalty mentioned in the bond. In pursuance of a notice Chandra 
Sekhar appeared before the Magistrate who, on the 12th August, passed the 
following order • “I find that the accused were ordered to be present ; but 
whether before the Police or^ before the Magistrate is not stated. No security 
could be taken for the production of the persons before the Police, but only 
before the Magistrate I therefore direct that Chandra Sekhar Eai produce the 
twelve men before me within ten flays.” This order was served upon Chandra 
Sekhar on the 12th August. Thereupon Chandra Sekhar presented a petition 
to the Magistrate denying execution of the bond , the Magistrate, however, on 
the 18th August, declared the bond forfeited, and directed the attachment and 
sale of the petitioner’s moveable property. 

•Criminal Refererice No. 142 of 1884, made under s. 438 of the Code of Criminal Pro- 
oedure, by W. H. Page, Esq., Officiating Sessions Judge of Dacca, dated 8th September 1884, 
against the order of H P. Wyer, Esq , Magistrate of Dacca, dated 18th August 1884. 
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The High Court (Wilson and Macpherson, JJ.) passed the following 

Order — 

[78] Haopherson, J. — The Magistrate’s order directing the attachment 
and sale of the moveable property of the petitioner on forfeiture of the surety 
bond executed by him for Es. 2,400 is illegal, and must be set aside. There is 
no provision in the Criminal Procedure Code authorizing a Police officer to take 
security for the production of any person before the Police If the bond was 
in this respect bad, the Magistrate had no power to alter it and to impose on 
the petitioner a fresh obligation 

Assuming, however, that the conditions ot fclie bond could be legally 
enforced, there has been a total disregard of the provisions oi s 514 of the Code. 
The bond was taken by a Police officer, and that section requires that on its 
being proved to the satisfaction of the Court that the bond has been forfeited, 
the Court shall record the grounds of such proof, and call upon the person 
bound by it to show cause why the penalty should not be paid. In the present 
case the petitioner denied the execution of the bond, and cited as his witnesses 
the Police officer, to whom it was said to liave been given, and other Police 
officers. These were witnesses whose attendance lie could not enforce without 
the assistance of the Magistrate, and it is difficult to see how tlie Magistrate 
could, on the mere report of a Police officer, whose conduct in the matter was 
directly challenged, be satisfied that the bond had been executed 

A Magistrate acting under s. 514 must proceed on legal evidence, and the 
penalty can only be enforced on proof that the bond was duly executed and 
forfeited The denial of execution by the petitioner made it incumbent on the 
Magistrate to take evidence as to the fact of execution 

The Magistrate’s proceedings are in other respects illegal ff the notice 
to produce the accused persons within ton days was only served upon the peti- 
tioner on the 12th August, there was no breach on the IHtli, when the Magis- 
trate summarily ordered that the amount should be realized by attachment 
and sale of his moveable property . 

(hde) set aside 


NOTES. 


[An illegal bondcaiiriot be enforced — 4' C W N 121, (l‘J01) I^LR, 42, (1907) 
P.W.R., 22 G.] 


[79] CRIMINAL REFERENCE 

The 3id November, 

Present 

Mr. Justice Wilson and Mr Justice Macpherson 

Queen -Empress 
versus 

Atar All Accused. ’ 

False charge — Gompoiindablc offence — Discharge oj accased charged under 
s. 211, Indian Penal Code, upon plea of a^iginal charge havm^becn 
compounded — Act XLV of 1860 (Indian Penal Code), ss 211, 342, 

347 — Act X of 1882 (Criminal Procedure Co^e), s. 346. 

The fact that an offence alleged to have been committed has been compounded is no 
conclusive answer to a charge made against the prosecutor under b 211 of the Penal Code 

• Crimmal Reference No. 159 gf 1884, by Baboo A. Borooah, Ofhciating Magistrate of 
Noakhali, dated the 6th October 1884, against the order made by H W Barber, Flsq., 
Deputy Mafpstrate of Noakhali, dated the KHh September 1884. 
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* 

A laid a charge against M for wrongful confinement. The Police reported the case as a 
false one and A not appearing to prove his complaint the District Magistrate ordered him to 
be prosecuted under s. 211 of the Penal Code, and made over the case to a Deputy Magistrate. 
Upon the hearing of such charge, A pleaded that he had compounded the original charge 
laid by him against M, and that, therefore, the charge against him under s. 211 could not 
he. The Deputy Magistrate, without hearing any evidence, dismissed the case* 

Heldy that the course so taken was illegal, as such plea was no conclusive answer to a 
charge under s. 211*. 

The facts which gave rise to this reference were as follows . — 

On the 29th June, one Atar Ali gave information to the Police of Charsid- 
dhi that his father was being wrongfully confined by Minut Ali, with a view to 
extort a kabooliat from him. The Police reported the case as false, and as 
the complainant failed to appear and prove his complaint, the District 
Magistrate ordered bis prosecution under s. 211 of the Penal Code, on the 
23rd August, and made over the case for trial to the Deputy Magistrate, who 
was a first class Magistrate. On the 26th August, the latter fixed the 9th 
September for hearing, and issued a summons against Atar Ali, under s. 211 
of the Penal Code On the 9th September the case was adjourned till the 10th 
September. On the 10th September Atar All filed a petition, submitting that 
the charge under s. 211 could not proceed, as he had compounded the original 
charge under s. 342 of the Penal Code The Deputy [ 80 ] Magistrate 
accordingly dismissed the case without passing any orders about the accused. 
Upon being called upon for an explanation by the District Magistrate, he gave 
the following as his reasons for the course adopted : “In this case the com- 
plainant in the original charge was called on to come and prosecute. He did 
not do so, on the ground that he had compounded with the accused. Now, 
8. 345 of the Code of Criminal Procedure does not prevent a case under s. 342 
being compounded out of Court. Hence, if a complainant on that charge does 
not appear to prosecute, a charge under s. 211 would not lie against him, 
especially on the motion of the Police.” 

The District Magistrate accordingly now referred the case to the High 
Court, with a covering letter which contained the following : — 

“ It appears to me the order of the Deputy Magistrate is quite illegal. A 
charge under s. 211 of the Penal Code cannot be compounded. An accused 
summoned under s. 211 of the Penal Code cannot be discharged without taking 
evidence for the prosecution The complaint before the Police amounted to an 
offence under s. 347 of the Penal Code, and was described by them as such, 
and such an offence is not compoundable under s. 345 of the Criminal 
Procedure Code. There is no law that a false charge of wrongful confinement 
cannot be enquired into, if the complainant fails to prove his complaint. 

“ Questions again and again come before us — (1) whether the right of 
compounding allowed by s 345 of the Criminal Procedure Code can be exer- 
cised at any time the complainant chooses, e.gr., after the charge is framed, or 
after the witnesses for the prosecution are examined, or only up to the initial 
stage of the prosecution, viz., when the accused appears, or is brought before 
the Magistrate; and (2) whether a prosecution under s. 211, Indian Penal 

*[Sec 2*11 — Whoever, with intent to cause injury to any person, institutes or causes to 
be instituted any criminal proceeding against that person, or 
False charge of olfciicob falsely charges any person with having oommitted an offence 
made with intent to injure, knowing that there is no just or lawful ground for such proceed- 
ing or charge against that person, shall be punished with im- 
prisonment of either description for a term which may extend to two years or with fine, or 
with both, and if such criminal proceeding be instituted on a false charge of an offence 
punishable with death, transportation for life, or imprisonment for seven j^ears or upwards, 
sh^l be punishable with imprisonment of either description for a term which may extend 
to seven years, and shall also be liable to fine.] 
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Code, can be frustrated by the alleged exercise of this right, i.c., whether .the 
original complainant, when ordered to prove his complaint preliminary to a 
trial under s. 211, Indian Penal Code, can get off by simply alleging that he 
had compounded the case. 

“ As these two points are connected with this reference, I [81] solicit 
the honourable Judges will be pleased to clear our doubt by a decisive ruling.” 

No one appeared on the reference for either party 

The Opinion of the High Court (WILSON and Macphebson, JJ.) was 
delivered by 

WilBOn, J. — We agree with the District Magistrate in thinking that the 
order of the Deputy Magistrate is illegal, on the ground that the compounding 
of the original charge was not a conclusive answer to the charge under s. 211 
The order will be set aside, and the case will proceed before such Magistrate 
as the District Magistrate may direct. 

The other point raised by the District Magistrate we think it unnecessary 
to deal with upon this reference. 


[11 Cal. 81] 

APPELLATE CRIMINAL. 


The 12th “November, 18S4. 

Present 

Mr. Justice Prinsep and Mr. Justice O’Kinealy 

Ch under Nath Ghose Petitioner 

versus 

Nundololl Chatterji Opposite party. ’ 


Penal Code, ss 497i, 498 — Marriage insufficiently proved — discharge of 
accused — lie-trial ordered — Wife ordered to he examined on re-trtal. 

In an enquiry into a case of alleged adultery and enticing awav a married woman for 
illicit purposes, the complainant refused to examine his wife as to the marriage ; the Deputy 
Magistrate declined to frame a charge, and discharged the accused 

The Sessions Judge directed a re- trial to be held b\ another Deputy Magistrate, and 
ordered that the evidence of the wife should be taken as to the marriage 

Held, tha,t the Sessions Judge in ordering a re-tnal had not exercised a proper discretion, 
he having admitted that the prosecution had failed to prove the marriage, and it not being 
alleged that any evidence was tendered by the prosecutiqn and not taken by the Deputy 
Magistrate. 

*Griminal Revision No. 377 of 1884, against the order of H. Beveridge, Es(|., Officiating 
Sessions Judge of 24-Pergannahs, dated 20th of September 1884, setting aside the order of 
Nawab Abdul Latif, Khan Bahadur, Deputy Magistrate of Sealdah, dated 1st August 1884 

t[Sec. 497 — Whoever has sexual intercourse with a person who^is and whom he knows or 
has reason to believe to be the wife of another man, without the 
Adultery. consent or connivance of that man, such sexual intercourse not 

amounting to the offence of rape is guilty of iho offence of 
adultery, and shall be punished with imprisonment of either description for a term which 
may extend to five years, or with fine, or with both In such case ttc wife shall not be 
punishable as an abettor.] 
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This was a motion made to the High Court under Chapter XXXII of the 
Criminal Procedure Code. 

It appeared that one Nundololl Chatterji accused Narain [823 My tee with 
having committed adultery with his ( the complainant’s) wife, and with having 
enticed her away for illicit purposes. 

The complainant cited several witnesses (amongst whom was his wife), 
but although she was in attendance at the Court, refused (when called upon to 
do so by the Deputy Magistrate) to examine her Evidence was attempted to 
be given of the marriage, but was insufficient ^ 

The Deputy Magistrate held that the evidence on behalf of the prosecution 
was insufficient to justify the framing of a charge, and he accordingly dismissed 
the case, and directed that the accused should be discharged. 

Nundololl Chatter]! thereupon applied to the Court of the Sessions »Tudge 
under s. 435 of the Code of Criminal Procedure, on the ground that the evidence 
was sufficient to lustify a conviction 

The Sessions Judge sent for the record and passed the following order : — 

“ I do not think that the Deputy Magistrate’s judgment in this case is 
satisfactory. It is extremely shore, and no reasons are given for disbelieving 
the evidence for the prosecution. * It cannot he doubted that the woman left 
the house where she^and her husband were residing, or that she did so at about 
the time mentioned by the witnesses. She may not be of good character, but 
still she could hardly effect her departure alone, and if the accused helped her 
to go away, they are guilty under s 498 

It is objected that the marriage has not been properly proved This is 
true, but apparently this was because the husband and the barber witness were 
not properly examined. The marriage took place some twenty years ago, and 
so it is not a matter very susceptible of strict proof This is a point on which 
the woman herself might be examined. Her deposition should certainly have 
been taken. It seems to me that the accused have been improperly discharged, 
and I, therefore, direct that the case be further enquired into. As the 
evidence was once taken by Nawab Abdul Latif, and he has disbelieved it with- 
out assigning any reasons for his disbelief, I think it will be better that 
[83] the case be re-triod by some other Magistrate The woman should be 
sent for and examined and proof should be taken of the marriage ” 

The accused thereupon moved the High Court to have the order of the 
Sessions Judge set aside, on the following grounds . — 

(1) That the complainant had attempted, but had failed, to prove his 
marriage with the woman said to have been enticed away, and that, therefore, 
the Sessions Judge was wrong in directing the alleged wife to be sent for, and 
examined as to the marriage, inasmuch as she was cited as a witness by the 
prosecution, and attended 0ourt each day of the enquiry, but was not examined 
by the complainant, the latter having distinctly stated to the Deputy Magis- 
trate that he declined to examipp her 

(2) That the Sessions Judge was wrong in ordering a new trial, and in 
wdering the new trial to be held by an officer other than the Deputy Magis- 
trate who had held th*e enquiry 

Baboo Aurhutosh Dhur and Baboo Sham Loll Mtiter for the Petitioner. 

Baboo Kah^haran Banerjee for the Opposite Party. 

The Order of the Court (PRINSEP and O’Kinealy, JJ.) was as follows 
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This is a case of adultery and enticing away a married woman with crimi- 
nal intent under ss. 497 and 498 of the Penal Oode. x4fter hearing the entire 
evidence for the prosecution, the Magistrate discharged the accused, on the 
ground that the evidence was not sufficient to justify the framing of a charge. 
The Sessions Judge, however, on an application made to him, has, under s, 437 
of the Code of Criminal Procedure, directed a further enquiry to be held. The 
Sessions Judge, at the same time, admits that the prosecution has failed to prove 
the fact of marriage on which this case depends. It is not alleged that any 
evidence was tendered by the prosecution, and not taken by the Magistrate. 
But the Sessions Judge seems to think that the wife, whom the complainant, the 
husband, refused to call as a witness, should have been examined by the Court, 
and on the supposition that if the case be retried a different complexion might 
be put on it, he has thought proper to order a retrial by another Magistrate. 

[84] In dealing with this matter we think we should consider whether 
we should have granted such an application, if it had been made to us We 
have no doubt that it would not have been regarded by us favourably, and that 
we should certainly not have reopened the case. We cannot, therefore, but 
find that in ordering a further enquiry, or rather a retrial, the Judge has not 
exorcised a proper discretion. The order is therefore set aside. 

Order set aside. 


c 11 Cal. 84 ] 

CEIMINAL REFEEENCE 

The 5th Decemlxir, 1HH4. 

Present 

Mr. Justice Mittrr and Mr. Justice Nokris 


Uma Churn Mundle and others Complainants 

, versus 

Joshein Sheikh and others Defendants I 


Criminal Procedure Code, Act X of 188^, ss 138, 138, 139 — Jury illegally 
constituted — Juror refusing to act. 

One out of five jurors appointed under s 138 of Act X of 1882, declined to act on the jury. 
Two out of the remainder of the jury were m favour of a temporary order under s. 133 being 
maintained, whilst the other two were against its being so maintained The Deputy Magis- 
trate declined to pass any order under h. 139 of the Code of Criminal Procedure, as a major- 
ity of the jurors did not find the temporary order to bo reasonable and proper, and he there- 
fore struck off the case 

Held, that the course taken by the Deputy ISIagistrate was irregular, and ordered that 
a fresh jury be summoned, and the case enquired into anew. 

* [ Sec 498: — Whoever takes or entices away any woman who is and whom he\cnows or has 
reason to believe to bo the wife of any other man, from that man 
Enticing or taking away or from any person having the care of her on behalf of that man, 
or detaining with a crimi- with intent that she may have illicit ftitercourse with any per- 
nal intent a married wo son, or conceals or detains with that intent any such woman, 
man. shall bo punished with imprisonment of either description for a 

term which may extend to two years, or with fine, or with both.] 

t Criminal Reference No. 185 of 1884, made by W. H, Grimley, Esq., Magistrate of 
Howrah, dated 28th November 1884, against the order of Baboo Bunkim Chunder Ohatterji, 
Deputy Magistrate of Howrah, dated the 14th of October 1884. 


6 OAU.— 107 
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This cam wm refenrred to the High Court under s. 488 of Act X of 1882; 

rt appeared that one Joshein Sheikh had closed up a public thor^hnm 
by placing a tenoe across it, and on the complaint of one Dma Ohuro Mimme, 
the Iteputy Magistrate of Howrah issued an order under s. 133 of the Oode oi 
Criminal Procedure, calling upon Joshein Sheikh to remove the obstruction, or 
to appear before him to show cause why the order should not be set aside. 

The parties appeared, and eventually a jury consisting of five persons 
was appointed under s. 138 of the Code of Criminal [83] Procedljre. One 
of these five jurors appointed did not act on the jury, and of the remainder, 
two were in favour of the Deputy Magistrate's order being maintained, and 
two were against it 

The Deputy Magistrate thereupon passed the following order Of the 
five jurors appointed, one has not acted at all. Two report in favour of the 
order, two against it. As a maioritv of tlie jurors do not find the order to be 
reasonable and proper, no further steps can, under s. 139, be taken. Case struck 
off.” The District Magistrate, at the instance of the complainant, considered 
that this order was illegal, because (1) the jury were not legally constituted, 
inasmuch as it consisted of four persons only , and (2), because the proper 
course for the Deputy Magistrate to have taken was to have appointed another 
juror in the place of the one who did not act The Deputy Magistrate, on 
being called upon for his explanation, did not consider it necessary to offer any 
explanation in support of the course he had taken, inasmuch as he was of 
opinion that the case could be revived without any reference to the High Court, 
and he further considered that ss 438, 439, of the Code of Criminal Procedure, 
did not apply to a case in which there was no sentence to be revised. 

No one appeared for either party on the reference. 

The order of the Court (Mitter and Norris, JJ.) was as follows . — 

We think that the course taken bv the Deputy Magistrate was irregular. 
He must summon a fresh jury and commence the enquiry afresh. 

Order set aside. 


C 11 Cal. 85 ] 

CRIMINAL REFERENCE. 

The 8th December, 1884. 

PUESENT ■ 

Mii. JrsTK’K Mittku and Mu .Tfsttce Norris 

Queen -Empress 
vei sus 
Jacquiet. ‘ 

Verdict m accordance with charqe — Verdict disagreed with by Judge — 
Reference under s, 307, Act X of 188:^. 

The Court will not interfere with the finding of a jury, unless their verdict is shown to 
^ be manifestly erroneous 

A prisoner was charged under ss. 302 and 804 of the Penal Code, and the Judge at the 
trial added a further charge under s. 325 The Judge in [86] his charge to the jury directed 
them that in ths event of their finding the charges under ss. 302 and 304 unsustainable, they 
might find the prisoner gailtj’^ under s. 325. 

•Criminal Reference No 23 of 1884, made b\ S.H.C Taylor, Esq., Sessions Judge 
of Burdwan, dated 20th November 1884. 
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l?1i0 jury unanimously acquitted the prisoner under the charge framed under s. 902, and 
a majority ol them acquitted him under the charge framed under s. 304 ; but a majority of 
them found him guilty under the charge framed under s. 325. 

The Judge disagreed with their finding as regarded the charge framed under s. 304, and 
referred the case to the High Court under s. 307 of the Criminal Procedure Code. 

The High Court refused to interfere with the verdict, on the ground that the verdict 
could not be said to bo manifestly erroneous, the Judge having heard tbc evidence and having 
expressed his opinion to the jury that they might find the piisoner guilty under 325. 

One Thomas Jacquiet, a guard in the service of the East Indian Railway 
Company, was committed to the Court of the Sfessions Judge of Burdwan, 
charged under ss. 302, 304 of the Penal Code with having caused the death of 
his wife. 

The Sessions Judge on his own motion added a further cliarge under s. 32(3 
of the Pena! Code, in order to meet the somewhat doubtful testimony of the 
medical officer given in the Court below as to the exact cause of the death of 
the prisoner’s wife 

The evidence given at the Sessions Court was to the effect that on tl'e 
2nd October Jacquiet was taken home drunk and incapable at about 11 A M. 
and that at that time Mrs Jacquiet was lying on her bed, and it appeared that 
the prisoner at 1 P. M. sent his servant with his children out of the house, and 
was then left alone in the house with his wife At 6 P M tlie prisoner was 
again seen, and was then said to have been able to stand, and talk , between 
the hours of 1 and 6 P.M. Mrs Jacquiet was murdered, the medical evidence was, 
however, a little uncertain as to the exact cause of death itself, thougli it clearly 
showed that the wife had been brutally treated. 

The Sessions Judge charged the jury as follows . — • 

“ There is hardly a point in this case either tor or against the pnsoiiei that 
has not been fully discussed before you by counsel on both sides, and it has 
been clearly shown to you that the main auestion which calls for your most 
careful consideration is whether th’e prisoner intended to commit any [87] 
offence, and if so what was the offence he intended to and did commit, I 
need hardly say that theie cannot be a shadow of a doubt that the prisoner did 
take the life of his wife, for it would be simply preposterous to hold that the 
injuries which Mrs Jacquiet received were either self- inflicted, or the result 
of accident Some person must have caused them, and as tlie prisoner was 
admittedly alone with his wife that day, none but he could have killed her. I 
may furthermore observe that no attempt whatever has been made to shift the 
act on to any one else’s shoulders, while the whole argument of prisoner’s 
counsel has been directed solely to endeavouring to bring the case under s. 325 
of the Penal Code. Looking at the several charges you will see that intention 
or knowledge forms an essential element therein » If, after considering all the 
facts disclosed, you are of opinion that the prisoner really did intend to take 
his wife’s life under any of the conditions^ enumerated under s. 300 of the 
Penal Code, you must find him guilty of a most atrocious murder.* If, however, 
the circumstances disclosed lead you to think that his case falls short of 
murder, there is the charge under s. 304 of the Penal Code against the prisoner, 
and if for any good reason you hold that s. 304 of the Penal Code will not 
apply to his case, there is the third (and alternative) charge under s 325, under 
which it would be very difficult not to bring his case, if the other charges fail. 
You have been rightly told that intoxication cannot be pleaded as an excuse 
for the commission of an offence. But where intention or knowledge are facts 
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» wbioh beait diraotly upon the juUt or innocence of a person charged with so 
serious an offence as the prisoner is, it has always b^n the practice of our 
Courts to consider such plea when determining such question of knowledge or 
intention. And here it seems to me that it is all the more necessary to take 
that plea into consideration, inasmuch as we are left considerably in the dark as 
to much that took place from the hour of 1 P.M. to the time Mrs. Jacquiet’s dead 
body was seen by the prisoner's neighbours. You have the fact that the pri- 
soner was helplessly drunk on the morning of the day the deceased lost her 
life, and also that his wife was tipsy. You have been told that there was a 
bottle of brandy which, though nearly full in the morning, was found nearly 
empty in the evening. None but these two persons apparently had access to 
this bottle, and it may be assumed, I think, that either one or both drank pf its 
contents some time during the day. On the other hand, you have been told 
that at a later hour in the day the prisoner had sufficiently recovered to know, 
at all events what he was about, and I think it would be hard to hold that 
after 1 P. M. of that day the prisoner was incapable from drink of knowing what 
he was about. Up to this stage in the case nothing of a complicated nature 
presents itself. From this point, however, we have difficulties to contend with, 
and here too your best consideration to all the surrounding circumstances 
must be given. There are two points especially to which I would draw your, 
attention, as it appears to me that a correct appreciation thereof will go far to 
help, you to a [ 88 ] right determination on the question of intention or Jcnow- 
ledge. It has been urged in the first place, that in sending his servant away 
with his children the prisoner must have premeditated murder , and, secondly, 
that in changing his clothes and concealing them, he was merely carrying out 
a preconceived plot. As to the second assertion it is not quite correct, for the 
prisoner did not conceal his blood-stained clothes, but put them with his other 
^soiled linen in the dirty clothes basket, and he did not change his clothes till he 
went to the station to despatch two telegrams to his relations announcing the 
death of his wife. This he did publicly when his neighbours were viewing the 
corpse, and after he had been in his blood-stained clothes to call Mr. Borne to 
see his wife. So far then from there being any concealment, the man acted in 
a most open and public manner. Indeed, if you look to his whole conduct, it 
savours rather of a man partially stunned by the consequences of his own 
desperate acts, than of one who had preconceived a deliberate murder and 
afterwards tried to conceal the fact. If you agree with me in this, will you be 
prepared to hold that the sending away his servant with his two children, at a 
time when he was evidently still under the influence of his morning's libations, 
must show that he had planned a murder ? I confess I cannot think so. You 
must consider whether or not you think so. But apart from all this, there is 
another very important circumstance which you have to consider in connexion 
with this question of intention You have heard that the prisoner, though 
sometimes the worse for liquor, was generally a well-conducted inoffensive man, 
devoted to his wife, and against whom the most that only one witness could 
say was that he had at times slapped his wife. There is absolutely not an 
iota of evidence to show, or lead to the inference, that anything whatever had 
occurred, between husband and wife, on the day the latter lost her life, that 
was calculated to make the prisoner even annoyed or displeased with his wife. 
Such being the case, are you prepared to say that the prisoner intended to take 
the life of his wife ? If, while oaring for his wife, and having no cause for com- 
plaint against her, the man unprovoked committed a deliberate murder, I do 
not see how one could avoid looking on the act as that of an insane person. 
But the prisoner is not insane, and we mu .t form some other and reasonable 
opinion on the case. In so doing, however, we are left absolutely to conjecture. 
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For hours during theda> in question husband and wife werO alone, not an eye to 
see, not en ear to hear what passed between them. We know only the result — 
and if you agrqp with me in thinking it highly improbable that murder could 
have been contemplated by any sane person under the circumstances, we are 
forced to the conclusion that something must have taken place between the two 
which actuated the prisoner to the deed — and it seems to me that there is 
nothing more probable than that both (being probably still under the 
influence of their morning’s drinking) had words, and that in the course of 
a quarrel the prisoner, unable to control himself, made what must have been 
[803 a savage attack on his wife. If there were evidence to show what was 
the provocation, if any was given, it could be without much ditticulty seen 
wliether it was of that grave and sudden nature as would under the law reduce 
the offence from murder to culpable homicide not amounting to murder. But 
there is no such evidence, and we have to do the best we can to fill up the gap. 
Where a doubt exists the prisoner is entitled to the benefit thereof, and here 
an intention to commit murder as defined under s. 300 of the Penal Code 
seems to me to be left unproved If you are doubtful on the point you must 
give the prisoner the benefit of such doubt. As to the charge under s. 304, I 
am bound to tell you that the facts, if credited, certainly establish that charge, 
for the prisoner was not so drunk that he did not know what he was about, 
and the attack was so savage and the wounds inflicted so severe, that he must 
have known what the consequences were likely to be. As to the charge under 
Sr 325, I need hardly tell you that it is a very minor one, and was added in 
order to meet the doubtful testimony of the medical officer as to the cause of 
death when he was deposing in the Court below If for any good reasons you 
can say that the case does not come under either s. 302 or 304, and you hold 
that a minor offence was committed, there is ample evidence to show that 
grievous hurt was voluntarily caused. Your best attention is solicited to all 
the facts disclosed in this case.'’ 

The jury unanimously found the prisoner not guilty under the charge 
framed under s. 302 , and in the proportion of three to two found him not 
guilty under the charge framed undei s. 304 , but in the proportion of three to 
two found him guilty under the charge framed under s. 325. 

•The Sessions Judge, however, disagreed with the verdict of the jury as to 
their finding on the charge under s. 304 of the Penal Code, and as in his 
opinion the sentence which he was capable of passing under s 325 was wholly 
inadequate to tl:^e offence committed, he referred the case to the High Court 
for orders under s. 307 of the Code of Criminal Procedure. 

On the case coming up before the High Court— 

The Officiating Deputy Legal Remembrancer (Mr. Leith) appeared for the 
Crown, 

Baboo Khettcr Mohun Gangooli for the Prisoner 

The following Order was passed by the Court (MiTTER and NoRRis, 
JJ.) 

Norris, J. — This case has been referred to us by the Session^ Judge of 
Burdwan under the provisions of s. 307 of the Code [ 90 ] of Criminal Proce- 
dure. The facts are briefly these : The prisoner was committed for trial 
under ss. 302 and 304 of the Penal Code. At the trial ^he Sessions Judge of 
his own motion added a charge under s. 325 of the Penal Code. Evidence 
was adduced in support of all three charges, and at the close of the case for 
the prosecution and the speeches for the prosecution and defence, the Judge 
proceeded to charge the jury. He began his charge by telling the jury that 
the counsel for the defence had endeavoured to bring the case within s. 325 , in 
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other 'worde, had endeavoured to save his olient’s life. The Judge then goes 
on to point out to the jury what evidence there is in favour of the charge under 
s. 302, and what evidence thei'e is against it. Similarly, the Judge points out 
what evidence there is for and against the charge under s. 304 Then the 
Judge goes on to say : “ As to the charge under s. 325, I need hardly tell you 
that it is a very minor one, and was added in order to meet the doubtful 
testimony of the medical officer as to the cause of death when he was deposing 
in the Court below. If for any good reasons you can say that the case does 
not come under either s. 302 or s. 304, and you hold that a minor odence was 
committed, there is ample evidence to show that grievous hurt was voluntarily 
caused.” Now, if the Judge in the Court below was of opinion, as he appears 
to be according to his letter of reference, that this case resolved itself simply 
into the question whether the prisoner was guilt v of murder or of culpable 
homicide not amounting to murder, instead of directing the jury, as ho has 
done, that they might convict under s 325, he should have struck out the 
charge under this section, even if the prisoner had been originally charged 
thereunder. He should have said “ Gentlemen, there was a charge under 
s. 325 , I have taken it upon myself to strike out that charge, as the crime of the 
prisoner cannot possibly be brought under that section.” Instead of doing 
that, the learned Judge invites the jury, if they fail to find a verdict either 
under s 302 or 304, to return a verdict under s. 325 This being the way 
that he has charged the jury, it is unreasonable for the Judge to complain of 
the verdict that the jury have returned and thrown upon us the responsibility 
of dealing with the case under s. 307 of the Code of Criminal Procedure. We 
decline to interfere with the verdict of the jury. [ 61 ] We convict the prisoner 
of the offence charged under s. 325, and sentence him to be rigorously impri- 
soned for seven years. 

Mitter, J,— -I concur. It is clear upon the authority of decided cases that 
this Court will not interfere unless the verdict of the jury be found to be 
manifestly erroneous. In his charge to the jury the Sessions Judge directed 
that, in the event they found the other charges unsustainable, they might find 
the accused person guilty under s. 325, if that offence, in their opinion, has been 
established upon the evidence. The Sessions Judge heard the evidence, and 
after recording it, he expressed his opinion, in his charge to the jury, that they 
might upon that evidence find the accused person guilty under s. 325. That 
being so, I am not prepared to say, upon the bare perusal of the recorded 
evidence, that the verdict of the jury is manifestly erroneous. 

Vcntici aflirmed. 


NOTES 

[See also 10 Bom , 497 , 15 Bom , 452 , 20 Bom , 215 ] 
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[11 Cal. 91] 

CBIMINAL MOTION. 

The 6th November, 1884, 

Present : 

Mr. Justice Wilson and Mr. Justice Macpherson. 

Rajnarain Koonwar Petitioner 

versus 

Lala Tamoli Raut Opposite Party. ‘ 

Joinder of chmges — Summons^ and uairant cases — Criminal Procedure Code, 

ss, 247 and 253, 

In the investigation of a complaint, which forms the subject of two distinct charges 
arising out of the same transaction, one of which is a summons and the other a warrant case, 
the procedure should be that prescribed for warrant cases 

This case arose out of a dispute in regard to a certain field. It was alleged 
that, in the course of the dispute, one Lala Tamoli had been severely assaulted 
and his crops taken away. The charge laid was one of theft, as well as of 
voluntarily causing hurt The Deputy Magistrate, seeing that the complainant 
[ 92 ] (Lala Tamoli) did not appear on the day fixed for the trial, passed an 
order under s. 247i of the Criminal Procedure Code, the effect of which was to 
acquit the accused. An appeaJ, it would seem, was preferred to the District 
Magistrate, who, after expressing his dissatisfaction with the mode in which 
the matter had been disposed of, ordered a new trial by another Deputy Magis- 
trate. The accused, thereupon, applied under the revisional sections of the 
Code to the High Court, where, among other things, it was contended that the* 
District Magistrate had no power to order a new trial in a case wherein an 
order of acquittal had already been passed. 

Baboo Gopinath Chattei^jee for the Petitioner. 

Baboo iimarendra Nath Chatterjee for the Opposite Paity. 

The Judgment of the Court ^ (Wilson and Macpherson, JJ.) was 
delivered by 

Wilson, J. — In this case two charges were made against the accused 
persons arising out of exactly the same state of facts and under the same cir- 
cumstances. The one was a charge of voluntai ily causing hurt which would 
be a summons case, and the other a charge of theft, which would be a warrant 
case. But inasmuch as the two charges were based upon exactly the same 
evidence, and the same circumstances, and no order was made for a separate 
trial, it is plain that the mode of trial, under which the Deputy Magistrate 
ought to have proceeded, was that applicable to the greater of the two charges, 
that is, the case ought to have been tried as a warrant case. But what 
happened was this : The complainant being absent^on a day to which the hear- 
ing of the case was adiourned, the Deputy Magistrate made an order purport- 
ing to be an order under s. 247 An order uiyier this section is, pf course, an 

• Criminal Revision No 366 of 1884, against the order of J C Price, Esq., Officiating 
Magistrate of Durbhangah, dated the 17th October 1884, setting aside the order of Baboo 
Gowhnr Mi, Deputy Magistrate of Durbhangah, dated the 30th June 1884 

t [Sec. 247 . — If the summons has been issued on complaint, and upon the day appointed 
for the appearance of the accused or any day subsequent thereto 
Non-appearance of com- to which the hearing may be adjourned the complainant does not 
plainant. appear, the Magistrate shall, notwithstanding anything herein- 

before contained, acquit the accused, unless for some reason he 
thinks proper to adjourn the hearing of the case to .some other day.] 
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order of acquittal* What he ought to have done was to have made the order 
under 8. 253, not for aoquittalf.but for discharge. Now, one or other of two 
things must be the ease. Either the Deputy Magistrate intended to take the 
proper procedure, and make order under s. 253, although he mentioned s. 247. 
If that be so, then, perhaps, the order ought to be treated as one under 
s. 253 ; but in this case the order of the District Magistrate would be clearly 
C»8] right ; or, on the other hand, the Deputy Magistrate did not intend to 
act under s. 253, but to proceed, as he says, under s. 247, and in that case he 
made an order which was clearly illegal. It may be that the District Magis- 
trate had no authority to set aside that illegal order, but ^e have that author- 
ity ; and the matter having been brought before us, we think it would be right 
to make the order which we have power to make, although, perhaps, the District 
Magistrate had not. That being so, it would he an idle form to interfere with 
the order made by the District Magistrate. 

lieirtal allowed. 


NOTES 

[But a warrant case cannot be tried as a summary case . — ‘29 Mad., 372 ] 


[11 Gal. 98] 

APPELLATE CIVIL. 

The 12th September, 1HH4, 

Present • 

Mr. Justice Macpherson and Mr. Justice Beverley. 


Shama Charan Chatterji Defendant 

•oer^us 

Madhub Chandra Mookerji and another Plaintiffs. ' 


Jurisdiction — Cause of action — ExecuUoii of decree — Deci'ee for possession — 
Regular suit — Formal possessio7i — Civil Procedure Code, Act XIV of 
1882, ss. 244, cl (c), 263, 264, 

In 1877 the plaintiffs sued the defendant for possession of certain properties and obtained 
a decree , in execution of this decree the plaintiff, on 12th of July 1879, obtained formal 
possession of the properties sued for. The defendant continued to remain in actual posses- 
sion and occupation of a portion of the premises, and refused to give up possession of the 
same bo the plaintiff, who served him with a two-months’ notice to quit in June 1881. The 
plaintiff did not evict the defendant in execution of the decree obtained by him against the 
defendant but instituted a fresh suit for that purpose 

Held, that such a suit would lie. 

iSemble, that the delivery of lormal possession in execution of a decree for possession 
gives a cause of action against a defendant who remains in occupation of the premisest 
which may be enforced in a regular suit. 

TBXS was a suit for the recovery of possession of certain properties. The plaint 
stated that the properties in question had, with [94] others, been mortgaged 
by the defendant to the plaintiffs on the 16th December 1870. that in 1876 the 
plaintiff served a notice of foreclosure under Begulation XVII of 1806, and 
when the foreclosure became absolute, they instituted a suit against the 

* Appeal from Appellate Order No. 131 of 1884, against the order of J. G. Charles, Esq., 
Judge of 94<‘Pergunnahs, dated 29th January 1834, reversing the order of Baboo Boloram 
Subordinate Jvbd^ of that district, dated 20th February 1668. 
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defendant for possession of the properties, and obtained a decree. In execution 
of this decree t^ie plaintiffs obtained possession of all the mortgaged properties 
on the 12tb of July 1879. The plaint then stated that “ the defendant, with- 
out entering into any settlement, continued to hold possession of ” that 
portion of the mortgaged properties which was the subject of the present suit, 
and which was all along in the defendant’s actual possession and occupation, and 
refused to vacate the same when required by the plaintiff to do so in June 1881. 

The defendants contended that the plaint disclosed no cause of action, 
and this contention was successful in the Court of First Instance. On appeal, 
the Judge, referring to the first ground of appeal taken before him, which was 
that the plaintiff’s suit is not barred either on the ground of res jiidicata 
or under s. 244, cl. (c), of the Civil Procedure Code,” gave judgment as 
follows : — 

This ground of appeal raises a question of some importance and one, 
moreover, which Ixas given rise to many conflicting decisions. No doubt 
the rulings quoted by the Subordinate Judge, namely, Kristo Gohind Kur v. 
Gunga Pershad Surmah (25 W. E., 372) and Lolit Coomar Bose v. Ishan 
Chunder Ghxckerbutty (10 C. L. K., 258) support his view of the law , but, 
on the other hand, the following rulings relied on by the appellant’s pleader, 
namely, Umbicka Churn Goopta v. Madhub Ghosal (I. L. E , 4 Cal., 870), 
Lokessur Koer v. Purgun Boy (I. L. E., 7 Cal., 418), and Seru Mohun 
Bosnia v. Bhaqohan Dm Pandy (I. L. E., 9 Cal., 602) are equally strong 
and more recent authorities in support of the appellant’s new cause of action. 
In the case of Kristo Gobind Kur v. Gunga Pershad Surmah (25 W. B., 372), 
[which was followed in LoUt Coomar Bose v. Ishan Chunder Chuckerbutty 
(10 C. L. E., 258)] Mr. Justice Macpherson held that symbolical posses- 
sion unaccompanied by actual physical possession is a mere pretence, and not 
real possession within the meaning of the Code of Civil Procedure. This view 
of the law is no longer possible after the Full Bench decision of the Calcutta High 
Court in the case of Juggobundhu Mukerjee v. Ram Chunder By sack (I L. E., 5 
Cal., 584), which lays down the broad proposition that symbolical possession as 
between [9d] the parties to the suit must be deemed, both in point of law and 
fact, equivalent to actual physical possession. In accordance with this view of 
the law Sir ElCHARD Gartu, C.J., held in the case of Lokessur Koer v. Purgun 
Boy (I. L. E., 7 Cal., 418), that if a decree-holder be put in possession under 
the decree by an officer of the Court, the form in which execution is given is 
quite immaterial. It seems to me in such cases the real point for determin- 
ation is, whether the formal possession given by the Court officer does or 
does not operate in point of law as a complete transfer of actual possession, 
No doubt a decree-holder enjoys the privilege, under s. 263 of the Civil Proce- 
dure Code, of having a person bound by the decree removed if he refuse to 
vacate the property, but I cannot see how the decree-holder’s failure to deal 
harshly with the former owner could affect his rights in any way until the 
judgment-debtor has acquired a superior title l^ adverse possession for 
upwards of twelve years under Art. 138"', Soh. II, Act XV of 1877, It appears 


lArt. 138 

Description of suit. 


Period of limi- 
tation. 


Time from which period begins 
to run. 


By a purchaser of land at a sale m Twelve years. The date of the sale.] 

execution of a decree, for possession 
of the purchased land, when the j'udg- 
ment-debtor was m possession at the 
date of the sale. 


6 CAB.— 103 
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from the judgment of the Subordinate Judge to have been alleged in bis Court 
on behalf of the plaintiffs, that the defendant vras not disturbed, because he 
promised to remain on as the plaintiff’s tenant. It is impossible to say 
whether this allegation is true or not, as no evidence whatever has 
been recorded, but there is nothing improbable in it when we consider that 
the history of the suit, as disclosed by the written statement, is a mere 
record of compromises. If it be true, as asserted in the receipt of the plaintiffs 
on the record, that they received formal possession through an officer of the 
Court, I hold that this symbolical possession being equivalent in law to 
actual possession, the defendant, even if he oontinifed to remain on the 
premises, must be regarded either as a tenant or a trespasser, but no longer as 
a possessor in virtue of his own title. A suit to eject a tenant or a trespasser 
discloses an entirely different cause of action from a suit to obtain possession 
from a proprietor in occupation, and hence, in my opinion, the present suit 
will lie With regard to the bar alleged to be imposed by s. 244, cl. (c), of the 
Civil Procedure Code, I need only add that, as I find that formal possession 
awarded to the plaintifis in the execution proceedings would constitute com- 
plete legal possession, the previous decree must be considered to be finally 
executed, and therefore the present suit, being founded on a new cause of 
action, cannot be said to raise a question relating to the satisfaction of a 
previously satisfied decree. On the above grounds, I remand the case to the 
lower Court under s. 562 of the Civil Procedure Code, with directions to 
readmit the suit under its original number on the register, and to proceed to 
investigate the suit on its merits. 

The defendant appealed to the Hight Court. 

Baboo Troylokhya Nath Matter for the Appellant. 

Baboo Chunder Madhuh Ghose, Baboo Jogendra Chunder [ 96 ] Ghose, 
and Baboo Surendra Nath Bai for the Respondents 

The following Judgments were delivered — 

Maopherson, J. — No evidence has been recorded in this case, and the 
only question we are called upon to decide is, whether the plaint discloses a 
cause of action on which the suit can be maintained. The Subordinate Judge 
held that it did not do so. The Additional Judge took a different view and 
remanded the case for trial on the merits. The appeal is against the order of 
remand. 

The allegations in the plaint are to the effect that the plaintiff after 
foreclosure obtained a decree against the defendant for possession of properties 
mortgaged by him, including a house standing on two biggahs of land, and 
other lands, some of which were, it is now stated, in the occupation of tenants , 
that the plaintiff executed this decree, and on the 12th July 1879 obtained 
possession of all the properties with the aid of the Court; but that 
the defendant without entering into any settlement continued to hold posses- 
sion of two biggahs of land and the buildings thereon, although he had been 
served with a notice to quit in June 1881. The suit is accordingly brought 
to recover possession of the two biggahs of land and of the buildings, and the 
cause of action is said to have arisen on the 6th August 1881, when the term 
of notice expired. THe defendant in bis answer took various pleas ; he denied 
that the property claimed was covered by the mortgage deed ; and he pleaded 
that, after a series of compromises subsequent to the decree, the mortgage 
debt bad been fully liquidated. The only pleas with which we are now 
concerned are those relating to the absence of a cause of action, and to the 
jurisdiction of the Court to entertain the suit. 
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ItJs to be regretted that the first Court did not, before dismissing the 
suit, determine in what particular way the plaintiff obtained possession, and 
what ho meant by saying that the defendant without entering into any 
settlement continued to hold possession,” as this might mean that some settle- 
ment was contemplated by the parties, but was not carried into effect. 

Both sides have argued before us on the understanding that formal, 
though not actual, possession was given by the Court , that is to say, posses- 
sion in the way referred to in s. 264. The defen- [97 Jdant’s denial that any 
possession was obtained in execution is explained to mean that there was no 
transfer of possession, %ind this is of course true froin his point of view, as his 
actual possession was never disturbed, and he denies that the property was at 
all affected by the, decree. 

The question, therefore, is whether a person entitled under a decree to 
actual physical possession of property can, after obtaining merely formal posses- 
sion, bring a suit to oust the defendant, oi, whether he must complete his 
possession by proceedings in execution of his decree. In other words, does 
the delivery of such formal possession give him a cause of action for a fresh 
suit. There has been a good deal of controversy and some conflict of decisions 
as to the effect of a formal delivery of possession undei s 264. It has now, 
however, been decided by a Full Bench of this Court, in the case of J iiijgohundhit 
Mukerjec v. Bam Chundei Bysack (I L. B., o Cal., 584), that possession given 
under s. 224 of the old Code (coi responding to s. 264 of the present oue) is, 
as against the defendant, equivalent to actual possession and gives a fresh 
starting point for limitation. This overruled the case of Pearee Mohun Poddar 
V. JtLggobundhu Sen (24 W. R , 418), in which it was held that a formal delivery 
of possession under s. 224, unaccompanied by any subsequent actual possession, 
did not give rise to a fresh cause of action The Full Bench case is not 
precisely in point, as the plaintiff* in that case was only entitled to the kind of 
possession which could be obtained under s. 224, the land being in the occupa- 
tion of tenants. 

If, however, the delivery of possession in the manner described in s. 264 
does, in the eye of the law, place ’ the plaintiff in possession as against the 
defendant, I do not see how any less effect can be given to it simply because 
the defendant was not at the time ejected. If the defendant afterwards refuses 
to quit, he remains as a trespasser at his own risk and has only himself to 
blame it he is subjected to the harassment of a fresh suit. 

But there is distinct authority foi holding that the same principle will 
apply in the case of a person who, being entitled to actual possession under 
s. 263, takes only formal possession 

[98] In the case of Umhtcka Qh'iirn (Joopta v Madhitb Ghosal (I. L. R., 
4 Cal., 870), the plaintiff’ obtained a deqree for possession by the ejectment of 
the defendant, but in 1866 took only formal possession through the Court. In 
1872 her assignee sued to eject the defendant, and BiRCH and Mitter, J.T., held 
that the formal possession given by the Court was sufficient to give a fresh 
cause of action, notwithstanding that actual possession was nevdr obtained. 
Similarly, in Lokesswr Koer v. Purgun Boy (I. L. R., 7 Cal., 418), the plaintiff had 
a decree for khas possession, but took only formal possession by proclamation 
and beat of drum, and then brought a suit against the defendant within the 
period of twelve years for possession. Garth, C.J , and McDonell, J , held 
that the formal possession given by the Court operated in point of law and fact 
as a complete transfer of actual possession from one party to the other. It is 
true that the question in issue in these cases, and in the Full Bench case, was 
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oti6 of limitation ; but, to decide this, the Court had to determine when the 
, cause of action arose, and it held that the plaintiff could sue within twelve 
years from the time of delivery of formal possession. 

If, therefore, the delivery of formal possession, although the defendants 
continued in actual possession, effected a complete transfer of the property and 
furnished, in the cases referred to, a good foundation for a fresh suit, the same 
result must, I think, follow in the present one. The execution proceedings end 
with the delivery of possession, and there being a fresh cause of action, there 
is no bar to the jurisdiction of the Court. 

The appellant’s pleader relies on the cases of Mahomed Wali w. Noor Buksh 
(25 W, R., 127), Kristo Gobt7id Kur y. Gunga Pershad Surmah (25 W. R.,372), 
and Loht Coomar Bose v. Ishan Chunder Chuckerbutty (10 C. L. R., 258). BmCH 
and Mitter, JJ., refused, in the case already cited, to follow the decision in 
Mahomed Walt v. Noor Buksh, The correctness of the decision in Kristo 
Oobind Kur v. Gunga Pershad Surmah was doubted in the case of Loht 
Coomar Bose v. Ishan Chunder Chuckerbutty, and the principle on which it 
proceeded has not been followed in subsequent cases. I think the decision 
199] of the Judge is correct, and that the appeal must be dismissed with 
costs. 

Beverley, J. — I must confess that I have had considerable doubt in this 
case ; but on the whole 1 am inclined to agree with my learned brother that, 
although there is some conflict of authority in the matter, we are bound to 
follow the later decisions of this Court. 

The question before us is simply this, — whether a person who has obtained 
a decree for immoveable property in the occupancy of the judgment-debtor, 
and who in execution of that decree has taken mere formal possession of such 
property, is entitled to bring a fresh suit to compel the same judgment-debtor 
to deliver up the actual physical possession of the property. 

Sections 263 and 264 of the Code prescribe the mode in which decrees 
for immoveable property shall be executed. 

Section 263 refers to cases when the property is in the occupancy of a 
person bound by the decree, and it provides that “ possession shall be delivered 
over to the party to whom it has been adjudged, or to such person as he 
appoints to receive delivery on his behalf, and, if need be. by removing any 
person bound by the decree who refuses to vacate the property.” 

Section 264, on the other hand, refers to cases when the property is “ in 
the occupancy of a tenant or other person entitled to occupy the same and not 
bound by the decree to relinquish such occupancy, ” in which cases a formal 
possession is to be given by publication of the Court’s order in the manner 
laid down. 

This distinction wa§ fully recognized in the Full Bench decision in 
Jujggobundhu Mukerjeew, Bam Chunder Bysack (I. L. R., 5 Cal., 584), and that 
decision only applies to cases falling under s. 264, that is, to cases in which 
the property decreed is not in ^he occupancy of the judgment-debtor. 

When the property is in the occupation of the judgment-debtor, s. 263 
gives the Court the iiower, if need be, to remove him ; and the question is, 
whether, if the decree-holder does not choose to put in motion this power of 
the Court, but contents himself with a mere formal order declaring his Cioo] 
possession, but giving him no actual possession at all, be is at liberty to com- 
mence the whole proceedings de novo, and to bring a fresh suit and obtain a 
fresh #cree. . ' 
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It is contended that such a fresh suit is barred both by the provisions of 
s. 244 of the Code, and also by s. 13. Section 244 says that all questions arising 
between the parties to a suit in which a decree has been passed i and relating 
to the execution of the decree, shall be determined by order of the Court 
executing the decree, and not by separate miL It is contended that the Court 
having power under s. 263 to oust the judgment-debtor and put the decree- 
holder in actual possession of the property, a separate suit for such direct 
occupation is prohibited by this section. 

And it is also contended that the matter is res judicata under s. 13 of the 
Code, on the ground that no fresh cause of action arises from the mere refusal 
of the judgment-debtor to deliver quiet possession, and the omission on the 
part of the decree-holder to enforce his decree in accordance with the provi- 
sions of s. 263. 

In support of these contentions we are referred to the cases of MaJwnied 
Wall V. Noor Buksh (25 W. K., 127), Kristo Gobind Kur v. Chmga Pershad 
Smmak (25 W. R., 372), Lolit Coornar Bose v. Ishaji Ghiindcr Chuckerbutty 
(10 C. L. R, 258), 

The case of Mahomed Wall v. Noor Buksk (25 W. R., 127) appears to be 
on all fours with the present. In that case it was held, to use the language of 
Mittbr, J., in Umbicka Churn Gooptav. Madhub Ghosal (I. L R , 4 Cal., 870), 
“ that unless possession (which the report shows to mean substantial posses- 
sion) is obtained in execution of a decree for possession of land^ the decree- 
holder cannot maintain a second suit for possession against the same defend- 
ants, alleging a fresh disturbance of his possession.” 

The case of Kristo Gobind Kur v Kishen Per sad Surmah (25 W. R., 372) 
went further, and decided that even an auction-purchaser was confined to the 
remedies prescribed by the Code (ss. 318, 319), and that if he failed to obtain 
possession under those sections, he could not bring a fresh suit. 

[ 101 ] This decision was followed in Lotit Coomar Bose v. Ishan Chunder 
Chuckerbutty (10 C. L. R., 258), but its correctness was doubted; and it has 
since been held, Scru Mohun Bania v. Bhagoban Dm Pandy (I. L. R., 9 Cal., 
602), that an auction -purchaser is not confined to the remedies provided by 
ss. 318, 319, but that he may sue without proceeding under those sections at 
all, or if the possession be obtained under them prove to be infructuous. It 
may be said, therefore, that the case of Kristo Gobind Kur v, Kishen Persad 
Surmah (25 W. R., 372) has been overruled as regards an auction -purchaser. 
The case of an auction-purchaser, however, is not exactly the same as that of a 
decree-holder. An auction -purchaser would obviously not be barred from 
suing either by s. 244 or by s. 13 of the Code. 

On the other hand, the cases of Umbicka Churn Goopta v. Madhub Ghosal 
(1. L. R., 4 Cal., 870), Lokcssur Koer v. Purgun Hoy (1. L. R., 7 Cal., 418), 

relate to a decree-holder, and are relied on as authority that a fresh suit will lie. 

• 

In the first case a tenure was sold for arrears of rent and purchased by 
the decree-holder in 1864 , in 1865 the decree-holder sued to eject the tenants, 
and having obtained a decree she took formal possession in 1866*. She then 
gave a lease of the tenure to the plaintiff, who in 1877 sued to oust the old 
tenants, and it was held that the formal possession qbtained in 1866 was 
sufficient to bar limitation. It is true that the question raised in that case was 
one of limitation only, and that the precise point that arises in the present 
case was not directly decided. The plaintiff* in that suit wag not the decree- 
holder in the former suit, and the suit could not, therefore, have been barred 
under s. 13 o^s. 244 of the Code. But I think it must be taken to have been 
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virtually decide^, that the formal possession taken in 1666 gave not only a 
fresh starting point as regards limitation, but also a fresh cause of action in 
respect of which the plaintiff was enabled to sue. 

In Lokessur Ko^ v. Purgun Boy (I. L. R., 7 CaJ., 418), the facts were very 
similar to those in the present case, but in that case also the precise point now 
before us was not directly taken, the only [1023 question raised and decided 
being, whether the delivery of formal possession was a sufficient answer to a 
plea of adverse possession for more than 12 years. The remarks made in that 
case, however, support the view that a fresh cause of action arises at the time 
the decree-holder is put into possession, and that the form in which possession 
is given is really immaterial. In the majority of cases no doubt the formal 
delivery of possession by the officer of the Court would be sufficient. It is 
only in case of actual resistance probably that the officer would feel justified in 
forcibly ejecting the tenant. 

But if the judgment-debtor remain in occupancy after formal delivery of 
possession, he thereby becomes a trespasser no less than if he were to vacate 
at the time and return the day after. And having thus become a trespasser, 
a fresh cause of action arises to the decree-holder who may thereupon sue for 
ejectment. The judgment-debtor has no ground for complaint in being thus 
twice sued ; he is bound to obey the decree, and if lie continues in possession 
after execution, lie does so at his own risk. For these reasons 1 concur in 
dismissing the appeal. 

Appeal dismissed. 


MOTES. 

I Where there has been symbolical po«)scBS]on against the judgiiicnl-dcbtor, the proceed- 
ings may be said to terminate there and a regular suit for possession is not barred h\ virtue 
of sec 47, C. r. C., 1908 ( sec. 244, C.P.C., 1882) —(1906) 28 All ,722 3 A L.J , 604 (1906) 
A.W.N., 218 , (1903) 8 C.W.N., 49 (61), (1897) 24 Gal., 715 , (1886) 10 Mad . 63 (66) 1 
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[ 11 Oal. 102 ] 

APPELLATE CIVIL. 

The 27th November^ 1884, 

Present : 

Mr, Justice Mitter and Mr. Justice Norris. 


' ' Soorja Koer and another Plaintiffs 

versus 

Nath Buksh Singh .and another Defendants. 

and 

Chowrasi Koer Plaintift 

versus 

Nath Buksh Singh and another Defendants " 


Maintenance— Property sold m execution of decree for maintenance — Subse- 
quent suit to recover maintenance^ and to follow property in hands of 

auc ti on -pure baser . 

A Hindu widow's right to recover maintenance ir subject to the right of a purchaser of a 
portiofi of the family estate for valid consideration. 

A obtained a personal decree against B for maintenance , at the sale in execution of this 
decree a portion of the family property was sold and pur>[108]chaBed by G At this sale the 
widow gave notice that she claimed a right to recover maintenance from the family property . 

In a subsequent suit by A against B and C to recover arrears of maintenance, A sought 
to follow the property in the hands of C . Held, that the fact of such notice being given at 
the time of the auction sale would not affect the rights of the auction-purchaser C, ho 
having purchased at an auction sale held under a decree obtained in satisfaction of a valid 
family debt. 

In these cases it appeared that Soorja Koer and Sansar Pati Koer, 
respectively, the widow and widowed daughter of one Golab Roy, deceased, had 
jointly, and that one Chowrasi, the daughter-in-law of Golab Boy, had 
separately each instituted a suit and severally obtained decrees against the son 
of Golab Boy, one Nath Buksh Singh, for maintenance, the decrees in no way 
declaring that the maintenance given should be a charge upon the estate of 
Golab Boy, deceased. In execution of the joint decree obtained by Soorja 
Koer and Sansar Pati Koer certain property, formerly belonging to Golab Roy, 
was put up for sale, and at the sale on the 15th March 1862, when a portion 
of the property was purchased by Isri Singh, the decree-holders in both suits 
gave notice that they claimed a right to maintenance out of the estate. 

, On the 4th April 1882, Soorja Koer and Sansar Pati Koer jointly, and 
Chowrasi Koer separately, each brought a suit for subsequent* arrears of 
maintenance, praying for money decrees against Nath Buksh Singh and Isri 
Singh, it being alleged in both suits that the former purchased the property 
sold in execution under the decree above mentioned behami in the name of 
Isri Singh. 

* Api^als from Appellate Decrees Nos. 1334 and 1158 of 1883, against the decrees o^ 
Baboo Abinash Gfaunder Mitter, Officiating Second Subordinate Judge of Tirhoot, dated 19th 
of February 1883, affirming the decrees of Baboo Brijo Mohun Pershad, Munsif of Durbhan- 
gah, dated the 23l^d of June 1882. 
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The Munsif, in one judgmeiit governing both casest held that Isri Singh 
was the actual purchaser of the property at the execution sale of the 15th 
March 1882, and he, therefore, dismissed the suit as against him, as be did not 
consider the property to be liable to the claim for maintenance, but gave the 
piaintiffs a decree against Nath Buksh Singh. 

The plaintiffs appealed to the Subordinate Judge, contending that the 
purchaser at the auction sale having purchased with notice of the plaintiffs’ 
claim to maintenance ought to be held liable. 

The Subordinate Judge held that Isri Singh must be taken ( 104 ) to have 
had notice of the claims for maintenance at the time of his auction purchase , 
but that the property of Golab Roy, having been sold for a valid debt, could not 
be followed into the hands of a purchaser for the purpose of making it liable 
for the maintenance claimed, simply because notice was given at the time of 
sale. He, therefore, dismissed the appeals. 

The plaintiffs appealed to the High Court. 

Baboo Rajendro Nath Bone for the Appellants. 

Baboo Mohesh Chunder Chowdry and Munshi Mahomed Yusuf for the 
Respondents. 

Judgments of the Court (Mitter and Norris, .IJ.) were as follows : — 

In this case (No. 1158) the plaintiff- appellant is the daughter-in-law of 
one Golab Eoy, and the defendant No. 1, Nath Buksh Singh, who is his 
kartaputei^ is in possession of his estate. It appears that the plaintiff-appel- 
lant before us obtained a decree for maintenance against the defendant No. 1. 
Similarly, the widow of Golab Eoy, namely, Boorja Koer, and her daughter 
obtained a decree for maintenance against the defendant No. 1. In execution 
of this latter decree, a portion of the family property was brought to sale, and 
purchased by the defendant No. 2, the respondent before us. 

The present suit was brought, both against the defendant No. 1 and the 
defendant No. 2, to recover maintenance from the month of Augrahan 1286 to 
20th Cheyt 1289. Plaintiff, in her plaint, sued to recover a personal decree 
against both these defendants Her allegation was that the purchase of a 
portion of the family property by defendant No. 2 was a benami purchase, and 
that the defendant No. 1 was the real purchaser. 

The suit has been dismissed as against the defendant No. 2. The lower 
Courts find that defendant No. 2 was the real purchaser of a portion of the 
family estate. 

It is contended before us in this second appeal that the lower Courts are 
not right in dismissing the suit wholly against defendant No 2 ; that under the 
Hindu law the maintenance of a widow is a ^charge upon the entire family 
estate , that before the particular portion of the estate, of which the defendant 
No. 2 became a purchasouk was sold, the plaintiff-appellant 105} before us 
gave notice of her right to recover maintenance out of the estate of Golab Boy ; 
and that, therefore, at any rate, the lower Courts should have declared that thb 
amount decreed as maintenance was to be considered as a charge upon the 
portion of the family estate purchased by the defendant No. 2. 

We are of opinioti that this contention is not valid. A somewhat similar 
question to the one raised before us was decided in the case of Lakshman Ram 
Chandra Josht v. Satyabhama Bat (I. L. B., 2 Bom., 494). In that case the 
nature of the lien which a Hindu widow has over the family estate in respect 
of her claim for maintenance is explained and defined. It was held there that 
if the sale takes place for the satisfaction of a family debt, or any other debt 
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whiob would make the sale valid according to the Mitakshara law, the pur- 
chaser would not be affected by any notice on the part of the widow, and the 
property purchased would not be charged with any lien on account of widow's 
maintenance. Applying that rule to this case, we are of opinion that the lower 
Courts have come to a right decision. Here the property was brought to sale 
in execution of a decree for maintenance obtained by the widow and daughter- 
in-law of Golab Boy, under such circumstances as would pass the entire 
property. It would be a valid sale under the Mitakshara law. 

That being so, the daughter-in-law has no right to follow the property sold 
in the hands of the purchaser, although there was a notice of her right given 
before the sale. 

We therefore dismiss this appeal with costs. 

In this case (No. 1334) the appellants are Mussummat Sob^rja Koer and 
another, the decree-holders, in execution of whose decree a portion of the 
family estate was sold. Before the sale took place they also gave notice of 
their right to recover maintenance from the family estate. It is true that in 
this case the decree-holders, who were bringing the property to sale, gave the 
notice mentioned above, therefore in this respect there is a difference between 
this case and the Bombay decision cited above, but the principle of the decision 
would apply. Notice in this [106] case would not give to the widow any 
higher rights than what she possessed under the Hindu law, and the Bombay 
decision lays down what the Hindu law is upon the point. It lays down that 
the widow’s right to recover maintenance is subject to the right of the purchaser 
of a portion of the family estate for valid consideration. 

Therefore, it is clear that under the Hindu law, the plaintiff's, appellants, 
have no right to follow this property in the hands of the purchaser. That 
being so, the notice of their right to recover maintenance from the family 
estate cannot affect the rights of defendant No. 2. Under the Hindu law the 
widow’s rights are limited in the way stated above. The defendant No. 2 
purchased this property in execution of a decree for maintenance. Under the 
Hindu law such a purchaser acquires a superior right to that of the widow to 
recover maintenance from the estate. 

In this case also, therefore, upon the principle laid down in the Bombay 
decision cited above, the judgments of the lower Courts appear to be correct. 

We therefore dismiss this appeal also with costs. 

Apjieals dtsmtssed. 


NOTES. 

[The creditor’s rights override the right of maintenance conferred by Hindu Law, and 
when the property is sold for tho.se debt^, even prior notice of those claims does not affect the 
purchaser 24 All. 160 ; 22 All 326 ; 2 Bom. 494 , (1907) P. R. 3G . (1908) P. L. B. 11 ] 
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BEHARI MAHTON V. 


[11 Cal. 106 ] 

APPELLATE CEJMINAL. 

The 16th December ^ 1884. 

Present • 

Mr. Justice Mitteb and Mr. Justice Norris. 

Behari Mahton .... Appellant 

vers 2 is 

Queen- PI mpress Respondent. 


Charge — Accusert entitled to know exact value of charge made against him — 
Criminal Procediue Code — Act X of 1882, s *121. 

An accused is entitled to know with certainty and accuracv the exact value of the charge 
brought against him, and unless he has this knowledge he must oe seriously prejudiced in 
his defence. This is true in all cases, but it is more especially true in cases where it is 
sought to implicate him for acts not committed bv himself, but by others with whom he was 
in companj . 

[107] In this case the accused, Behari Mahton, was committed to the 
Sessions Court at Patna charged as follows . — 

(1) “ That he on or about the 14th day of January 1884, being a 
member of an unlawful assemhlv and using violence in pursuance of its 
common object, committed the offence of rioting and thereby committed an 
offence punishable under s. 147 of the Penal Code.” 

(2) That in pursuance of the common object of the unlawful assembly 
of which he was a member, certain other members of the assembly committed 
tlie offence of murder of Bhagut Goala, and that he was therefore under s. 149 
of the Penal Code guilty of that offence.” 

The Sessions Judge added to the last charge the words “ and thereby 
committed an offence punishable under ss. 302, 149 of the Indian Penal Code 
and within the cognizance of the Court of Sessions ” , he also further added 
two other charges, viz. — 

(3) " That you, Behari Mahton, on or about the 14th January 1884, at 
Kurhara, in pursuance of the common object of the unlawful assembly of which 
you were a member, such common object being to resist the theft of crops by 
violence, certain other members of the said assembly (names unknown) 
committed the offence of culpable homicide of Bhagut Goala, an offence which 
you knew likely to be committed in pursuanbe of the common object, and you 
are therefore under s. 149 of the Indian Penal Code guilty of the aforesaid 
offence, and thereby committed an ofience punishable under ss. 304 and 149 
of the Indian Penal Code and within the cognizance of this Court.” 

(4) *” That you, Behari 'Mahton, on or about the 14th January 1884, at 
Kurhara, in pursuance of the common object of the unlawful assembly of which 
you were a member^ such common object being to resist the theft of crops by 
violence, certain other members of the said assembly (names unknown) com- 
mitted the offence of grievous hurt which you knew likely to be committed in 
pursuance of the common object, and you are therefore under s. 325 of the 

• Criminal Appeal No. 680 of 1884, against the order and sentence of T. D. Beighton, 
Esq., Sessions Judge of Patna, dated the 10th of July 1884. 
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Indian Penal Code guilty of the aforesaid offence, and thereby committed an 
offence punishable under ss. 335 and 149 of the Indian Penal Code, within the 
cognizance of this Court.” 

C1083 The Judge in charging the jury omitted to direct the jury to 
consider what, if any, was the common object of the assembly before the 
assault was committed , he further omitted to point out that if the assault was 
committed in the absence of the accused, they ought to be satisfied that it was 
committed in pursuance of a common object which would make the assembly 
unlawful within the meaning of s. 149 of the Penal Code. 

The jury acquitted Behari of the oftences under the first and third charges, 
but found him guilty under the last (having returned no verdict under the 
second charge). 

The prisoner was sentenced to 18 months rigorous imprisonment. 

The prisofter appealed to the High Court 

No one appeared at the hearing. 

The Judgment of the Court (MlTTEIi and NoRKis, JJ.), after setting out 
the two first charges in extenso, ran as follows — 

We are of opinion that the two first charges are not suthcientl\ explicit, 
and that they should have contained such particulars of the manner in which 
the alleged offence was committed as would have been sutlicient to give the 
accused notice of the matter with which he was charged. 

The foundation of both charges lay in the fact that the accused was 
alleged to have been a member of an unlawful assembly “ An unlawful 
assembly is defined by s. 141 of the Indian Penal Code, and the alleged 
common object of the assembly ought to have been set out in the charges. 
An accused person is entitled to know with certainty and accuracy the exact 
value of the charge brought against him Unless he has this knowledge he 
must be seriously prejudiced in his defence. This is true in all cases, but it is 
more especially true in cases where it is sought to implicate an accused person 
for acts not committed by liimself, but by others with whom he was in company. 

The Session's Judge appears to have recognised tlie insufficiency of thqse 
charges, for he framed the new charges (Nos. 3 and 4) (here followed in 
extenso charges 3 and 4 as set out above.] 

The Jury unanimously acquitted the accused on the first charge and 
on the first amended charge (l and 3). As far as we can gather from 
the record, which is almost illegible, and which we [109] have almost been 
constrained to return to be fair copied, they have returned no verdict on the 
second charge ; nor does the Sessions Judge appear to have directed their 
attention to that charge in his summing up. We are, however, satisfied that 
even if the second charge had "been properly framed, there was no evidence 
upon which the accused could have been convicted of murder. The Jury, 
however, convicted the accused on the second amenfiod cliarge (charge No. 4). 

We have now to consider whether, looking at the form of the charge and 
considering the Judge’s summing up, the convection can be supported, for we 
can only set it aside upon some error in law. 

We are of opinion that the charge as framed discloses no offence. 

The common object of the unlawful assembly as laid in the charge was 
to resist the theft of crops by violence.” There is no punctuation in the 
charge as set out in the record, but we irnagipe that what was meant to be 
charged as the common object was “ the resisting, by violence, the theft of 
crops.” 
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'^Now, it is olsar that under s. 96 of the Indian Penal Code the accused* was 
iustihed in using violence for the protection of his own crops or those of any 
other persons, provided that, in the exercise of such right, he did not inflict 
more harm than it was necessary to inflict for the purpose of such protection. 

The charge, to have disclosed an offence, should have alleged the common 
object to have been “ to unlawfully resist by violence the theft of crops,*’ or, 
still better, to defend certain immoveable property, to wit, growing crops 
against the offence of theft, and, in such defence, to inflict more harm than 
was necessary for the purpose of such defence.” 

The case for the prosecution was that unnecessary violence had been used 
by members of the assembly other than the accused, for which he became 
responsible by virtue of s. 149 of the Indian Penal Code ; this should have 
been distinctly alleged. We have carefully perused the Judge’s summing up, 
and it appears to us to be deficient in this respect, in that he has not directed 
the Jury to consider what, if any, was the common object of the tllOj 
assembly before the assault was committed ; nor has he told them that if the 
assault was committed in the absence of the accused, they must be satisfied 
that it was ^committed in pursuance of a common object which would make the 
assembly unlawful ” within the meaning of s. 149 of the Indian Penal Code. 
We are, therefore, constrained to set aside the conviction. Under the circum- 
stances we think no good result would follow from our directing a new trial, 
and we accordingly direct that the accused l^e discharged from custody. 

Appeal allowed. 


NOTES. 

[Where the findings negative the common object which was not precisely set out m the 
charge, and the charge itself was defective by not specifying the property which was the oom> 
mon object, it was held that the accused were prejudiced —38 Cal. 296 . 2 C L. J. 516 . See 
also 4 C. W. N. 196; 7 C. W, N. 301 ; in 22 Gal. 391 the omission to state intention was 
held curable.] 


[Ill] TEIVY COUNCIL. 


The 4th and, 12th July, Iti84. 

Present : 

Lord Watson, Sir B. Peacock, Sir R. P. Collier, Sir R Couch, 
AND Sir a. Hobhousk. 


Madhopersad Plaintiff 

, versus 

Gajudhar and others Defendants. 

[On appeal from the Court of the Judicial Commissioner of Oudh.] 

Foreclosure of mortgage — Begulation XVII of 1 SOB, s. S— Service of copy 
of peHtzon and of panvana, in the manner provided, essenhaL 
The provisions of s. 8 of Regulation XVII of 1806 are not mptoly directory, but 
itnperativo, preBoribing conditions precedent to the right of the mortgagee to enforce 
loffeitufc of the estate of the mortgagor, and have for their .object the proteotipn, 
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mo^gagors from fraud. The prescribed procedure must be strictly followed. Norender Narcnn 
Singh v. Dwarka Lall Mundur (L. B., 5 1. A., 18 ; I. L. B., 8 Cal*! 397) referred to and 
foUpwed. 

Held^ that although the mortgagor at the hearing of the foreclosure suit m the Court of 
First Instance had not insisted on the insufficiency of the notification of the mortgagee's 
application to foreclose, but had relied on another defence, this could not be construed as a 
binding admission that notice had been duly given , that service of the copy petition for 
foreclosure, and of the parwana signed by the Judge, was essential ; and that the mortgagor 
was not precluded from questioning the regularity of the proceedings in his subsequent 
appeal. 

Appeal from a decree (16th March 1881) of the Judicial Commissioner 
of Oudh, reversing a decree (8th September 1880) of the District Judge of 
Lucknow, and dismissing the appellant’s suit for foreclosure of a mortgage. 

The principal question raised on this appeal related to the sufficiency of 
proceedings purporting to have been in conformity with Regulation XVII of 
1806, s. 8. Another question was whether or not the mortgagors had received 
the mortgage money, on which the Courts in India differed. 

The object of the suit was to obtain possession, in proprietary right, of 
mouzah Bhadin in the Unao district of Oudh, which had been mortgaged by 
way pf conditional sale by the respondents, or their predecessors in estate, to 
the father of the appellant. The mortgage, dated 3rd May 1863, was register- 
ed under Act XIX [112] of 1843,' the mortgage money Rs. 4,851 being 
payable, with interest at one per cent, per month, within five years. It con- 
tained a clause to this effect ‘ Should the principal amount with interest be 
not paid within the time above specified, and the whole or a portion thereof 
remain unpaid, this mortgage deed will be held an absolute deed of sale, free 
from all dispute, and the mortgagee will be entitled to possession of the village, 
according to the terms of a deed of sale. 

The execution of this mortgage being admitted, the defence was that the 
consideration had not, in fact, been paid, the instrument having been made 
upon a promise bv the mortgagee that the expenses of the mortgagors attend- 
ing an appeal, in which they were interested, sliould be defrayed by the mort- 
gagee. The appeal, however, turning out to be unnecessary, never was made. 

Issues having been fixed, and the defendants called on to disprove the 
primd facie case against them, the Court of First Instance, the District Judge 
of Lucknow, gave judgment in favour of the plaintiff, finding on the evidence 
that there was affirmative proof of the consideration money having been 
in fact paid , and foreclosure of the mortgage was accordingly decreed. 
This decision was reversed by the Judicial Commissioner. He held that, 
under the circumstances, the plaintiff might be fairly put to the proof of 
the consideration ; and that the evidence, oral and documentary, had been 
insufficient to establish it He was, however, ol, opinion that if he had con- 
curred with the Judge of the first Court as to the receipt, in fact, of the mort- 
gage money by the mortgagors, it would still have been necessary to dismiss the 
suit in its present form, on the ground that notice of foreclosure had not been 
duly served, according to s. 8, Regulation XVII of 1806, and that the proceed- 
ings were therefore invalid. His judgment on this point was the following 
Although the parwana of 26th April 1876 purports to issue by order of Deputy 
Coinmissioner, it certainly does not bear his official signature ; there was no 
copy of the written application for foreclosure served with it at the same 

•Under this Act registration of deeds affecting interests m Und was not compulsory ; 
but such deeds, when registered, were to be satisfied in preference to those not registered. 
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Cl l3] time ; nor does it notify that, if the mortgagor shall not redeem the 
property mortgaged, in the manner provided for in the foregoing section of the 
Act, within one year from the date of the notification, the mortgage will be 
finally foreclosed, and the conditional sale will become conclusive. 

What it does do is simply to order them to appear by the 18th May to take 
away notice deeds in the matter of Madhopersad's notice of foreclosure of 
mouzah Bhadin for Bs. 12,365-6-0, on conditional deed of sale. 

It is Urged that their subsequent petition objecting to foreclosure proves 
that they were aware of the claim to foreclose the amount claimed, and the 
amount was to be paid by them within one year ; but this is not so. What it 
proves is that they were aware that petitioner had claimed all this, but that is 
a very different matter to an authoritative notice by the Judge that such was 
the law. It is fuither urged that this objection was not taken in the Court of 
First Instance, and so must be held to be waived, but I cannot concur. The 
provisions of s. 8 of Regulation XVII of 1806 are imperative and not merely 
directory. In The Bank of Ilindoostan v. Shoroshthala Debec (I. L. R. 2 Cal,, 
311) a formal notice was served, and the mortgagors must have been well 
aware of the legal results of such notice, for they had once gone tiirough the 
whole foreclosure proceedings of the same mortgage ; although the proceedings 
were subsequently cancelled, yet there toeing no proof of service at the same 
time of a copy of the written application for foreclosure, this was held to be 
fatal to the plaintiff’s claim to foreclose. And in my opinion the tendency of 
all cases is to show that, whether xiarties raise it or not, it is imperative on the 
Judge to try and decide the issue, whether notice of foreclosure had been duly 
served or not. Foreclosure being an act which puts an end to the right of the 
mortgagor, it must be carried out strictly in accordance with the Regulation. 
The right to foreclosure rests upon such notice as the law requires to be given , 
and though it may be hard on the claimant that he should suffer from the 
laches of the Court, yet it is eminently his duty to see that everything is done 
in conformity with law, [114] and it would be much harder if the mortgagors 
were to lose their estate for non-conformance with a notice which in no import- 
ant respect was conformable with the law. 

On these grounds I decree this appeal and cancel the decree of the District 
Judge, dated 8th September 1880, and dismiss this suit As to costs, there 
being found no fraud on the part of plaintiff, who probably found this bond 
among old family papers without knowing its real value, I do not think it neces- 
sary to decree costs against him. Each party will bear their own costs in both 
Courts.” 

On this appeal — 

Mr. JB. V. Doy7ie^ for the appellant, argued that the judgment of the first 
Court was correct upon the evidence ; and that the Judicial Commissioner had 
reversed the finding upon insufficient grounds. He also contended that the 
notices given with a view to foreclosure had been in effect a substantial 
compliance with the requirements of s. 8 of Regulation XVII of 1806, followed 
as they had been by the other proceedings in the District Court in which the 
respondents had virtually admitted the receipt of due notice ; so that it was not 
open to them to contest this point at a later stage. 

He referred to Macpherson on Mortgages, 6th edition, 210 , and The Bank 
of Htndoostan v. Shoroshibala Debce (1. L, B., 2 Cal., 313, 316). 

The respondents did not appear. 
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On a subsequent day, July 12th, their Lordshipi^' Judgment was 
delivered by 

Sir R. P. Collier. — This ]S an appeal from a judgment of the Judicial 
Commissioner of Oudh, reversing a judgment of the District Judge of Lucknow. 

The plaintiff, a banker, sued to recover proprietary possession of a village 
on the completion of foreclosure proceedings with respect to a mortgage of it. 
The mortgage was dated 3rd May 1863, 17 years before tlie commencement of 
the suit ; of the mortgagors, 17 in number, 11 survived, the remaining defendants 
being representatives of those who had died The mortgagee was Bajah Behari 
Lai, the father of the plaintiff. The deed of mortgage purports to be a security 
for the repayment within five years of Es. 4,851, with 12 per cent, interest, 
the receipt of [115] which sum is acknowledged, and it declares that if the 
principal and interest are not repaid within five years the instrument shall 
operatet^is an absolute deed of sale. 

The principal sum is stated to be made up of debts due by the mortgagors, 
or otherwise secured by former mortgages, which they were to be provided with 
money to pay, of a balance due to the bank, and an advance of Es. 1,356 for 
necessary expenses.” 

The plaintiff alleged default in the payment of the mortgage money, that 
the proper proceedings for foreclosure had been taken, and claimed possession 
of the land. 

The defendants denied that any consideration was given for the bond, and 
alleged that it was given only to secure advances which might be made to pay 
the costs to which the plaintiff might be put by the prosecution of an appeal 
by two persons who had brought a suit against them, and failed in the lower 
Court , that no appeal was preferred, and that nothing was advanced. 

The issues stated were — 

(1) Did the defendants receive no consideration ? 

(2) Were the defendants induced to execute the deed by fraud and 
misrepresentation ? 

On the part of the plaintiff the mortgage was duly proved, which 
undoubtedly threw upon the defendants the burden of proving absence of 
consideration. 

The plaintiff further called witnesses to the actual payment of the 
consideration money when the mortgage was executed. He put in the former 
mortgages. He showed an entry in his books whereby it appeared that the sums 
due on the former mortgages were either advanced to the defendants or paid 
for them , that they owed the balance to the Bank stated in the mortgage deed, 
and received the amount stated to have been paid to them. Against this 
evidence the defendants called two witnesses who swore that they were present 
on the examination of the deeds, and that no money passed, but none of the 
mortgagors, of whom 11 were living, w’^ere called to prove want of consideration, 
the pendency of the litigation, to meet the possible cost of which they alleged 
the mortgage to have been given, [118] or indeed any part of their case, which 
involved a charge of gross fraud against the bankers. The District Judge 
believed the evidence of the plaintiff, and gave judgment in his favour. 

This judgment was reversed by the JudiciM Commissioner on two grounds : 
1st, that the mortgage was without consideration ; 2nd, that the proper 
proceedings had not been taken to effect foreclusure. • 

The finding of the Judiftial Commissioner on the first point seems to have 
been mainly based on three considerations : — 

(l) That the entries in the books of the plaintiff contradict his story. 
Their .Lordships have Already intimated that in their view these entries 
confirm it. 
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. (Sd ' Thob the money was said to be advanced before the deed was 
registered. It is to be observed here that the transaction occurred in 1863, a 
year before the Begistration Act of 1864 came into force, which, for the firat 
time, provided that payment of the consideration of deeds might be made ID' 
the presence of the Begistrar at the time of registration and recorded by him — 
a practice which has since become common. As the banker was not a party 
to the deed, his presence before the Begistrar was not necessary, while that of 
the defendants was. If there is some force in the observation that it is 
strange that he should, after parting with his money, have entrusted the deed 
to the defendants to have it registered and receive it back from the Begistrar, 
on the other hand it is to be observed that the deed must at some time have been 
returned to the banker, as he produced it at the trial. 

(3) The absence of any demand of interest from the time of the ii|prtgage 
money being due to the date of the suit, nearly 12 years, an obse^ation 
Certainly of some weight. 

On the whole, however, their Lordships are of opinion that the evidence 
preponderates on the side of some consideration having been received by the 
defendants, though how much was actually advanced to them in cash may 
admit of doubt. 

The second ground on which the Judicial Commissioner reversed the 
judgment of the District Judge presents a question of more difficulty. It was 
contended on the part of the appellant that, inasmuch as the defendants had 
in the Court [ 117 ] below rested their case solely on the absence of conside- 
ration for the mortgage, and had admitted in their written statement that they 
received some notice of foreclosure, and no issue as to the validity of the 
foreclosure had been raised in the Court of the District Judge, the defendants 
were precluded from questioning the regularity of the foreclosure proceedings 
before the Judicial Commissioner, although they took the point in their grounds 
of appeal ; and that the Commissioner had no power to inquire into those 
proceedings. 

The proceedings necessary to effect foreclosure are thus prescribed in s. 8 
of Reg. XVII of 1806 

** Whenever the receiver or holder of a deed of mortgage and conditional sale may be 
desirous of ioreclosing the mortgage, and tendering the sale conclusive on the expiration of 
the stipulated period, at any time subsequent before the sum lent is repaid, be shall (after 
demanding payment from the borrower or his representative) apply for that purpose by a 
written petition, to be presented by himself or by one of the authorized vakeels of the Court 
tu the Judge of the zillah or city in which the mortgaged land or other property may be 
situated. The Judge, on receiving such written application, shall cause the mortgagor or 
his legal representative to be furnished as soon as possible with a copy of it, and shall at the 
same time notify to him by a parwana, under his seal and official signature, that if he shall 
not redeem the property mortgaged in the manner provided for by the foregoing section within 
one year from the date of the notification, the mortgage will be finally foreclosed, and the 
conditional sale will become conclusive.” 

These provisions are not merely directory but imperative, prescribing con- 
ditions precedent to the right of the mortgagee to enforce forfeiture of the 
estate of the mortgagor, and have for their ob]ect to protect mortgagors, who 
are often (as in the present case) poor and ignorant men, from fraud and 
oppression on the part of money-lenders. Accordingly, both in the Courts of 
and by this Board, it has been held that the prescribed procedure must 
bo strictiy observed. In the case of Norender Naravn Stngh v. Divarka Ldll 
M'mdw (L. B., 5 X. A., 18 ; I. L. B., 3 Cal., 397) it was held that the finding 
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of the Zillah Judge, in the foreclosure proceedings, that notice had been duly 
given to the mortgagors, was not even primd facte evidence of the Regulation 
having been complied with, and [1183 that the service of the petition for fore- 
closure and the parwana of the Judge in the form directed by the Regulation 
must be strictly proved. To construe the pleadings in the District Court as a 
binding admission that the respondents had received due notice, according to 
the Regulation of 1806, in the foreclosure proceedings, would be to apiily to 
pleadings in India a stricter construction than is usual 

The Judicial Commissioner had the subiect brought before him by the 
grounds of appeal , he had . power to take additional evidence, or to frame a 
new issue, which it is to be presumed that he would have done had it been 
necessary, and had the parties desired it. In their Lordships’ judgment he had, 
at the Ifest, a discretion to inquire into the subject if he thought fit, and they 
are not prepared to say that he exercised that discretion so wrongly that his 
judgment ought to be^reversed. 

Although the vakeel for the mortgagors appeared before the Judicial Com- 
missioner, argued the question of foreclosure, and adduced evidence upon it, it 
does not appear that anv application was made for the settlement of an issue 
on this question, nor was it suggested, nor is it now suggested, that further 
evidence of the regularity of the foreclosure proceedings was obtainable. 

The question remains whether, in the foreclosure proceedings, the provi- 
sions of the Regulation of 1806, with respect to the notification to be made to 
the mortgagor, were or were not duly observed. 

Several documents were put in, of which the following is a specimen : — 
“ Tran'ilation of Notice to Ishn, dated 30th March 1H7C 

“ (Signed) H. B, H. 

Madhopersad, ^oii of Rajah Behan Lai, Bahadur, Sahukai (hanker) and Taluk- 

dar of Maurawan, etc ... . . .. . Plaintiffs 

^)ersn^> 

“ 1, frajadhar , 2, Jagan , 3, Matadin, son of Thakur , 4, Ishn, son of Dhaukal : 

5, Janki, son of Jewrakhan , G, Lalta , 7, Biidloo, and 8, Bhagwandin, 
sons of Madari , 9, Sheo Charan , 10, Gauri , 11, Janki, and 12, Mathura, 
sons of Pern , 13, Kusahar, son of Baji , 14, Kalidin , 15, Rajwa, and IG, 

Sheo Singh, sons of Badri , 17, Sankata, minor son of Ram Sah.n, under 
the guardianship of his mother , and 18, B.ila, son of [1193 Bhawaiiidin, 

Brahmins, residents, and co-sharers of mouzah Bhadin, pargana .ind tahsil 
. Purwa, in the district of Unao, mortgagors . Defendanfi. 

‘ Claim — Foreclosure of mortgage of thi* entire village Bhadin in the pargana and 
tahsil Purwa, in the Unao district, under the terms of the deed of mfirtgage bv conditional 
sale, dated 3rd May 1863 A D for an amount noted below ~ 

“ Notice 

• • 

“ To Ishn, son of Dhaukal, caste Brahmin, resident and sharer of mouzah Bhadin. 

“ Whereas plaintiff has filed in the Court an application for fpreclosure of mortgage in 
respect of village Bhadin described in the deed of mortgage by conditional sale, dated 3rd May 
1S63, owing to non-performance of the conditions entered therein, notice of one year’s 
currency is hereby given to you, as laid down in s. 8, Regulation XVII of 180G, that if you 
will not pay up the mortgage money with interest within twelve months and redeem the 
mortgaged property, the mortgagee shall, at the expiration of the period stipulated for, become 
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in virtue of the oondition as regards non-rooeipt of the mortgage money and interest the 
absolute proprietor of the said village, and no objection whatever will thereafter be att^ded to. 

Rs. A. P. 


Principal mortgage money 
Interest 

Future interest for one year 
Costs 


4,861 0 0 
6,983 4 0 
563 3 0 
8 4 0 


Total... ... ... ... 12,376 10 0 


** Dated the 30th March 1876. 

“ In Hindi. 

“ (Signed) IRHRI,' Luinberdar, with pen of Gauri, 
Patwari. Witnessed by Gauri, Pat wan.” 

H. B. H. are said to be the initials of the District Judge. 

The signature at the bottom is said to represent the receipt of the docu- 
ment by Ishri, one of the defendants, hut when and where he received it is not 
very certain. 

The following is a sample of another set of notices, dated the 26th of 
April 1876 

” By order of the Deputy Commissioner of Unao. 

Notice of Foreclosure of Mortgage 
” No. 59. Miscellaneous, Civil. 

[180] * ‘ Madhopersad, son of Rajah Behan Lai. Bahadur, Banker, and Talukdar of 

Maurawan, etc. ... .. ... ... ... ... Plaintiffs 

versus 

” Gajadhar, etc. (18 persons), residents of mouzah Bhadin, pargana and tahsil 

Purwa... . . ... .. ... .. ... Defendants. 

‘‘Claim — Foreclosure of mortgage by conditional sale of the entire village Bhadin in 
heu of Bs. 13, .365-6 in all 

“ Notice to Sheo Charan, defendant 

“ Whereas the plaintiff named above has put m a petition in this Court requesting that 
a notice of foreclosure of mortgage be issued to you, you are therefore directed to attend this 
Court, on 18th May of the current year, and take away the aforesaid notices, filed by the 
plaintiff after understanding their full purport , consider this urgent. 

“ Dated this 36th day of April 1876, A D. 

“ (L .8.) (Signed) 

It would appear by this that the defendants are summoned to attend the 
Court on the 18th May, in order to receive a notice of foreclosure, and that 
consequently they had not received notice before. 

Accordingly on the 1 8th of May they attend the Court. 

The proceedings before the Court are headed : — 

“ Claim to foreclosure pf mortgage of village Bhadin in lieu of Rs. 12,365-6. 
Application for the issue of notice of foreclosure for the term of one year.*’ 

The defendants objected to receiving the notice, on the ground of want of 
consideration for the mortgage. 

A minute of the Court of the Deputy Commissioner, dated 19th December 
1876, is in these terms* : — 

Parties are present, «.e., the defendants, who were sent for, have appeared m person, 
while the plaintiff's pleader is present for him ; notice has been delivered.” 

It has been contended that on that day at least the notices were delivered 
to the defendants, and that on that occasion they signed their names as having 
received them. 
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But what did they receive ? The document of 30th March ; none other is 
suggested, unless it be the document of the' 26th of April, which is less favour- 
able to the plaintiff. 

‘This document of the 30th of March, however, is not a compliance with 
the Regulation. It is not a parwana under the seal and official signature of 
the Judge ; it does not notify from [121] what date the year during which 
redemption shall be made begins to run, and it neither was nor purports to be 
a copy of the petition for foreclosure, the furnishing which to the mortgagor is 
declared by this Board in the case before cited to be essential. Their Lordships 
are therefore of opinion that the Judicial Commissioner was right in holding 
that the requirements of the Regulation had not been complied with, and they 
will humbly advise Her Majesty that his judgment be affirmed. 

Solicitor for the Appellant : Mr. T. L Wilson. 

Appeal dismissed. 


HOTE8 

[Where other formalities have been observed, the mere fact of the Judge's initials being 
on tho parwana instead of his signature does not vitiate it — (1906) 29 AIL, 145 3 A L J., 
867 . (1906) A. W. N., 809 (310); (1907) P. R , 106 , contra (1893) 16 AIL, 69; (1888) P. R , 16. 
Strict compliance with the requirements of the Regulation should be established . — (1912) 
P. L. R , 121 . (1912) P. W R., 69 : 131. C., 621 (seals), (1907) P R , 46. 

(1903) P. R , 71 • (1903) P. L. R., 162 , (1902) P. R , 48 . (1902) P. L R., 63 , (1886) 8 
AU., 388 . 6 A. W. N., 140 , (1888) 11 All , 164 9 A. W. N , 48 , (1906) 9 O. C 147 (149) ] 

[ 11 Cal. 121 ] 

PRIVY COUNCIL. 

The Mh, 8th and 2Hrd July, 1884. 

Present 

Lord Watson, Sir B Peacock, Sir R P. Collier, Sir R Couch, 
AND Sir a. Horohuse. 


Kalidas Mullick Plaintiff’ 

vcrstis 

Kan hay a Lai Pundit, and on his decease, 
Behary Lai Pundit and others Defendants. 


[On appeal from the High Court at Fort William in Bengal.] 

Construction of gift, as to quantity of estate given — Limitation Act XV of 

1877, Sch, II, Arts. 134 and 144 — Gift when dficrative toUhout delivery 
of possession — Hindu law. 

The rule as to the construction of the language id which a gift is made, •independently 
of the “ Transfer of Property Act, ” Act IV of 1882, (which may, or mav not, have been cx- 
prefjsed so as to lay down, in favour of absolute gifts, a rule more ^positive), is that indefinite 
words of gift are calculated to convey all tho interest of the grantor, it being also necessary 
to^r^ad the whole of an instrument in order to gather the intention. 

A gift being thus expressed, — “ I put a stop to my interest in those taluqs, and with- 
draw my enjoyment thereof, and I make them over to you Held, that this must be read 
with what preceded it, in order that you may perform those religious ceremonies, 
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celebrate the festivals satisfaotorily, anl may provide for your ou>n support, by having the 
property under your authority and control ; ” and that the words of gift must be taken to 
be limited by the purpose of the gift ; the whole taken together showing that the donor’s 
intention was that the donee should take the property for life only. 

Meldf also, that, consistently with the authorities in the Hindu law, a gift, where the 
donor supports it, the person who disputes it claiming adversely to both donor and donee, is 
not invalid for the mere reason that the donor has not delivered possession ; and that where a 
donee, or vendoeg is under the terms of the gift, or sale, entitled to possession, there is no 
reason why such gift, or sale, though not accompanied by possession, whether of move- [^ 122 ] 
able or immoveable property, (where the gift or sale, is npt of such a nature as would make 
the giving effect to it to be contrary to public policy), should not operate to give the donee, 
or vendee, a right to obtain possession. 

Appeal by special leave (obtained 16th December 1882) from a decree of the 
High Court, setting aside the judgment ol the Subordinate Judge of Cuttack, 
as to limitation, but, on other grounds, affirming his decree (30th June 1880), 
whereby the suit was dismissed. 

One of the questions raised bv this appeal depended on the construction of 
an tkrarnavia of gift , another on the application of the law of limitation , and 
the third was whether a gift, where no possession of the prolyerty was trans- 
ferred to the donee, was valid or invalid. 

The property given was a ten-annas share in taluq Santiapur zilla 
Cuttack, which formerly belonged to Ramkuraar Biohmo, who having institut- 
ed a deb seba, or worship, and celebration of festivals, at Kona in the district 
of the 24-Purgana8, died some time before 1838, leaving an only son, Srinath 
Brohmo, and one widow, Ruttonmoni Dasi 

Srinath Brohmo died, without issue, in 1838, leaving an only widow, 
Romasunderi Dasi, his personal representative Among his male relations, who 
expected to be heirs on the death of his widow, and of his mother Ruttonmoni, 
was Tarinicharn Brohmo, the father of the minor respondents. 

On the 13th of June 1841, Romasunderi executed in favour of her mother- 
in-law, Ruttonmoni, an ikrarnartia of gilt transferring her interest in Santiapur 
to Ruttonmoni, for the performance of thodeh seha, and ceremonies. In 1865, 
in satisfaction of a decree olitained against Ruttonmoni by another lyerson, 
this interest was sold for R& 17,800 to Kanhaya Lai Pundit, at an execution 
sale, and he obtained possession. 

Ruttonmoni died in 1867, and after her death Romasunderi and Tarinicharn 
executed the ikrarnama, dated 1st February 1876, which occasioned the present 
contention, giving the same property to Krishnamohini Dasi, wife of Kalidas 
Mullick, the plaintiff- appellant This %krarnama recited the former ihamama 
to Ruttonmoni executed in 1841, and stated that on her death the property 
had reverted to Romasunderi and Tarini-[123]cliarn. Krishnamohini died 
on the 4th November 1878, leaving the appellant, Kalidas Mullick, her heir 
and representative, who brought this suit against Kanhaya Lai, claiming 
possession of the ten-annas share of taluq Santiapur, under the tkrarnama 
of gift of 1st February 1876, and mesne profits for the three years prior to 
suit. Kanhaya Lai, for the defence, alleged title as purchaser of the rights 
granted by Romasunderi to Ruttonmoni in 1841. He also set up limitation 
under «Act XV of 1877. A further defence was that Romasunderi, who was a 
party-defendant, never having been in possession, the deed of gift executed by 
her was invalid. She, by her written statement, supported the plaint. 

The suit was dismissed by the Subordinate Judge of Cuttack. He was 
of opinion that, under the tkrarnama of 1841, Ruttonmoni took only a life 
eskatoi and that on her death the property reverted to Romasunderi, whose 
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gift to the plaintiff was valid for her own lile. But he considered that the 
suit was barred under Art. 144, Sch. II of Act XV of 1877, " for the posses- 
sion of the objecting defendant was adverse to the trustee Ruttonmoni, and, 
through her, also to Romasunderi, the person bv whom that trust was created, 
and, being so, was a bar to both, having commenced more than twelve years 
before the suit was brought." 

The plaintiff appealed to the High Court, and the defendant filed a 
memorandum of objections to the appeal, to the effect that Ruttonmoni took 
an estate which was either absolute, or at least valid against Romasunderi, 
and those claiming through her ; this estate, also, having passed at the execu- 
tion sale. 

The High Court (CUNNINGHAM and TOTTENHAM, JJ ) held that the 
ikrarnama of 1841 conveyed an estate for the life of Romasunderi, the donor. 
They said “The expressed object and motive for the ikiar was to provide 
for the performance of certain religious rites and festivals by Ruttonmoni, and 
for her support, both matters necessarily restricted to her lifetime Tlie 
grantor and grantee were both of them persons whose legal estate in the 
family property was for life only , nothing is said about the duration of the 
interest conveyed. It mav be that each party took for granted the fact that 
the interests with which they were dealing were life-interests only It is 
conceded that Romasunderi must be deemed to have conveyed at most only 
her own life-[ 124 j interest , it follows, not unnaturally, that she may have 
intended only to deal with her mother-in-law’s life-interest, though she did not 
in express terms limit the grant to this, but left it to be inferred from the personal 
object of the grant, and the personal trust by which it Avas accompanied." 

The Judges, having referred to the judgment of the Judicial Committee 
in Sreemutty Rabutty Dossee v. Stbchtmder Miilhck (6 Moo. I. A , 1), as 
showing “ the degree in which the circumstances of a Hindu widow should be 
taken into account, in construing instiuments in which she is concerned," and 
having stated that they considered applicable the rules laid down in the Indian 
Succession Act, 1865, and the Transfer of Property Act, 1882, the latter Act, 
although not in force, enacting, in their opinion, what was “unquestionably 
the present law on the subject"' concluded thus “ Uj)on the whole, wo are 
of opinion that though some expressions in the deed favour the view that the 
intention of the deed was to create a trust estate, which expiied at Rutton- 
moni's death , that intention is not sufficientlv indicated to justily us in 
setting aside the distinct and unconditional terms of the grant, and we think, 
therefore, that that grant must be deemed to have been, at any rate, of all the 
estate in the taluq, of which Romasunderi could dispose , and that accordingly, 
as she is still alive, Ruttonmoni’s interest has not expired , and that the 
present action must fail. Kanhaya Lai Pundit having died pending the appeal 
to the High Court, the respondent, Behari Lai Pundit, was substituted for 
him. 


On this appeal — 

Mr. T, IL Gowia, Q.C., and Mr. J T Wooldroffe, for the appellant, argued 
that, according to the true construction of the ikrarnama of the 13th June 
1841, the whole life-interest of Romasunderi was not transferred to Rutton- 
moni ; but the former retained the reversion of her estate for life, as a widow 

♦ The Transfer of Property Act, 1882, (Act IV of 1882), s 8, provides that unless a 
different intention is expressed, or necessarily implied, a transfer of property passes forth- 
with to the transferee all the interest which the transferor is then capable of passing in the 
property and in the incidents thereof. 
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Begard being had to the expt^s object of the instrument of im} 13th 
June 1841, and the personal trust placed in Buttonmoni, it follow^ that 
the gift extended no further, and that Bomasunderi, on the death of the 
latter, in her lifetime, became entitled to the possession. The High Court had 
been in error in holding that Buttonmoni took anything but an interest for her 
own life. The result was that Bomasunderi had been in 1876 in a position to 
make the gift. Neither Art. 134 *, nor 144, nor any provision in Act XV of 
1877, the Indian Limitation Act, could be applied. No purchase of Buttonmoni’s 
interest could afiect Bomasunderi 's , and the present suit, moreover, was brought 
when less than twelve years had elapsed from the date of Buttonmoni's death. 

Upon the question whether the gift of 1876, not having been followed by 
the delivery of possession, was valid, the affirmative was submitted. In gifts, 
under the Hindu law, equally with sales and mortgages, the necessity for the 
delivery of possession was only to prevent difficulties arising on the denial of 
the transaction by the donor, vendor, or mortgagor, and also to prevent 
competing claims. Here, however, no such question had arisen. The donor 
was a party supporting the donee’s claim against a third party. The texts in 
the Hindu law, when taken as a whole, did not* maintain, as an abstract 
proposition, that a gift without delivery of possession was void. 

Beference was made to Latubhat Surchand v. Bhai Avirit (I. L. B., 2 Bom , 
299) , Btkan Stngh v. Mussamat Parbutty Kooer (22 W. B., 99) ; Bishonath Dey 
Boy v. Chundet’ Mohun Dutt Biswas (23 W. B., 165) , Lokenath Ghose v. 
Jttgobundhoo Hoy (I. L. B., 1 Ca)., 297) , Gtingahurry Nundee v. Bajgkubram 
Numiee (14 B. L. B., 307, 313). 

Mr. B. V, Doyne and Mr. /. D. Mayne, for the respondent, contended that 
the interest of Buttonmoni, under which the respondent was in possession, was 
a valid and subsisting interest as against Bomasunderi and the appellant 
claiming under her. The law of limitation barred the suit. But, if it was 
inapplicable, the defence remained good that the plaintiff’s title was [126] 
defective and invalid, because the tkrarnama of 1876 was not accompanied, or 
followed, by possession. 

Without admitting that Bomasunderi had been entitled to enter on the 
death of Buttonmoni, she, at all events, was not m a position to make, and had 
not made, a valid transfer by way of gift, which, according to Hindu law, was 
not effective without delivery of possession. 

Beference was made to the Mitakshara, chap. Ill, s. 6, paragraphs 2 and 
3 translated, 1 Wm. Mac., 217 ; Mayne, Hindu Law and Usage, paragraph 329 , 
also to Kishto Sooiidcry Dabea v. Baace Kishtomotee (Marsh., 367) ; Diujai Dabee 
v. Mothura Nath Chatiopadhya (I L. E., 9 Cal , 854) ; Harjivan Anandram v. 
Naran Hartbhai (4. Bom H. C., A. C. J., 31) , Girdhar Parjaram v. Dajt 
Dulabhram (7 Bom. U. C. A., C. J., 4) ; Kachn Bayajt v. Rachoba Vithoba (10 
Bom. H. C., A. C. J , 491) , Rajah Sahib Perhlad Scin v. Baboo Budhoo Sing 
[12 Moo. I. A., 301, (306)] ; Bance Bhobosoondree Dassec v. Issur ChunderDutt 

^Art.134:— 


Desoription of suit. 

Period of limi > ( 
tation ! 

Time from which period begins 
to run. 

* 

To recover possession of unmove- 
able property conveyed or bequeathed 
in triiet or mortgaged and afterwards 
purchased from the trustee or mort- 
gagee for a valuable consideration. 

Twelye years. ! 

The date of the purchase.] 
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(ll B. L. R., 36); Bai Suraj v. Dalpatram Dayashankar [I. L. R., 6 Bom., 380 

( 886 )] . 

Mr. r. H, Cow%e, Q. C., replied. 

On a aubseqaent day (23rd July) their Lordships* Judgment was 
delivered by 

Bip R. Couch. — On the 13th of June 1841 Romasunderi Dasi, widow of 
Srinath Brohmo, executed an tkramama^ which was in the following terms : — 

*' To the most respectable Srimoti Ruttonmoni Dasi, widow of the late 
Ramkumar Brohmo, mother of the late Srinath Brohmo, inhabitant of Kona, 
pargana Havelisuhur.” 

“ This tkramama, executed in 1248 (1841 -42) by Romasunderi Dasi, widow 
of the deceased Srinath Brohmo, .inhabitant of Kona, pargana Havelisuhur, 
at present residing in Ghitpur, in the district of 24-Purgannahs, showeth . — 

“ That the taluqs comprised in the mouzahs mentioned in the annexed 
schedule, which were purchased in my husband's name, and which are recorded 
in my name in the collectorate sheristas of the districts of Ctittack 
and Puri, are under your control, with all rights appertaining thereto ; 
and you have been performing the deb seba, and have been entertaining 
religious mendicants, and have been celebrating the dole and durqutshub 
festivals (which were originally instituted by my deceased hu8-[ 127] band 
and father-in-law), by residing in the house at Kona. In order that you 
may perform those religious ceremonies, celebrate the festivals satisfactorily, 
and may provide for your own support, by having the property under your 
authority and control, I put a stop to my interest (in those taluqs) and withdraw 
my enjoyment thereof, and I make them over to you, with this promise, 
that you may remove my name from the Collector’s sherista in respect of 
the taluqs named in the schedule, and you may have your name substituted for 
it ; that you should have undisputed possession in the mofussil , that you should 
take the Iowa] ima papers and the arrears of rent from the amlas and officers 
appointed by me , that you should appoint men who are under your control to 
the oflices of amlas, and through them you should collect rents from the tenants 
in the mofussil ; that you should perform the above-mentioned nehas, and 
should provide for your support. I have no right or claim to the taluqs. If I 
advance any claim at any future time, such claim should be rejected. I have 
nothing to do with the profits and loss of the taluqs. You cannot claim any- 
thing from me. I have no claim against you. Wherefore, in health of body, in 
the enjoyment of my senses, and in calmness of judgment, I execute this tkrar. 
I shall never act in contravention of the terms of this tkrar. 

“The 2nd Assar of the above-mentioned year (13th June 1841). 


“ Schedule of the Taluqs. 

Mouzahs. 

“ Taluq Santiapur, etc. 

... 19 

Purchased Bhiti mehal 

1 

Mehal Lakhraj resumed 

1 

Taluq Berhampur ... “ 

1 

• 

22 

“ Taluq Jh ares wurpur 

... • 1 

Taluq mouzah Bangalpur, zilla Puri 

1 

Mouzah Durgadaspur 

• ... 1 


25 


Srinath Brohmo was the son of Ramkumar Brohmo and Ruttonmoni 
Dasi, and the taluqs mentioned in the schedules had been dedicated by 
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Batnkumar and Srinath to the service of two idols. Srinath died in 1838, having 
survived bis father, the date of whose death did not appear. On the 24th of 
December 1864 one Banchhanidhi Moharana, having obtained a decree against 
Buttonmoni on the 25th of February 1862, and having applied for a sale of a 
ten-annas share of the zamindary of the [ 128 ] taluq Santiapur, which was the 
share of Buttonmoni Dasi by virtue of the tkramama, the same was publicly 
sold, and the respondent Kanhaya Lai Pundit became the purchaser for 
Bs 17,800 of the rights and interests of Buttonmoni therein, as appears by the 
sale certificate dated the 27th of January 1865. Buttonmoni died on the 16th 
of February 1867. On the Ist of February 1876 Bomasunderi and Tarinicharn 
Brohmo, who was then the presumptive heir on the death of Bomasunderi, 
executed a deed of gift to Krishnarnoinni Dasi, the wife of the appellant, which 
is in the following terms : — 

This deed of gift, executed by Bomasunderi Dasi, widow of the late 
Srimoti Brohmo, inhabitant of Kona, pargana Havelisuhur, in the district of 
24-Pergunnahs, at present residing in Dandmal Sahi in Puri, and by Tarini- 
charn Brohmo, son of late Bhoyrub Chunder Brohmo, inhabitant of Kasto- 
danga, pargana Rajnuggar, sub-district Banaghat, in the district of Nuddea, 
showeth : — 

“ That on the death of my husband, I, Bomasunderi Dasi, got possession 
by right of inheritance of his ancestral zammdaries, and the zamindaries which 
were recorded in his own name, and of the houses, etc. In order to pay ofif the 
debts incurred by my husband and father-in-law, I sold taluq Juggurnath 
Prosad, etc., of pargana Burjang, and taluq Rambhila of pargana Bandia Orgura, 
and taluq Mowa]ib appertaining to pargana Senawut, pertaining to Balasur 
district, to Monmohmi Dasi and Khettermoni DasJ and Doyamoni Dasi, and 
other taluqs to other persons. By this means I paid off the debts. As I am 
residing in this holy city, I made over to my mother-in-law, the late Button- 
moni Dasi, under the ihamama, dotted 2nd Assar 1248 (14th June 1841), taluq 
Santiapur and the purchased mehal Dihi, and resumed mehal lakhraj pertaining 
to it, and taluq Berharnpur, and taluq Jhareswurpur, and taluq Durgadaspur, 
etc., situate in the district of Cuttack, in order to provide thereby for the seha 
of my husband’s ancestral idols, viz., Lukhi Narain and Sridhur, and for the 
maintenance and religious ceremonies of my mother-in-law, the late Buttonmoni. 
Accordingly my mother-in-law performed the seha of the idols and other duties 
till her death, which occurred in Falgun 1273 (February and March 1867). On 
her death those properties reverted to us But as those zamindaries, etc., were 
in disorder during my mother-in-law’s lifetime, after her death Bungomoni 
Dasi, the wife of the late Hurihur Brohmo, paid from her own funds for the 
seha of the above-mentioned idols. But she too is now unable to discharge 
those duties. And I am residing in this holy city of Puri. And T, Tarini- 
charn Brohmo, am also unable to keep up the seha of the idols ; hence the 
seha of the idols has been interrupted. You are a near relation of ours. You 
are willing to undertake* the seha of the idols. We too are [129] pleased 
with you. We give the idols to you We give, of our own accord, taluq 
Santiapur •and taluq Berharnpur, zamindaries, and the brick-built dwelling 
house, and garden and lands and jamas, etc., in Kona, as described in 
the annexed aahedide, to you, and execute this deed of gift. From this 
moment you should* keep the idois under your control, take possession of the 
zamindaries, etc., collect the rents, ‘recover the zamindaries and other pro- 
perties, with mesne profits, from persons from whom they may be due since 
^e death of the late Buttonmoni Dasi, who was the mother-in-law of 
Bomasunderi Dasi, and the grandmother (by relation) of Tarinicharn Brohmo 
pay the revenue in the OoUeotorate, and the rents to the zamindars and spend 
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Rs. 1,200 a year, or Rs. 100 a month, for the seha of the idols. From this 
day we appoint you as the sebait of those idols. You, your sons, grandsons, 
and your heirs may keep up the seha of the idols and enjoy and possess the 
properties named hereinafter. But you and your sons, grandsons, and other 
heirs will not have the right to alienate those properties bv sale or gift. If at 
any time we or our heirs claim these properties such claim should be rejected. 

The idols given by this instrument were handed over to the grantee. But 
as regards the land, Kanhaya Lai Pundit was at this time in possession, 
claiming to be so by virtue of his purchase on the 24th of December 1864, 
and when Krishnamohini Dasi attempted to take possession she was prevented 
by his servants. She died on the 4th of November 1878, having made her 
will, whereby she appointed her husband, the appellant, and one Behari Lai 
Mitter her executors, and directed that the appellant should, during liis life, 
perform the worship of the two idols and manage the entire estate. On the 
23rd of November 1878 the appellant alone proved the will, and on the 18th 
of December 1878 he brought a suit to recover possession of the ten-annas 
share of the taluq Santiapur against Kanhaya Lai Pundit as the principal 
defendant, but also making Romasunderi and the minor sons of Tarinicharn 
who had died, defendants Romasunderi, by her written statement, admitted 
the plaintiff’s claim, and said that she and Tarinicharn, who was her 
reversionary heir, as also of her husband, made an absolute gift of the 
zamindary in claim and the ancestral deb seha to Krishnamohini Dasi. She 
was also examined as a witness and cross-examined, when she identified 
the deed of gift and asserted the fact of conveyance to Krishnamohini. 
Kanhaya Lai in his written statement set up various C130J grounds of defence, 
including the law of limitation, and also that “Romasunderi was never in 
possession of the disputed property , hence the deed of gift executed by her is 
of no use, and is invalid.” 

The Subordinate Judge of Cuttack held that the possession of Kanhaya 
Lai was adverse to Ruttonmoni, and through her also to Romasunderi, and 
that Art. 144 of Act XV of 1877 was applicable, and as the possession com- 
menced more than twelve years before the suit was brought it was beyond 
time. On this ground he dismissed the suit, hut in case the Appellate Court 
might take a different view of the question of limitation he gave his opinion 
that Ruttonmoni, under the deed, only acquired a life interest, and that on her 
death the property would revert to the creator of the trust. 

The High Court at Calcutta on appeal held that the “ grant must be 
deemed to have been at any rate of all the estate in the taluqs of which 
Romasunderi could dispose,” and that as she was still alive Ruttonmoni’ s 
interest “ had not expired.” On this ground they affirmed the decree. The 
objection in the written statement that Romasunderi was never in possession 
of the disputed property, and that the deed of gift was consequently invalid, 
was not noticed by either Court. • 

The questions in the present appeal are clearly stated in the reasons at 
the end of the respondents’ case. ^ • 

(1) Because the deed of gift, which is the basis of the plain tWs title, is 
utterly invalid, inasmuch as the donor was out of possession, and no posses- 
sion was ever given to the donee. • 

(2) Because the interest of Ruttonmoni, under which this respondent 
(Behari Lai, the representative of Kanhaya Lai, who has died pending this 
appeal) was in possession, was and is a valid and subsisting interest as against 
Romasunderi and the appellant, who claims under her. 

** Because the suit was barred by the law oi Utnltation,” 
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Their Lordships will first consider the second question. That depends 
upon the construction of the tkrarnama. 

The rule laid down in the Indian Succession Act must not be applied to it, 
because it is not a will, nor the rule laid down in the Transfer of Property Act, 
because that was not in force until [ISl] a later date. It is not necessary to 
decide whether the Transfer of Property Act enacts what was unquestionably 
the law before. The rule of law was that indefinite words of gift were calculated 
to convey all the interest of the grantor, but that it was necessary to read 
the whole instrument to gather the intention. It is a question to be decided 
when it arises, whether the framers of the Act have not, consciously or other- 
wise, so expressed themselves as to lay down a more positive rule in favour of 
absolute gifts In this case the intention must be collected from the whole of 
the instrument. The words, “ I put a stop to my interest (in those taluqs), and 
withdraw my enjoyment thereof, and 1 make them over to you,” must be read 
in connection with the words which precede them, — " in order that you may 
perform those religious ceremonies, celebrate the festivals satisfactorily, and 
may provide for your own support by having the property under your authority 
and control.” It appears to their Lordships that the indefinite words of gift 
must be limited by the purpose of the gift, and that it was Eomasunderi's 
intention that Euttoijmoni should take the property only for her life. 

It will be convenient to consider next the question of limitation. The 
learned counsel for the respondent relied upon Arts. 134 and 144 of Act XV of 
1877. The former applies to suits to recover possession of immoveable property 
conveyed or bequeathed in trust, or mortgaged and afterwards purchased from 
the trustee or mortgagee for a valuable consideration. Their Lordships inti- 
mated in the course of the argument that the purchase at the sale in execution 
of the rights and interests of Kuttonmoni could not as between the purchaser 
and Romasunderi be considered to fall under this Article. Article 144 gives 
twelve years from the time when the possession of the defendant becomes 
adverse to the plaintiff. During Ruttonmoni’s life possession was not adverse 
to Romasunderi (the plaintiff’s title began long after), and the suit was brought 
on the 18tli of December 1878, within twelve years of her death. 

It remains to consider the third question. In the respondents’ reasons it 
IS broadly stated that the deed of gift was utterly invalid, inasmuch as the 
donor was out of possession, and no possession was ever given to the donee. 
But it must be observed [132] that in this case the dispute as to the validity 
of the gift is not between the donee and the donor oi a person claiming under 
her. The donor is a defendant, and affirms the validity. The person who 
disputes it claims adversely to both Several authorities were quoted in 
support of the respondents’ contention, and it is necessary to see how far they 
are applicable to buc4i a suit as the piesent. Harjivan Anandram v. Naran 
Hanbhai (4 Bom. H. C., A. C. J., 31) was cited to show that a gift of land was 
not complete by Hindu law without possession or receipt of rent by the donee. 
It came before the High Court on a special appeal. The suit was to recover 
two high as of land from the defendant who held it as tenant. The Assistant 
Judge on Tippeal from the Mum^iff found that the land in dispute had been 
given to the plaintiff by one Bapu, but that the gift had never been completed 
by a transfer or dehvpry of the property, and the donor Bapu then denied the 
gift i altogether, and he held that the gift, never having been completed, the 
promise to give was null and void. It would seem from the statement of the 
defence that the tenant had continued to pav rent to the donor. The High 
Court affirmed the decree. It is not necessary to set out here the authorities 
which were quoted It is sufficient to say that, with the exception of the 
passage from the Mitakshara, they all show that the reason for delivery being 
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necessary is that the gift may not be resumed. This appears very clearly from 
the text of Yajnyawalcya, Dig., Book 2. v. 32, where it is said, “ Let the 
acceptance be public, especially of immoveable property, and delivering what 
may be given and has been promised, let not a wise man resume the donation.” 
The last sentence of the passage in the Mitakshara is omitted in the report, but if 
the whole is read in connection with the preceding clause of the section it seems 
to have reference to the comparative strength of a tiLle with possession and a 
title without it. The case differs most materially from the present, where the 
donor has done all she can to complete the gift and is a party to the suit and 
admits the gift to be complete. Another of the cases cited is Gu dhai Pmja) am v. 
Daji Dulabhram (7 Bom. H. C., A. C. J , 4). There the plaintiff brought a suit to 
compel [ 1 83] the defendants to pull down a partition wall which they had 
built between their property and the plaintiff’s, and to restore certain ground 
which they had encroached upon The plaintiff alleged that lie had purchased 
the ground by a deed of sale It was found that the plaintiff bought the house 
and land in question after the supposed encroachments were made, and they were 
sold to him according to measurements in a former bond winch was not before 
the Court. The High Court quoted the judgment of this Board in 12 Moore 1. 
A., 306 (which will be presently noticed) as applicable to the case, liut they 
decided it on the ground that the plaintiff' had given no evidence to show what 
was the extent of the land which the deed of sale purported to transfer to him, 
and there was nothing to prove that the old boundaries included tlie site in 
dispute. The head-note to the report takes no notice of this, and represents 
the case as decided upon the ground that, by Hindu law, it is requisite that 
the vendor should at the time of sale be in possession of the property 
sold. It was clearly not decided upon th^t ground, and the inaccuracy of the 
head-note has led to the case being treated as an authority for what was 
not decided in it. These cases have been noticed somewhat fully on account 
of the judgment of the Bombay High Court in Kachu Bayaji v Kachoha 
Vtihoba (lO Bom. H. C., A. C. J., 491), which was quoted for the respondent. 
There, in a suit to recover possession of a house and land, it was lield that by 
Hindu law a change of possession is necessary to complete the sale of it, and 
that it could not be supplied where the vendor had no possession to deliver. 
The judgment contains the following passage “ It is peifectlv clear from the 
proceedings that, at the date of this transaction (the sale), the house was not 
in possession of the defendant Magan. The vendoi therefore sold what he 
could not sell according to Hindu law, as laid down in Ihujiran A/iandium v. 
Naran Haribhai (4 Bom. PI. C , A C. J., 31) The texts tlieie cited make a 
transfer of possession equally necessary to the completion of a sale as of a gift, 
and the delivery of possession of things having a material existence is regarded 
by the Hindu law as essential to their legal transfer Sftch appears to be the 
principle of the decision in [134] Girdluu v. Da:iL Dalabhtam, 

(7 Bom. H. C., A. C. J., 4) There appears in this tp bo a misapprehension as 
to both cases. In the former, the question was wlietlier a gift was complete 
without delivery. No law was laid down as to a sale, and only one of the texts 
cited mentioned a sale. That is the passage frUm tlie Mitakshara. * As to the 
latter case, it has been shown what the true ground of decision was. 

Their Lordships will now consider the two judgment^ of this Committee 
upon which the respondents ’ counsel relied In Hawaii Sahib Perhlad Sein v. 
Bahoo Budha Sing (12 Moo. I. A., 306) it is said “They (the Judges of the 
Sudder Court) seem to have ruled that the effect of the execution of a bill of 
sale by a Hindu vendor is, to use the phraseology of Plnglish law, to pass an 
estate irrespective of actual delivery of possession, giving to the instrument 
the effect of a conveyance operating by the Statute of Uses. Whether such a 
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construction would be warranted in any case is, in their Lordships ' opinion, 
very questionable. It is certainly not supported by the two cases cited in the 
judgment under review, in both of which actual possession seems to have 
passed from the vendor to the purchaser. To support it the execution of the bill 
of sale may be treated as a constructive transfer of possession. But how can 
there be any such transfer, actual or constructive, upon a contract under 
which the vendor sells that of which he may never establish a title ? The bill 
of sale in such a case can only be evidence of a contract to be performed tn 
future, and upon the happening of a contingency, of which the purchaser may 
claim a specific performance if he comes into Court showing that he has him- 
self done all that he was bound to do.” The suit was brought by the 
purchaser against the vendor, and their Lordships held upon the facts that the 
purchaser had not done this, and that the contract had become incapable of 
being performed according to the true meaning and intent of the Contracting 
parties. 

In the other case, Uanec Bhohoscondree Dassee v. Issur Chunder Dutt 
(ll B. L. R., 36), the suit was based upon a deed executed [13d] by 
Jogessur Ghose in favour of the plaintiff. In the judgment, their Lordships, 
after quoting what was said in the former case, say * “ Having regard to this 

case and to the provisions which have been referred to of the deed, their Lord- 
ships are of opinion that it did not operate as a present transfer of the property, 
but as an agreement to transfer so much of it as might be recovered in a suit 
to be instituted to which both Jogessur Ghose and the plaintiff were to be 
parties. ” 

Neither of these decisions is applicable to the present case. The ground 
of them is that the plaintiff was not entitled under the terms of the contract 
of sale to possession. In this case the appellant is under the terms of the 
gift, and according to the construction which their Lordships have put upon 
the ikrarnama, entitled to possession, and their Lordships see no reason why a 
gift or contract of sale of property, whether moveable or immoveable, if it is 
not of a nature which makes the giving effect to it contrary to public policy, 
should not operate to give to the donee or purchaser a right to obtain posses- 
sion. This appears to be consistent with Hindu law On the principle 
contended for by the respondent, so long as he prevents the true owner from 
taking possession, however violently or wrongfully, that owner cannot make 
any title to a grantee Mr. Mayne earnestly contended that what is said in 
the books about the completion of a gift by possession is founded on a public 
policy relating to land and analogous to the feudal rule requiring investiture 
or livery of seisin. iBut the texts relate to moveables as well as to land , and, 
with one not very clear exception, they relate to intended gifts which it is 
contemplated that the donor may take back until they are perfected. They 
appear to rest on a principle which has nothing to do with the feudal rules 
and the European analogy to which is rather to be found in the cases relating 
to voluntary contracts or transfers, where, if the donor has not done all he 
could to perfect his contemplated gift, he cannot be compelled to do more. In 
this case, the donor has, in fact, done all she could, and, as she still desires to 
support her gift, there is no question of compelling her to do more. The 
respondent has failed on all the grounds, and the appellant is entitled to 
possession of the property in suit with [136] mesne profits. Their Lordships 
will therefore humbly advise Her Majesty to reverse the decrees of both the 
lower Oourts, and to decree that the plaintiff is entitled to possession of the 
property in suit, together with all the costs incurred, and to be incurred, in the 
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lower Courts, and to remit the case to the High Court to pass such a decree 
for mesne profits as it may consider the plaintiff to 1^ entitled to. 

The Bespondent, Behari Lai Pundit, will pay the costs of this appeal. 
Solicitor for the Appellant : Mr. T. L. W^ilsan, 

Solicitors for the Besx^ondent Behari Lai Pundit . Messrs. Barrow A Rogers. 

Appeal allowed. 


NOTES. 

[ HINDU LAW OF ALIENATIONS— POSSESSION— 

If the donor had done all he could, the mere non delivery of possession does not render the 
gift invalid : — (1902) 27 Bom , 31 where previous authorities arc discussed , (1904) 29 Bom., 
42 . 6 Bom., L. R., 687 , (1886) 9 Bom., 324 where (1882) 6 Bom , 380 was deemed to have 
been overruled by 11 Gal., 121 

See also (1896) 11 C P. L. R , 11 (12) , (1891) 5 C. P L. R , 63 (64) , (1901) P R , 45 ; 
(1906) P. R., 45 , (1901) P. L. R. 21 , (1903) P R. 75 , (1899) 2 Bom. D R. 69 , (1892) 20 Cal , 
464 , but see as regards this 27 Bom., 31 , (1899) 27 Cal., 242 , 

Accordingly when there was a title by estoppel created bv a mortgage of non-oxistcnt 
property, the mere fact of want of possession did not prevent the mortgage attaching to the 
peoperty when it passed to the mortgagor under a sale-deed — (1907) 7 C. L J , 387 Follow- 
ing this case, a gift of immoveable property by a Hindu donor was upheld when after his 
death his heir had given possession — (1892) 17 Bom., 486. A mortgage by a Hindu 
unaccompanied by possession when unregistered was upheld in (1893) 18 Bom , 332. 

In (1901) 26 Bom., 449 the settlor did absolutely nothing towards effecting the transfer of 
property and the trust was not upheld. 

As regards applicability of the Transfer of Property Act 1882, see (1890) 12 All , 623 

This case was by analogy applied to the Mahomedan law of gifts under which seisin is 
required. In 11 Cal., 121 “it is stated that the principle on which the rule rests has nothing 
to do with feudal rules, and that the European analogy is rather to be found in the cases 
relating to voluntary contracts or transfers, where, if the donor has not done all he could to 
perfect his contemplated gift, he cannot be compelled to do more In this case, it appears to 
thoir Lordships that the lady did all she could to perfect the contemplated gift, and that 
nothing more was required from her The gift was attended with the utmost publicity, the 
hibanatna itself authorises the donees to take possession, and it appears that in fact they did 
take possession. Their Lordships hold, under these circumstances, that there can be no 
ob]oction to the gift on the ground that Shahzadi had not possession , and that she herself did 
not give possession at the time.” See also (1911) 35 Mad., 120, (1^899) 23 Bom , 682 , conira 
(1888) 13 Bom., 156. 

In (1902) 30 Cal., 265 (275) this case was distinguished , There, “ the subject-matter of 
the contract was property not only not in the possobsion of the transferor, but was property 
to which the transferor might never establish a title, namely, a title to redeem. The document 
provides that a suit was to be brought to redeem the* property and upon poSsession being 
recovered the rents agreed upon should become payable , ” “ the document was not operative 
in effecting a present transfer of the property leased but was only a contract to be performed 
in future.” 

II. LIMITATION— 

Applicability of Art 184 of the Limitation Act 1877, See (1894) 19 Bom. 140 ; (1899) 9 M. 
L. J. 93 ; (applicability to involuntary sales) , 9 All , 97 ] 
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PRIVY COUNCIL. 

The 2nd July, 1884. 

Present : 

Lord Watson, Sir B. Peacock, Sir R. P. Collier, and Sir A. Hobhouse. 

Ganga Pershad Sahu Defendant 

versus 

Gopal Singh Plaintiff. 

[On appeal from the High Court at Port William in Bengal.] 


Equitable qiounds of setHnq aside sale in execution. 

Where a sale m execution took place under an order obtained, notwithstanding a consent, 
on the part of the decree-holder's pleader, to a petition by the judgment-debtor for a post- 
ponement, the petition so consented to, having been, by mistake, afterwards presented to, 
and filed by the judgment-debtor in the wrong court , Jield that the judgment-debtor was enti- 
tled to a decree in a suit brought to have the sale set aside, no title having passed thereby. 

Appeal from a decree (13th December 1881) of the High Court, substan- 
tially aflSrming, with a modification in its terms, a decree (12th April 1880) 
of the Subordinate Judge of Tirhoot. 

The question on this appeal arose out of the postponement, by consent, 
of a sale in execution of a decree. 

Thea.ppellant held a decree, dated 5th July 1876, against the lesixjndent, 
for Rs. 9,163, with interest and costs, and in execution the property now in 
suit, consisting of eight mouzahs of land of the value of Rs. 51,000, was 
attached, and advertised for sale, on December 15th, 1877 Upon that day the 
appellant and respondent agreed to postpone the sale for two months. 

tl37] In pursuance of this agreement a petition was signed by the re- 
spondent and his pleader, praying that the 15th February 1878 might be fixed 
as the day of sale. This was also signed by the pleader for the appellant, as 
consenting to the prayer of the petition, with the condition “ provided that 
the attachment should continue.” 

This petition was presented to the wrong Court ; that is, to the First 
Subordinate Judge, instead^of to the District Judge, who had made the decree, 
and was charged with the execution thereof. The First Subordinate Judge 
made the order applied for. 

• • 

The District Judge, knowing nothing of any order of postponement, pro- 
ceeded with the sale in the absence of the respondent, who had left in the belief 
that the sale had beerr postponed. The appellant was present, allowed the sale 
to proceed, and himself became the purchaser of all the mouzahs for Rs. 7,000 ; 
and was put into possession. 

On the 10th December 1878 the respondent sued in the Court of the 
Subordinate Judge to have the sale set aside, and to obtain possession of the 
property. The Court of First Instance made a decree in favour of the plaintiff', 
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on the ground that the defendant had taken ** unconscionable advantage with 
reference to the execution sale. The Subordinate Judge found that the defend- 
ant was aware of the plaintiff's mistake , and that the property had been sold 
for much less than it would have fetched in an ordinary way. It was decreed 
that the plaintiff should obtain possession of the property upon paying to the 
defendant the sum under the decree, without interest, within a period of two 
months, and that the defendant should retain the profits realized by him in 
lieu of interest. 

On appeal, the High Court (MiTTEB and Maclean, JJ.) in effect, aflSrmed 
this decree, observing that the facts were, in many respects, similar to those in 
Bajmohun Gossatn v. Gourmohnv Gossain (8 Moo. 1. A 91), and that the princi- 
ple applied there was, in their opinion, applicable here. 

They, however, varied the decree of the Court below, and, having regard 
to the fact that the plaintiff owed money, under a decree, to the plaintiff's 
father as well as to the plaintiff, directed as [138] follows’ “That on the 
plaintiff’s depositing “ in Court, or paying to the defendant and his father 
within two months from this date, the money still due to them under their 
decrees, with interest at the rate provided in those decrees up to the date when 
the process for delivery of possession of the disputed property was executed, the 
defendant do reconvev the property in suit to the plaintiff. Each party to bear 
his own costs both in this as well as in the lower Court We allow no interest 
upon the decrees aforesaid from the date of delivery of possession, because we* 
are of opinion that the defendant, having enjoyed the profits of the property in 
dispute, is not entitled to charge interest upon the decrees as well. The plaint- 
iff will not be entitled to claim any wasilat in any future suit from the defend- 
ant for the period during which he may have been in possession.” 

On this appeal — 

Mr. T, iJ, Cowie, Q. C., and Mr. C. W. Arathoon, for the Appellant, argued 
that the Courts below were wrong in deciding that the respondent was entitled 
to relief in equity. 

Mr. H. Coweil, for the Respondent, submitted that with regard to the facts, 
as found by the two Courts below, the appellant could not, in equity, be allowed 
to retain the advantage of his purchase. 

Their Loixlships' Judgment was delivered by 

Sir B. Peacock. — It appears to their Lordships in this case that the 
Judges of the Court below were right in ordering the sale to be set aside. The 
only question is as to the terms upon which it ought to be set aside , and in 
this respect their Lordships think that substantially the High Court was right. 
The time fixed by the High Court was two months from the 13th December 
1881. In consequence of this appeal having been preferred that time has now 
expired, and the date must be altered. It appears also to be uncertain what 
is the amount due to the defendant and his father under the decrees which are 
mentioned by the High Court. 

• • 

Their Lordships think the decree should be varied so as to meet those 
circumstances. They will humbly advise Her Majesty to order that the case 
be remitted to the High Court to cause the amount due to the defendant and his 
father under the [13^ decrees referred to in the decree of the High Court, with 
interest at the rate, and up to the time, mentioned in the decree of the High 
Court to be ascertained ; and that upon the plaintiff's depositing in the lower 
Court or paying to the defendant and his father, within two months from the time 
of that ascertainment the amount so ascertained to be due, the defendant do 
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reconvey the property in suit to the plaintiff, the said plaintiff not being 
entitled to claim from the defendant any wasilai for the period during which 
he may have been in possession of the property. In all other respects the 
decree of the High Court ought to be affirmed. 

The Appellant must pay the costs of this appeal 

Solicitor for the Appellant : Mr. T. L. Wilson. 

Solicitors for the Bespondent : Messrs. Barrow d Rogers, 

Decree varied. 


NOTES. 


[ In (1909) 13 C W. N. 710 there is a full discussion of the qestion when a sale in 
execution should be set aside In that case it was held on a review of the authorities, that 
when a sale has taken place on the basis of a satisfied decree, the satisfaction of which has 
been certified to the Court, the sale is void and ineffective to pass any title even to a 6ona 
flde purchaser for value without notice 

In (1890) 17 Cal., 769 the majority of the Pull Bench held that a separate suit would 
not'lie to set aside a sale. At page 775 of the report, with reference to this case it was 
observed, ‘'In fact, the sale (in 11 Cal , 136) was not invalidated but was affirmed by the 
order, for reconveyance was ordered on terms to be fulffllod by the plaintiff On reference to the 
paper>book,it appears that those terms were contained in an agreement between the parties mode 
^ after the sale, and that one of these terms was the payment by the plaintiff to the defendant 
and his father of money due under a former decree, which had no connecLion whatever with 
the sale, or with the suit in which the sale had taken place ”] 


[11 Cal. 189] 

APPELLATE CIVIL. 

The 25th November, 1884. 

Present • 

Mr. Justice Mitter* and Mr. Justice Norris. 

Hafiz Abdul Kurrim Defendant 

versus 

Sri Kissen Rai Plaintiff.'* 


Civil Procedure Code— Act XIV of 1882, s. 568 — Additional evidence. 

Where the lower Appellate Court allows additional evidence to be taken, though it is 
not satisfied that the evidence is necessary under clause (a) or clause (b) of s. 568 of the Code 
of Civil Procedure, the High Courf will interfere, but where this does not appear to be the 
case, and there is simply an omission on the part of the Appellate Court to record its reasons 
for allowing additional evidence to be taken, the High Court will not interfere. 

In this case the plaintiff, Sri Kissen Bai, alleged that the defendant, Bunker 
Pandey, together with one Bhuruk Nath Pandey and one Nund Kishore 

* Appeal from Appellate Decree No. 505 of 1684, against the decree of J. Tweedie, Esq., 
Judge of Shahabad, dated the 13th of February 1884 affirming the decree of Baboo Lai Gopal 
8ett, Second Munsitf of Arrah, dated the 21st of February 1881, 
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Pandey, owned a transferable guzashter tenure, of which the defendant Syed 
Bndniuduia was the zamindar. On the 6th of May 1874, Sunker Pandey 
mortgaged his share of the tenure, an eight-annas share, to the plaintiff : 
Bhoruk Nath Pandey [140] and Nund Kishore Pandey also mortgaged their 
eight-annas share to the plaintiff by a separate deed. These mortgages were 
zuripeshgt^ and under them the plaintiff took possession of the tenure and 
continued paying rent therefor up to May 1880. The plaintiff went on to state that 
on the 8rd of October the defendant Budruddu^a obtained a decree for arrears 
of rent for the years 1285 and 1286 against Sunker Pandey, directing that 
Khas possession of the land be made over to the latter unless the decretal 
money were paid within fifteen days. The money was not paid, and Budrudduja 
entered into possession, thereby dispossessing the plaintiff, who, in consequence, 
brought the present suit. The plaintiff charged that the decree of the 3rd of 
October 1879 had been fraudulently and collusivelv obtained by the defendant 
Budrudduja. 

The Court of First Instance gave the plaintiff a decree, which was reversed 
on appeal by the District Judge The latter found that the decree of the 3rd 
of October 1879 was neither fraudulent nor collusive, and, believing himself 
bound by the terms of the decree, declined to go into the question whether it 
was a proper decree to pass assuming the tenure to be a transferable one. ^On 
appeal to the High Court the case was remanded to the lower Appellate Court to 
try the question whether the tenure is transferable or not.” On remand the 
Judge found the evidence on the record wholly insufficient to establish transfer- 
ability, but allowed additional evidence to be given on the point, so that the 
order of remand might be ** carried out in the way most favourable to the 
appellant before the High Court.” Ultimately the Judge found that the tenure 
was transferable, and gave the plaintiff a decree. The defendant Hafiz Abdul 
Kurrim, the successor of Budrudduja, appealed to the High Court. 

B&hn ChunderMadhub Ohosemd Babu Sah(j7am Singh for the Appellants 
contended that the additional evidence was not properly before the District 
ffudge, because it was not taken in accordance with the provisions of s. 568 of 
the Code of Civil Procedure. 

Babu Mohesh Chunder Choivdhry for the Eespondent 

The Judgment of the Court was delivered by 

[141] Hitter, J.— The question which the District Judge in this case 
was called upon to decide by the remand order of this Court was, whether the 
tenure, to which the lands in dispute in this case appertain, is transferable 
or not. 

The District Judge says . “ I have gone over the evidence as it now stands 
and find that it is wholly insufficient to establish transferability, but I allow 
additional evidence to be given on the point, so that the order of remand may 
be carried out in the way most favourable to thp appellant before the High 
Court.” Then he caused additional evidence to be taken under the provisions 
of s. 568 of the Code of Civil Procedure by the Second Munsiff of Arrah. 

When this evidence was returned, the District Judge, after taking it into 
consideration along with the evidence already on the record, has come to the 
conclusion that the tenure is transferable. He has accordingly, in accordance 
with the directions in the remand order, decreed the plaintiff s suit dismissing 
the appeal before him. 

If the evidence thus taken was properly before the District Judge, there is 
no ground for interference, but it has been contended before us that that 
evidence was not properly before the District Judge, because it was not taken 
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in accordance with the provisions of s. 568 of the Code of Civil Procedure. 
Section 568 says : The parties to an appeal shall not be entitled to produce 

additional evidence, whether oral or documentary, in the Appellate Court. 

t »!< -I: 'N st5 

'' Whenever additional evidence is admitted by an Appellate Court, the 
Court shall record on its proceedings the reason for such admission.” The 
corresponding section of the Code of 1859 was s. 355. The provisions of that 
section and s. 568 are substantially the same. In the decision of the Judicial 
Committee in Gunga Gobntd Mundul v. Collector of the 24:-Pergunnahs [11 
Moo. I. A., 345 (366)] it was laid down that the recording of reasons by the 
Appellate Court for receiving additional evidence is not a condition precedent 
to the reception of that evidence. 

[ 142 ] In Beharee Lall Nundee v. Troyluckho Moyee Bv/rmonee (12 W. R., 
223) Mr. Justice Mabkby makes the following observations with reference to 
the decision of the Judicial Committee just referred to. “ The Privy Council 
have held, as seems to me they must hold, that this section does not make 
the act of the Judge in recording the reasons for receiving the evidence a con- 
dition precedent to the reception of the evidence (Sutherland’s Privy Council 
Judgment, page 68) ; but this Court has nevertheless held in some cases — 
Jtiggohundhoo Deb v. Goluck Chunder Holdar (10 W. R., 228) , Joog Maya 
Debia v. Bam Chunder Gkatterjee (10 W. R , 378) — in special appeal, that 
the evidence has been improperly received, and has on that account set aside 
the decision I imagine that these cases rest upon the ground that it was 
considered that there the Judge below had never considered the matters at all 
with reference to the provisions of s. 355, and had never decided upon that 
section that the evidence ought to have been received. One of them is so 
explained by Mr. Justice Hobhouse in Special Appeal No. 666 of 1869. I do 
not at all question the authority of these decisions, but I am not prepared to 
go to the length of saying that in this case the Judge has not considered the 
matter in accordance with the law. He says ho considers that it is proper to 
ascertain the point of fraud, or no fraud, with reference to the documents 
then produced for the first time. If it were necessary to record the reason for 
the reception of the new evidence legally admissible, the Judge has not done 
so. But as it is conclusively stated that this is not necessary, then, I think, 
we have nothing before us which will justify us in saying that the Judge has 
acted erroneously. This seems to me'to be in accordance with the view taken ^ 
by B A VLEY and Hobhouse, JJ., in the Siiecial Appeal No. 668 of 1869 in' 
which decision I concur.” 

The result of these decisions seems to me to be this, that where the 
Appellate Court, though it is not satisfied that the evidence is necessary either 
under clause (a) or clause (b) of s. 568, still allows additional evidence to be 
taken, the second Appellate Court [143] will interfere ; but where this does 
not appear to be the case, 3 <nd there is simply an omission on the part of the 
Appellate Court to record its reasons for allowing additional evidence to be 

taken the second Appellate Court will not interfere. 

• • 

Now, in this case, we cannot say upon the judgment that the District 
Judge was of opinion that there was no substantial cause for taking additional 
evidence within the meaning of clause (6) of s 568. No doubt, he says that 
he allows additional evidence to be given on the point, so that the order of 
remand may be carried out in the way most favourable to the appellant before 
the High Court.” This observation no doubt is entirely based upon a misappre- 
hension of the purport of the remand judgment. The remand judgment simply 
directed him to decide a particular issue which it was essentially neossary to 
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decide in ordOT to dispose of the case before him satisfactorily. It did not at aU 
authorize, or direct, or in any way countenance, the taking of additional evidence. 
U pon that point ho was left entirely to act according to the law. But although 
in this respect he has fallen into error, still we cannot say that before taking 
additional evidence he was not satisfied there was a substantial case of the nature 
mentioned in clause (6) of section 568. We dismiss this appeal with costs. 

Appeal dismissed. 


NOTES. 

[See also (1885) 32 Cal . ^7.] 


[11 Cal 148] 

APPELLATE CIVIL 

The 4th December, 1884, 

Pbbsbnt ' 

Mr. Justice Mittbr and Mr. Justice Norris 

Jhoti Sahu Decree-holder 

VCfSllS 

Bhubun Gir Judgmeiit-dobtoi. ' 

Execution — Decree under s 210 of Act XIV of 1882 — Liniitation — Civil 
Procedure Code, Act XIV of 1882, s 210 

On the 23rd February 1878, an application was made for execution of a decree, dated the 
3rd Doceinber 1877, in which the decree-holder stated that the judgment- debtor had agreed 
to pay the balance then due on the 13th August 1878 The application was then struck off 
on the 26th June 1878 On the 30th June 1881 the decree-holder again applied for execution, 
and on the 11th July 1681 the judgment-debtor, with the ooiftent of the decree-holder, applied 
for time to pay the balance due till the 8th September 1881 , [144] and that application was 
also struck off. On the Ist March 1883 the decree-holder again applied-for execution 

Held, that the application was not barred by limitation upon the ground that the appli- 
cation by the j'udgment-debtor, made on the llth July 1881, alleging that he had come to an 
arrangement with the decree-holder for the payment of the ameiint due by instalments, 
having resulted in its being registered .ind the proceedings struck off, amounted to a direction 
tliat the decretal amount be paid by instalments as stipulated in the petitions, and that 

* Appeal from Appellate Order No. 213 of 1884. against the order of A. C. Bret, Esq., 
Judge of Tirhoot, dated 30th of April 1884, reversing the order of Babu Abinash Chunder 
Mitter, Second Subordinate Judge of that District, dated 8th August 1883. 
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this being so, there was a decree passed on that date under the provisions of the second 
paragraph of s. 210* of the Code of Civil Procedure, of which the decree-holder was entitled 
to have execution. 

This was an appeal by a deoree^holder against an order rejecting an appli- 
cation for execution. 

The decree was dated the 3rd December 1877, and the decree-holder first 
applied for execution on the 23rd February 1878, stating that some portion of 
the debt had been paid, and that the judgment-debtor had agreed to pay the 
balance on the 13th August 1878. That application was struck off the file 
on the 26th June 1878. 


On the 30th June 1881 the decree- holder again applied for execution, but 
on the 11th July 1881 the judgment-debtor, with the consent of the decree- 
holder, put in an application admitting the agreement set out by the decree- holder 
in his petition of the 23rd February 1878, and asking for time till the 8th 
September 1881 in which to pay off the balance due under the decree. The 
case was then struck off. The present application for execution was made 
on the 1st March 1883 

The first Court held that the application was in time, on the ground that 
the judgment-debtor was estopped from pleading limitation by reason of his 
having filed the petition on the 11th July ^881 admitting the debt. 

On appeal the District Judge reversed that order, upon the ground that the 
right to execution was barred in February 1881, and that it could not therefore 
be revived by any subsequent act or acknowledgment by the judgment-debtor. 

The decree-holder appealed to the High Court. 

Babu Busant Coomar Bose for the Appellant. 

No one appeared for the Respondent. 

[146] The Judgment of the Court (Mitter and Norris, JJ.) was 
delivered by 

Mitter, J. — We think that in this case the decision of the lower Appellate 
Court should be set aside, although we agree with the Judge in the reasons 
given by him in disposing of the arguments advanced before him in support of 
the contention that the decree was not barred by limitation. 

We set aside the decision upon the ground that there was a decree passed, 
on the 11th July 1881, under the provisions of the second paragraph of s. 210 
of the Code of Civil Procedure. 

This point apparently was not taken before the District Judge, and from 
the facts of the case, as they appear on the proceedings, the point seems to 
arise. 


Cn the 30th June 1881, the decree-holder, appellant before us, made a 
second application for execution. Thereupon, on the 11th July 1881, the judg- 
ment-debtor appeared and ipade an application, alleging that he had come to 
an arrangement with the decree-holder for the payment of the money, due 


Dflcroe diroot dav- ?10 In alld^rees for the payment of money, the 

^ ^ *“y sufficient reason order that the amount 

ment by instalments. ^ instalments, with or without interest. 

And after the passing of any such decree the Court may, on the application of the Judg- 
* mont-debtor and with the consent of the decree-holder, order 
Order, after deoree, for that the amount decreed be paid by instalments on such terms 
payment by instalments. as to the payment of interest, the attachment of the property of 
the defendant, or the taking of security from him, or otherwise, 

as it thinks fit. 

Shve as provided in this section and section 206, no decree shall be altered at the 
request; of parties.] 
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fcw^^montiha^^^A^ iiistaln^ntB, and that the decree-holder had given him 
-V .V ^ money. The application waa registered ,^nd 

then the proceedings were struck off. We think this amounts to a direction 
that the decretal amount be paid by instalments as stipulated in the petitiont 
to which the other side had consented. That being so, the present application, 
which was filed on the 1st March 1883. was clearly within time. 

We therefore set aside the decision of the lower Appellate Court, and 
restore that of the Court of First Instance, but make no order as to costs. 

Appeal alhtued. 


NOTES. 

(In sec , 48 Bub-clause 1 (6), (C V C,, 1908), which corresponds to sec 230 of the 
C. P. C., 1882, the words, ‘ or at recurrvng periods ’ were inscrtod to give effect to rulings like 
14 Mad., 896 ; 16 Cal., 16 , 11 Cal.. 143 , 4 All., 155 ; 12 Bom , 65. 

As regards the limitation applicable, see (1886) 14 Cal., 348 (361). 

Upon the construction of the petition for postponemet, see (1888) 16 Cal., 16 (18) , (1900) 
P. L. R., 23.] 


[146] APPELLATE CIVIL. 

The 18th Decenibet, 1884. 

Present : 

Sir Richard Garth, Kt., Chief .Iustice, and Mr. Justice 
Macphbrson. 

Gossain Money Puree (Decree-holder) Petitiohir 

verstis 

Guru Pershad Singh and others Opposite parties. 


Injunction in one suit pending appeal in another suit — Interim injunction 
— Civil Procedure Code, ict XIV of 188*^, s. 646. 

A brought a suit and obtained a decree against JJ on a mortgage bond m the Court of a 
Subordinate Judge, which decree was confirmed by the High Court on appeal, .fl then 
applied for execution. In the execution proceedings the sous of B intervonod olaimiiig a 
portion of the properties attached , this claim was dismissed, and the sons of B brought a 
regular suit before the same Subordinate Judge to have their rights to the property declared, 
and obtained an interim injunction rostraiiiiiig A from executing his decree pending the 
decision of their suit. This suit was dismissed, and the sons of B appealed to the High Court. 
A again applied for execution of his mortgage decree, whereupon the sons of B applied for a 
further injunction restraining A from executing his decree pending their appeal to the High 
Court, this application was granted. Held, that the Subordinate Judge bad no right to 
restrain the decree-holder from executing his decree, merely on th» possibility of the 
Appellate Court reversing his decision. 

This was a rule obtained under s. 622 of the Code of Civil Procedurd. 

It appeared that one Gossain Money Puree, on the 30th August 1880, 
obtained a decree on a mortgage bond against one Chucka^Sing, the father of a 
Mitakshara family, in the Court of the Additional Subordinate Judge of Gya, 
whioh decree was affirmed by the High Court on the 8th May 1882. The 
decree-holder applied for execution of this decree, but the judgment-debtor 

♦ Civil Rule No. 999 of 1884, against an order made by Baboo Kali Prosunno Mookerjee, 
Addition^ Subordinate Judge of Gya, dated the 14th of May 1884. 
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applied for a month’s postponement, which was granted. On the 14th 
September 1882, the judgment-debtor applied for further time, but this 
was refused him. On the 16th December 1882, the sons of the judgment- 
debtor intervened in the execution proceedings under s. 278, and objected 
to the attachment of the mortgaged properties on the ground that they 
were entitled to certain parts of the property directed to be sold ; this 
application was, however, disallowed. The sons of Chucka Sing thereupon, on 
CH7] the 18th December 1882, brought a regular suit in the Court of the 
Additional Subordinate Judge of Gy a against Chucka Sing and Gossain Money 
Puree to establish their right to the attached properties, and on the same date 
they applied that execution of the decree of the 8th May 1882 might be stayed , 
this application was dismissed. A similar application was then made to the 
High Court, which was on the 23rd January 1883 also rejected, the Court 
stating in its order that should it appear fair and proper to the Court trying 
the regular suit, a temporary injunction might be granted by that Court under 
s. 492 of the Code of Civil Procedure.” 

In accordance with this order, the Additional Subordinate Judge, on the 
9th February 1883, granted an interim injunction postponing the sale of the 
mortgaged properties in execution of the High Court decree until the final 
disposal of the regular suit. 

On the 20th December 1883, the suit brought by the sons of Chucka Sing 
was dismissed. Against this decree they appealed to the High Court, and 
that appeal at the time of the application to the High Court hereinafter 
mentioned was then pending. 

On the 30th January 1884, Gossain Money Puree applied for the sale of 
the properties attached under his decree of the 8th May 1882, and the usual 
sale proclamation was issued. But on the 9th May 1884, the sons of Chucka 
Sing applied in the Additional Subordinate Judge’s Court for a further 
injunction staying the sale pending the appeal in the suit of the sons of 
Chucka Sing. 

The Additional Subordinate Judge, on the 14th May 1884, directed that 
the sale should be stayed until the final decision of the appeal ; the order was 
not made on notice to Gossain Money Puree, nor was security taken from the 
sons of Chucka Sing. 

Gossain Money Puree thereupon applied to the High Court under s. 622 
of the Civil Procedure Code and obtained a rule calling upon the sons of 
Chucka Sing to show cause why the order of the Additional Subordinate Judge 
of Gya, dated the 14th May 1884, should not be set aside, on, amongst others, 
the following ground : — That the Additional Subordinate Judge had no juris- 
diction to issue an injunction for the purpose of staying the execution proceed- 
ings pending the appeal to the High Court, inasmuch as [148] he had decided 
the claim case against the sons of Chucka Sing, and had nothing to do with 
appeal to the High Court. 

BabQo Karuna Sindhu Mukerjee showed cause against the rule. 

Baboo Kahda Kinkar Bat in support of the rule. 

The Order of the Court was delivered by 

Garth, C. J., (Macpherson, J., concurring ). — We think that this rule 
should be made absolute. 

It was applied for under these circumstances : — One Gossain Money 
Puree had obtained a decree against one Chucka Sing in the Gya Court, dated 
the 30th August 1880, by which the sale of certain property, which had been 
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mortgaged to him by Chucka Sing, was ordered to be made. That decree had 
been confirmed by the High Court. 

Chucka was the father of a Mitakshara family , ard after this decree had 
been obtained his sons brought another suit to have it declared that they were 
entitled to certain shares in the property which had been ordered to be sold, 
and which Chucka Sing had no right to mortgage. 

Meanwhile the mortgagee, the plaintiff in the first suit, proceeded to 
execute his decree , but the plaintiffs in the second suit (the sons) applied for, 
and obtained, an interim injunction from the Subordinate Judge against the 
plaintiff’ in the first suit, restraining him from selling the property until the 
second suit should have been heard and decided. 

On the 20th of December 1883 that suit came on to bo heard, and was 
decided against the plaintiffs (the sons of Chucka Sing) , whereupon, on the 
30th of January 1884, the plaintiff in the first suit (the mortgagee) applied for 
execution against the mortgaged property, and the usual sale proclamation 
was issued. 

The plaintiff's in the second suit, how^ever, who had appealed from the 
decree which had been made against them, applied foi and obtained from the 
Subordinate Judge, on the 14th of May 1884, a further injunction, restraining 
the plaintiff in the first suit from executing his decree until the appeal in the 
second suit should have been heard. 

This rule was then obtained upon the ground (amongst others) that the 
Subordinate Judge had no right, under the circumstances, [IM] to grant the 
injunction, inasmuch as he had decided against the claim of the plaintiffs in the 
second suit, and had nothing to do with the appeal to this Court. 

It has now been contended on behalf of the plaintiffs, that by analogy to 
s. 546 of the Code of Civil Procedure, the Subordinate Judge, if he considered 
it right and equitable, had jurisdiction to stay execution in the other suit, until 
the appeal to this Court had been heard. 

We think, however, that s, 546 has nothing to do with the question before 
us. That section only relates to staying proceedings m execution by the Court 
ivhich passed the decree in which the pi oceedings are pending That Court has 
a right, under certain circumstances and subject to certain conditions, to stay 
the execution of its own decrees while those decrees are under appeal 

But here the lower Court has taken upon itself in this suit to stay the 
execution of a decree which has been pronounced by tlie High Court in 
another suit. 

The Subordinate Judge had in point of law no power to deal with the 
proceedings in that other suit at all. He had a right, whilst the questions in 
this suit were awaiting trial, to restrain the defendants by an injunction 

from enforcing his decree in the former suit That he might do by an order 
upon the defendants personally. But as soon as those questions were decided 
against the plaintiffs, the Subordinate Judge had no right, we think, lo restrain 
the defendant further, upon the mere possibility of the Appellate Court revers- 
ing his decree ; and it is clear that he had no right to do«so under the section 
of the Code upon which he appears to have acted. 

If any Court has a right to grant an injunction now, we presume it would 
be the Court of Appeal. But it is no part of our present duty to decide 
whether any Court has such a power, or, still less, that, having the power, it 
ought to exercise it. 
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All ifimt W6 now say is, that tho Court below, having made a decree 
against the plaintififs, had no right, in aid of the plaintiffs, to restrain the 
defendant from proceeding in the other suit. 

The rule must be made absolute with costs. 

Buis absolute. 


NOTES. 

[ On the diRmissal of a suit, the suit ceases to be a pending one and the Court which 
dismissed it ceases to have jurisdiction either to continue and maintain the injunction 
preMously granted, or to issue a fresh injunction in respect of the matter in suit 31 Cal., 
663 ; 11 W. B., 384 , 10 All., 606. 

The appellate Court would be the proper authority to be resorted to m the matter, as it 
has the same powers as the original Court : — 11 Cal., 146 at 149 ; 10 All., 80 ; 1 All., 649, 
651 ; 10 All., ^ was followed in (1910) 38 All., 79 F.B which overruled 36 All., 311. 

The appellate Court has power to order stay of sale of immoveable property in execution 
of money decree (1907) 34 Cal., 1037=11 C. W. N., 1030=6 C. L. J., 298 P. B. Gc/ntra 
(1904) 6 C. W. N. 381 . (1893) 15 All., 196 (197) ; See also (1886) 12 Cal., 516 (518). 

An original Court may however review its own decree and order (C. P C. 1908, 47) or 
stay the execution of its own decree (ibid, 0 41, r. 5). 

The High Court may revise an order in respect of injunctions : — (1888) 12 Mad. 186 ; 11 
Cal. 146.] 


rise] APPELLATE CIVIL. 

T}ie 12th December, 18S4. 

Present : 

Sir Eichard Garth, Kt., Chief Jostice, and 
Mr. Justice Macpherson. 

Mohabir Singh and others Decree-holders 

versus 

Ram Baghowan Chowbey Judgment -debtor*’' 

Civil Procedure Code, AH XIV of 1882, ss. 2, 244 (els, a, b and c)- 
Appealable Order — Execution of Decree, 

The ancestors ot B mortgaged their share in a certain mehal to A. Subsequently B 
became entitled to this share in the mehal, and A obtained a decree on his mortgage, m 
execution of which the right, title and interest of B was sold and purchased by C, Subse- 
quently to this latter decree and sale, B obtained a decree against D for pos.He8sion of certain 
lands which wore proved to belong to this mehal. E then obtained a decree against B, in 
execution of which the right, title and interest of B in this same mehal was sold and pur- 
chased hy F; C and F transferred their rights under their respective purchases to E, 

E thereupon, as purchaser of the right, title and interest of B from F, applied to execute 
the decree .obtained by B against D, This application was rejected by the Subordinate 
Judge, but on appeal to the District Judge was allowed. 

B thereupon applied to the High Court to have this order set aside. 
ffeid, that the order should be set aside, inasmuch as no appeal lay from the order of 
the Subordinate Judge, the order not being a decree within the meaning of sa. 2 and 244, 
fds. 4, and c) of the Civil Procedure Code. 

* Civil Buie No. 1135 of 1884, against the order of J, Tweedie, Esq., Judge of Shahabad, 
dated 19tti of May 1884, reversing the order of Baboo Koelash OhUuder Mookerji, Sttbor* 
dinate'i^iidge of that district, dated the 8th December 1883. 
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Some time previous to 1867 the ancestors of Mohabir, Bhootun, and Natha 
Singh mortgaged a certain mehal named Lotun to one Sookul Chand. On 
the 27th June 1867, Sookul Chand obtained a decree against the Singhs, 
in execution of which the right, title and interest of the Singhs in this mehal. 
which amounted to a six-anna ten-pie share, was sold and purchased on the 7th 
May 1877 by one Chundy Perahad. In 1877 the Singhs, with certain other 
persons, their co-sharers, instituted a suit against one Ram Baghowan 
Chowbey to recover 51 bighas of land which they alleged belonged to mehal 
Lotun, and, on the 16th June 1877, they obtained a decree for possession of 24 
bighas thereof. Subsequently to the latter date, one Srirnondel Doss obtained 
a decree against the Singhs, in execution [ISI] of which the right, title and 
interest of the Singhs in the same mehal was again put up for sale, and was 
on the 5th July 1880, purchased by one Gopi Lall. 

Chundy Pershad and Gopi Lall, the auction-pui chasers above, mentioned, 
transferred the interests which they had acquired under the auction sales to 
Srirnondel Doss. 

Whereupon Srirnondel Doss, as purchaser of the right, title and interest 
of the Singhs from Gopi Lall, applied to execute the decree obtained by the 
Singhs against Ram Bhagowan Chowbey and dated 16th June 1877, seeking 
to obtain possession of the 24 bighas covered by the said decree 

The Singhs and Ram Bhagowan Chowbey both put in obiections to the 
application, on the ground that Srirnondel Doss, not having purchased the 
decree, was not entitled to have his name recorded as decree-holder, and was 
not therefore entitled to ask for execution. 

The Subordinate Judge, before whom the application was heard, rejected 
the application of Srirnondel Doss, on the ground that; he was neither the 
original decree-holder nor the purchaser of the decree of the 16th June 1877. 

On appeal the District Judge declared Srirnondel Doss to he entitled to 
the right, title and interest of the Singhs in the 24 bighas covered bv their 
decree of the 16th June 1877, on the ground that the auction sale of the 5th 
August 1880 conveyed to the purchaser; Gopi Lall, all the right, title and inter- 
est of the Singhs in their share in mehal Lotun, and that Srirnondel Doss had 
subsequently become the transferee of that interest. 

The Singhs thereupon applied to the High Court and obtained a rule 
against Srirnondel Doss and Ram Bhagowan Chowbey, calling upon them to 
shov; cause why the order of the District Judge should not be reversed on the 
following grounds : — 

(l) That the question adjudicated upon by the Subordinate Judge, not 
being one betw^een the parties to the original suit or their representatives, the 
Subordinate Judge had rightly held that Srirnondel Doss was not in a position 
to execute the decree, and from the Subordinate Judge’s order no appeal 
would lie. • 

[152] (2) That inasmuch as the decree of the 16th June 1877 was never 
sold to Srirnondel Doss, he had no right tp come forward and ask for 
execution thereof. 

(3) That the question between the parties was one which could not be 
determined in execution proceedings, and that Srirnondel Doss should seek 
any relief he might think himself entitled to by a regular suit. 

Baboo Anvnd Gopal Paht in support of the rule. 

Baboo Mohesh CJmnder Chowdhry and Baboo Srish CJmnder Cfmrdhry 
to show cause. 


5 CAL.— 113 
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The Jad^ment of the Court was delivered by 

Oarth» C.J., (Macphbbson, J., c<ynourring).—Vfe think that this rule 
should be made absolute. 

The question which the Judge has decided in the Court below was not the 
proper subject of an appeal, unless it was a decree '* within the meaning of 
s. 2 of the Code of Civil Procedure. And it would not be “a decree 
within the meaning of that section unless it came under sub-section (a) or {b) 
or (c) of 8. 244. 

The appellant in the Court below, Srimondel Doss, contends here that it 
does come within sub-section (c), because it is ** a question arising between 
the parties to the suit in which the decree was passed, or their representatives." 
He argues that the party who applies to execute the decree is a representative 
of the plaintiff in the suit." 

We think, however, that the question is not one which can properly be 
said to have arisen between the parties to the suit. It is not a question 
between the plaintiff and the defendant, or between the representatives of 
either the plaintiff and the defendant ; but it has arisen between the plaintiff 
in this suit and a person who, under a sale which took place in another suit, 
has professed to buy the plaintiff’s interest in this suit. 

He is a person, therefore, who claims the plaintiff's interest in this suit 
adversely to the plaintiff himself, and w'ho is trying to avail himself of the 
decree, which the plaintiff has obtained in this suit. 

The question, therefore, is not one between the plaintiff and the defendant, 
nor in any sense one between the parties to the suit , [158] it is a question 
between the plaintiff and a stranger to the suit 

That being so, we think that no appeal lay to the District Judge. The 
rule will therefore be made absolute ; the decree of the District Judge will be 
reversed, and that of the Subordinate Judge restored with costs. 

Itule absolute. 


H0TE8. 

[Thm waK followed in (1889) 12 Mad., 511.] 
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[UGaI. lU] 

APPELLATE CIVIL. 

The 22nd December^ 1884. 

Present : 

Sir Richard Garth, Kt., Chief Justice, and 
Mr. Justice Macphbrson. 


Bughunath Panjah and others Plaintifl's 

versus 

Issur Chunder Chowdhry and others Defendants. ' 


Bes-]udicata — Act XIV of 1882t s, 13 — Meaning of the toords “ C’ottr^ of 
jurisdiction competent to try such subsequent suit."' 

The words of s. 13 pi the Civil Procedure Code, in a Court of jurisdiction competent to 
try such subsequent suit, ” refer to the jurisdiction of the Court at the time when the first 
suit was brought. 

Where therefore a suit was brought and decided in 1867 in the Court of a Deputy 
Collector, that Court being at the time of suit the only Court competent to try suits of the 
nature of the one brought, and subsequently a second suit, regarding the same subject and 
between some of the same parties and the representatives of others, was brought in 1861 in 
4ibe Court of a Munsif, which latter suit, if it had been brought in 1867, would have been 
cognizable by a Deputy Collector alone, Held, that the decision of the Deputy Collector was 
a bar to the second suit under s. 13 of the Cml Procedure Code. 

The principle in Oopinath Chobey v. Bliaghwat PersJiad (I. L. R , 10 Cal., 697) approved. 

This was a suit to have it declared that the plaintiffs were entitled to 
recover rent from the defendants at the rate of Bs. 92 per annum for 53 bighas 
of land held under a potta dated 21st Bysack 1266, and for khas possession 
of 2 bighas 6 cottahs in excess of the lands mentioned in the potta. 

It appeared that one Gunga Gobind Sinha was the durputni taluqdar 
of 53 bighas of land in mouzah Higuldiha, and that he [154] obtained a 
decree for enhancement of rent against his ryots, Sonatun Maiti and others, in 
which decree Rs. 114 was the yearly rent fixed for the said 53 bighas of land. 

Subsequently to this decree the tenure was purchased, in the name of 
defendant No. 1, by the defendants 2 to 7 at a sale in execution of a decree 
against Maiti and others , the defendants 2 to 7 then succeeded in obtaining 
from Gunga Gobind Sinha an abatement of rent of Rs. 22-8 and executed a 
kabuhat in the name of defendant No. 1, dated 21st Bysack 1266, for the said 
53 bighas at Rs. 92 per annum. 

In 1867 one Joygopal Panjah (defendant No. 9) sued for possession of 24 
bighas of land, covered by this potta, stating that they were his rent-free debuts 
ter lands, and in this suit the defendants 1 to 7 and Gobind Sinha were 

made defendants ; the suit was decided in favour of Joygopal Panjah. Subse- 
quently to this latter suit the durputni passed into the hands of Bughunath 
Panjah (the present plaintiff), and he sued the defendants 1 to 7 in the Deputy 
Collector’s Court for arrears of rent in respect of the lands held by them under 
the potta of 2l8t Bysack 1266. This suit was numbered 267 of 1867. The 
defendants in that case claimed an abatement of rent in consequence of the 24 
b igh a s decareed to Joygopal P a njah . Th e a b atement wa s allo we d, a nd the 

* Appflid from Appellate Decree No. 1791 of 1883, against the decree of Babu Radha 
Kristo Ben, Subordinate Judge of Banooorah, dated the 3rd of April 1883, modifying the 
decree of Babu Ananda Nath Mozoomdur, Munsif of Kotulpore, dated 19th of September 
1881. 
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fixed at Rs, 41*11* Bughtinath Panjah then brought a suit, being Suit 
No. 549 of 1871, for enhancement of rent of the said lands, which suit was 
eventually on appeal dismissed by the High Court on the 21st March 1873, on 
the ground that the SB,idpoUa was a mokurari potta in favour of the defendants, 
and that the rent therefore was not liable to enhancement. Some time 
subsequently to the decision in Suit No. 267 of 1867. Kughunath admitted 
two other persons (the present plaintiffs Nos. 2 and 3) as co-sharers with 
him in the durputni taluq, and on the 23rd March 1881 Rughunath and his 
two co-sharers brought this present suit against defendants 1 to 7, asking 

defendants under the potta of 21st Bysack 
l-i66 might be declared liable to the payment of rent at the rate of Rs. 92 
per annum as stipulated in the said potta, and (2) for a decree for arrears 
of rent for the years 1284 to 1286 at the same rate. [155] and (3) for khas 
possession of 2 bighas 6 cottahs of land held by the defendants in excess of the 
land mentioned in the said potta. 

The defendants 8 and 9 intervened, claiming that some of their debutter 
lands had been claimed by the plaintiffs in the suit, and they were accordingly 
made defendants in the suit. Defendants 1 to 7 pleaded amongst other 
matters res-judtcata as regarded the first and third prayers of the plaint. 
The Munsif held that the Suit No. 267 of 1867 was a bar to the plaintiffs* 
suit, inasmuch as the decree in that suit passed by the Deputy Collector, 
and confirmed on appeal, had definitely settled the amount of rent payable 
I , 1*0 be Rs 41-8, and that although in that suit the present 

p aintiffs Nos. 2 and 3 were not parties, yet they must be regarded as being 
representatives in interest of Eughunath to the extent of the shares to 
which they were admitted as co-sharers, and further held that the Suit No. 549 
of 1871 precluded the plaintiffs from claiming any higher rate of rent than that 
allowed in Suit No. 267 of 1867 , he also held that the 2 bighas 6 cottahs of land 
were included in the potta, and gave the plaintiffs a decree for an-ears of rent 
at the rate of Es. 41-8. 

The plaintiffs appealed to the Subordinate .Judge, who held that the 
question as to whether the plaintiffs were entitled to rent at Es. 92 per 
annum was rcs-judicata, and he therefore dismissed the appeal, making, 
however, a small modifacation of the Munsif’s decree, which is immaterial for 
the purposes of this report, 

The plaintiffs appealed to the High Court. 

Babu Mohini Mohun Iloy and Babu Nilnuidhuh Sen for the Appellants, 
contended that s. 13 of the Civil Procedure Code did not apply, inasmuch as 
the Deputy Collector’s Court in 1867 was a Court of different jurisdiction 
from that of the Munsif who tried this present case, and the first suit therefore 
could be no bar to the present suit. 

Babu Guru Das Bc^nem and Babu Koruna Sindhu Mukern for the 
Bespondents. 

Jud^in6nt of the Court was delivered by 

Oarth, C.J., (MacphbrsoIi, .J., concurrmq).--'J!he only question [138] 
which we have to decide in this case is whether the former ludcment is a 
res judwata. . 

The plaintiffs sue for the rent of a tenure at the rate of Es. 92 a year : 
and the answer of the defendants is, that many years ago, in the year 1867 a 
suit was brought by the plaintiffs for the rent of this same tenure at the rate 
which they now claim ; and the answer which the defendants then made was 
that the lease ongm^y professed to grant more land than the lessors had any 
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right to convey, and consequently the defendants claimed a deduction on the 
ground that some 24 bighas, which were covered by the poitcbt had been taken 
out of their hands by some one who had a better title to it than the plaintiffs ; 
and the result of that suit, which was tried before the Deputy Collector, was, 
that an abatement of rent was mode in favour of the defendants, and the 
jumma was assessed at Es. 41-11. 

The defendants, set up this judgment obtained before the Deputy Collector 
as a bar to this suit, and the Subordinate Judge has held that the defence is a 
good one. 

The defendant contends that the Subordinate Judge was wrong. He argues, 
that according to the true meaning of s. 13 of the Code of Civil Procedure, 
where the Court in which the second suit is brought is a Court of dilBferent 
jurisdiction from that m which the first suit was brought, then s. 13 does not 
apply , and therefore as the Deputy Collector’s Court in the year 1867 was a 
Court of different jurisdiction from that of the Munsif who tried this case, the 
decision in the first suit is no bar. 

We think that this is not the true meaning of s 13. The question 
which we have now to determine appears to have arisen in a somewhat 
different form in the case of Gopmath Chobey v. Bhaghivat Pershad and another, 
decided by MiTTEK and NoiiRlS, JJ., and reported in I. L. B , 10 Calcutta, 697. 

The question there arose in this way A suit was first brought to recover 
certain property, of which the value at that time was less than Rs. 1,000, and 
therefore the proper Court to try it was that of the Munsif. 

A second suit was afterwards brought, between the same parties in 
the Court of the Subordinate Judge, to recover the same [157] property, 
which had then risen in value and become worth more than Es. 1,000 ; 
and it was contended that as the ^tunsif could not have tried the second suit 
in consequence of the value of the property being more than Rs. 1,000, s. 13 
did not apply. But Mr. Justice Mitter in delivering the judgment of the Court 
said this : ** We are of opinion, that this construction of s. 13 is not correct. 

It is well known that in this country the value of landed property is increasing 
every day. A suit regarding a particular property may be, so far as the 
pecuniary value of it is concerned, properly cognizable by a Munsif to-day, 
and ten years hence a suit for that property, having regard to its pecuniary 
value then, might not be cognizable by the Munsif. But it would be 
unreasonable to hold, in a suit which might be brought ten years hence, that 
a decision between the same parties to-day passed by a ^Junsif having full 
jurisdiction would not be res-judicata ten years hence. The reasonable 
construction of the words in a Court of junsdictjon competent to try such subse- 
quent smty seems to us to be that it must refer to the jurisdiction of the Gouit 
at the tiTne when the first suit was brought , that is to say, if the Court which 
tried the first suit was competent to try the subsequent suit, if then brought, 
the decision of such Court would be conclusive tinder s. 13, although on a 
subsequent date by a rise in the value of such property, or from any other 
cause, the said Court ceased to be the proper ^Court, so far as peciyiiary juris- 
diction is concerned, to take cognizance of a suit relating to that property.” 

Accordingly the learned Judges in that case held, that the decision in the 
former suit was a res-judicata in the case then under discussion. 

We entirely agree in the principle thus laid down, and we think it applies 
here. There is no doubt that the Court in which this suit is brought, and 
that in which the former suit was brought, are Courts of different jurisdictions ; 
but at the same time tlho Court in which the former suit was brought was the 
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only Court at that time competent to try suits of that kind, and if this very 
suit had been brought at that time, the Deputy Collector’s Court would have 
been the only Court competent to try it. 

[198] We think, therefore, the Subordinate Judge was right in holding 
that the decision in the former suit is a bar to this suit. 

The appeal must, therefore, be dismissed with oosts. 

I 

Appeal dtsmtssed. 


NOTBB. 

[This case was approved of in 15 Mad 494 , 24 Bom., 456 ; 2 O. C. 261 ; See also 25 
Cal. 571 (where test of appealabiUty was discussed), 9 C. W. N., 656 ; and 10 Cal., 697 supra,J 


[ ii Cal. 168] 

ORIGINAL CIVIL. 


The lltk September, 18b4, 
Present . 

Mr. Justice Pigot. 


Coggan 

versus 

Pogose. 


Equitable mortgage — Deposit of title deeds — Priority — Registration Act- 

Act III of 1877, s. 48. 

A deposilT of title deeds of cortaiir property, under a verbal arrangement to secure pay- 
ment of a debt, is not an oral agreement or declaration relating to such property ” within 
the meaning of s. 48 of th^ Registration Act. 

This was a claim made in the administration suit of Coggan v. Pogose, against 
the estate of the defendant, by the representatives of the late J. P. Wise of 
ID^oa. In 1873 Pogose was indebted to Wise in a sum of Rs, 75,000, being 
the lunount of certain bills of exchange accepted by Wise for the aocommoda- 
tion d Pogose. By a verbal agreement made in 1873 between Wise and 
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Pogose, the latter agreed to deposit, and did deposit, with the former a ffeba- 
biUEwaz executed in his favour by one Nizamunissa Khatoon, and dated the 
17th of July 1864, thereby, as claimed by Wise, “ mortgaging to the said 
Josiah Patrick Wise the said Nicholas Peter Pogose’s title and interest in the 
properties comprised in such Heba-biUEwaz^'' to secure payment of the said 
sum of Bs. 75,000, 

By a stamped and registered instrument, dated the 4th day of July 1876, 
Pogose charged a portion of the same properties in favour of the Agra Bank to 
secure the payment of a sum of Es. 25,000. On the 30th of June 1876, a 
similar charge had been made by him in favour of the Bank of Bengal to secure 
the payment of certain sums which amounted to upwards of Es. 70,000. All 
the properties comprised in the Heha-btUEwaz had been made over to, and 
were in the possession of, the Official Trustee of Bengal. The question was, 
whether Wise’s claim had priority over the claims of the Agra Bank and of 
the Bank of Bengal. 

C169] Mr. Philhpa and Mr. Trevelyan for the executors of Mr. Wise. 

Mr. Bonne^jee for the Official Trustee. 

Mr. O'Kinealy, for the Agra Bank and the Bank of Bengal, contended that 
the banks were entitled in priority to Mr. Wise. The oral agreement and 
deposit of 1873 was an oral agreement or declaration ” within the meaning of 
s. 48 of the Eegistration Act. True it amounted to an equitable mortgage, 
but that was so only because it was in its essence a verbal contract to mort- 
gage, and would be given effect to on that ground alone. 

Mr. Phillips contra.— Mr. Wise’s equitable mortgage is not an oral agree- 
ment within the meaning of s. 48. Here, had not a word been said, but the 
deed been simply deposited, the equitable mortgage would have been perfectly 
good, and it could not have been contended that it would come within s. 48. 
It cannot be said to be an oral agreement within s. 48, simply because there is 
an oral agreement in addition to the deposit. 

The following Judgment was delivered by 

Pigot, J. — The question in this matter, which I thought it worth while to 
consider, is, whether the equitable mortgage of 1873, as to the factum of which 
there is no doubt, ought or ought not to be postponed to the subsequent written 
and registered charge in favour of the plaintiff* by reason of the charge being 
registered under provision of s. 48 of the Eegistration Act. Or whether such 
an equitable mortgage, constituted as this was, by deposit of title deeds, is an 
oral agreement ” under s. 48. 

That section enacts that ** all non-testamentary ddcuments duly registered, 
and relating to any property, whether moveable or immoveable, shall take 
effect against any oral agreement or declaration relating to such property, 
unless where the agreement or declaration has been accompanied or follow^ 
by delivery of possession.” • • 

I can find no authority, and none was cited before me, nor am I aware of 
any authority, under rulings of the Eegistration Act in which this section is to 
be found, exactly bearing on this matter. 

tl 60 ] In judging of it as a matter, so far as I am aware, of first impression, 
I have only my own opinion, and that is, that an “ oral agreement ” under this 
section must be understood to mean, so far as the present question is concerned, 
an agreement merely oral ; now a mortgage by deposit of title deeds may well 
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be created without any expression of agreement in words at all ; the essence of 
the transaction is the deposit of the deeds, on which mortgage becomes complete. 
No doubt as one consequence of it the mortgagee may be entitled to a registered 
conveyance, but that right is an incident of the transaction, and is not of the 
essence of it, and hence I do not think counsel's argument can govern the 
decision of this question, viz., that argument in which he contended that an 
equitable mortgage was an agreement to execute a conveyance. It is in itself a 
mortgage, and carries with it a right to a conveyance, but that is not the 
essential character of the transaction. It is a complete act and not an executory 
agreement. For these reasons 1 do not think the case comes under s. 48 ; the 
matter is of less importance having regard to the provisions of ss, SS,*" 59,1 
Transfer of Property Act. From the last paragraph of the latter section it 
would appear that where the Act is applicable, equitable mortgages outside the 
towns o f Ca lcutta, Bombay, Madras, K^achi ^nd Rangoon are no longer valid. 

*[8ec 58 — {a) A mortgage is the transfer of an interest in specific immoveable property 
“ Mortgage ” “ Mortga- purpose of securing the payment of money advanced or 

gor ” and " Mortgagee to bo advanced by way of loan, an existing or future debt, or the 
defined * * performance of an engagement which may give rise to a pecuni- 

ary liability 

The transferor is called a mortgagor, the transferee a mortgagee , the principal monej 
and interest of which payment is secured for the time being are called the mortgage-money, 
and the instrument (if any) by which the transfer is eflectod is called a mortgage-deed. 

(6) Where, without delivering possession of the mortgaged property, the mortgagor binds 
himself personally to pa> the mortgage-money, and agrees, 
Simple mortgage. expressly or impliedly, that, in the event of his failing to pay 

according to his contract, the mortgagee shall have a right to 
cause the mortgaged property to bo sold and the proceeds of sale to bo applied, so far as may 
be necessary, in payment of the mortgage-money, the transaction is called a simple mort- 
gage and the mortgagee a simple mortgagee 

MortRaeebv conditional the mortgaRor ostensibly sells the mortgaged 

sale. ■ property— 

on condition that on default of payment of the mortgage -monc> on a certain date the 
sale shall become absolute, or 

on condition that on such payment being made the sale shall become void, or 

on condition that on such payment being made the buyer shall transfer the property to 
the seller, 

the transaction is called a mortgage by conditional sale and the mortgagee a mortgagee 
by conditional sale. 

(d) Where the mortgagor delivers possession of the mortgaged property to the mortgagee, 
and authorizes him to retain such possession until payment of 
Usufructuary mortgage the mortgage-money, and to receive the rents and profits accruing 
from the property and to appropriate them in lieu of interest, or 
in payment of the mortgage-money, or partly m heu of interest and partly inpayment of the 
mortgage-money, the transaction is called an usufructuary mortgage and the mortgagee an 
usufructuary mortgagee. 

{e) where the mortgagor binds himself to repay the mortgage-money on a certain date, 
anS transfers the mortgaged property absolutely to the mort- 
English mortgage. gagee, but subject to a proviso that he will re-transfer it to the 

mortgagor upon payment of the mortgage-monej as agreed, the 
transaction is* called an English mortgage ] 

t [ Sec. 69 -.—Where the principal money secured is one hundred rupees or upwards, a 
^ mortgage can be effected only by a registered instrument signed 
Mortgage when to be by by the mortgagor and atte.sted by at least two witnesses. Where 
assurance the principal money secured is less than one hundred rupees, a 

mortgage may be efiected either by an instrument signed and 
attested as atoesaid, or (except in the case of a simple mortgage) by delivery of the property. 

Nothing in this section shall be deemed to render invalid mortgages made in the towns 
of Cakutta, Madras, Bombay, Karachi and Rangoon, by delivery to a creditor or his agent of 
dNumaats of title to immoveable property, with intent to create a security theraon.] 
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1 therefore decide the question of priority against the Banks, and hold 
that the claim is established in the amount claimed, and in priority to the 
claim of the Banks. 

The costs will, of course, be added to the claim. 

‘ Claim allowed. 


NOTES. 

[ This case was followed in (1905) 33 Cal , 410 10 C. W N , 270 4 G L J , 10*2. See 
also L. B. R., (1893-1900) 660 , L B R,, (1872-1900) Vol., I, 565 (560) ] 


[ li Cal. lao ] 

APPELLATE CBIMINAL. 


The 7th January^ 1886. 

Present 

Mr. Justice Mitter and Mr. Justice Norris. 

Ina Sheikh Appellant 

versus 

Queen-Empress Bespondent. 


Penal Code— Act XLV of 1860, s. 411~-Beceiver of stolen property— Presump- 
tions as to possewon of property after theft —Possession of stolen property. 

A oommon brans drinking cup was stolen in October 1883, •and was discovered in the pos- 
session of the accused in September 1884 ; held in a case [161] in which the accused was 
tried for receiving stolen property, that his possession of^the stolen property, coupled with the 
fact that he had failed to give an account as to how he became possessed of the property, 
would, under ordinary circumstances, raise i\ probable presumptxon of his guilt, but where, as 
in this case, such possession was not a recent possession, but one eleven months subsequent 
to the act of theft, the presumption against him was so slight that, taken by itself, he ought 
not to be called upon to explain how his possession was acquired. 

* Criminal Appeal No. 667 of 1884, against the order of sentence made by J. P. Stevens, 
Esq., Sessions Judge of Mymensingh, dated the 7th of November 1884. 
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question of what is or is not a recent possession of stolen property is to be oonsider- 
ed with reference to the nature of the article stolen. 

Bex V. Adam (3 C. & P., 600) , Bex v Cooper (3 C. B., 318) ; Bex v. Partridge (7 C. & 
P., 661) followed. 

One Ina Sheikh was charged before the Sessions Judge of Mymensingh under 

8. 457 of the Penal Code with house-breaking by night in order to commit theft. 

It appeared that the house of the complainant was broken into on the 
night of the 10th October 1883, when a brass drinking cup was stolen there- 
from. There was nothing proved at the trial to connect the prisoner with the 
offence of house-breaking, but the complainant and one Guru Churn, the 
investigating police officer, both gave evidence to the effect that the prisoner, 
at the time of the investigation into the case, held in September 1884, pro- 
duced the drinking cup from some jungle near his house The cup was identified 
as the property of the complainant The prisoner called no evidence save as 
to character, but made a statement in which he said that the cup was his own 
property, denying that it had been secreted m the jungle, and said that the 
police had found his little boy playing with the cup in the jungle, and had 
taken it from him and put forward the charge. 

The Assessors considered that the prisoner should be convicted under 

9. 411 of the Penal Code, observing that he had not been able to give any proof 
of his assertion that the property was his. 

The Judge closed his judgment with the following words — 

“ This is one of three cases in which the prisoner has been convicted in 
the present Sessions , he would therefore appear to be an habitual offender 
The conviction is had under s. 411 of the Penal Code, which seems more 
appropriate than s. 457, as there is nothing to connect the prisoner directly 
with the actual house- [ 162 ] breaking, and nearly a year has elapsed between 
the theft and the finding of the property in his possession.” 

“ The Court, concurring with the Assessors, finds that Ina Sheikh is guilty 
under s. 411 of tlie Penal Code of the offence of dishonestly receiving stolen 
property, knowing or having reason to believe the same to.be stolen property, 
and directs that Ina Sheikh be rigorously imprisoned for two years.” 

The prisoner appealed to the High Court. 

No one appeared for either party. 

Judgment of the Court (Mitter and Norris, JJ.) was as follows : — 

In this case the prisoner has been convicted under s. 411 of the Indian 
Penal Code'of dishonestly receiving a brass drinking cup 

The evidence upon the record clearly establishes that the complainant’s 
house was broken into in October 1883, and the cup, which is abundantly 
identified as the complainant’s property, stolen therefrom. 

There is no evidence to connect the prisoner with the actual house-break- 
ing ; and the question we have to consider is whether there is sufficient 
evidence to warrant a conviction under s. 411 of the Indian Penal Code. 

The cup was stolen in October 1883 and it was not discovered until the 
4th September 1884 when, as the prosecution allege, it was produced by the 
prisoner to the police from under a rangt tree in the jungle. At the trial the 
prispner denied that the cup was secreted in the jungle. He alleged that his 
Uttle boy was playing with it in the jungle ; that the Police picked it up and 
falsely stated that it was secreted. The prisoner also alleged that the cup 
was his own property. 
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It would appear from the opinion of the Assessors that it was, because the 
prisoner failed to substantiate his assertion that the cup was his own property 
that they conviciied him, their opinion as recorded is as follows Both 
Assessors consider that the accused should be convicted under s. 411, Indian 
Penal Code, observing that he has not been able to give any proof that the 
property is his.” 

We are of opinion that, independently of the evidence as to the alleged 
concealment of the cup, to which we shall refer presently, Cl»3] there was no 
such case made out against the prisoner as to call upon him to account for its 
possession. 

No doubt the possession of stolen property immediately after it has been 
stolen affords a strong presumption that the person in whose possession it is, 
is either the actual thief, or a receiver with a guilty kSiowledge ; and this 
presumption is of course strengthened, if the person, in whose possession the 
stolen propertv is, fails to give a satisfactory account of the manner in which 
he acquired such possession, or gives a false account, or gives accounts which 
are contradictorv, or if the property is secreted. But the possession of stolen 
property, even if accompanied by a failure to give an account as to how such 
possession was acquired, or by a false account, or by accounts which are 
contradictory, or by a concealment of the property, would raise not a violent 
or strong presumption, but a probable presumption merely. 

But this IS not a case of very recent possession, or of possession some time 
afterwards, but of possession 11 months after the theft, and such possession, by 
itself, affords but a slight presumption against the accused, so slight that, taken 
by itself, he ought not to have been called upon to explain how his possession 
was acquired. 

In the case of Rex v. (2 C. & P., 459), Bayley, J , said “ The 

rule of law is, that if stolen property be found recently after its loss in the 
possession of a person, he must give an account of the mannei in which he 
became possessed of it, otherwise the presumption attaches that he is the 
thief, but I think, that after so long a period as 16 months has elapsed it 
would not be reasonable to call upon a prisoner to account for the manner in 
which property supposed to be stolen came to his possession.” 

In Rex V. Adams (3 C. & P., 600), Parke, J., observed that possession of 
stolen property three months after it was lost was not such recent possession 
as to put the prisoner upon shewing how he came bv it, unless there was evi- 
dence of something more than the mere fact of the propej.ty being in his pos- 
session at that distance of time after the loss of it 

064 ] In Re^. V. Cooper (3 C K., 318) Manle, J., said. “ Where a 
man is found in possession of a horse six or seven months after it is lost, and 
there is no other evidence against him but that possession, he ought not to be 
called to account for it.” • 

In Rex V Partridge (3 C. & P , 551) Patteson, J., pointed out that the 
question of what is or is not such a recent possession ol stolen pioperty as to 
require the person in whose possession it is to give an account of how such 
possession was acquired, was to be considered with reference to the nature of 
the articles stolen, adding " if they are such as to paks from hand to hand 
leadily, two months would be a long time.” 

The stolen article in this case was not of an unique or unusual character, 
but such as is possessed in every native house- hold and would pass readily 
from hand to hand. 
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Upon the authority of these oases, we ai*e of opinion that the mere fact of 
the prisoner's possession of the cut) 11 months after it was stolen, was not such 
a recent possession as to put him to proof of how such possession was acquired. 

But no doubt there was other evidence besides that of possession to be 
considered, and if we felt that we could credit the evidence of the concealment 
of the eup, we should hesitate to interfere with this conviction, but we are not 
prepared to accept this evidence, and consequently we sot aside the conviction. 

Convtciton sei aside. 


NOTES. 

[ Possession of stolen articles of a common sort after a fairly long interval was held in- 
sufficient .—(1906) aifAll., 138 . 3 A L. J., 808 (1906) A. W. N , 314. See also Ratanlal, 
694.] 
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APPELLATE CIVIL. 

The 23td January, 1835 
Present : 

Mr. Justice Pigot and Mr. Justice O'Kinealy. 

Peru Bepari.. (One of the Defendants) 
versus 

Ronuo Maifarash (Plaintifi) and Shaik Taiah...( Another Defendant.) 

Execution of decree — Attachment — Attachable property — Doors and 
windows — Immoveable property. 

The doors and window-shutters of <i pucca building cannot be separately attached in 
execution of decree, forming as they do part of an immoveable property, and having no 
separate existence. 

[ 166 ] The plaintiff, Sheikh Bonuo, obtained a decree against the defendant 
Taiah, and in execution thereof attached, as the property of the judgment-debtor, 
sixteen pairs of doors and four pairs of window-shutters, which were the doors 
and window;shutters attached to a pucca building alleged to be the property of 
Taiah. The defendant, Pern, claimed in the execution proceedings the pucca 
building and the land on which it stood under a purchase from Taiah and 
othm, the owners thereof in 1275 B. S. The property was released from 
attachment, and thereupon the present suit was brought to have it declared 
that the attached property«was the property of the judgment-debtor, alleging 
that the purchase of 1275 was a benami transaction. The Court of First Instance 
gave the plaintiff a decree, and this decision was affirmed on appeal. The 
defendant ^eru appealed specially to the High Court, on grounds impugning 
the decision of the lower Appellate Court on the merits, and also on the 
ground that the suit was one cognizable by a Court of Small Causes only. 

Baboo Lall Mohun Das for the Appellant. 

* Appeal from Appellate Decree No. 1449 of 1883, against the decree of Baboo Girish 
GhunderC^wdhry, S^nd Subordinate Judge of Dacca, dated 12th of March 1863, affirming 
the decree of Baboo Sham Kishore Bose, Extra Munsiff of that district, dated 31st of May 
1883. 
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Baboo Oopt Nauth Mookerjee for the Bespondent. 

The Jadjment of the Court was delivered by 

Pidot, J . — In this matter, it comes before us in second appeal, we think 
we are bound by the rule followed by the Chief Justice in the case of Tofail 
Ahmud V* Banee Madkub Mookerjee (24 W. E., 394). That was a suit by an 
execution-creditor to establish the title of his judgment -debtor to a certain 
property which was erroneously held in the lower Court to be moveable pro- 
perty, and which this Court pointed out was in truth immoveable property. 
Notwithstanding which, the Court held (p. 395) “ that the only question which 
could properly have been tried in this case is, whether the property seized did 
really belong to the execution -debtor as against the defendant in this suit. ” In 
this case, that matter has been found as a fact by the two Courts, and we shall 
follow the case that we have referred to in not reviewing the finding upon a 
question of fact. That is the first point 

[ 168 ] But secondly, this property cannot be attached, forming part, as it 
does, of an immoveable property, and having no separate existence 

Thirdly, these singular proceedings, in which the right to property, of 
which these doors and window-frames admittedly form a part, has been inci- 
dentally enquired into (as to which the Courts below have expressed a decision), 
cannot be held as in any way establishing any right or absence of right in any 
person to the house. 

The attachment ought never to have been granted, and the suit ought 
never to have been entertained. And although, in second appeal, we do not 
set aside the decree of the lower Court, that decree must be altered by striking 
out of it so much as orders that the door-frames and window-frames shall be 
liable to attachment or sale. 

Each party must bear his own costs throughout. 

Decree altered. 


NOTES 

[This was followed in (ISilO) 13 M.id , 5l8 , also H Mad , 467 , 16 1. U , 877 (Mad )] 
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APPELLATE CIVIL. 

The 7th January^ 1885. 

PjlESENT : 

Mr. Justice Mitter and Mr. Justice Norris. 

Bung Lail and another Judgment-debtors 

versus 

Hem Narain Gir Decree holder."' 

Civil Procedure Code — Act XIV of 1882, s 258 — Certifying part payment of 
decree — “ To show cause, ” Meaning of. 

In determining under s 258 of Act XIV of 1882 whether or no the cauHe shown by the 
decree-holder is sufficient, it is incumbent upon the Court to investigate and decide any ques- 
tions of fact upon which the parties may not be agreed 

In such an investigation the evidence may be given either orallv or by affidavit. 

The term “ to show cause does not mean merely to allege causes, nor even to make out 
that there is room for argument, but both to allege cause and to prove it to the satisfaction of 
the Court. 

The judgment-debtors in this case applied within the time allowed by law to 
the Additional Subordinate Judge of Gya [ 167 ], under s. 258 of the Code of 
Civil Procedure, for the issue of a notice upon the decree- holder, calling upon 
him to show cause why a payment of Bs 1,000 made by them in favour of the 
decree-holder out of Court in part satisfaction of a decree obtained against 
him by the decree-holder should not be recorded as certified. 

The decree-holder appeared in accordance with the notice, and denied 
having received any sums of money from his judgment-debtors in part satis- 
faction of this decree. 

The Additional Subordinate Judge, after hearing the denial of the decree- 
holder, declined to receive evidence of the payment, or to enquire otherwise 
into the matter, as he was of opinion that the Code of Civil Procedure made 
no provision for any such enquiry , and he thereupon dismissed the application. 

The judgment-debtors appealed to the District Judge. The District Judge, 
agreeing with the lower Court, dismissed the appeal * 

The judgment-debtors appealed to the High Court. 

yiovAwVMahomed Yusuf and Moulvi Serajul Islam for the Appellants. 

Mr. C. Gregory for the Bespondent. 

Judgment of the Court (Mitter and Norris, JJ.) was as follows : — 

In this case the judgment-debtors, appellants, informed the lower Court 
that they had paid out of Qonrt to the decree-holder, respondent, Bs. 1,000 
in part satisfaction of the decree, and applied, under s. 258 of the Civil Proce- 
dure Code, for the issue of a notice upon the respon(|ent to show cause why 
the said payment should not be recorded as certified. The respondent appeared 
and denied the receipt of the money. The lower Courts, being of opinion that, 
under the section in qjiestion, the appellants were not entitled to go into evi- 
dence to establish their allegation, rejected their petition without taking any 
evidence upon the disputed question of fact. 

•Appeal from Appellate Order No. 218 of 1884, against the order of T Smith, Esq 
Officiating Judge of Gya, dated the 6th of July 1884, affirming the order of Baboo Dinesh 
Qhuudor Bai, Subordinate Judge of that district, dated the 14th of June 1884. 
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We are of opinion that the lower Courts are in error in not allowing the 
parties opportunity to establish their respective [168] allegations. The section 
says that, if the deoree-holder fails to show cause why the payment should not 
be recorded as certified, the Court shall make the rule absolute. It appears to 
us that in determining whether the cause shown is sufficient or not, it is 
incumbent upon the Court to investigate and decide any question of fact, upon 
which the parties may not be agreed, upon such materials as they may legally 
place before it. In investigating tliis matter, the Court may take oral evidence, 
or may, under Chapter XVI of the Civil Procedurl^ Code, allow the disputed 
fact to be proved by affidavit according as the one or the other course may 
appear to it convenient. 

The language of s. 526 is similar to that of s 258, and in Dandekar v. Dan- 
dekar (I. L. R., 6 Bom., 663j it was held that the term “ to show cause " in 
s. 526, “ does not mean merely to allege causes, nor even to make out that 
there is room for argument, but both to allege cause and to prove it to the 
satisfaction of the Court.” Following this decision, we think that the same 
construction should be put upon the term to show cause ” in s. 258. 

We reverse the decisions of the lower Courts and remand the case to the 
Court of First Instance to decide upon evidence whethei the cause shown is 
sufficient and satisfactory. The costs will abide the result. 

Case remanded. 


NOTES. 

[ThiR was approved in (1R93) 21 Gal , 21B (232) F B which related to awards ] 


[169] APPELLATE CIVIL 
The 23rd January, 1886. 


Present 

Mr. Justice Tottenham and Mr. Justice Ghose. 

Sri Bullov Bhattachar]! Judgment-debtor 

versus 

Baburam Chattopadhya and another Decree- holders.*' 

Execution of Decree — Second appeal from ordei passed in execution of decree 
upon a bond specially legistered under s. 63 of Act XX of 1866 — 
Mofussil Small Cause Courts, Suit cognizable by — Act XX 
of 1886, ss. 63 and 65— Code oj Civil Procedure, 

Act XIV of 1882, ss. 244 and 686. 

A suit upon a bond specially registered under the provisionR of s 53 of Act XX of 1866 
for an amount less than Rs. 600 is cognizable by a Mofussil Court of Small Causes, and 
under s. 686 of the Code of 0||Vil Procedure no second appeal lies to the High Court against 
an order passed on an application for execution of a defiree made in such a suit. 

Quare, whether an appeal lies at all against such an order passed in proceedings taken 
in execution of such a decree • 

The decree, of which the right to execution formed the subject of this 
appeal, was dated the 13th July 1871, and was passed upon a bond, specially 

• Appeal from Appellate Order No, 241 of 1884, against the order of W. F Meres, Esq., 
Judge of Midnapur, dated the 11th of July 1884, modifying the order of Baboo Joy Gopal 
fihnha, Munsiff of Tamluk, dated the 17th of November 1883. 
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registered under the provisions of s. 53 of Act KX of 1866, the amount of the 
bond being less than Bs. 500. 

In the Munsiif’s Court the ]udgment>debtor objected to execution of the 
decree being granted on the ground that the right thereto was barred hV limi- 
tation , that the interest claimed by the decree-holder was excessive ; and that 
he was not in possession of any property belonging to his deceased father 
against whom the decree had been passed. 

The MunsilT held that the decree was not barred by limitation, that the 
decree-holder was not eutiflied to interest at a higher rate than 12 per cent, 
per annum, and that the allegation by the judgment-debtor as to the non- 
possession of any property belonging to his father’s estate was unfounded. 
The Court accordingly granted execution allowing interest at the modified rate. 

Both parties appealed to the Judge against this decision, the judgment- 
creditor contending that the lower Court erred in awarding interest at a rate 
lower than that claimed. 

[170] The plea of limitation was abandoned by the pleader for the 
judgment-debtor, who contended that the Court was wrong in granting execu- 
tion against his client at all, and there was no proof that he had inherited any 
property from his father. 

The lower Appellate Court, however, upheld the decision of the Court 
below as to the right to execution, and further held that the judgment-creditor 
was entitled to interest at a rate higher than that allowed by the Munsiff and 
modified the order accordingly. 

Tiie judgment-debtor now specially appealed to the High Court, and the 
only point raised in the appeal was the preliminary question raised on behalf 
of the respondent that no second appeal lay at all, and the contention raised 
on behalf of the appellant that, if that were so, no appeal lay at all from such 
an order. 

Baboo Uma Kali Mukerjee for the Appellant. 

Baboo Doorga Mohun Dass for the Bespondent. 

The nature of the arguments upon the preliminary objection appears 
sufficiently in the Judgment of the High Court (Tottenham and Ghose, JJ.) 
which was delivered by 

Tottenham, J. — The respondent’s pleader has taken a preliminary 
objection to the hearing of this appeal. He has contended that no second 
appeal lies to this Court in this case , and also that no appeal lay in the case 
at all from the decision of the first Court. ^ 

The subject of the appeal is as to the amount of interest to be recovered 
under a certain decree. The decree is dated the 13th July 1871. It was 
passed upon*a bond specially registered under Act XX of 1866, and was made 
under the provisions of s. 53 of that Act. The amount of the bond was less 
than Bs. 500. The respondent’s pleader has urged that, so far as this second 
appeal is concerned, the original suit having been one in the nature of a case 
cognizable by a Court of Small Causes, and the amount involved in it having 
been less than Bs. 500, a second appeal to this Court is barred by s. 686 of 
the Code of Civil Procedure. He has further contended that, by the terms of 
s. 56 of Act*XX of 1866, no appeal at all lay from the order of the first Court. 
For the appellant it has [171J been urged that the case was not one cognizable 
by a Court of Small Causes ; that nothing in Act XX of 1866 bars an appeal 
against an order passed in the execution of a decree made under s. 53 ; and 
that the order in question passed by the lower Appellate Court, being one of a 
nature contemplated by s. 244 of the Code, a second appeal would lie. 

The decisions in this Court have been to the effect that no appeal jli^ 
against any order passed even in the execution department connected with a 
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decree made under s. 53 of Act XX of 1866 ; but a different view of that 
question has been taken in Bombay and Allahabad. The High Courts in those 
places have held that, although the decree itself under s. 53 is final, there is 
no bar to an appeal upon any question raised in the execution department. 
Upon that point we propose to give no decision in the present instance ; for 
we think that this appeal can be disposed of upon’ the other ground taken by 
the respondent’s vakil, namely that no second appeal lies to this Court. 

For the appellant it has been contended that this case cannot be treated 
as one of a nature cognizable by a Court of Small Causes, because the decree 
was made under the special provisions of s. 53 of Act XX of 1866. A ruling 
of this Court in the case of Ntlcomul Banerjee v. Mudoosoodun Chowdhry (14 
W. R., 478 ; 6 B. L. R., 177), was brought to our notice. The head-note is that 
the Small Cause Court of Calcutta had no jurisdiction to make a decree under 
s. 53 of the Registration Act ; and that is the only authority which the 
appellant's vakil was able to show in support of his contention, that the 
present suit is not of a nature cognizable b> a Court of Small Causes. It 
appears to us, however, that this ruling does not govern Small Cause Courts in 
the mofussil. The particular reasons given by the High Court for that decision 
do not apply to Mofussil Courts. We see nothing which would take away 
from Motussil Small Cause Courts the jurisdiction to deal with a claim 
passed upon a bond specially registered under Act XX of 1866. We think 
that the suit was clearly one of a nature cognizable by a Small Cause Court 
in the mofussil. It has been ruled also in this Court that s. 586, which bars 
a second appeal in cases of that nature in which the original suit relates to a 
[172] sum less than Rs. 500, applies equally to proceedings in execution as to 
a decree itself. The ruling is to be found in the case of Debee Pershad Singh 
v, Syxifd Delawar Ah (12 W. R., 86), and the contention before us of the appel- 
lant’s pleader himself, if correct, shows that b. 586 is equally applicable to 
proceedings in execution and to decrees ; for, according to him — and he is 
probably right — the order passed by the lower Court comes within the purview 
of s. 244, and is therefore a decree. Section 586 relates to appeals from 
appellate decrees, not to appeals from orders. 

The vakil for the appellant further urged that the amount now in dispute 
is more than Rs. 500, and that, therefore a second appeal will lie. But the 
terms of s. 586 do not refer to the amount in dispute at the time the appeal 
is preferred, but to the amount or value of the subject-matter of the original 
suit. In this the original suit related to a sum less than Rs. 500. It seems to 
us, therefore, clear that no second appeal lies. 

The pleader for the appellant asked us that, should we hold that no 
second appeal lies, to decide further that no first appeal lay , and that upon 
that ground the order he complains of should be set aside. But this is not 
a point which is properly before us at the present time. Should it come 
before the Court in proper form it will have to be considered. 

The appeal is dismissed. We make no order as* to the costs of this appeal. 

. Appeal dismissed. 

notbI. . . 

[ BBOOND APPEALS— SMALL CAUSE SUITS— 

Second appeals are barred as well in execution proceeding as in original decrees :— 12 Mad., 
116 (117) ; 26 Cal., 872 ; 27 Oal., 484 ; 11 C. W. N, 861 . 12 All. *79 ; 18 All., 481 ; 30 Bom. 
118 ; 12 C. P. L. B. 12. 

The test is the original subject matter of the suit — not the amount claimed in execution 
nor the amount disputed at the time of appeal . — 15 C. W. N. 454 ; 7 I. G. 778 ; IS C. L. J. 
49 ; 82 Bom. 856 ; 30 Mad., 212 ; 17 M. L. 3 . 376.] 
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AMBICA DASIA V. 


til Gal. 172 3 

APPELLATE CIVIL. 

The 3rd February, 1866. 

Present : 

Mr. Justice O’Kinealy and Mr. Justice Trevelyan. 

Ambica Dasia Plaintiff 

versus 

Nadvar Chand Pal (and on his death his sons, Akhai Coomar Pal 
and others) Defendants " 

Appeal — Aivard — Order settinq aside decree upon award— Civil Procedure 
Code (Act XIV of 1882, s. 621), 

All matters in dispute in a suit were referred to arbitration. An award was duly made 
and filed, and a decree passed in accordance with the terms thereof Subsequently, on the 
application of the plaintiff in the suit, the Court passed an order selting aside the decree and 
the award, and ordering the case 11781 to be set down for hearing upon the ground 
that the proceedings in connection wit the arbitration had been taken, and the award had 
been filed, without notice to the plaintiff, and that, although the award was alleged to 
have been made with the consent of the parties, the plaintiff had not consented to it 

Held, that no appeal lay from such order 

Howard y. WiUon (I. L. R., 4 Cal, 231) dissented from; Mothooranath Tewatee v. 
Brtndabun Tewaree (14 W. R., 327) followed 
The facts of this case were as follows : — 

Ambica Dasia, the plaintiff, who was a Hindu widow, sought to recover 
possession of her husband’s share in certain property from the defendants, who 
were her husband's agnate relatives. One of the questions raised in the suit 
was as to whether her husband predeceased his father. When the suit was 
pending it was referred to arbitration, and in due course an award was made, 
alleged to be with the consent of the parties, allowing the plaintiff 5i biggahs 
of land, and a sum of Hs. 100 in satisfaction of all her claim. This award was 
filed in Court, and no objection being made by either party within the time 
limited, a decree was passed in accordance with its terms. Subsequently the 
plaintiff came before the Court, and applied to have the award set aside, alleg- 
ing that she had not consented to the award, and that it had been made behind 
her back without any notice to her, that the arbitrators were about to deal 
with the matter. She further stated that she had had no notice that the award 
was filed, or that a decree had been passed upon it. It was found by the 
Munsif that the arbitrators had acted on the consent of the plaintiff ’s son-in- 
law% who looked after the case on her behalf, and who was at the time residing 
with her, but lie held that the plaij?tiff was not bound by his act, and conse- 
quently he* set aside the decree and the award, and restored the case to the 
file, and ordered it to be set down for hearing. 

Previous to the date so fixed for bearing the defendants appealed, and the 
lower Appellate Court set aside the order of the Court below, finding, as a fact, 

* Appeal from Appellate Order No. 138 of 1883, against the order of Babu Brojendra 
Coomar Seal, Rai Bahadur, Judge of Bankura, dated 23rd of January 1883, reversing the 
order of Babu Jogendra Nath Bose, Rai Bahadur, Munsif of Gungajolghati, dated the 4<h of 
Deeem)»er 1882. 
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that the plaintiff was well aware of the award and all the proceedings in 
OQDliei^iD]} therewith, and that the case was decided in the presence of her 
pleadlM ; not E1743 having objected to the award within the time allowed, the 
0()urt held that she had no right to have the decree set aside, and consequently 
deoraed the appeal with costs. 

^^^fflhe plaintiff now specially appealed to the High Court upon the ground 
that no appeal lay from the Munsif's order, and that the decision of the 
lower Appellate Court upon the finding of facts come to by it was erroneous. 

Baboo Harendronatk Mukherji for the Appellant. 

Baboo Dwarka Nath Chakrabatt for the Respondents. 

The Judgment of the Court (O’Kinealy and Trevelyan, JJ.y was as 
follows : — 

In this suit one Ambica Dasia, a Hindu widow, sued to recover possession 
of her httsband’s property out of the hands of the defendants During the 
progress of the case the dispute was submitted to arbitration, and an award was 
delivered, which was set aside by the Munsif under s. 521 of the Civil Proce- 
dure Code on the objection of the plaintiff. The case was then set down for 
trial, but before judgment was delivered, or any decision was had on the merits 
of the case, the defendants appealed to the District Judge, who came to the 
conclusion that the Munsif was not justified in setting aside the award of 
the arbitrators. He, therefore, decreed the appeal, and gave judgment in terms 
of the award. Against this decision the present appeal has been filed. 

The question we have to decide in this case is, whether an appeal from the 
order ol the Munsif lay to the District Judge. In the case of Mothooranath 
Tewaree v. Bnndabun Tewaree (14 W. R , 327), it was decided that an order 
setting aside an award was merely an interlocutory order, which %vas not sub- 
ject to appeal, but only liable to revision by an Appellate Court when the final 
decree was appealed from. In a later case, namely, the case of Hotvard v 
Wilson (I L. R., 4 Cal., 231) a different conclusion was arrived at. 

There it was held on appeal from a aimilai order passed on the Original 
side of this Court that the order was a judgment under the Charter from 
which an appeal lay direct. But it does not appear that in this case the pre- 
vious decision of Sir Richard Couch was either cited or taken into considera- 
tion, Moreover, this decision has not been followed, for in the case of 
Srcc Bam Chowdhry v. Denobundhoo Chowdhry (I. L. R , 7 Cal , 490) another 
Division Bench of this Court held that no appeal lay from an order under 
s. 621. We are of opinion that we should follw the decision of Sir RICHARD 
Couch in Mothooranath Tewaiee v. Bnndabun Teivarne (14W..R., 327) and 
holding that the lower Appellate Court had no jurisdiction to receive this 
afipeal, we set aside the judgment of that Court. 

To this our decision is limited. We do not decide any riuestion whatsoever 
regarding the validity of the award, and whether it is binding upon tlie parties 
or not. These questions, if they are ever raised, must be raised in appeal from 
the final decision of the Munsif. 

• Appeal allowed. 


NOTES. 

[Similar rulings were given in the following cases. — Mad., 202 , 31 Mad., 346 . IB 
M. L. J. 228 ; (1912) 16 I. C. 62. See also C. P. C. 1908, sec. 105 (1) , 28 All. 408.] 
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FULL BENCH. 

The 9th January, 

Present . ‘-«i , 

Sib Richard Garth, Kt., Chief Justice, Mr. .Justice Mitteh, ' 

Mb. Justice Prinsbp, Mr. Justice Tottenham and Mb. Justice Pigot. 


Chultan Mahton Defendant 

versus 

Tilukdari Singh and others Plaintiffs. 


“ Abwabs," Illegality of — Cesses — Beg. VIII of 1798, s. 64 — Be<i. IV of 
1794— Beg. Vof 1812, s. 3—Beng. Act VIII of 1869, s. 11— 

Act X of 1859, s 10— Contract Act— Act IX of 187‘4, s. 28. 

Where it is nob actually proved that abwabs have been paid or have been payable before the 
time of the permanent Rettlcmcnt, a landlord is not legall> entitled to recover them as against 
his ryots, even assuming that b> the custom of the estate the ryots, and their ancestorb before 
them, have for a groat number of years paid such abwahs, 

Semble, that a claim for the recovery of abwabs existing before the time of the permanent 
settlement would not bo enforceable. 

This was a reference to a Full Bench arising out of a case in which the 
plaintiffs, who were the tiocadars of a certain mouzah, sought to recover from 
a ryot Es, 1,105-1-3, as arrears of nagdt and bhptoli rent for the years 1286 
to 1288, together with certain [176] customary abwabs ” which the plaintiff's 
alleged had been prevalent in the village from titae immemorial. On the nagdt 
' tenure measuring 14 bighas 7 cottahs, the following cesses were claimed : — 

Bb. Ab P. 

... 76 9 0 

... . . 0 7 9 At J anna per bigha 

... 0 10 

2 6 0 At i anna per rupee. 

... ... 3 11 0 At 3 pico per rupee. 

... 3 13 6 Do 

... 1 11 0 

... 12 10 9 

Total Bs. ... 108 G 0 

On the bhotvli tenure, the following dues were claimed vtz, : — 

The mg or landlord’s due of 1 seer 4 chittaks per maund. ^ 

The puTisera or harvest fee of 5 seers. 

The hodhioara, 2 chittaks per maund for payment of the wages of the 
village watchmen. • 

The pohwt 4 chittaks per maund for payment of the wages of the priest. 
The noclia, 8 chittaks per maund for payment of the wages of the village 
establishments the putwan 2 chittaks, the gomashta 2 chittaks, the amin 
2 chittaks, the pales 1 chittak, the nawinsinda 1 chittak. 

The mangan, 30 sfiers per plough. 

The siddha, 10 seers per plough (putwari’s due). 

* Full Bench Beferenoc on Special Appeal No 1070 of 1883, against the decree of the 
District Judge of Zillah Gya, dated Slst March 1883, modifying the decree of the Kxtra Sub- 
ordinate Judge of that Dibtrict, dated the Slst May 1882. 


... 

Dastur 
Hujatana 
Sonari 
Batta Mai 
Batta Company 
Dak Geas 
Boad Cess 
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The df fel>dia«ifc denied that any arrears of rent were due; but whilst 
he was liable to pay 1 anna per ryot for Hujatana, and 3 pice 
' Jisfe for Batta Company ^ contended that the other items were illegal 

Oeirilpi^ wiiSi were not recoverable. The Subordina|ie Judge found that the 
deto^f nit was liable fpr road -cess and for the items admitted by him, but as 
the remaining items other than the assnl rent, he held that they were 
as being contrary to s. 54 of Eegulation VIII of 1793. The District 
Jud^ found that the evidence given satisfactorily established a custom showing 
that the cesses claimed on the nagdt tenure had been prevalent in' the village 
for very many years, and that they had been paid by other ryots for a long 
[1773 period ; and as regarded the dues claimed on the hhowlt lands, that the 
evidence established (l) that these dues had been collected and paid from 
time immemorial ; and (2) that having regard to the bhowli system that they 
were not excessive ; he therefore held, on the authority of Budhna Orawan 
Mahtoon v. Jemadar Babu Jogeshur Dayal Sing (24 W. E., 4), that such 
nesses were not illegal, and gave the plaintiffs a decree. 

On the defendant coming up before the Higli Court on special appeal the 
Court (Garth, C.J., and Beverley, J.) having doubts as to whether the 
claim for abwabs could be enforced under the present Eent Law, and having 
regard to the conflicting authorities on the point, referred the following ques- 
tion to a Full Bench : — 

» Whether, assuming that the abtvabs in question have, by the custom of 
the estate of which the lands form part, been paid by the defendant and his 
ancestors, for a good many years, they are legally recoverable by the plaintiffs, 
although they are not actually proved to have been paid or payable before the 
time of the permanent settlement ? 

Baboo Chunder Madhiib Ghose and Baboo Saligram Singh for the Appellants* 

Baboo Chunder Madhitb Ghose , — Regulation VIII of 1793, s. 54, lays down 
that abtvabs should be consolidated with the assul, and this claim is in contra- 
vention of that section. Regulation V of 1812, s. 3, although altering por- 
tions of Regulation VIII of 1793, declares that nothing therein contained 
shall legalize an imposition of arbitary cesses. Section 10 of Act X of 1859 and 
8. 11 of Beng. Act VIII of 1869 provides that damages shall be payable 
by any person exacting from tenants excess rents under the name of abwabs^ 

The cases w’hich show that such arbitrary cesses are prohibited are — 
Kicmola Kant Ghose v, Kanoo Mahomed Mundal (11 W. R , 395), Nobin 
Chmider Boy Chowdhry v. Gooroo Gobind Surmah Mojoorndar (14 W. R., 
447), Dhalee Puramamck v. Anund Chundet Tolaputtar (5 W. R., 86), [1783 
Sqnnum Sookul v. Shaikh Elahee Buksh (7 W. R,, 453), Orjoon Sahoo v. 
Anund Singh (10 W. R., 257), Burmah Chowdhry v. Sreenund Singh (12 
W, R., 29), Mengur Munder v. Baboo Hurec Mohun Thakoor (23 W. R., 
447), Nobin Chunder Boy Choivdhry v. Gootoo Gobin^ Mojoorndar (25 W. R., 8). 
The case of Jeeatoollah Paramanick v. Jugodindro Narain Boy (22 W. R., 12) 
is distinguishable, as there the tenant consented to pay the cesses. 

The case of Lachman Bai v. Akbar Kftan (I. L. R., 1 AIL, *440) shows, 
where a custom regarding the payment of cesses is alleged, how such custom 
should be proved, and lays down that it muit be definite to be good. 

Mr. Evans, Baboo Anoda Prosad Banerji, and Moulvi Mahomed Yusuf for 
the Respondent. 

Mr, Evans contended that the liability relating to the payment of the 
abwcU?8 flowed from the incidents of the contract under which the lands were 
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let to the defendant and his ancestors, such incidents, though dot expressly 
mentioned in the contract, being still deducible from the usage or custom ^stab* 
lished on the evidence. The Courts below have found that these payments 
have been paid from time immemorial ; there is not, nor has there been, apy 
legal enactment which renders abwabs which were collected at^the time of the 
permanent settlement, illegal. Beg. Y of 1812, s. 3, lays down that Bwh 
cesses may be enforced in certain cases by the Courts, and the evidence 
custom sufficiently shows that there was a contract, express or implied, between 
the parties for the payment of these dues ; and s. 9 of Beg. IX of 1825 saves 
certain cesses, levied according to ancient custom, from being affected by certain 
Regulations which abolished such cesses. A claim for the recovery of abwabs 
existing before the permanent settlement would be enforceable notwithstanding 
the provisions of Reg. V of 1812, Reg. VIII of 1793, Reg. IV of 1794, Act 
X of 1859 and Beng. Act VIII of 1869, because s. 54 of Reg. VIII of 1793 con- 
tains merely a direction for the consolidation of abwabs with the assul rent, 
but no penalty [1793 under the Regulation was attsched to an omission on 
the part of the landholders who might act in contravention of that direction. 

Section 61 of Reg. VIII of 1793 provides that persons suing on engage- 
ments in which the assul and abwabs shall not appear to have been consoli- 
dated shall be non-suited , but this is not a penalty which would render the 
engagement illegal, but merely a bar to success , and besides it refers to 
written engagements which were by that Regulation rendered obligatory. 
But all the formalities as regards such engagements were abolished by s. 3 of 
Reg. V of 1812, and it has been settled and undoubted law for sixty years that 
no written engagements or special forms are necessary. The bar of section 61 
having been long removed, there is nothing illegal in a contract to pay items, 
which are lawful under s. 3 of Reg* V of 1812, or which were lawful at the 
time of the permanent settlement, and have ever since been paid as a customary 
term embodied in the unwritten contract under which the ryot holds. 

The items in dispute are described in the plaint, it is true, as old usual 
abwabs,*' yet I submit they are not abwabs, but part of the rent, inasmuch as 
they are definite and certain items, and anything which is not uncertain or 
indefinite is not an abwab within the meaning of the Regulations. 

Harrington* s Analysis, Vol. II, p. 19, shows that the committee of circuit 
in 1772 proposed that such cesses as were oppressive or of late estabhbhinent 
should not be allowed, but that such as were of long standing and had been 
cheerfully submitted to by the ryots should not be considered illegal. As 
regards the putivan dues, Reg. XII of 1817 shows that they may be paid in 
money, gram; or land, or in any legal manner whatsoever. The note on abwabs 
in Field's Beg illations, p. 61, was also cited. 

Baboo Mohesh Chunder Ghowdhry on the same side, contended that, 
although there was no written agreement to pay these cesses, yet a contract to 
do so must be inferred, and cited — Mahomed Fayez Ghowdhry v. Jamoo Gazee 
(I, L. R., 8 Cal., 730), Jeeatoollah Paramanick v. Jugodindio iSlarain Boy 
(22 W. R., 12). Payments which [iSOj were not so much in the nature of 
cesses as of rent in kind, and *which were fixed and uniform, and had been 
paid by the ryot from the beginning, according to custom, were held not to be 
illegal cesses — Budhna» Orawan Mahtoon v. Jemadar Babu Jogeshur Doyal 
Stngh (24 W. R., 4). 

Baboo Madhub Chunder Gkose in reply cited s 4 of Reg. IV of 1794. 

The Opinions of the Full Bench were as follows : — 

Gnfihf 0. J. — I think that the sums in question are not recoverable. 
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They are called abwabs by the plaintiff himself, and they are abwubs, as 
it seems to me, to all intents and purposes , and I consider that the Regulation 
of 1793, as well as the Rent Law of 1859, intended to put an end to the abtvab 
system, and to render them illegal. 

It has been argued that to abolish this system is contrary to the wishes 
of both landlords and ryots, and I believe that to be true. 

Landlords often find it a convenient means of enhancing their rents in an 
irregular way ; and the ryots, as a rule, would far rather submit to pay 
abwabs than have their assul rent increased. \ 

But the system appears to me to be clearly illegal, and I consider that 
the Civil Courts should do their best to put an end to it. 

The plaintiffs’ suit will therefore he dismissed as regards the disputed 
items, with costs in the lower Appellate Court and in this Court, as well as 
with the costs of this reference. 

Mitter, J. (Tottenham and Pigot, JJ., concumiig)—! am of opinion 
that the question referred to us should be answered in the negative. 

The plaintiffs claim the disputed items as “ old usual abwabs In the 
zamindari accounts they are also entered as abioabs The defendant denied 
that he ever paid them. The District Judge, on appeal, awarded a decree in 
favour of the plaintiffs in respect of these items, on the ground that they had 
been realized by the plaintiffs and their predecessor in title from the defen - 
[l81]dant and other ryots in the estate for many years. In fact, the District 
Judge finds that, according to the custom of the estate of which the defendant’s 
lands form part, these items have been paid by the defendant and his ancestor 
for many years. 

On these findings of fact it has been contended before us on behalf of the 
plaintiffs that the liability relating to the payment of these abwabs flows from * 
the incidents of the contract under which the lands were let to the defendant 
and his ancestors, such incidents, though not expressly mentioned in the con- 
tract, being still deducible from the usage or custom established on the 
evidence. 

I am of opinion that this contention, so far as it goes, is sound ; but the 
question is whether, having regard to the laws in force relating to abwabs^ such 
a contract is enforceable. The solution of this question depends upon another 
question, namely, whether the imposition of such abwabs as these is prohibited 
and made unlawful by any law in force in this country ? If the affirmative 
be the correct answer of this latter question, it does not admit^of any doubt 
that the plaintiffs are not entitled to enforce the contract and to recover the 
disputed items , “ because every contract made for or about any matter or 
thing which is prohibited and made unlawful by Statute is a void contract” 
(Section 23, Indian Contract Act). 

Section 54, Regulation VIII of 1793, says : • The imposition upon the 
ryots under the denomination abwabs mathootf and other appellations, from 
their number and uncertainty having become intricate to adjust and a source 
of oppression to the ryots, all proprietors of land and dependant taluqdars shall 
revise the same in concert with the ryots and consolidate the whole with the 
assul into one specific sum.” Then the section in question fixes the end of 
the Fasli year 1198 in the Behar districts as the time within which the conso- 
lidation was to be effected. The next section provides : “ No actual proprietor 
of land, or dependent taluqdar, or farmer of land, of whatever description, shall 
impose anv new abwab or rnathooi upon the ryots under any pretence whatso- 
ever.'’ ^ This section further provides a penalty for the infraction of the 
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aforesaid provision. Section 61 of the same Begulation has laid down that, 
'* in the event ot any claims [182] being preferred by proprietors of estates or 
dependent taluqdars, farmers or ryots on engagements wherein the consolida- 
tion of assul, ahwab, etc., shall appear not to have been made, they are to be 
nonsuited with costs.” Section 3 of Begulation V of 1812 provides as fdilows : 
“ Such part of Begulation VIII of 1793 and of Begulation IV of 1794 as 
req^fere that the proprietors of land shall prepare forms of pottahs, and that 
such forms shall be revised by the Collectors, and which declare that engage- 
ments for rent contracted in any other mode than that prescribed by the 
regulations in question shall be deemed to be invalid, are likewise hereby 
rescinded, and the proprietors of land shall henceforward be considered compe- 
tent to grant leases to their dependent taluqdars, under-farmers, and ryots, 
and to receive correspondent engagements for the payment of rent from each of 
these classes or any other classes of tenants according to such form as the 
contracting parties may deem most convenient and most conducive to their 
respective interests, provided, however, that nothing herein contained shall be 
construed to sanction or legs^lize the imposition of arbitrary or indefinite cesses 
whether under the denomination of abtoabs, mathoot, or any other denomina- 
tion. All stipulations or reservations of that nature shall be adjudged by the 
Courts of Judicature to be null and void ; but the Court shall notwithstanding 
maintain and give effect to the definite clauses of the engagements between the 
parties, or, in other words, enforce payment of such sum as may have been 
specifically agreed upon between them.” Section 10 of Act X of 185^, and 
s. 11 of Beng. Act VIII of 1869, declared the exaction of any sum in excess of 
the rent specified in the pottah of an under-tenant or a ryot, or payable under 
the provisions of the aforesaid Act as abwabs, etc., to be illegal. 

Under the provisions of the BeSulations and Acts cited above, it seems to 
me that a contract for the payment of abwabs is unlawful and is not enforceable 
by law. It has been contended before us that a claim for the recovery of the 
aimabs existing before the permanent settlement is enforceable notwithstanding 
these provisions, because s. 54 of Begulation VIII of 1793 contained only a 
direction for the consolidation of the abwabs with [183] the asstil jumma, 
but no penalty was attached to an omission on the part of the land- 
holders to act according to that direction. But it seems to me that this 
contention is not correct, because s. 61 of the said Begulation, in my opinion, 
provided the penalty in question, that penalty being the non-suiting of the 
claim for the recovery of the abwabs. Even supposing that this contention is 
valid, still the plaintiffs cannot succeed in this case. There being this plain 
direction in ‘the Begulation, if it was not complied with, it is for the landlord 
to prove that these abwabs existed at the time of the permanent settlement. 
The plaintiffs in this case have not established this fact. 

It has been next contended that, although the disputed items in the plaintiffs’ 
claim are described in the plaint as ‘old usual abwabs," and in the zamindari 
accounts also they are designated as abwabs separate and distinct from the 
specified rept, yet they are not abwabs but part of the rent. This contention 
is mainly based upon the groutid that anything which is certain and definite 
'does not come under the class of abwabs, the imposition of which is prohibited 
by the Begulations. Although the Begulations did not clearly define what an 
abwah is, still I think that it cannot be maintained that anything which is 
didfinite and certain is not an abwab under the Begulations, although the parties 
to the contract may call it so It seems to me that the Begulations, without 
defining aecurateliy what an abwab is, left this question for the determination 
h/ tb# ^nrt in each case upon the evidence. I cannot find anywhere in the 
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Begulation fche precise definition of the word ahwab which would justify me 
to treat the disputed items of claim as part of the specified rent, although the 
plaintiffs claim them in the plaint and entered them in the zamindari accounts 
as " abwabs*' 

It has been further said that as there is a contract between the parties for 
the payment of these dues under the latter portion of s. 3, Regulation;||^ of 
1812, the plaintiffs are entitled to recover them. But the language of that 
section does not, in my opinion, support this contention ; on the other hand, it 
provides ** that nothing therein contained shall be construed to sanction or 
legalize the imposition of arbitrary or indefinite cesses whether under the 
denomination of abwabs, mathoot, or any other denomination ” [184] The 

last four lines of the section in question provide that the engagement for the 
payment of any sum as may have been specifically agreed upon between the 
parties shall be enforced. This provision, it seems to me, refers only to the 
amount which is by the contract fixed as the rent payable to the landlord. 
The section in question provides mainly that the proprietors of land shall 
thenceforth be competent to grant leases to ryots, etc., and to receive corres- 
ponding engagements for ih6 payment of rent from them Having regard to the 
words of the section in question italicized, I think the words “ sum specified ” 
refer to the amount of the rent specified. 

I do not think it necessary to notice in detail the decided cases on this 
point. There is a clear conflict in these decisions, some of them supporting 
the view which I take. Those in which a contrary view has been taken have 
been decided either upon the ground that the alnoabs claimed m them, not 
being indefinite and uncertain, did not come within the class of ahv)abs 
prohibited by the Regulations, or, upon thg ground that there were clear con- 
tracts between the parties for the pavment. The last-mentioned ground is 
evidentlv based upon the construction of s 3, Regulation V of 1812, for which 
the learned counsel for the plaintiffs contended 

For the reasons given above I am unable to adopt this construction. The 
view which I take of the section in question is supported by the decision of 
Sudder Dewanny Adawlut, in Hadhd Mohun Senna Choirdhry v Gunqa 
pershad Chuckerhuttee [7 Sel Rep. 142 (o e ), 166 (n. e.)] As legards the 
other ground, viz.^ that anything which is not uncertain or indefinite is not an 
abwah within the meaning of the Regulations, I have already dealt with it 

I am of opinion that the plaintiffs’ suit, so far as the disputed abivahs are 
concerned, should be dismissed 

Prinsep, J. — I agree in the judgment delivered by MiTTER, J. The 
moneys claimed beyond the assul jumma, or actual rent, are clearly alnoabs^ and 
if exacted by the landlord would, under s 11 of Beng. Act VIII of 1869, entitle 
the tenant to recover as damages double the sum so exacted 

In determining the matter referred to us by the Division Bench it has 
been necessary to trace the course of legislation [185] from the perma- 
nent settlement, and for this purpose to make use of the ^ edition of 
the Regulations and Acts of the Legislature recently published by and under 
the authority of the Legislative Department. This publication reproduces the 
Reg:ilations and Acts as they now stand on the Statute •Book with full effect 
given to all the amendments and repeals. Attention is nowhere drawn to any 
alteration in any particular Regulation or Act as it was originally passed. We 
have been consequently much embarrassed, and might have been misled, in 
determining the meaning and object of the law, and our time, during the course 
of the argument, has been wasted in understanding a section of Regulation Y 
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of 1813- which, as it is represented in the recent publication by the licgislative 
Department, contains only a fragment of the section as it was originally enacted. 
In order to understand s. 2, Begulation V of 1812, it is absolutely necessary 
that the entire ^ction should be read, and from this it will appear that its 
object was to withdraw the restriction previously placed on the power of 
jsaodndars to grant leases for a period exceeding ten years. The first portion 
of mat section has been repealed, and, if I may venture to express an opinion, 
inconsiderately repealed. The mutilated section which is now alone law has 
been republished by the Legislative Department, and if read by itself would 
reasonably imply that in 1812 the Legislature, for some reason not stated, 
declared that proprietors of land were competent to grant leases for any period 
which may seem moat convenient to themselves and their tenants, and most 
conducive to the improvement of their estates. 

Other similar instances may doubtless be adduced in which great incon- 
venience, and probably mischief, will result from the danger of implicitly relying 
on a mutilated publication of the law emanating from so high an authority as 
the Legislative Department. I, therefore, desire to draw attention to this 
matter, that those whose duty it is to interpret the law may be warned, and I 
hope also that the Legislative Department may, on a suitable opportunity, 
remedy this inconvenience *in such manner as may seem most conducive to 
the public interests involved. 

Appeal alloioed. 


NOTES. 

[ ABWABS— 

These were not hold to be abwabs — Tehwar%, salami, (1888) lb Cal , 828 ; certain coUeo> 
tion charges (1904) 31 Cal., 834 8 C. W N , 529 (531) ; certain weighmont fees (1889) 9 
A W. N , 89 , but sarak, neg, and khurucks were held to be abwabs (1890) 17 Cal , 726 F.B. ; 
similarly, batta usual, dustu) , kazzatana, sonaii, chanda, salami and percentages : — (1907) 7 
C. L. J. 251 , batta company depends on its creation before or after 1836 — 7 C L J 251 7 
C. L. J. 202.] 


[ 186 ] PRIVY COUNCIL. 

The 2Sth Jttne and 1st, 2nd and 3rd Julij, 1884. 

, Present • 

Lord Watson, Sir B. Peacock, Sir M. E, Smith, 
Sir R. P. Collier and Sir A. Hobhouse. 


Pertabinarain Singh Defendant 

versus 

Trilokinath Singh Plaintiff. 


[On appeal from the Court of the Judicial Commissioner of Oudh.] 

Representation of the estate of a Htndu Talukdar hy his widow in a suit fen' 
the succession~Aci I of 1869— judicata— XXIV of 1870, s. 25. 
Imam substantially the same as those raised in the present suit, relating to the suooession 
to a taluqdan estate, had been decided in a former suit, in which an order of Her Majesty in 
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IdouooU dedared who had tbs right to succeed. HM, that a claimant, whose interest was 
such would vest in him only upon the death of the widow of the last taluqdar, was bound 
by the order so made, on the ground that he was privy to the former suit, the whole estate, 
for the purpose of representing it, being vested in the widow, who was a party to that suit. 
KcUama Natchiar v. The Raja of Shtvagunga (9 Moore 1 A 604) referred to and followed. 

That order declared tl^t a will made by the last taluqdar, whereby a power to appmnt a 
successor in the taluqdari had been given to the widow, bad been revoked, and determimlll the 
right to succeed as upon an intestacy. The person whom the widow had appointed, by her 
will, now contending that he was not bound by the order, having been, when the former suit 
was instituted, a minor, without any duly appointed guardian, it was held, that whether he 
had, or had not, by acts after attaining full age (having been nominally a party), become 
estopped from setting up the above, he was, at all events, bound by the order, on the ground 
that the widow, holding an estate at least as large as that of a Hindu widow in her husband’s 
property, was the full representative of the estate in the former suit , the appointment made 
by her being such as would operate only on her death Held, also, that although a manager 
of the estate had been appointed under the provisions of Act XXIV of 1870 (the Oudh Taluq> 
dars’ Relief Act), but had not been made a party to the suit, this omission did not, under 
section 25, affect validity of the decree between the parties. 

Appeal from a decree (22nd July 1B82) of the Officiating Judicial Com- 
miBsioner of Oudh, reversing a decree (29th August 1881) of the District Judge 
of Faizabad. 

[187] The principal matter in this appeal was whether or not the respondent 
was bound by the order of Her Majesty in Council, in a former suit, making 
declarations on questions substantially the same as those involved in the present. 

The suit out of which this appeal arose related to the title to succeed to 
the estates of the late Maharaja Man Singh, who died on the 11th October 
1870, at Adjudhea without leaving a son. The suit was brought by the 
respondent Trilokmath Singh, the younger son of a brother of the Maharaja, 
against the appellant Pertabnarain Singh, the son of a daughter of the 
Maharaja. 

The suit followed after two judgments of the Judicial Committee, and orders 
of Her Majesty iti Council thereupon, bn questions witli which the present was 
connected. The first, dated 13th August 1877, was made upon the appeal of 
Pertabnarain Singh through his guardian Mussamat Bachu Sahiba against the 
respondent Maharani Subhao Kunwar, widow of the deceased Maharaja 
Tnlokinath Singh, represented by Lachmmath, his brother and guardian, and 
Daroga Samdhar Singh, another brother (I L. R., 3 Cal., 626 , L. R., 4 I, A., 
228). This order gave the succession to Pertabnarain, as upon an intestacy. 
The other (I. L. R., 4 Cal., 185 , L R., 5 1. A., 171) dismissed a petition 
presented by Tnlokinath Singh praying to have the decision of 1877 re-opened 
as against him. In their judgment advising this dismissal (I. L. R., 4 Cal., 185 ; 
L. R., 5 I. A., 171), their Lordships intimated that Trilokinath’s allegations to 
the efiect that he neitheir had been a party to the former suit (having been an 
infant during part of the time of its pendency), nor had been jiroporly represent- 
ed by anyone upon it, could be properly heard only upon a fresh suit bringing 
forward the facts. 

The present suit was instituted on the 3rd June 1879 to have declared 
Trilokinath’s right to the taluqdari in virtue of his having been appointed under 
a power of appointment given by a wiU executed by the late Maharaja, on the 
22nd April 1864, to his wife, the Maharani Subhao Kunwar, to nominate a 
successor — a power which she had exercised on the 16th August 1872 in favour 
of the plaintiff. A declaration was also prayed that Trilokinath Singh was not 
bound by the order of the 19th August 1877. 
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£188] The judgment of 19th July 1877 (I. L. R., 3 CaL, 626 ; L. R.. 4 I. A.. 
228), on whioh that order was based, sets forth the will of the late Maharaja, 
and the facts material to this report. That judgment in effect declared the 
revocation by parol of the Maharaja’s will of 2nd April 1864, such revocation 
having been effected by the giving oral instructions by the testator to the 
Officiating Commissioner of the Faizabad Division of Oiodh ; and in that judg- 
menf it was also decided that Pertabnarain Singh was entitled to succeed to the 
taluqdari, having been, by the Maharaja Man Singh’s treatment of him, brought 
within the meaning of the enactment of the 4th clause of s. 22 of Act 1 of 
1869. 

On the present suit coming on for hearing in the Court of First Instance, it 
was held that Trilokinath had not been made a party to the former suit, or 
represented in it ; and that he was not bound by the proceedings of 1877, in 
regard to the question of revocation of the will of 1864, as to which, however, 
the Judge found upon the evidence that the will had been revoked. 

The Judicial Commissioner of Oudh held, on appeal, that the suit was not 
barred by Trilokinath 's having been a party to the former suit, or represented 
in it. He reviewed the facts and expressed his opinion thus “ To hold, under 
these circumstances, that, by reason of Trilokinath ’s name having been retained 
in the titles of the cause , of Mr Wilson*s clerk having accepted service of 
notice of the appeal on behalf of the respondents , and of Trilokinath ’s having 
taken an active part in securing funds for, and in conducting the correspondence 
about, the defence of the appeal , Trilokinath was a party and was bound by 
the order of August 1877, would, it seems to me, be unjust.” The Judicial 
Commissioner also held that the Maharaja’s estate was not so completely 
represented by the widows in the former suit that Trilokinath was bound 
by the decision against her. He was, on the contrary, of opinion that the 
Maharani devested her estate, by the execution of the instrument appointing 
Trilokinath in 1872, the Maharajah’s estate having thereupon become, “ so far 
as it could then become, in horns of the nominated successor.” Trilokinath, in 
his opinion, took as successor of the [189] Maharaja, not of the widow, and 
his interest vested (although his enjoyment of the benefits of that interest 
was postponed) on the 16th August 1872, the date on which the widow 
appointed him. 

The Judicial Commissioner also held, reversing the decision of the Court 
of First Instance on this point, that, on the evidence (material parts of which 
he found not to have been on the former record), no revocation of the will of 
the Maharaja, dated 22nd April 1874, had taken place. He further held that, 
as a matter of law, this will, though made before the passing of the Oudh 
Estates Act, 1869, could not, after the coming into force of that Act, lie 
revoked by parol. He, therefore, made a declaratory decree in favour of the 
appellant. 

Mr. J. F, Leitk, Q. C., and Mr. J. Graham, Q. C„ (with whom was Mr. 
<5.r. Woodroffe) for the Appellant, argued that the judgments of the Courts below 
wcffe wrong, in regard to the provisions of Act X of 1877, s. 42. The proceed- 
ings in the former suit, and the final declaration of the title of the present 
appellant, were conclusively binding upon the respondent, considered merely as 
the final decree in the suit according to the Indian procedure in force at the 
time. The order in Council of 19th August 1877 was binding on Trilokinath 
for two reasons. First, in regard to his conduct upon the appeal in the former 
suit. On this point, it had appeared that he, while his name was on the record, 
actively defended his interest. If not of full age, having been upwards of 
sixteen years of age when Pertabnarain’s suit was instituted, he attained it 
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while fche appeal was pending, and should then have put forward the objection 
on which he now attempted to insist. The second reason was that Trilokinath, 
claiming derivatively under the will of Man Singh, by the appointment of the 
widow of the latter, was bound by the decree against uhe widow, who repre- 
sented her deceased husband’s estate, she having been a party to the suit. It 
was not the case, as had been supposed by the Judicial Commissioner, that the 
IMaharani Subhao Kunwar ceased, on appointing Trilokinath to be successor, to 
represent the estate She represented it until the coming into operation of the 
instrument, whereby she appointed Trilokinath to succeed to the taluqdari ; and 
that was until her death, the instrument being [190] testamentary. No 
present estate had been conferred by the wudow on Trilokinath. In regard to 
the representation of an estate by ^ Hindu widow, reference was made to Nobin 
Chunder Chuckerbutty v. Issur Chunder Chuckerbntty (9 W. R., 505) , Auviirto- 
lall Bose v. Rajoneekant Mitter (L R , 2 I. A., 113) , Katama Natchiar v. The 
Baja of Shtvagunga [(9 Moo. I. A., 539 (604)] . 

Sir H, James, Q.C (Attorney -General) and Mr. T. II. Cowie, Q.C. (with 
whom were Mr. E V Boyne, Mr. J B. Maync and Mr. Howard), for the Res- 
pondent, contended that Trilokinath not having been made party to the former 
suit, and not having been represented in it (to which, if he was to be bound by 
the decision, he was a necessary party), was not bound by the order of Her 
Majesty in Council. They examined the facts as to Lachminath’s having been 
nominally Trilokinath’s guardian on the record, and argued tliat the latter had 
neither been actually a party, nor had he been properly represented. As to the 
argument that the widow had sufficiently represented all future and contingent 
interests in the estate, and therefore had represented Trilokinath in the suit, it 
must be considered that the latter claimed title not under the widow, but under 
Man Singh’s will The widow and the instrument of 1872 merely effected 
Man Singh’s intention. The power of appointment was absolute, and could only 
be exercised once for all according to the testator’s intention. It was exercised 
in 1872, and operated as a present irrevocable appointment, Trilokinath obtain- 
ing a vested interest Reference was made to Jarman on Wills, 143, Buke of 
Marlborough v. Lord Godolphin (2 Yes »Sen., 61). 

Another defect in the former suit, as to parties, was this — The whole 
estate having been, at the time when the former suit was brought, under a 
manager appointed in accordance with the provisions of the “ Oudh Taluqdars' 
Relief Act,” XXIV of 1870, that manager was by s 25 a necessary party 

Mr. J. F. Lciih, Q.C., replied 

Their Lordships’ Judgment on a subsequent day (July •23rd) was 
delivered by 

[191] Sir Montague E. Smith. — This appeal arises in a suit brought 
by the respondent, in which he sought a declaration that he was entitled to 
succeed to the large taluq of Mahdona in Oudh and other property which 
belonged to the late taluqdar, Maharaja Sir Man Singh The District Judge 
of Faizabad dismissed the suit, but, on appeal, the Officiating Judicial Commis- 
sioner reversed his decree, sustained the respondent’s suit, and made the declara- 
tion he prayed. This declaration is directly opposed to the declaration made 
by the Queen in Council on the report of tins Board in a former suit brought 
by the present appellant, in which substantially the same issues relating to 
the succession to the taluq as those arising in the present suit were raised 
and decided. 

The first question to be considered, therefore, in the present appeal is 
whether the respondent is bound by the judgment in the former suit , for, 
if so bound, the question on the merits need not be discussed. 
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It has Bcaroely been denied that the cardinal issues which were decided 
in the former suit are identical with those raised in the present ; and the 
principal dispute arising on the defence of rea judicata has been, whether the 
respondent is bound either as party or privy to that former suit. 

The facts relating to the succession are fully stated in the judgment of 
this Board in the former appeal (L. B., 4 1. A., 228 ; I. L. B., 3 GaL, 626). But 
it will be convenient for the elucidation of the question of m judicata, to which 
their Lordships' observations will be confined, to re-state some of these facts. 

The late Maharaja was one of the great landholders of Oudh, whose status 
and rights are the subject of Act I of 1869. He died on the 11th October 
1870, leaving a widow, the Maharani Subhao Kunwar, a daughter by a 
deceased wife, and a grandson (the appellant), son of that daughter. He also 
left two brothers surviving him, both having sons ; one of these brothers, 
Baghubar Singh', being the father of Laclyninath, and of Trilokinath (the 
respondent), the latter being the younger. 

Some years before the passing of Act I of 1869, viz., on the 22nd April 
1864, the Maharaja executed a will, and deposited [192] it with the Commis- 
sioner of the district. This will (using the translation given in the judgment 
of the Ofificiating Judicial Commissioner, which was adopted at the Bar) is in 
these terms : — 

In the name of the Mighty Lord GancBh 

"lam Maharaja Man Singh, Badadur, Kaim Jang, talnqdar of Raj Shahganj, Baj 
Gonda, and other places 

" Whereas my intention as regards making any bov representative has not yet become 
fixed, I, therefore, for the present declare my aforesaid Maharani representative and proprietor 
of my estate and property, moveable and immoveable ; until she make some one representative, 
let her remain representative like myself, without power to alienate , and as regards my 
property, moveable and immoveable, no sharer or partner has any claim Therefore, having 
written these few words of the nature of a Will, I have deposited with the Government, that 
it may remain a record, and be of use in time of need ” 

About two years after the Maharaja’s death, and on the 16th August 
1872, the Maharani executed a document, of which the following (also taken 
from the above-mentioned judgment) is a translation — 

" 1 am Maharani Subhao Kunwar, widow of Sir Maharaja Man Singh, Sahib Bahadur, 
Kaim Jang, K.C S I., Taluqdar of the Raj of Mahdona, Gonda, &c 

" Whereas the late Maharaja Sahib Bahadur, my husband, departed this life on the 11th 
October 1870, corresponding with Katik Badi 2nd, Sam bat 1927 , and from that time up to 
date I am, under the Will execute*.! by my husband on the 22nd April 1864, ni proprietary 
possession of the entire Raj and estates, and of the property, moveable and immoveable, of 
the Maharaja, my husband ; and whereas life ts uncertain, and after my death disputes may 
arise with regard to the succession to the Bajand dignity of the late Maharaja, my husband, 
it is therefore right that I shtmld make a Will regarding the appointment of an heir and 
representative, after myself, in place of the Maharaja, now m heaven, my husband. 

** I, therefore, being in good he^ilth, and of sound mind, have, of my own entire free 
will, and under no pressure or oompulbion, appointed the youth Trilokinath, son of Rajah 
Baghubar Singh, Sahib, deceased, ^nephew of my husband, heir and representative, in place 
of my husband, of all the^rights and dignities conferred on the Maharaja Sahib Bahadur, now 
in heaven, by the British Government, and of the entire estate, and all property, moveable 
and immoveable. The said youth shall, after my death, remain from generation to generation, 
in the enjoyment of all the rights and dignities, in place of the Maharaja Sahib Bahadur, 
noyrin heayMi;and the said youth will also own, and enjoy, the property belonging to 
me* moveable and immoveable. 1 will fix such maintenance ae 1 may think fit for the 
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C19Q youth Partab Narain Singh, and for Darogah Sham Dhar. These allowanoos shall 
continue to be paid by the said youth, and by his successors, for ever, after'my death ; and the 
said youth, and his successors, shall also discharge any money debus, or verbal contracts^ 
binding on me, or on the estate T have, therefore, written these few words of the nature of a 
Will, that after my death they may be of use when required.” 

At the time the former suit was commenced, viz , on the 7th November 
1872, the respondent’s title, if any, rested entirely on these documents, for, as 
the younger son of a living brother of the late Maharaja, he was not entitled 
to succeed to the taluq as heir. # 

The claim of the appellant, the son of a daughter of the Maharaja, rested 
on a clause inserted, at the instance of the Maharaja himself, in Act I of 1869, 
providing that, in default of a son or son’s descendants, taluqs should descend 
to such son, if any, of a daughter of the taluqdar, “ as has been treated by 
him in all respects as his own son.” (Section 22, clause 4.) 

The former suit was brought by the appellant, against (1) the Maharani, 
(2) the respondent, alleged to be represented by Lachmmath, his brother and 
guardian, (3) Darogha Sham Dhar. brother of the Maharani, (4) Lachminath. 
The appellant, in his plaint, asserted his title to succeed to the taluq as heir, 
by virtue of Act I of 1869, being, as he alleged, a daughter's son, who had been 
treated by the Maharaja as a son, and prayed that the above-mentioned docu- 
ments of the 22nd April 1864 and the 16th August 1872 be cancelled. 

This plaint is very general and informal, but it appears from the judgment 
of the Deputy Commissioner of Faizabad that (in his own words) “ the plead- 
ings gave rise to the following issues, which, as amended at the suit of the 
parties, ultimately stood thus.” The 1st, 2nd, and 4th are as follows : — 

(1) Did the Maharaja leave a Will, and if so what was the effect of it? 

(2) Did he ever direct the destruction of the Will ? 

(4) Was plaintiff ever adopted as a son by the Maharaja or treated by 
him as his own son ? 

Evidence having been given on- these issues, both the Courts in Oudh 
decided that the Maharaja had left a Will, and had not revoked it, and there- 
upon dismissed the suit of the appellant 

[194] The appellant appealed from these decisions to Her Majesty in 
Council, and obtained their reversal. 

In the judgment of their Lordships, the questions for decision are thus 
stated : — • 

“It IB now admitted, if it were ever seriously doubted, that the appellant can only 
succeed in his suit by establishing both the following propositions — 

“1 That the testamentary disposition, which the Maharaja had undoubtedly power 
to make, and did make in 1864, was revoked or became inoperative in his lifetime. 

“ 2. That the appellant is entitled to succeed to the taluq as the son of a daughter of 
the Maharaja, who had been treated by him in all respects as his own son, within the 
meaning of the 4th clause of s. 22 of Act I of 1869 ’* • 

After careful consideration of the evidence bearing on these propositions, 
this Board came to the conclusion that the appellant had established both , 
the result being that the affirmance of the first destroyed the foundation of the 
respondent's tide, which rested on the Maharaja’s Will, whilst the affirmance of 
the second established the right of the appellant to succeed to the taluq as heir. 
This Board, therefore, advised Her Majesty to reverse the decree appealed 
from, and to declare that the Will of the Maharaja was duly revoked by him 
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in his lifetime, and that the appellant was entitled, under Act I of 1869, to 
succeed, as ab intestatOt to the taluqdari estate of the late Maharaja. A 
declaration to this effect was accordingly made by Her Majesty in Council. 

On the 3rd January 1879 the present suit was brought by the respondent, 
raising the same issue upon the revocation of the Will as that stated in the 
judgment of this Board, and decided against him, the fourth prayer in the 
present plaint being that it may be declared that the Will of the Maharaja was 
not revoked, but was a good and valid Will at his death. 

The^ respondent contends that he is not bound by this judgment, because 
he was a minor when the former suit was commenced, and Lachminath, who 
is represented on the record to be his guardian, was not duly appointed. 

It appears that the respondent was of the age of 16 years and 10 months 
when the former suit was commenced, and did not [195] attain his legal 
majority, which in Oudh is the age of 18, until the 7th February 1874, after 
both the judgments in Oudh had been given. This is not disputed by the 
appellant, nor is it contended that Lachminath was properly appointed as 
guardian ad htem But it is insisted that the respondent is bound by the 
judgment in the former suit m two ways — 

Isi. — By having, with knowledge that he was nominally a party to the 
suit, taken upon himself the prosecution of the appeal to the Queen in Council, 
not only after he had become of full age, but after the taluq had been actually 
transferred to him by the Maharani by an instrument to be presently 
adverted to, and so had waived the defect of a due appointment of guardian, or 
was estopped from setting it up. 

27id, — That, if he be not bound as a party to the suit, the Maharani fully 
represented the estate in the previous litigation, and consequently that the 
judgment in the former suit against her binds the respondent. 

With reference to the first of these points, which was that first argued at 
the Bar, their Lordships at once intimate that they do not propose to discuss 
it at length, as their decision will not turn upon it. But to complete the 
history of the former suit, and ,to show the position of the parties when the 
present was commenced, it will be necessary to refer shortly to some further 
acts and proceedings. Evidence was given in the present suit that the respon- 
dent was personally served with the original summons in the former one, and 
that from time to time he was present with the legal advisers for the defence 
when the case was discussed , but as all these things took place whilst he was 
still a minqr, they are only material to show his knowledge of the earlier pro- 
ceedings when he prosecuted the appeal to Her Majesty in Council. 

After the appellant had obtained leave in the former suit to appeal here 
in that suit, and during the pendency of that appeal, the Maharani, on the 20th 
May 1875, transferred by deed the full ownership and immediate possession of 
the taluq to the respondent, who, at the same time, executed a counter-deed 
pledging himself to obey her as a son, and to carry oP the business of the estate 
according«to her advice. Thp respondent having thus become the owner of 
the taluq, as far as the Maharani could make [196] him so, appears upon the 
evidence to have corresponded with Mr. Wilson, the solicitor engaged in the 
appeal, upon the coifduct of it, and to have supplied funds for its prosecution. 
Although it seems that no formal appearance was entered for him, his name 
appears in some of the proceedings as a party to the suit. Whether in thus 
carrying on the appeal he should be deemed a party to it, and bound as a party 
by the final order of the Queen in Council, their Lordships, as already intimat- 
ed, do not think it necessary to decide. It may here, however, be observed 
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that, although after the transfer of ownership of the taluq had been made to 
him, pendente Ute, by the Maharani, he carried on the appeal in the manner 
]U8t mentioned, he did not think fit to bring that transfer to the notice of this 
Board until the order in Council had been issued, and upon his application for 
a rehearing. 

Their Lordships now proceed to consider the second question, viz,, whe- 
ther the Maharani fully represented the estate in the former suit, which 
mainly depends on the construction and eflfect to be given to the will of the 
Maharaja, and to the 6rst instrument executed by the Maharani 

There can be no doubt that the will of the Maharaja is a testamentary 
instrument. According to the translation of it before set out, he states as a 
reason for making it, that his intention as regards making any boy represen- 
tative had not become fixed. “Therefore, for the present,” obviously pointing by 
this expression to the possibility of his making another disposition before his 
death, he declared the Maharani “ representative and proprietor of my estate , 
until she make some one representative, let her remain representative, like 
myself, without power to alienate.” This language in its natural meaning 
plainly discloses an intention to vest the whole estate in the Maharani, until 
she should devest lierself of it by making some one else representative,” and 
the words are sufficient and apt words to accomplish this intention. 

As if to leave no doubt of his wish to make his widow proprietor of the 
taluq, until by her own act she appointed another, the Maharaja adds that, 
until she does so, she is to remain representative “like myself,” the plain mean- 
ing of these words being [197] that, until such appointment, she was to own 
and represent the estate as fully as he himself owned and represented it. 

It is not necessary to consider whether the prohibition against alienation 
was or was not an effectual restraint , for, however that may be, it is clear 
that this provision would not prevent the vesting of the whole estate in the 
Maharani. 

In what manner tlie succession would have gone, undei this peculiar will, 
if the Maharani Had died without appointing a representative to the estate, is 
a question which does not now arise It is sufficient for the present purpose 
to hold that, until she had appointed another to be owner and representative, 
the Maharani ’s estate in the taluq was sufficient to constitute her the full 
representative of it in the former suit Her estate was at least as large as 
that of a Hindu widow in her husband's property. What was said by this 
Board of the widow’s estate in the Shivagunga case (Katama NatQhiar v. The 
Baja of Shivagunqa, 9 Moo I A , 539,) is applicable to hers. " The whole 
estate would, for the time, be vested in her absolutely for some purposes, 
though, in some respects, for a qualified interest, and until her death, it could 
not be ascertained who would be entitled to succeed , .... it is obvious 

there would be the greatest possible inconvenience in* holding that the succeed- 
ing heirs were not bound by a decree fairly and jiroperly obtained against the 
widow.” (See 9 Moore I. A., p. 604). ^ , 

The Officiating Judicial Commissioner did not disaffirm the proposition 
that, assuming no appointment had been made by the Maharani, she would 
have fully represented the estate. He rests his judgment on the ground, 
“ that, with reference to the conditions of the Maharaja's will, the Maharani 
devested her estate by the execution of the document of 1872, and the 
Maharaja’s estate became, so far as it could then become, in bonis of the 
nominated successor.” This is the principal ground on which his decree was 
sought to be supported in the arguments at the Bar. It was contended for the 
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respondent that the document of 1872 was a present irrevocable appointment ; 
whilst the contention for the appellant was that it was a will taking effect 
only on the death of the Maharani, and ambulatory and revocable in her 
lifetime. 

[ 198 ] Their Lordships are of opinion that the latter is the true nature of 
the document. It commences with a recital of the will of the Maharaja 
styling it " a will.’* The Maharani then says that life is uncertain, and that 
after her death disputes might arise as to the succession to the Eaj, and 
proceeds . " It is, therefore, right that I should make a will regarding the 
appointment of an heir and representative, after myself, in place of the 
Maharaja ; I, therefore, being of good health and sound mind, have appointed 
the youth, Trilokinath, nephew of my husband, heir and representative.” 
She proceeds to say that the youth will enjoy the property after her death. 
She also bequeaths to him her own property She says she will fix allowances 
for maintenance to relatives, which are to be paid after her death by Triloki- 
nath, who is also to pay her debts. She concludes by saying she has written 
these few words “ in the nature of will,*’ that after her death they may be of use. 

The document, both in its beginning and its end, is expressly styled a will. 
In the beginning, it is so styled after reference to the Maharaja’s “ will,” and 
an instrument of the same nature as his was evidently contemplated. It is 
also plainly declared by the Maharani that Trilokinath was to become repre- 
sentative only after her death, and there is no indication whatever that she 
intended to divest herself of her husband’s property during her lifetime, any 
more than of her own, which she also bequeaths. 

It is to be observed that, when the Maharani sent a copy of the document 
to the Superintendent of the Court of Wards to inform him that she proposed 
the respondent to be successor of the Maharaja after her death, she calls it 
“ a will.” 

It was argued that the document was evidence that she had made an 
immediate apppointment, because the words “ 1 have appointed ” are used. 
There is no pretence for saying that she had appointed the respondent other- 
wise than by the instrument itself. These words, therefore, can only have 
operation according to the nature of the instrument. They are not in 
themselves inconsistent with a disposition by will, and are altogether insuffi- 
cient to countervail the express description of the document as a will, and its 
general tenor. 

[199] It was but faintly contended that the Maharani had no power to 
make the a^ipointment of a ^^uccessoi to the taluq by will, and, therefore, to 
give effect to the instrument of 1872, it must be construed as a present appoint- 
ment. But it would be impossible to give effect to the instrument contrary to 
the intention of its author. Treating it then as a will, which their Lordships 
hold it to be, the respondent took no estate by virtue of it , and, of course, if the 
Maharani had no power to appoint by will, he never could have taken any. 
The estate, therefore, assuming the Maharaja’s will had been unrevoked, would 
have remained in the Maharani until the execution of the deed of 22nd May 
1875, which, being msAe pendente hte, cannot affect the present question. 

An objection to^the efficacy of the judgment in the former suit was made 
during the argument, on the ground that the manager of the estate, appointed 
under “ The Oudh Taluqdars’ Belief Act ” (XXIV of 1870) had not been made a 
party to it. 

On the 4th December 1870 the Maharani presented a petition under the 
abovo'^mentioned Act, which after stating that she had succeeded to the estate 
of her husband, prayed that, the estate might be placed under the management 
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of the Government ; and, on the 3rd June 1871, an order was made by the 
Officiating Chief Commissioner, appointing the Deputy Commissioner of Faizabad 
to be manager. 

The objection was rested on the 25th section pf the above-mentioned Act, 
which is as follows “ Nothing in this Act precludes the Courts of the 
Province of Oudh having jurisdiction in suits relating to the succession to, or the 
rights of, persons claiming maintenance from, any immoveable property brought 
under the operation of this Act, from entertaining and disposing of such suits , 
but to all such suits the manager of such property shall be made a party.” 

It appears that in settling the issues in the present suit, the District Judge 
was asked to frame an issue raising this point The Judge declined to do so, 
and the point apparently dropped out of the suit However that may be, their 
Lordships think the omission to join the manager as a party does not affect 
the validity of the decree as between the appellant and the re8-[200]pondent. 
The appointment of the manager did not vest the estate in him It remained 
in the Maharani as before Nothing in the previous part of the Act takes away 
the jurisdiction of the Courts in suits relating to succession, and the 25th 
section expressly declaies that it is not taken away. The defendants to the 
suit might have objected to the nonjoinder of the manager, or the manager 
might have intervened under the provision at the end of this section, but the 
section does not enact or purport to enact that judgments given in such suits 
shall be void as between the parties contesting the right to the succession 

In the result, their Lordships will humbly advise Her Majesty to reverse 
the judgment appealed from, and to order that the suit of the respondent be 
dismissed, and that he do pay the costs in the Courts below. The respondent 
must also pay the costs of this appeal 

Solicitors foi the Appellant Messrs. Watkins J' Latiey 
Solicitors for the Respondent Messrs Banow rf Eor/ers. 

Appeal allowed. 


NOTES. 

[A decree obtained against a Hindu widow as represpiiLmg her husband’s estate is 
binding upon the reversioners — 6 C L J 490, , Si Cal , 1001 10 C W N 96.*) , 9 

O. C 339 ; (1906) P R 107 , (1895) P R 29 , 5 Bom h R. 586 

See also the Notes to 10 Cal. 823 , 985 in the ‘ LAW RkporTS RIOI’KINTS ’] 
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FULL BENCH. 

The 19th Janitary, 1886. 

Pbbsbnt : 

SiH Bichabp Gabth, Kt.. Chief Justice, Mb. Justice Mittek, 

Mb. Justice Pbinsep, Mb. Justice Tottenham and Mu. Justice Pioot. 

Lala Mobaruk Lai and others Plaintiffs 

versus 

The Secretai'y of State for India in Council and others Defendants. '' 

Sale for arrears oj reveniui — Material irregularity — Substnnttal tnjuni — 

Act XV of 1859, ss. 6', 7, 20, 28, 83 — Certificate — Bengal 
Act Vn of 1868, s. 8. 

Per Garth, C J , Mittek, PRINSEP and PigOT, JJ — A non-compliance with the provi- 
sions of s 6 of Act XT of 1859 is not a mere irregulantv , and is not one of those errors in 
procedure which are intended to be cured by s 8 of Bengal Act VII of 1868. Where a 
sale for arrears of revenue has been held, and non-compliance with a 6 has been found, such 
a sale is null and void, not being a sale under the provisions of Act XI of 1859 

POl] Senible. — That no positive rule can be laid down permitting an inferenci to be 
drawn in all cases that the inadequacy of the price realized by a sale is due to the irregularity 
of the sale proceedings 

Per TOTTENHAM, J -- Where the date fixed for a sale in the sale notification is less than 
thirty clear days from the date on which the notification is affixed in the Collector’s office, 
there is a legal defect in the notification, which m not cured by s 8 of Bengal Act VII 
of 1868 , but a sale held under such conditions is not ijjso facto null and void, but is liable to 
be annulled only on proof that the person whose land has been sold has sustained injury by 
reason of the informality in the notification j? 

That with regard to the existence of the particular legal defect found in the present cas^e, 
the Court was not at liberty to infer that the inadequacy of the price realized by the s.ile was 
due to the irregularity of the sale proceedings 

This was a suit brought on the 20th September 1880, by one Mobaruk Lai 
and 23 others who were, previous to the sale hereafter mentioned, co -proprietors 
of Mehal Barharia, against the Secretary of State for India in Council, and 18 
persons whp were also co-proprietors in the mehal (but who had refused to 
join as plaintiffs in the suit), and two other persons who were the auction -pur- 
chasers of the mehal at a sale held for arrears of levenue. The object of the 
suit was to set aside a sale of the mehal held on ^le 2nd June 1879, under 
Act XI of 1859, on account of the revenue of the estate having fallen into 
arrear • 

Under the provisions of Act XI of 1859, separate accounts were opened 
in respect , of certain shares in this mehal, and the sum of Rs. 801-9-11 was 
separated as the amount of revenue payable on such shares. The residue of 
the mehal after this separation of account bore the annual revenue of 
Bs. 205-8-8. On the 22nd April 1879, the Collector issued a notice notifying 
that this last-mentioned portion of the mehal would be sold for arrears of 
Government revenue, amounting to Rs. 12-11-10, out of an instalment which 
fell due on t he 28th March 1879. There w^ no direct jproof t hat this notice 

^ Full Bench Bcfereiice on Regular Appeal No, 304 of 1881, against the decree of the First 
^bordnate Judge of Barun, dated the 26th of August 1881. 
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had been affixed in the Collectorate till the 2nd May. Under this notice the 
date of sale was originally fixed for the Slst May 1879, but was subsequentH 
altered to the 2nd June 1879, and notice of this alteration was duly given. 
On that date the portion of the Mehal set out in the notice was sold, and i)ur- 
chased by two of the defendants for Rs 1,700 The plain-L202jtiff Mobaruk 
and the predecessors in title of the plaintiffs Nos. 6 and 7 alone appealed, but 
unsuccessfully, to the Commissioner under s 33 of Act XI of 1859. 

The plaintiffs sought to set aside the sale on the following grounds . — 

(1) That the notices issued under sections 6 and 7 of Act XI of 1859 
wore not in accordance with the provisions of the Act 

(2) That the sale was held before the expiry of thirty clear days from 
the date on which the sale notification was suspended in the Gollectorate. 

(3) That the order altering the date of the sale from the 31st May to 
the 2nd June was not warranted by Act XI of 1859 

(4) That, in consequence of these irregularities, property worth Rs. 33,000 
was sold for Rs 1,700. 

The Secretary of State denied that any irregularity had taken place either 
before or after sale , and the auction -purchasers contended that only such of 
the plaintiffs as had appealed to the Commissioner had any right to sue, and 
that the sale was held lust thirty clear days from the date of suspension of the 
notice , and that as the 31st May was a gazetted holiday, and the 1st of June 
was a Sunday, the Collector, in accordance with s 20 of Act XI of 1859, 
issued a second notification on the 26th May, fixing the 2nd June as the date 
of sale , but that, even supposing the irregularities complained of wore 
established, the plaintiffs were precluded by s 8 of Beng Act VII of 1868 
from setting them up, as a certificate of sale had been granted to them under 
s. 28 of Act XI of 1859. 

The Subordinate Judge found that the plaintiffs had entirely failed to 
prove that the sale had been conducted contrary to the provisions of Act XI 
of 1859 , aqd, holding that it was therefore unnecessary to enter into the 
question as to whether thev liad sustained any substantial injury, dismissed 
the suit, stating that only such of the ijlaintiffs who had appealed to the 
Commissioner in accordance with s. 33 could have, in any case, been entitled 
to bring the suit. 

,The plaintiffs appealed to the High Court 

Mr. Justice MiTTEB was of opinion that the question, whether the notices 
under s. 7 of Act XI of 1859 were properly published, wSjS immaterial, 
inasmuch as even if the irregularity had been [203] proved, it could not 
have affected the price fetched , and as to whether the notification was 
properly framed and py Wished in accordance with s 6 of Act XI of 1859, 
and as to whether the fact that the auction -purchasers had obtained a 
certificate under s. 28, which precluded the* plaintiffs setting up the 
irregularities complained of by reason of s. 8 of Beng Act VII of 1868, the 
learned Judge, following the principle of the case of BaL Mokund' J^al v Jirjoo- 
dhun Boy (11 C. L. R., 466) held that notices under s. 8 of Beng. Act VII of 
1868, referred to notices under s 5 of that Act, viz , to notices containing infor- 
mation upon any particular matter, to any particular person or class of persons, 
and that the notification under s. 6 of Act XI of 1859 was not a notice of that 
description, but was in the nature of an advertisement of sale conveying no 
information to any defined person or class of persons, but to the public gene- 
rally; and that, therefore, the certificate under s. 28 did not preclude the plaintiffs 
from setting up irregularity. He further was of opinion that the sale, in this 
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case, had heen held before the expiry of thirty clear days from the date of sus- 
pension of the notice, and therefore was irregular, and that the sale was illegal, 
and that the Judge was not warranted by s. 20 of Act XI of 1659 in altering the 
date of the sale. That as regarded the question of the plaintiffs having sustain- 
ed injury arising from the irregularity, he found that they had sustained injury, 
inasmuch as the property had been sold at an inadequate price, and that a fair 
inference to draw in the case was, that the inadequacy of the price was the 
result of the irregularity. It being, in the learned Judge’s opinion, a reasonable 
inference to draw in cases in which the irregularity complained of was of such 
a nature that it would ordinarily affect the number of bidders present at the 
sale, the inadequacy of the price not being accounted for m any other way; and 
as authority for this proposition cited the cases of Goopeenath Dobey v. Boy 
Luchmeeput Singh Bahadur (I L B., 3 CslL, 5i2), Ijialyiara*Ohowdh?m?i v Bdm- 
coomar Goopta (1 L E.., 7 Cal , 466) and Bonomali Mozmndar v. Wooviesh Chnn- 
der Bundhopadhya (I L R , 7 Cal , 730) and he, therefore, was of opinion that 
the sale should be set aside. 

[204] Mr. Justice TOTTENHAM was of opinion that, so tai as the alleged 
irregularity consisted in the notice ot sale not having been posted in proper 
time, the Court could not find in favour of the plaintiffs, inasmuch as the certifi- 
cate obtained by the auction -purchasers, under s 28 of Act XI of 1859, was 
conclusive evidence in favour of the auction -iiurchasers that such notice was duly 
posted. And that the words duly posted ” meant posted in the proper place 
and at the proper time, as well as in a proper manner. And fuither held that 
the notification under s 6 of Act XI of 1859 was a notice within the meaning 
of s. 8 of Bong Act VII of 1868 but that, although such certificate was con- 
clusive on tlie point as to its having been duly posted, the Court was still com- 
petent to enquiie whether the notice was a proper one, and whether its contents 
were such as were required by s 6 of Act XI of 1859. That in the case before 
him there was nothing on the face of the notification to show that the notice 
had not been suspended lor thirty days before the sale, and the only evidence 
given as to its not having been so suspended was the fact that the Nazir’s report 
as to the posting was dated the 2nd of May, and the fact that the auction- 
purchasers in their written statement appeared to have admitted or assumed 
that the 2nd May w^as the date of postin' 4 , he, therefore, held, after weiglung 
this evidence, that the presumption was in favour of its liaving been posted on 
the day it bore date, viz , the 22nd April. He, therefore, on the whole case, 
found that the notification of sale was in proper form, and correct in substance, 
that it was duly posted, and that there was nothing contrary to law in the sale, 
and no groupd made out for any further enquiry as to 'whether the sale had 
inflicted substantial injury on o he plaintiffs ; but inasmuch as it might be argued 
that, notwithstanding tlie conclusive evidence afforded by the certificate, the 
defendants were held bound by the sort of admission m^de in their written state- 
ment, the learned Judge found that there was no proof tliat the alleged irregu- 
larity was tho cause of the eiubstantial injury caused by the inadequate price 
obtained at the sale, for it could not he inferred that the price was affected by the 
supposed fac|i that the sale proclamation was affixed in the Collector’s office a 
day later than it ought to have been . and was further of opinion that tho cases 
[20S] of Gopecnath Dobey v. Boy Luchmeeput Singh Bahadur (I. L. R., 3 Cal., 
642), Kalytara Chowdhrain v. Bamcoomar Goopta (I. L. R., 7 Cal, 466), Bono- 
mali Mozumdar v Woome&h Chimder Bundhopadhya (I. L. R , 7 Cal., 730), did 
not intend to lay down a broad rule in all cases that a material irregularity is 
to be presumed to be the cause of the inadequacy of the price bid, and should 
be so treated without further evidence, but that, even if that was the meaning 
of those cases, the case of Olpherts v. Mahabtr Pershad Singh (11 C. L. B., 
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494) had corrected that error by laving down that the Courts cannot, without 
evidence, and upon mere supposition, properly find that the irregularity caused 
the injury. He, therefore, affirmed the decree of the lower Court. 

The two learned Judges having differed in opinion, the case was referred 
to the Chief Justice under s. 575 of the Code of Civil Procedure. And the 
learned Chief Justice having heard the case argued, and finding that there were 
conflicting decisions of the Court on both the points argued, referred the two 
disputed points to a Full Bench. The referring order, after stating the purport 
of the suit, continued as follows — 

The two points arise thus; Tlie first is that the sale m question was fixed 
to take place at a time less than thirty clear days from the day “ when the 
notification was affixed in the office of tlie Collector , and that tor this reason 
the provisions of s 6 of Act XI of I8f59 were not complied with, and the sale 
was consequently void ’ 

In point of fact, the sale notification was dated on the 22nd ol April , and 
it is stated that the sale would take place on the 31st ol May , but it was not 
affixed in the Collector’s office until the 2nd of May, which was less than 
thirty days from the day of sale 

It was contended by the defendants tliat this was a mere irregularity, 
which was cured by s 8 of Bong Act VII of 1868, whicli provides that where a 
certificate of title has been given to a purchaser under s 28 of Act XT of 1859, 
it shall be conclusive evidence that all notices in or by that Act or Act XI of 
1859, required to be served or posted, have been duly served [ 206 ] and posted , 
and that the title of any person who has obtained such a certificate shall not 
be impeached by reason of any omission, informality or irregularity as regards 
the serving or posting of any notice in the proceedings under which the sale 
took place. 

Mr Justice MiTTER was of opinion that the non-compliance with the provi- 
sions of s 6 of Act XT of 1859 was not a mere irregulaiitv, but that it avoided 
the sale, and that it was not cured by the purchaser having obtained a certifi- 
cate under s. 8 of Beng Act VIl .of 1868 In support of that opinion he 
referred to the case of Bal Mohund Lai v Jir^oocUiiiii Roy (11 C L. R , 466). 

Mr. Justice Tottenham was of a contrary opinion . he considered that the 
non-compliance with s 6 was a mere irregularity , and he is supported in that 
view by several decisions of this Court, and, amongst others, by two which are 
unreported, one the case of Jaqgvt Ckundcr Waddadar v 2^ he Secretary of 
State for India (an appeal from Original Decree No 297 of 1881), decided by 
Mr. Justice MacphersON and myself , and the other tlie case of Horo Das 
Chowdhry v Bam Kumar Gupta (8. A No 2580 of 1882), decided by 
Mr Justice Beverley and myself Both these decisions are in accordance with 
the view of Mr Justice Tottenham , but on hearing the point again argued in 
this Court, I confess, I entertain so much doubt whether those cases were 
rightly decided, that I have thought it right to refer the following question to a 
Full Bench 

Whether, under the circumstances stated, the non-compliai»ce with the 
provisions of s. 6 of Act XI of 1859 avoided the sale, or, whether it was cured 
under s. 8 of Beng. Act VII of 1868 by the purchaser having obtained his 
certificate ? 

The other point arises in this way 

The property in question was sold for Rs. 1,700 , whereas it was proved 
that the real value of it was more than double that sum , but no direct evidence 
was given showing that the inadequacy of the price was caused by the irregu- 
larity in the proceedings. 
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That^ being so, Justiee MiTTBB considered that m point of law he was 
at liberty, if he thought proper, to infer, that t207] the inadequacy of the price 
was attributable to the irregularity in the proceedings. On the other hand 
Mr. Justice TOTTENHAM considered that, as a matter of law, the Division Bench 
was not at libeity to draw such an inference, without some further and more 
direct proof, that the inadequacy of price was due to the irregularity. 

Upon this point the case of OLphertn v Mohabir Pershad Singh^ decided by 
the Privy Council, and reported in 11 C L. R., 494, was referred to. 

It seems to me that in that case their Lordships did not mean to lay 
down any rule of law applicable to all cases, and that their observations were 
merely intended to apply to the facts of the case before them 

On the other hand, there is direct authority in this t3ourt, that when an 
irregularity in the sale is proved, and it is also proved that the price obtained 
is greatly inadequate, it is open to the Court to infer, if it thinks fit, that the 
inadequacy of the price was due to the irregularity in the proceedings [see 
Kalytara Chowdhrain v Ttamcooma't Goopla (I L R., 7 Cal , 466)1 • 

I confess, it seems to me, that this question is rather one of fact than of 
law ; but as the learned Judges who have differed in this case considered it to 
be one of law, and as, since the above decision of the Privy Council, it has 
been dealt with in this Court as a question of law, T think it right to refer to 
the Full Bench the question whether under the circumstances stated the Court 
is at liberty to infer that the inadequacy of the price realiised by the sale was 
due to the irregularity of the sale proceedings 

Mr, Phillips and Mr. H. E Mendies for the Appellants 
Mr. Evans, Babu Mohesh Ghunder Choivdhry and Moulvie Mahomed Yusuf 
for the Respondents. 

Mr Phtlkps - -Section 8 of Beng. Act VII of 1868 is not applicable, and 
the question is not one of posting the notice The sale is illegal as having 
been made on a dav on which the Collector had no right to make it No 
adjournment could have the effect of legalizing the proceedings- -Bal Mokund 
Lally Jirjoodhun Roy (11 C. L. R , 466) [208] The case of Goopeenath Dobey 

V. Roy Luchmeepnt Sinqh Bahadur (T L. R., 3 Cal , »^42) is authority for 
saying that where there has been no proper notice an absence of bidders may 
be presumed, from which alone substantial injury must probably have arisen 
to the judgment-debtor, and that case has been followed by Kalytara Chow- 
dhrain V. Ramcoomar Goopta (I L R., 7 Cal , 466) Where both material irregu- 
larity and substantial injury are proved, the presumption is that the substantial 
injury is due "to the irregulanfcy — Bonomah Mozmndarv Woomesh Chunder 
Bundhopadhya L R., 7 Cal., 730). 

Mr. Evans for the respondents contended that the non-compliance with 
the provisions of s. 6 of Act XI of 1859 was merely an irregularity which was 
cured by the grant of a certificate to the purchaser — see s. 8 of Beng. Act 
VII of 1868 — and entered into the history and scheme of the revenue law as 
laid down in the older rent Acts, with a view to show the raodftcations and 
alterations which, from time to t!me, had been made, and that the policy of 
the law was to the effect that certain irregularity, in proceedings under the 
rent law might be remedied by the Civil Courts, but that as a general rule such 
matters were to be left to the decision of the Revenue Courts. 

The Opinions of the Full Bench were as follow . — 

OnPthy C.J. (Prinsep and Pigot, JJ., ooncurring), — As regards the first 
pointr which is referred to us in this case, I am of opinion that the non- 
compliapoe with the provisions of s. 6, Act XI of 1859, was not a mere 
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in^oSularifey, and was certainly not one of those errors in procedure virhich are 
intended to be cured (under s. 8 of Act VII of 1868), by the purchaser having 
obtained his certificate. 

It seems to me that the substantial ground of complaint on the part of 
the judgment-debtor was, that the sale was illegal, as having been made on a 
day on which the Collector had not a right to make it. 

S^tion 6 declares that “ the day fixed for the sale shall be a day not less 
than thirty days from the time when the notice of it is affixed in the office.” 

[209] It matters not at what time the notice is affixed in the office, so long 
as the day on which the sale is notified to take place is not less than thirty 
days from that time. 

But here the day notified for the sale was less than thirty days from the 
affixing of the notice , and, consequently, the day notified was one on which 
the Collector had no authority to hold the sale. And as the sale on that day 
would have been illegal, no ad]ournment of the sale to any subsequent day 
could have the efi'ect of legalizing the proceedings. 

That being so, the next question is, whether the sale in question could 
properly be said to have been '' a sale for arrears of revenue within the 
meaning of s. 33 of Act XI of 1859, so as to render it necessary for the 
plaintiff to prove any substantial injury. 

About this I have had some doubt. The sale was professedly made under 
the Act , but the question is, whether it could really be said to have been a 
sale under the Act if the Collector had no right to make it 

In the Full Bench case of Baijnath Sahn v. Lala Sital Prasad (2 B. 
L. R., F. B., 1 , 10 W. R,, F. B., 66), a sale was also professedly made for 
arrears under the Act , but as it was proved by the owner of the estate that 
no arrears were due, it was held that the Collector had no right to sell, and 
consequently that the sale was void. 

Upon consideration, I am disposed to agree with the majority of the 
Court that the same principle applies^ here. If the Collector had no right to 
hold the sale, the error which he committed was not a mere irregularity, but 
one which rendered the proceedings absolutely void. 

In that view of the case it is unnecessary for us to answer the second 
question , but as it has been referred, and as it is possible that the case may 
go before a highei tribunal, 1 think it right to say that, m my opinion, the 
second question is rather one of fact than of law. 

I consider, moreover, that their Lordships of the Privy Council in the 
case of Olpherts v. Mahabir Per shad Stnqh (1 1 C L. E., 494) did not intend 
to lay down any positive rule in all cases. 

C210J Suppose that no notice, or only a day’s notice, of the sale had been 
given, and that the property had been sold at what was admittedly about 
one-tenth of its value, could any reasonable man hesitate to infer, without any 
further evideiibe, that the inadequacy of the price was caused by the shortness 
of the notice ? * 

Then suppose another case, in which only four days’ notice of the sale 
had been given, and where the property was sold for* one-third of its value. 
The Court surely, if it thought proper, would be justified in drawing the same 
inference. It is impossible, as it seems to mo, to lay down any hard and fast 
rule applicable to all such cases. 

Tbe appeal must go back to the Division Bench for ultimate disposal, 
and we think that the plaintiff is entitled to the costs of^this reference. 
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Mitter, J. — I of opinion that in this case the non-oomplianoe with 

the provisions of s. 6 of Act XI of 1859 under the circumstances stated in the 
order of reference avoided the sale, notwithstanding the provisions of s. 8 of 
Beng. Act VII of 1868. 

It seems to me that the Legislature in enacting s. 6 of Act XI of 1859 
had two objects in view, viz., (1) the fixing of the day of the sale, and (2) the 
publication of the notice as to the day of the sale so fixed. That this was the 
intention of the Legislature appears clear not only from the language of the 
section, but also from the provisions of ss. 3 and 5. 

Section 3 provides that the Board of Revenue at Calcutta shall deter- 
mine upon what dates all arrears of revenue are to be paid up in each 
district under their jurisdiction and shall fix notice of the aforesaid dates in a 
particular mode. It further directs that in default of payment on the due 
date so fixed, the estate m arrear shall be sold at public auction to the highest 
bidder. Section 5 provides that in certain specified cases a special notice is to 
be given. 

After having laid down that on default of payment of the arrears of 
revenue on due date, the estate shall be sold, the Legislature would naturally 
next provide as to when the sale was to take place And this is one of the 
matters provided in s. 6. 

[ 211 ] The language of s. 6 is also consistent with this view of its 
construction. It seems to me, therefore, that s 6 declares that the day of 
sale to be fixed shall be a day which shall not be less than 30 clear days from 
the date of affixing the notification in the office of the Collector or other officer 
mentioned in the section. Therefore, the day of sale fixed in this case by the 
Collector did not fulfil the requirements of s 6 , that being so, the Collector, in 
my opinion, could not, by another order purporting to have been passed under 
8. 20 of Act XI of 1859, adjourn the sale to another day. Upon this point I 
entirely agree with the observations of NORRlS, J., in Bal Moktend Lai v. 
Jirjoodhun Boy [(ll C. L, R , 466 (474)] . He says “ But further, when in 
s. 20 we find the words — ‘ to commence the sale on the day of sale fixed,' this 
must refer to a day of sale which has been legally fixed. You could not 
adjourn a meeting which an Act of Parliament requires to be convened at 12 
days notice if only an eleven days notice has been given You cannot 
adjourn an illegally called meeting, and you can only adjourn a sale fixed for a 
certain day vhen it has been legally fixed for that day.” 

Therefore, the day on which, in this case, the sale was held was not a 
day on which the sale could be held in accordance with the provisions of the 
law on the subject , that being so, the Collector, in my opinion, had no power 
to hold the sale on the day on which it was held. It is therefore null and 
void, as it was not a sale under the provisions of Act XI of 1859. 

If it \wa8 null and void, s. 8.of Beng. Act VII of 1868 would not make it 
valid on the ground that the purchaser has obtained his certificate. This 
section only cures the defects, if there be any, in the procedure to be observed 
regarding the service* and posting of the notices required to be served and 
posted under the Act. The granting of the certificate cannot have the effect of 
rendering an illegal sale valid. 

Then if the Collector had no power to hold the sale in question in this 
case, the right of the plaintiff is not affected by it. In order to be sueoessfol 
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in this case, it is not, therefore, necessary for him to obtain a decree setting 
aside the sale. It would be a contradiction in terms to set aside a sale which 
is null and void, [ 212 ] *.e.. which is no sale at all. It is therefore not neces- 
sary for the plaintiff to bring his case within the purview of s. 33 of Act XI 
of 1859, which applies where the plaintiff cannot succeed unless the sale be 
set aside. If the sale in this case was null and void, there is no defence to the 
plaintiff’s claim to recover possession of his property from which he has been 
ejected under the colour of an illegal sale. 

In Bunwaree Lall Sahoo v. Mohaheer Proshad Sinqh (L. E., 1 I. A., 89), 
the plaintiff sued to set aside a revenue sale on the ground that the notice 
prescribed in s. 5 of Act XI of, 1859 was not given That section provides 
that no estate which is within the purview of it shall be sold unless the notice 
prescribed in it is given. In that case it was found by the High Court that 
the required notice had not been given But there was no finding in favour of 
the plaintiff that he had sustained any pecuniary loss by the sale. 

The High Court, however, set aside the sale Upon the point of substan- 
tial injury AlNSLIE, J., who delivered the judgment, savs “ To sell a man’s 
estate for arrears after lulling into a false sense of security by failure to give 
him a notice which the law prescribes as a condition precedent of a sale, is an 
injury of itself, wholly irrespective of the amount of purchase-money, and in 
my opinion a very material injury, and one amply sufficient to warrant a 
Court in annulling a sale under s. 33 of Act XI of 1859 , that such an injury 
flows directly from the irregularity will hardly be denied " This judgment 
was upheld by the Judicial Committee. In this case also if s. 33 of Act XI 
of 1859 applies, it may he reasonably said that to sell a man’s property when 
you have no power to sell it “ is an injury of itself wholly irrespective of the 
amount of purchase-money ” , and if this injury be a substantial injury within 
the meaning of s. 33 of the Act, it is clear also in this case that it flowed from 
the Collector’s non-compliance with the provisions of s. 6. 

As regards the second question, I agree in the answer given to it by iny 
Lord the Chief Justice. 

Tottenham, J. — In the further light thrown ujion the first question 
before us by the discussion upon this reference, [213] I have been enabled 
to perceive that we are not precluded from holding that the date fixed in the 
sale notification being less than thirty cleai days from the date of its being 
affixed in the Collector’s Office, there is a legal defect in that notification, and 
that vfe may so find notwithstanding anything in s. B of Beng. Act VII of 1868. 

I assent, therefore, to the finding that in this respect the sale was made 
contrary to the provisions of the Act But I sav that the sale was not ipso 
facto null and void. It was a sale for an ears of ret^^enue. and by s. 33 is liable 
to be annulled only on proof that the plain tifi has sustained substantial injury 
by reason of this inform ality in the notification. 

As to the second question, I am of opinion that the existence of the 
particular legal defect found in the jirosent instance is not evidence that it 
caused the substantial injury attributed to it, viz., insufficiency in the price 
bid at the sale. I do not say that there might not be illegalities in sale proceed- 
ings which would by themselves warrant the Court in holding that they had 
caused substantial injury to the plaintiff , o^g., a sale might be held when no 
arrears really existed, or there might be a sale without any notification at all, 
so that the Government might become the purchaser for a rupee. 
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I answer the question, therefore, only as regards the particular case 
r^erred to us, and I answer it in the negative. I consider that the Privy 
Oouncirs decision in Olphef ts v. Mahabtr Pershad Singh (11 C. L. B., 494) is a 
sufficient authority to support this view, though I agree that their Lordships 
did not intend to lay down a rule of universal application. 


NOTES. 

[1. SERVICE OF NOTICE— 

The following extract from MOOKERJEE, J.*b judgment m (1908) 2 C. L. J., 326 : 10 
C. W. N. 187, gives a succinct account of the casob. 

It IS argued that sec. 8 of Act VII of 1868 B C. has no application to this case, inas- 
much as it is their contention that uo notice under section 7 of Act XI of 1859 was issued for 
service in the mehal, whereas sec. 8 assumes the issue and some «ervicc of a notice, though 
the service may be defective , in support of this positiorx, reliance is placed upon the cases of 
9 Oal., 271 , 11 Cal., 200 ,7 C W N., 377 (see also 14 Cal., 1). These decisions are, however, 
clearly distinguishable, they are authorities, no doubt, for the proposition that while sec. 8 of 
Act Vll of 1868 B.C. raises an irrebuttable presumption that a notice required to be served has 
been duly served, it does not raise the further presumption that the notice itself is in accord- 
ance with law, either as to its contents or as to the time of its scrvioe, or to take a concrete 
illustration, that it has been affixed not less tha^i thirty clear days before the date fixed for 
sale, as required by section 6 of Act XI of 1859 This doctrine has no application to a case 
like the present, where the substance of the complaint is that the notice required by section 7 
to be served in the estate in arrears has not been served, which appears to me to belong 
precisely to the class of cases intended to be governed by sec 8 of Act VII of 1868 B. C The 
view 1 take is supported by the decisions of this Court in the cases of 21 Cal , 360; 30 Cal., 1 : 
6C. W. N., 688, 31 Oal., 256 , 8 C W N.,649, which last was eventually taken to the Privy 
Council . . . The case of 1 C L, J , 665, only decided that whore no order was passed for the 
issue of a notification under sec. 6 of Act XI of 1859 and none, it was admitted, was actually 
issued, the defect was not cured by .section 8 of Act Vll of 1868 B.C., which might be 
invoked if objections were made to the due service and posting of the notice." See also 
21 Cal., 360. 

II. IRREGULARITY— 

There must be some definite connection between inadequacy of price and the irregularity : 
— (1907) 6 C. L. J., 163 (non -specification of the mouzahs) citing 21 Cal., 70 ; 21 Cal., 66 ; 
32 Gal., Ill and observing that 21 Cal , 66 sweeps away the distinction made in 11 Cal., 200, 
between irregularities and illegalities. 

In (1865) 11 Oal., 658, FIELD and O’KiNEALY, JJ , explaining this case and 9 CaL, 656, 
observed : ‘ ‘ The meaning of their Lordships of the Privy Council is this . that there must be 
some evidence, and that in the absence of evidence to show that the injury is the result of the 
irregularity, it is not to be presumed from the proved existence of irregularity and injury that 
the latter has occurred by roasoiTof the former." 

Bee also 20 Cal., 599 (notification of non-existent incumbrance), 13 Cal., 208 (non- 
mention of tlu3 owners of estates or shjircs) , 19 All., 3^8 (sale ab-tmtto void). 

Sale under a satisfied certificate (1889) 17 Gal., 414 (VII of 1880 B. C.) ; (1889) 17 Cal., 
398 (XI of 1869, ss. 6 and 17) ] 
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[ li Cal. 91S ] 

ORIGINAL CIVIL. 


The 10th March, 1885, 
Present . 

Me. Justice Wilson. 


Geereeballa Dabee and another Plain tiff's 

versus 

Ghunder Kant Mookerjee and others Defendants. 


Civil Procedure Code —Act XIV of 188!i, s, SO— Suit by legatees on behalf of 
themselves and other legatees- -Parties — Costs against next friend. 

A legatee cannot sue on behalf of himself and other legatees without an order of the Court 
obtained under s. 30 of the Civil Procedure Code enabling him so to sue. 

Plfl Where a legatee, a minor, sued in that form by her next friend without such an 
order, the next friend was held liable for costs on his adducing no evidence to show that the 
suit was for the benefit of the minor 

This was a suit brought on the 13th August 1883 by Geereeballa Dabee, an 
infant, through her next friend, Nogendro Nath Banner jee, and Khantomoney 
Dabee, on behalf of themselves and all other the legatees under the will of 
Taruok Nath Mookerjee, deceased, against Ghunder Kant Mookerjee and Prankis* 
sen Mookenee, the executors under the said will ; and Thakomoney Dabee 
and Bhodessury Dabee, two legatees under the said will, the two latter 
defendants beiug added as defendants by an order of Gourt, dated also the 13tb 
August 1883. 

The object of the suit was — 

(1) To have the will of Taruok Nath Mookerjeflf construed ; 

(2) To have his estate administered . 

(3) To have some provision made lor the payments of maintenance 
given under the said will ; 

(4) To protect the estate of the deceased which was then in the hands 
of the executors, and for discovery of what such estalie consisted of ; and 

(6) For a receiver. * 

It appeared from the pleadings that Taruck Nath Mookerjee made and 
executed his last will and testament on the 17th September 1879, and appointed 
Ghunder Kant Mookerjee and Prankissen Mookerjee exeedtors thereof. 

That under this will he directed his executors to make, amongst others, the 
following payments, viz. ; — 

(l) A certain sum to his two sons Poresh Nath and Surrut Goomar 

Mookerjee. 
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(2) A sum of Es. 8 per month to his infant daughter Geereeballa. 

(3) A sum of Es. 6 per month to his two widowed daughters-in-law 
Thakomoney and Khantomoney. 

(4) A sum of Es. 1,000 to be divided between Thakomoney and Khanto- 
money. 

(5) The interest of a sum of Es. 8,000 invested in Government securities 
to Geereeballa for her maintenance, the principal [215] thereof to be paid to her 
as and when she should attain her full age. 

That Taruck Nath Mookerjee died on the 9th November 1879 and his 
will was duly proved by both executors. 

That, at the date of his death, the said testator left him surviving twO 
infant sons, Poresh Nath Mookerjee and Surrut Coomar Mookerjee, aged, respec- 
tively, twelve and nine , a daughter, Geereeballa Dabee (since married to 
Nogendro Nath Baneriee) , a granddaughter, Bhodessury Dabee , and two 
widowed daughters-in-law, Thakomoney and Khantomoney Dabee. 

It was also alleged tha^t the plaintiffs, during the lifetime of the testator, 
and up to the 15th January 1883, had been accustomed to live in the family 
dwelling-house, but that subsequently to that date, on account of ill-treatment 
received from some of the members of the family, they had been compelled to 
move elsewhere , that they had not been paid the sums allowed to them as 
maintenance, or the sum of Es 500 given to Khantomoney by the will , and 
that the defendants had refused to make these payments to them , that the 
testator was at his death entitled, as a member of an undivided Hindu family, 
to a one-fifth share m considerable moveable and immoveable property, and to 
certain shares in certain companies, the particulars of which were unknown 
to the plaintiffs, and they asked that a full discovery of the properties 
that had come to the hands of the executors might be given. And in connec- 
tion with this part of the case, it was furthei alleged that in 1874 a certain 
suit had been instituted by one Jogendro Nath Mookerjee against the testator 
and the present defendants, and one Basudeb Mookerjee, for the partition 
of certain joint family property whereof the said testator had a one-fifth share; 
and that in 1875 one Komul Coomaree Dabee had instituted a suit against the 
said testator, the present defendant Chunder Kant Mookerjee and one Eadha 
Nath Mookerjee, for the administration of the estate of one Earn Narain 
Mookerjee, a brother of • the testator , and that these suits had been, by 
an order of Court, consolidated and were at the time of this present suit 
then pending. 

On the i3th August 1883, the plaintiffs, as above stated, C 216 ] amended 
thoir plaint by adding Thakomoney Dabee and Bhodessuiy Dabee as 
defendants. 

The defendants put m a written statement, dated the 11th September 
1883, objecting that the plaintiffs were not entitled to bring this suit, inas- 
much as they had not obtained leave under s. 30 of the Code to sue on behalf 
of themselves and all other thb legatees under the will of the testator ; and 
that two legatees, the sons of the testator, had not been made parties to the 
suit ; and further stated that they had never refused to pay, and had, in fact, 
already paid to the plaintiffs the maintenance given to them under the will, 
and all arrears thereof , and that they had never been asked to pay over the 
sum of rupees one thousand to Khantomoney and Thakomoney, but that they 
were ready to do so now , that they held the sum of Es. 8,000 under the trusts 
of khe will invested in Government securities awaiting the time when Geereeballa 
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Dabee should attain her full age; that the interest of part of such securities, viz., 
Es. 5,000, had not been drawn owing to the testator having in his lifetime 
endorsed the said securities over to the infant plaintiff , and that the interest on 
thft remaining Rs. 3,000 had been allowed to accumulate as the infant plaintiflf 
had, up to January 1883, been maintained in the family dwelling-house They 
denied the ill-treatment complained of, and stated that the plaintiffs had 
returned to the family dwelling-house in September 1883 and were still 
residing there. 

Mr. Pttgh and Mr. Allen for the Plaintiffs. 

The Officiating Advocate- General (Mr. Phillips) and Mr Hill for the 
Defendants. 

The Officiating Advocate- General (Mr. Phillips) drew the attention of 
the Court to certain letters which disclosed the fact that the plaintiffs had 
returned to the family dwelling-house before the written statement of 
the defendants had been filed, and that they had in writing expressed their 
desire to withdraw from the suit, but that the attorney for the plaintiffs 
had written to the defendants’ attorney, stating that he was unable to 
withdraw the suit as one of the plaintiffs was a minor, and as the next friend 
of the infant plaintiff had expressed his doubts [217] as to the genuineness of 
the authority to withdraw, and had authorized the necessary steps for the 
continuation of the suit. 

Mr. Puqh then read the rest of the correspondence for the purpose of 
showing the position in which his attorney stood, and, after refusing to go into 
evidence and determining to rely on the statements and admissions made in 
the plaint and written statement, contended that he was entitled to have the 
estate administered, and to protect his clients’ interest under the will , and as 
regards the obiection raised in the written statement, under s 30, he submitted 
that the suit was properly brought, inasmuch as all the real legatees had been 
made either parties plaintiff or defendant, and that the only blemish m the 
suit was that the words in the heading of the plaint “ on behalf of all other 
legatees” had not been erased when the plaint was amended, and this was 
merely a clerical error, and if the Court should determine that there were other 
mecessary parties, they might be added 

[ Wilson, J — Unless you can show some misconduct on the part of the 
executors, you are not entitled to ask the Court to interfere wutii the executors ; 
there is no suggestion that the property is in danger.] The position is that 
the executors will not pay us, but I have no wish to press foi administration of 
the estate further than is necessary to protect the interests of my c'lients. 

[ Wilson, J. — The plaintiffs do not even say they have asked for the 
Es. 1,000 ; they merely state they have not been paid their share of it.] 
There is no allegation in the written statement to the effect that a demand 
has not been made, and tJie case of the defendants js that maintenance has 
been paid, and that they are now ready to pay the Rs 1,000. 

[ Wilson, J. — What do you say are the issues arising on the pleadings ?] 
On the defendants’ admission there are no issues for trial. But unless an 
administration decree is obtained, I do not see how I am to obtain maintenance, 
although I should be prepared to take any other relief sufficient to secure the 
interests of my clients. 

I. Wilson, J. — I think if I were to allow the suit to proceed I should first 
direct an enquiry, either before myself or some one [218] else, as to whether 
this suit is being prosecuted for the benefit of the infants, and with the 
authority of Khantomoney or not.] 
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The Officiating Advocate-General (Mr. Phillips) tor the Defendants. — The 
plaintiffs are not entitled to maintain the suit in this form- Under s. 30 of the 
Code no order of the Court permitting them to sue on behalf of the other 
legatees has been obtained. Whenever a single legatee brings a suit it must be 
on behalf of all other legatees under the will ; are the ladies entitled to bring 
their suit then on behalf of all the other legatees without an order of Court 
enabling them to do so ? 

There are other legatees under the will who have not been made parties, 
ahd even if they did represent all the legatees this would not get them out of 
the difficulty which is pointed out in the Oriental Bank v. Oobtnd Lai Seal 
(I. L. B.. 9 Cal. 604). 

But if such a suit could be maintained, we are prepared to show by 
evidence that the plaintiffs have nothing to complain of. The plaintiffs are 
entitled to Bs. 6 between them a month, and we can show that they have been 
paid. 

[ Wilson, J. — How do you, Mr. Allen, get over the difficulty that no 
leave has been obtained under s. 30 ?] 

Mr. Alleii. — I suppose the difficulty has arisen owing to an omission to 
strike out the words in the heading of the plaint, on behalf of the other 
legatees *’ when the plaint was amended, and that the sons of the testator 
were treated as heirs and not added as parties, although they are in fact 
legatees. 

Hp. Justice Wilson in delivering judgment, stated that he was of opinion 
that the technical objection to the suit was a valid one, the suit being one 
purporting to be brought under s. 30 of the Code, and, as such, only permissible 
when leave to sue in that way had been obtained. He therefore dismissed the 
suit on that ground, stating, however, that he would have been unwilling to dis- 
miss the suit on such a ground if he had thought that there was any substance 
in the plaintiffs’ case, but as Mr. Pugh had rested his case on the pleadings ar>d 
had called no evidence, there was no ground for thinking that the suit was a 
substantial one , and as the next friend of the plaintiff had had an opportunity 
[219] of calling evidence and of satisfying the Court that the suit was one 
really for the benefit of the infants, but had chosen to adduce no evidence, the 
suit must be dismissed with costs against him personally, Khantomoney 
bearing her own costs. Smt dismissed. 

Attorney for Plaintiffs : Mookerjee and Deh, 

Attorney for Defendants * Carruthers. 


. NOTES. 

[The provisions of O. 1, r, 8, C. P. C , 1908 (=-0. P. C., 1888, sec. 30) are, according 
to the Calcutta High Court, imperative : — 9 Cal , 604 ; 21 Cal., 181 n. But a different view 
is taken by the other High Courts .-*21 Bom., 784 , 22 All., 269 ; 33 All., 660 ; 25 Mad., 399 .} 
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[11 Cal. 319] 

ORIGINAL CrVIL. 

The Snd March, 1 H 85 . 

Present • 

Mb. Justice Wilson 

In the matter of Florence Emily Brownlow and Lilian ICate Brownlowinfants. 

Practice —Petition without suit— Payment out of Cou) t of moneys 
on petition mthout suit. 

C'l.Be 111 which an order was made on a petition without suit directing the payment out 
of certain moneys paid into Court under an order entitled, “ In the mattoi of Florence Emily 
Brownlow and Lilian Kate Brownlow, infants ” 

This was an application for the payment out of Court of certain moneys 
which had been lodged in Court pursuant to an order of the Court, dated the 
24th July 1872, which order was, however, not entitled in any suit, nor under 
any section of any Act. 

The present petition was the petition of F E. Brownlow, and was headed, 

“ In the matter of Florence Emily Brownlow and Lilian Kate Brownlow, 
infants,” and set out the following facts, viz. — 

That previous to 1872 the father of the petitioner had invested certain 
moneys in Government securities of the 4 per cent, loan of 1856-57 of the value 
of Es 1,400 and Es. 1,000 m the name of his daughters, Florence Emily 
Brownlow and Lilian Kate Brownlow (since deceased), respectively. That 
the loan of 185G-57 was called in in 1872, and certain of the notes issued there- 
under wei e transferred to a new loan, but the authorities of the Public Debt 
Office had declined to transfer the two securities above mentioned to the new 
loan, on the ground that the petitioneis for such transfer were infants, and that 
no one was authorized to apply for such transfer on their behalf, and for the 
same reasons declined to pay off the notes That [220] the father of the peti- 
tioner having been advised that he was not entitled to have the custody of the 
proceeds of these securities without obtaining an order of Court for that purpose, 
it was, therefore, arranged that the proceeds should be paid into Court to an 
account entitled “ The account of Florence Emily Brownlow and Lilian Kate 
Brownlow,” and that an order of Court should be applied for for the purpose. 
And accordingly, on the 27th April 1872, the father applied to the 'High Court 
in its Ordinary Original Civil Jurisdiction for an order, that one E L. Upton 
should be appointed guardian of the estate of the infants, limited to Es. 2,400, 
and that he should be at liberty to receive from tlie Secretary and Treasurer of 
the Bank of Bengal the sum of Es. 2,400 on Ins undertaking to pay the same 
into Court , an order was made under this petition, and the said E. L. Upton 
obtained the proceeds of these notes , and on the 24th July 1872 paid the same 
to the Comptroller-General of Accounts of the Government of India, ^nd Secre- 
tary and Treasurer of the Bank of Bengal, with the privity of the Accountanfc- 
General, by whom the said proceeds were carried to the predit of the account 
directed in the order, and entitled as above set out. The Accountant-General 
then invested the proceeds in Government securities Lilian Kate Brownlow 
died in the year 1876 a minor, and her father took out letters of administration 
to her estate, and be, on the 8th of May 1877, applied to the Court for an order, 
directing the Accountant-General to divide the sum invested by him, and standing 


5 CAIi.— 119 


945 



I.L.B. 11 Cal. 221 


EUTNESSUR BISWAS V. 


tio the credit of the infants in proportion to the shares due to the infants, respec- 
tively, and for payment out of the share of the deceased , and obtained an order 
from Mr Justice Macpherson directing the payment out to him of the share 
belonging to the said Lilian Kate Brownlow. Florence Emily Brownlow, who 
was now of age, applied to have her share paid out to her. The application was 
not made on notice, but Mr. R, L. Upton, the guardito above mentioned, was a 
member of the firm of Messrs. Sanderson k Co , who were the petitioners’ 
attorney. 

Mr. Henderson for the Petitioners stated that a similar order had been made 
with regard to the share of the other sister, and that under the practice of the 
old Supreme Courts a guardian might be appointed on a petition without suit 
and that the guar- [221 J dian of the present applicant having paid money into 
Court under an order in such a petition, the present petitioner, who was now 
of age, was entitled to apply m the same way for the payment out 

Mr. Justice Wilson made the order prayed for 

Order as prayed. 

Attorneys for Petitioner . Messrs. Sanderson d Co 


[ it Cal. 221 ] 

APPELLATE CIVIL 

The 2nd December, 1884. 

Present . 

Mr. Justice Prinsep and Mr. Justice Pigot 


Rutnessur Biswas Plaintiff 

versus 

Hurish Ohunder Bose Defendant. ‘ 


Damages for breach of clause in lease — Rent suit — Assessment of damages — 

* Substantial damage — Nominal damage 

B obtained a lease of certain lauds from A, agreeing thereunder to pay to A a certain 
rental for the land, and also a sum of Rs. 183-6-3 yearly to A's superior landlord, obtaining 
a receipt therefor. 

A sued B for the rent duo to himself, and for the sum due to his superior landlord. 
Held, that A was entitled to recover the sum due to his superior landlord as damages for 

* Ajdpeal from Appellate Decree No 1021 of 1883 against the decree of Baboo Amrita 
Chatteiji Subordinate Judge of Nuddoa, dated the 31st of January 1863, moidyfing the 
decree of Baboo Sn Nath Pal, First Munsif of Bongong, dated the 9th of September 1881. 
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breach of the oontract, and that thoamouut of such damages ought not to be taken as nominal, 
but should be assessed on the footing of the sum for which .^1 might become liable to his 
superior landlord. 

This was a suit described in the plaint as one for arrears of rent due for 
the years 1284-1285. 

It appeared that up^o the ye&r 1279, one Rysona Dasi was the holder of 
469 bighas of gantt jama lands, and in that year she granted an tjara lease of 
these lands to one Gobind Chunder Sircar for a term of nine years on the 
following terms, vtz , (1), that tlie Government revenue and rent due to the 
zarnindar, amounting to Rs. 183-5-11, should be annually paid to the Collector 
and the zamindar respectively, and dakhtllas taken lor such payments , (2), 
that Rs 125 should be yearly paid out of the profits of the land , (3), that 
eight pots of molasses made of date juice should be annually presented, or in 
default Rs. 3 instead thereof. 

[ 222 ] On the 9th Bysack 1280, Gohind Chunder Sircar granted to one 
Hurish Cliunder Bose a dur-ijara of these lands at a rental of Rs 127, 
subject to the other condition under which he himself held Hurish Chunder 
Bose obtained confirmation of this dur-ijara lease from Rysona Dasi, and she, 
after receiving a portion of the rent from Hurish Chunder Bose on the 17th 
Assar 1284, sold her right and interest in the lands, together with her right 
m the remainder of the profit and rent due to the zamindar, to one Rutnessur 
Biswas. The rent of 1282-83 not having been paid, Rutnessur Biswas brought 
a suit for rent against Hurish Chunder Bose for these years, and obtained a 
decree which was affirmed on appeal. Rutnessur Biswas brought this present 
suit against Hurish Chunder Bose to lecover arrears of rent for the years 
1284-85, stating that Rs. 183-6-3 was the sura due to the zamindar , Rs 127 
was due as profits and Rs. 9-6-8 as road and public works cesses, and Rs 3 as 
the value of the molasses for the year 1284, and chat the same amount was 
due for the year 1285, and that the daJchtllas from the Collectorate and the 
zamindar had not been made over to him , and he therefore asked for a decree 
for that amount and for Rs. 225-10 10 as interest due on account of the default 
of payment of “ instalments,” and tor delivery of the dakhiUas 

Hmish Chunder Bose contended (1) that he was in possession of the 
under-tenure merely as benamdat of one Bam Madhub Sircar : (2) that the 
rent claimed was paid (3) and that the plaintiff owed him certain sums in 
respect of certain jummas held by him in the under-tenure, and he claimed to 
set these sums off as against the rent He, however, set out in his written 
statement the terras on which Gobind Chunder Sircar held this I'jara from 
Rysona Dasi, and admitted that they were correcltv stated m the plaint. 

The Munsif found that the defendant was not the benamdar of Bam 
Madhub Sircar ; that a payment of Rs llG-5-9 had been made by the defen- 
dant towards the rent and cesses of the years 1284-85, and he therefore 
was entitled to a deduction to this amount , that it Vas not proved that the 
plaintiff held any under-tenure from the defendant, and that the plea of sejj 
off could not he allowed. He, therefore, gave the plaintiff a .decree for 
[223] the amount claimed, less the sums jiaid, and ordered the dakhtllas 
certifying the payment of that sum to be made over to the plaintiff. 

The defendant appealed to the District Judge, who confirmed the decision 
of the Munsiff on all points, save as to the question of the sums payable to 
the plaintiff ’s superior landlord and to the Collector, and as to this point he 
held as follows — “ There is nothing to show that the plaintiff has been obliged 
to pay the same, or that any obligation has been oast upon him to pay it. The 
obligation was upon the defendant to pay these sums ; and when no claim has 
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been made upon the plaintiff, and when there is no allegation that the plaintiff 
has paid them, the presumption is that these sums have been paid by the 
defendant " ; and as to these items he modified the judgment of the lower 
Court. 

The plaintiff appealed to the High Court. 

Baboo Bhobam Churn Dutt for the Appellant contended that the Subordi- 
nate Judge should have given the plaintiff' a decree for the sums due to the 
superior landlord and to the Collector for revenue, inasmuch as the kabukat 
provided for such payments , and that the onus of proving payment of these 
sums was upon the defendant. 

Baboo Srt7iath Doss and Baboo Gyanetidra Nath Doss for the Respondent 
contended that the suit being one for rent, the moneys due to the superior land- 
lord and to the Collector could not be said to be rent, and therefora the 
plaintiff ought not to recover these sums. 

Judgment of the Court (Prinsep and Pk^ot, JJ ) was as follows 

The plaintiff’s case is as follows --The plaintiff is assignee of one Rysona 
Dasi, who held in possession certain land specified in the plaint. Of that land 
" she granted an yam to one Gobind Chunder Sircar in 1279 He, in 1280, 
granted a dur-ijara of these lands to the defendant, and in 1281 gave up the 
yam to Rysona Dasi. The defendant after this applied for and obtained from 
Rysona Dasi a confirmation of his diir-tjara ; and after this, in 1284, Rysona 
Dasi assigned her entire right to the plaintiff. 

[224] The terms under which the defendant held are contained in a kalndiatj 
not part of the record in this case The plaint states, as the reason for not filing 
it in the present (ftise, that it is already filed in Suit 1230 of 1877, being a suit 
against defendant for the rent due under the kabukat for the years 1282-83 in 
which a decree for plaintiff had been made, which decree had been appealed 
to the Judge’s Court. 

No objection was taken on tiie ground of the absence of tlie kabukat 
containing the terms oi the tenancy. It was in truth admitted in the defen- 
dant’s written statement that the tenancy was held on the terms as to pay- 
ment alleged by the plaintiff. 

According to the terms of the kabukat the tenant was bound to pay (1), 
Rs. 183-6-3 to the zaraindar (2), road and public works cess, Rs. 4-11-4 
each ; (3), Rs. 127-0-0 profit rent, and Rs. 3 ior value of molasses to the 
plaintiff'. The plaint alleged that “ plaintiff frequently called on defendant 
to pay to him the rent due to the zemindar, or to make over to him the 
dakhtllas showing payment of it, and to pay him the profit rent duo, but the 
defendant did not comply with his request.” 

The plaintiff' claimed Rs. 875-4-8, ol w^hich Rs. 645-9-10 was in respect 
of the moneys payable by the defendant for the years 1284 and 1285, and 
Rs. 229-10-10 as interest due on the unpaid “ instalments,” as they are called 
Ip the translation of the plaint. 

The pjaint seems to have been treated by the Munsif, and apparently 
understood by the parties, as including a claim for the delivery by the defen- 
dant to plaintiff of such dakhtllas as he might have in his possession. 

The defendant, among other defences (some of which need not be noticed) 
alleged : 1st, that he was Bani Madhub’s benamdar ; 2nd, that Bani Madhub 
had paid the rent due to the zamindar, and 3rd, that Bani Madhub had the 
dakhtlla for the rents. As to the first defence, that defendant was a benamdar 
only, the Munsif held him estopped by his admission in, and by the decree in 
the previous suit. As to the second, the defendant tendered evidence to prove 
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the payment of rent, and produced some dakkillas. The Munsit held that 
[885] payment to the amount of Rs. 116-5-9 only was established, pronounced 
a decree for plaintiff for Rs. 529-4-1, the residue of the Rs. 645-9-10 together 
with interest, Rs. 132-3-11 , and ordered the defendant to hand over the 
dakkillas to the plaintiff. 

The Sub-Judge affiAcied this decision save as to that part of it which held 
the defendant liable to pay to the plaintitt an amount equal to the sums pay- 
able to the superior landlord As to these he reversed tlie Munsif's decision, 
on the ground, as stated in the judgment, “ that there is nothing to show that 
the plaintiff has been obliged to pay the same, or that any obligation has been 
cast upon him to pay it The obligation was upon the defendant to pay 
these sums , and when no claim 1ias been made upon the plaintiff, and when 
there is no allegation that the iilaintiff has paid them, the presumption is 
that those sums have Vieen paid by the defendant.” Before dealing with these 
reasons, a defence set pp before us must be noticed 

It IS contended, first, that this suit is merely a suit for rent , and second, 
that the moneys payable to the superior landlord aie not rent, and cannot lie 
recovered as such. 

We think this lattei contention correct. Rent cannot be made payable 
as such to a third person (Woodfall, 12th ed , 355 , Lit. s. 346) 

. But although the suit is described in the first paragiaph of the plaint as 
a suit for rent, we think the case made by the plaint sufficiently makes out (as 
an alternative) a claim for damages against the defendant for breach of his 
contract to pay the superior landlord. It was dealt with on that footing 
by the Subordinate Judge, and on that footing decided against the plaintiff tor 
the reason given in the passage above referred to The plaintiff’s claim under 
this head must, we think, be construed as a claim for damages 

As to the grounds assigned by the Subordinate Judge for his decision, the 
defendant alleged in his written statement that the payments had been made 
and he tendered evidence to prove it He lailed If w^e thought it necessary, 
we should send the case back for further evidence as to the payment or non- 
payment of the money But we think that, as the defendant undoitook the 
onus of proof of payment, and having regard to [226] the respective positions 
of the parties, the Munsif was right m deciding the issue as to tlie fact of pay- 
ment to the superior landlord against the defendant 

It being established that the defendant’s agreement to pay the superior 
landlord the rents for 1284 and for 1285 was broken, tlie remaining question 
18 whether plaintiff was entitled to recovei fiom the defendant, afe damages for 
these breaches, the amount payable as lent (foi each year) for which he himself 
remained liable or whether, as plaintiff has not shown that he had paid the 
money, he is only entitled to nominal damages. 

We think the plaintiff is entitled to recover damages the full amount 
which the defendant agreed to pay, and has not paid 

In Loosemore v Badford (9 M & W , 657), plaintiff and defendant being 
joint makers of a promissory note, plaintiff’ as*surety and defendant as princi- 
pal, the defendant covenanted with the plaintiff to pay the money on a given 
day, and made default. It was contended that the^ plaintiff’, not having 
actually paid any money on the note, had suffered no substantial injury, 
and was entitled to nominal damage only. The Court held that the defendant 
was liable in the full amount of the money that he ought to have paid 
according to the covenant. To this same effect is Lethbridqc v Myiton (2 B. 
& Ad.. 772). 
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Here, fche defendant’s promise was an absolute promise to pay, in discharge 
of plaintiff’s liability to the superior landlord, the rent due for 1284 and for 
1285 within each year ; and the plaintiff was entitled to maintain an action in 
damages for the amount the moment the time expired within which the defend- 
ant was bound to pay. 

The decree of the Subordinate Judge must be reversed, and that of the 
Munsif affirmed. If the Munsif has awarded interest on the two sums of 
Es. 183-6-3 or either of them, his decree must be modified by striking out the 
interest so allowed, as interest cannot be allowed on these sums, which are 
awarded to the plaintiff as damages. 

Plaintiff to have costs throughout. 

Appeal allowed 


NOTES. 

[Such payment by the lessjce to the superior landlord may br regarded as rent according 
to the circumutances, or statutory definitions, if any — (1890) 27 Cal., 67 F B . 4 C W. N., 
31, (1895) 22 Cal 680 (684), (1898) 2 C. W N , 455 (457) 

This case was, in (1904) 32 Cal., 169 (174) 9 C W N , 96 hold not to have been over- 
ruled by the Pull Bench case of 27 Gal., 67 

See also (1898) 26 Cal , 241 (245) as regards the liability arising out of such a contract ] 

[227] APPELLATE CIVIL. 

The 2yth Januan/, 1885, 

Present 

Mr. Justice Field and Mr. Justice Beverley 

Gunga Pershad Bhoomick Judgment-debtor 

versus 

Debi Sundari Dabea. . . Decree-holdei ' 

Execution — Step in aid of execuiion— Legal lepieseutaiive appltfing Joi 
• execution wiihuut her name heiitq on the lecord, 

A obtained a decree against B in June 1879, and in execution thereof some time in 1879 
attached certain monies in Court which belonged to his judgment-debtor, and obtained an 
order for payment out to him Before receiving payment A died, and the execution proceed- 
ings were struck off on the 31st January 1880 On the 14th June 1880, and on the 22nd June 
1881, the widow of A, who had taken out probate, applied to withdraw this money from 
Court, and onjthe 1st of April 1882 applied for a copy of the decree obtained by A, for the 
purposes of execution At the t\mi of these three applications the widow had not applied 
for substitution of her name on the record in the plaoe of her deceased husband 

On the 6th January 1884 the widow applied to have her name substituted on the record, 
and for execution , 

* Appeal from Order No. 303 of 1884, against the order of F. 3~(\ CampbeU Esa” 
Officiating District Judge of Rajshahye, dated the 26th of August 1884, reversing the order 
of Baboo IVomothonauth Mookerjee, Subordinate Judge of that district, dated the 8th of Mav 
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Held, that the application was barred, as the previous applications were not under the 
circumstances steps in aid of execution. 

One Iswar Chundra Moitro obtained a decree against one Gunga Pershad 
l^oomick in June 1879, and in 1879, in execution of this decree, attached 
certain monies of the judgment-debtor which were deposited in the Munsif^s 
Court, and applied for an order directing payment of this money to him A 
cheque was made out in his favour, but before realizing the money he died. 
Execution proceedings were struck off on the Slst lanuary 1880, and this 
cheque was returned to the Court by the pleader of deceased decree-holder on 
the 19th February 1880 

On the 14th June 1880, Debi Sundari Dabea, the widow of Iswar Chundra 
Moitro, having obtained probate of her late husband’s will, applied to the Court 
for the payment of the money deposited in Court to which her husband had been 
entitled She, however, took no steps to have her name substituted on the 
record in the place of her deceased husband On the [228] 22nd June 1881, 
Debi Sundari Dabea made another application to the Court to have the 
monies, deposited as aforesaid, paid out to her, and an order was passed on 
the 29th August 1881, directing the money to be paid over to her 

On the 1st April 1882, Debi Sundari Dabea, who had not at the time 
been substituted on the record in the place of her deceased husband, made an 
application to the Court for the purpose of obtaining a copy of the decree for 
the purposes of execution, and on the 5th January 1884, she applied to have 
her name substituted on the record in the place of her deceased husband, and 
asked for execution 

The Subordinate Judge refused this application for execution on the 
ground that, inasmuch as Debi Sundari Dabea had not bad her name placed upon 
the record at the date of any of the former applications, none of those appli- 
cations could have the effect of saving execution fiom being barred by 
limitation. 

Debi Sundari Dabea appealed to the District Judge, who considered the 
Sub-Judge’s reason for refusing execution to be purely technical , but having 
regard to the cases of Hem Chunder Chowdhry v Brojo Soondury Debee 
(I. L. E., 8 Cal., 89), Fazal Imam v. Metia Singh (I. L. K., 10 Cal , 549), 
he unwillingly held that the petitions for the withdrawal of the monies 
deposited in Court were not such as to save limitation from applying But on 
the authority of the case of Kunhi Mannan v Seshagiri BhnMan (1. L R., 5 
Mad., 141), he held that the petition of the 1st of April 1882 for the purpose 
of obtaining a copy of the decree was “a step in aid of execution*," and would, 
therefore, save execution from becoming barred. He, therefore, allowed the 
appeal, and ordered execution to issue 

The judgment-debtor appealed to the High Court 

Baboo Biprodas Mookerjee and Baboo Bdikant Nath Dass for the 
Appellant contended that execution was barred. 

Baboo Ishwar Chunder Chuckerhutty and Baboo Aukhil Chtender Sen for 
the Respondent. 

The Judgment of the Court was delivered by . 

[229] Field, J. (Beverley, J., concurring). — The former execution case 
was struck off on the 31st of January 1880. We have then to consider the 
effect of three applications. The first of these applications was made on the 
14th of June 1880 , the second on the 22nd of June 1881 , and the third on 
the 1st of April 1882. 
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The application of the 14th of June 1880, and that of the 22nd of June 
1881, were merely to obtain payment of money in deposit in the Treasury in 
account with the Civil Courts, such money being payable to the person of 
whom the applicant was the legal representative. We tliink it impossible |jp 
say that either of these applications was a step in aid of the execution of the 
decree. 

The next application was that of the 1st of April 1882. This was 
application to get back the copy of the decree for purposes of execution, made 
by a lady who had not then been substituted for the decree-holder on the 
record. We think that this application also cannot be considered as a step in 
aid of the execution of the decree 

This being so, between the 31st of January 1880 and the 5th of January 
1884, there was no step taken in aid of the execution of the decree , and we 
agree with the Munsif in thinking tliat the present application is barred by 
limitation. 


We, therefore, set aside the order of the Judge, and restore that of the 
Muneif with costs. * 


ApplicMion refused. 


NOTES. 

t The Calcutta High Court has held that applications for payment out of moneys etc. 
are not steps in aid of execution . — 8 Cal , 89 , 10 Cal , 549 , 11 Cal , 227 , 2S Cal., 196 , 
though other High Courts hold different views • — 2 Mad., 174 , 16 Mfid , 462 , 17 Mad., 165 ; 
6 All , 366 22 Bom , 340 , 19 Bom , 261 , 11 C P L R 161 

Even in Calcutta, where the application involves something more than paying out, as for 
example ascertaining the amount to which the decree-holder is entitled on rateable distribution 
— such application was held to be a step in aid of execution — (1904) 8 C W N., 382 See 
also (1905) 10 C W N , 28 3C L J., 95 (96) 

In (1898) 23 Bom , 311, it was held that an application to the Court bv a decree 
asking for the return of the copy of a decree filed with a former darkhaat was not a step in 
aid of execution It would thus appear that in respect of such an application, it is immaterial 
whether the applicant was (23 Bom , 311) oi was not (11 Cal., 227) a party on the record 3 
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APPELLATE CIVIL. 


The 7th January, IHSO. 

Present 

• Mr. Justice Prinsep and Mr. Justice Pigot. 

Anand Coomari Defendant 

versus 

All* Jamin Plaintiff.* 

Adverse posSesston — Ejectment — LtmttaUo^i — Recovery of la^id — Limitation Act^ 
XV of 1877, sch. II, arts. 136, 137. 

On the 25th of Septefnber 1867, A executed a conveyance of certain land to B for 
valuable considenition. On the same day A acknowledged the execution of the deed before the 
Registrar, who afterwards registered [230] the same on the 19th of October 1867 ; B never 

Ap|>eal from Appellate Decree No 1164 of 1884, against the decree of Baboo Brojendra 
Ooomat Judge of Bankurah, dated the 17th of May 1884, reversing the decree of Baboo 
Hara'C^bind Mookerji, Muusif of Bankurah, dated the 29th of March 1880. 

■t 
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entered into possession of the land. On the 14th of November 1874, C purchased this land at a 
sale in execution of a decree which ho had obtained against B ; C did not enter into possession 
of the land, but, on the 26th of September 1679, brought a suit for the recovery thereof against 
who bad all along remained in possession. 

Held, that the suit was barred bv limitation under arts 136, 137*, sch. II, of the Limita- 
tiop Act, XV of 1877 

This was a suit for the recovery of land. It appeared that the land in 
question was sold by the defendant to one Abdul Rahim on the 25th of 
September 1867 by a private sale The defendant admitted the execution of 
the deed of sale before the Registrar on the same 25th of September 1867, but 
the instrument was not registered until the 19th of October 1867. The plain- 
tiff, in execution of a decree obtained by him against Abdul Rahim, purchased 
the property on the 14th day of November 1874. The present suit was 
instituted on the 26th of September 1879. 

The Court of First Instance found that neither the plaintiff nor his pre- 
decessor had had possession of the land within twelve years previous to the 
institution of the suit, and he dismissed it with costs. This decree was affirmed 
on appi^al. On special appeal to the High Court the suit was remanded to be 
tried on the merits, the Judges being under the impression that the defendant 
had, on the 19th of October 1867, acknowledged the execution of the conveyance 
of the 25th of September 1867 On remand, the plaintiff’s suit was decreed 
on the merits, the District Judge refusing to allow the question of limitation 
to be re-opened, though it turned out that the only admission bv the defendant 
of the execution of the conveyance of the 25th of September 1867 was one made 
before the Registrar on the date of its execution, and not on the date of the 
registration. On the question of limitation the District Judge’s judgment was 
as follows : — 

“ Though the execution of the kobala was admitted on the 25th September 
1867, it was actually registered on the 19th October 1867. The date of the 
admission of the execution of a document is not necessarily the date of 
the registration. Section 60 of the Registration Act directs the registering 
officer to endorse on the document a certificate containing the word ‘ regis- 
tered. ’ The last paragraph of that section runs as follows : * Such [231 J 
certificate shall be signed, sealed, and dated by the registering officer, 
and shall then be admissible for the purpose of proving that the document has 
been duly registered in manner provided by this Act, &c ’ The possession of 
the defendant during the time that the document was under registration could 
not be adverse, and that is what has been held by the High Couj-t. So far as 
the question of limitation is concerned, it is at an end. The defendant wanted 
to re-open it, but I have not allowed it to be re-opened.” 

The defendant appealed to the High Court. 

Mr. Twidale for the Appellant. 

Baboo Rash Behan Ghose for the Respondent? 

• [Art. 137 .- 


Description of suit. 


Period of Time from which period 

limitation. begins to run. 


Like suit by a purchaser at a sale Twelve years. . When the judgment-debtor is first 
in execution of a decree, when the | entitled to possession.] 

judgment-debtor was out of posses- 
sion at the date of the sale. 


0 OAIi.— 120 
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The Judgment of the Court was delivered by 

Plgotf J. — ^The question in the ease before us is, what is the nature of the 
possession of a vendor remaining in possession after the exeoution of a oon- 
veyanoe by him. That matter seems to have been considered by the Court of 
Exchequer, in the case of Tew v. Jones (13 M. & W., 12). That case is, in our 
judgment, an authority for holding that in the case of a sale out and out the 
vendor remaining in possession, that possession is adverse to the purchaser. 
That construction is in harmony with the inference to be drawn from 
arts. 136 and 137, Sch. II of the Limitation Act in this country ; and, therefore, 
having regard to that principle, it must be held that the possession of the 
defendant was adverse from the 25th September 1867 ; and that, therefore, 
when the suit was hied on the 26th September 1879, the plaintiff’s claim was 
barred. 

We should add that the lower Court misapprehended the expression in 
the language of the judgment of this Court, which, having regard to the 
alterations in the terms of the judgment upon the true date of the exeoution of 
the deed being ascertained, could not involve the proposition that there could 
be no adverse possession on behalf of the defendant up to the date of registra- 
tion. 'In the absence of express provisions, we think it could not be held that 
the commencement of the adverse possession should, by reason of the special 
prpvisions of the Registration Act, be deferred [238] until registration, accord- 
ing to the provisions of that Act, was completed. It must date, according to 
the principle already refeired to, from the date of the execution of (he deed. 
The plaintiff’s suit, must, therefore, be dismissed. Having regard to the 
circumstances of the case, we do not make any order as to costs ; each party to 
bear his own costs. 

Appeal dismissed. 


ROTES. 

[ An adverse possession against the vendor is also adverse to the purchaser, notwithstand- 
ing that there may have been symbolical delivery of possession to the purchaser . — (1894) 19 
Bom., 620 (626) , (1892) 16 Bom., 722. 

Adverse possession requiring actual possession, if the vendor was at the time of sale out 
of possession^ and subsequently regained possession, time runs from the latter date and not 
from the former, against the purchaser : — (1888) 13 Bom. 424. The adverse character of the 
vendor’s possession may be disproved by the fact of his transfer of the patta in favour of the 
vendee after the purchase : — (1907) 30 Mad., 624 . 17 M. L. J., 450 . 30 M. L. T., 10. 

It was also held in this case that this hen was of a non-possessory character.] 
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REFERENOB FROM CALCUTTA COURT OF SMALL CAUSES. 

The 12th February, 1885, 

Present : 

Sir Richard Garth, Knight, Chief Justice, and 
Mr. Justice Wilson. 

Aghore Nauth Banner] ee 
versus 

The Calcutta Tramways Co., Ld. ‘ 

Tramways Company — Agreement with conductor — Manager, power of — Juris- 
diction of Courts of Justice — Contract Act — Act IX of 1872, s. 28, ex. 1, 

The plaintiff became conductor of the Calcutta Tramways Company m accordance with an 
agreement which, amongst other things, provided that “ the Gouipany will retain a sum of 
money deposited by the conductor together with all his wages for the current month as 
security for the discharge of his duties, and in case of any broach by him of the rules, the 
Manager of the Company shall be the sole judge as to the right of the Company to retain the 
whole or any part of the deposit and wages, and his certificate in writing in respect of the 
amount to be retained and the cause of such retention .shall be binding and conclusive evidence 
between the parties in all Courts of Justice.’ 

On a reference from the Calcutta Court of Small Causes as to the effect of this agreement, 
held that it was a contract to refer to arbitration rendered valid by s 28, example 1, of the 
Contract Act, and that the certificate of the Manager was conclusive. 

A Conductor in the employ of the Calcutta Tramways Company brought 
this suit in the Calcutta Court of Small Causes against his employers, 
for the recovery of Rs. 18, of which Rs. 15 was a deposit, and Rs. 3 the 
balance of wages in the hands of the Company. The defendant company 
admitted the amount of deposit and the wages claimed ; but put forward an 
[388] agreement which had been entered into by the conductor, at the time 
of his engagement, dated the 3rd of September 1883, and contended that the 
certificate of the Manager, given in accordance with article 7 thereof, 
was a bar to the plaintiff’s claim. Article 7 provided that " the Manager 
of the Company, for the time being, shall be the sole judge between the 
Company and conductor, whether the Company is entitled to retain the 
whple or any part of the said Rs. 15, and also the wages due at time of 
discharge as liquidated damages, and his certificate m writing that the same 
or any given part thereof stated in such certificate are to be so retained, 
and of the cause of such retention shall be binding and conclusive evidence 
between the parties in all Courts of Justice.” The Judge of the Calcutta Court 
af Small Causes (Baboo Kunja Lai Banerjee) was of opinion that an agreement, 
such as the one abovemen tioned, which had the effect of absolutely restraining 
a party from enforcing his rights in a Court of Justice, was void, and gave the 
plaintiff a decree. The Company applied for a^ew trial, and upon a difference 
of opinion between the Judges before whom the retrial was held, two points 
were referred to the High Court, the second of which was as follows . — 

Whether or not the agreement of the 3rd of September 1883 absolutely 
restricts the plaintiff' from enforcing his rights, and is, therefore, having regard 
to the provisions of s. 28 of the Indian Contract Act, 1872, void to that extent. 

* Small Cause Court Reference No 6 of 1885, from adecibion of H. Millet, Ebq., and 
Baboo Kunja Lall Banner jee, dated 2nd June 1884. 
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Mr. Mulhck for the plaintiff. — The effect of article 7 is to make the 
Company, through its Manager, sole judge in its own cause. Moreover, such 
an agreement is void as it absolutely restrains a party from seeking his remedy 
in a Court of Justice, see Contract Act, s. 28. 

Mr. Gasper for the defendant was not called upon. 

The Opinion of the Court (GARTH, C. J., and WILSON, J.) on the point 
above mentioned was delivered by 

Garth, C. J. — The point referred to us raises the question whether article 
7 of the agreement between the parties can be enforced by the law of this 
country ? 

Under article 6 the Company are at liberty, in case of any breach of the 
rules by the conductor, to retain the whole of the [234] Es. 16, which the 
latter deposited as security for his good behaviour, as liquidated damages for 
the breach ; and they are also in the same way at liberty to retain any wages 
due to him , and then article 7 provides that the Manager of the Company 
for the time being shall be the sole judge between the Company and the 
conductor, as to whether the Company, m the event of any breach of the rules, 
is entitled to retain the whole or any part of the deposit of Rs 15, and also all 
wag^s due at the time of his discharge, as liquidated damages; and the 
Manager’s certificate in writing is to be conclusive evidence before any Court 
of Justice that the amount certified to be retained is correct, and that there is 
sufficient cause for its retention. 

It is contended, that this article is in direct contravention of s. 28 of the 
Contract Act as ousting the jurisdiction of the Courts to adjudicate between 
the conductor and the Company under such circumstances. 

Now s. 28, as I take it, intends to enact, as nearly as may be, what the 
law of England is upon the subject. It says, that “ every agreement by which 
any party is restricted absolutely from enforcing his right under it, or in 
respect of any contract by usual legal proceedings in the ordinary tribunals or 
which limits the time within which he may thus enforce his rights is void to 
that extent.” 

But then the first exception to the section provides, " that this is not to 
render illegal a contract, by which two or more persons agree that any dispute 
which may arise between them in respect of any subject shall be referred to 
arbitration, and that only the amount awarded in such arbitration shall be 
recoverable in respect of the dispute so referred.” 

The point which we have to determine here is, whether article 7 of the 
agreement n6w in question comes within that exception. I am of opinion 
that it does. The Manager of the Company is by that clause constituted by 
both parties the sole arbitrator between the Company and the conductor, as to 
whether, in the event of the conductor’s misconduct, the Company is entitled 
to retain the whole or apy part of the deposit of Es. 15, and of any wages 
W'hich may be due to him at the time of his discharge ; and the certificate of 
the Manager [23S] is to be conclusive evidence in all Courts of Justice of 
the amouift which the Company are entitled to retain. That seems to me 
precisely such a case as comes within exception I of s. 28 of the Contract 
Act ; and the dispute j^etween the parties which has arisen in this instance has 
been decided by the Manager under the arbitration clause. 

The point is very similar to those which so frequently occur in England, 
where an engineer or architect is constituted the arbitrator between a con- 
tractor and the person who employs him as to what should be allowed in case 
of dispute for extras or penalties. 
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St has been argued for the plaintiff, that the Manager in this case is 
virtually the Company, But this is not so. The Manager here is no more 
the Company than the engineer or the architect in the cases to which 1 have 
]U8t referred is the employer. Both parties have faith in the Manager, and 
are content to place themselves in his hands, as an arbitrator between them 
in ttie event of dispute. 

In the Bnglish case of the London Tramwayit Company against BaiUy 
(L.R., 3 Q. B. D., 217), to which we were referred, a precisely similar clause in 
the articles of agreement was held to be valid. 

There the complainant was one of the conductors of the Tramways 
Company under an agreement very similar in its terms to that which we are now 
considering ; and the Court held, that the certificate of the Manager was 
conclusive against the claim of the conductor. 

If I am right in supposing that s. 28 of the Contract Act does virtually 
enact the law of England, that case is a direct authority in favour of the view 
which we take. 

We therefore hold that the certificate of the Manager is conclusive 
evidence against the plaintiff 's claim. 

We make no order as to costs. 

NOTES. 

[ The statutory remedies for enforcing an agreement to refer to arbitration should be 
noted. The Indian Contrcict Act 1872 originally provided foi specific performance of such 
contract and barred other remedies But the Specific Relief Act 1877 sec. 21 enacted that save 
as provided by the Code of Civil Procedure no contract to refer a controversy to arbitration 
shall be specifically enforced See also the changes introduced by the Indian Arbitration Act 
1899 ; 34 Bom , 13.] 


[236] CEIMINAL REFEEENCE 

The 3rd Mar eh, 1885. 

Present . 

Mr. Justice Field and Mr. Justice Beverley. . 

Bamanund Mahton Complainant 

versus 

Koylash Mahton AccL^sed. ‘ 

District Magistrate' s Office — Deputy Magistiate placed in charge o^ current 
duties of District Magistrate's Office — Jurisdiction — Criminal Procedure 
Code — Act X of 1882^ s. 437^ Penal Code, Act XLV gf 1860, s$, 379, 

41 7 — Summary trial — Splitting of charges for purpose of jurisdiction. 

A Deputy Magistrate placed in charge of the current duties of the District Magistrate’s 
Office IS not thereby vested with jurisdiction under s. 437 of the Code of Criminal Procedure. 

* Cnminal Reference No. 29 of 1^6, made under s. 438, by H. W, Gordon, Esq., 
Sessions Judge of Sarun, dated the Xlth of February 1865. 
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Where an accused is charged with ofEenoes, one of which is triable summarily and the 
other not so triable, it is not dpen to a Magistrate to discard the latter charge and to proceed 
to try the case summarily. 

OKE Ramanund Mahton preferred to the Magistrate of Sarun a complaint 
against one Koylash Mahton, under ss. 379 and 417 of the Penal Code. The 
Magistrate referred the case to a Bench of Magistrates. The Bench recorded 
the complainant’s evidence, and referred the case to the Police for enquiry and 
report. On the receipt of the Police report, the President of the Bench passed 
the following order (presumably under s. 203 of the Criminal Procedure 
Code) : — “ There is neither theft nor cheating ; I refer the plaintiff to the Civil 
Court for enforcing payment of the consideration-money ; case struck off.” 

The complainant then applied for a re-hearing of his case, and the Presi- 
dent of the Bench of Magistrates, (who was then in charge of the District 
Magistrate’s oihoe), in bis capacity of Deputy Magistrate in charge of the 
District Magistrate’s office, ordered the case to be restored to the file. 

The Bench (the Deputy Magistrate presiding) thereupon tried the case 
summarily under s. 379 of the Penal Code, and convicted the accused, 
sentencing him to a fine of Bs. 50, or in default to one month’s rigorous 
imprisonment. 

The prisoner moved the Sessions Judge to refer the case to the High Court 
on the following grounds : — (1) that the Deputy [237] Magistrate had no 
jurisdiction to order the re-hearing of a complaint which he had already dis- 
missed under s. 203 of the Criminal Procedure Code, the mere fact of his being 
in charge of the District Magistrate’s office not giving him any power to pass 
such an order ; and (2) that the District Magistrate having referred the case 
to the Bench for disposal under ss. 379 and 417 of the Penal Code, it was not 
open to the Bench, in order to give itself summary jurisdiction, to reject one 
part of the complaint under s. 417, which was not triable summarily, and to 
accept the other part of the complaint under s. 379, which was triable sum- 
marily. 

The Sessions Judge, being of opinion that on the grounds above set out 
the proceedings of the Bench of Magistrates should be set aside, referred the 
case to the High Court. 

No one appeared for either party on the reference. 

The Order of the Court (Field and Beverley, JJ.) was as follows * — 

For the reasons set out by the Sessions Judge, we reverse the conviction 
of Koylash Mahton, and direct that the fine, if realized, be refunded, 

A Deputy Magistrate placed in charge of the current duties of the District 
Magistrate’s office is not thereby vested with jurisdiction under s. 437 of the 
Code of Criminal Procedure. 

Gomiction set cLside. 


NOTES. 

( In (190O) 25 Bom., 90 this case»was distinguished and held inapphciible to a case under 
sec. 395 1. P. G. when it was found that the offence committed came also within see. 122 
which for want of sanctiop of Government could not be proceeded with.] 


m 



DEPUTY OOMMR., RAE BABEDl V. RAMPAD SlKGH [1884] LL.R. 11 Gal. 888 


[ 11 Cal. 287 ] 

PEIVY COUNCIL. 

The 14th November, 1884. 

Present : 

Lord Fitzgerald, Sir B. Peacocjk, Sir R. P. Collier, Sir R. Couch, 
AND Sir a. Hobhouse. 

Deputy Commissioner of Rae Bareli Plaintiff 

versus 

Rampal Singh Defendant. 

[On appeal from the Court of the Judicial Commissioner of Oudh.] 

Construction of instrument of mortgage. 

An instrument, mortgaging villages for a sum payable within a certain period by instal- 
ments, and making distinct provision that, upon default in payment of an instalment, the 
mortgagee by his servants was to take possession, and after paying the revenue and the 
expenses of collection, to [288] credit the balance towards payment of the instalment, also 
contained the following. Should on the expiration of the term of this instrument any 
money remain due, then, till payment thereof, possession will continue according to the 
terms herein set out. If I do not accept this, then, as soon as the breach of promise occurs, 
they will at the end of the year realize the whole amount of instalment by ^ sale of the 
villages and of other moveable and immoveable property belonging to me.*’ 

Held, that such an instrument must be taken as a whole, and that the true construction 
to be put on it should be that which, being reasonable, would also give effect to all parts of it. 

Held, accordingly (on the contention that these words negatived the mortgagee’s right 
to take possession upon default in payment of an instalment, leaving him only a right to 
proceed to sale), that, as this construction would not give due effect to the first part of the 
instrument, it must yield to a construction which, not only would give such effect, but would 
also be the more reasonable one, viz., that the mortgagee should take possession upon such 
a default, and also might sell if the mortgagee ob]ected to his applying the rents in reduction 
of the principal and interest due. 

Appeal from a deorae (Slst October 1881), of the Judicial Commissioner 
of Oudh, reversing a decree (20th December 1880) of the District Judge of 
Rai Bareli. 

This suit was instituted by the appellant as the manager, on behalf of the 
Court of Wards, in charge of the Pindri Ganeshpur estate, of which Shahdeo 
Singh was the proprietor, to obtain possession by enforcing a mortgage of 
thirty-one villages, executed by the respondent’s .wife, the Rani Subhao 
Koer, on the 10th March 1874, Possession was claimed on the ground that 
the mortgagor had failed to pay the stipulated yearly instalment. 

This claim was resisted by Raja Rampal Singh, on the ground that the 
right to possession, on such default, depended, by the terms of the mortgage, 
on the mortgagor’s consent ; and that in the absence, or on the refusal, of 
such consent, the mortgagee must exercise his ordinary right of realizing his 
security by obtaining an order for sale, and selling his security. 

The material parts of the mortgage-deed of 10th March 1874 are set 
forth in their Lordships’ judgment, as well as the circumstances under which 
another defendant became, and ceased to be a party to this suit. 
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The District Judge of Bai Bareli, after concluding on that part of his 
judgment which is quoted by their Lordships, that the [239] power of obtain- 
ing possession by the mortgagee, on default being made in payment of the 
instalment, was given absolutely, added the following ; — 

“Had such power been intended to be subject to the wish of the mortgagor, 
the natural way of expressing the idea would be kabza de denge (I will give 
possession), and there w’ould have been an express mention that such delivery 
of possession would be contingent upon the will of the mortgagor. Such is 
not the case here. The form of mortgage in which property is mortgaged, and 
delivery of possession is made contingent upon failure of instalments, is very 
common , and in interpreting deeds of this kind, and in the absence of clear 
and explicit condition to the contrary, the Courts will not accept a construction 
which would materially vary the rights ot the parties and create rights and 
obligations different to what they are understood to be under such mortgages. 
That, in executing the mortgage in question, the parties intended to create a 
mortgage different in its nature to the ordinary kind of mortgages does not 
appear from the deed , and I cannot hold that the words aqar mujh ko yeh 
manzur na ho (if this be not agreeable to me) were intended to mean that the 
preceding terms of the mortgage would become null and void at the will of the 
mortgagor. Again, the expression used with reference to the mortgagee’s 
power of recovering the instalment money is expressed in the words wusul kai hn 
(may realise), an expression which by no means can be understood to confine 
and limit the mortgagee’s remedy to that relief only ; but indicates option in 
the matter, as the grammatical sense of the words clearly shows. The clause 
appears to have been introduced to benefit the mortgagee by giving him imme- 
diate power of recovery of the mortgage money, and not to divest him of the 
power, which he would independently have, of obtaining possession on failure 
of due payment of instalments. So that, if the mortgagee chooses to waive his 
right of immediate recovery of the mortgage money, there is nothing to preclude 
him from falling back upon the power vested m him by the preceding conditions 
of the mortgage, and to seek recovery of possession. This construction receives 
further support from the circumstance that, even after the clause just referred 
to, the deed goes on to lay down certain [240] other conditions which relate 
to the mortgagee’s rights whilst in possession.” 

The Judicial Commissioner, holding that “ the mortgagee must realize 
his security,” reversed the decree of the District Judge. 

On this appeal — 

Mr. J..D. Mayne and Mr. J. T, Woodroffe, for the Appellant, argued that 
the decision of the Judicial Commissioner was wrong. The first Court had 
rightly held that the instrument gave the mortgagee the right to convert the 
mortgage, upon a default occurring in payment of the instalments, from one 
without possession into a mortgage with possession. This power had not been 
put, by the effect of subsequent words, under the control of the mortgagor to 
compel the mortgagee to sell. 

Mr. .2?. V. Doyne and Mr. C. W. Arathoon, for the Eespondent, contended 
that there was an actual expression of the intention of the parties, to the 
effect that possession could not be taken on the part of the mortgagee, without 
the consent of the mortgagor. 

Counsel for the Bespondent were not called upon to reply. 

Their Lordships’ Jud^niBllt was delivered by 

Sir R. Oouch. — The suit in this case was brought by the present appellant. 
The plaint prayed that under the terms of an instrument of mortgage, dated 
the 10th March 1874, possession as mortgagee of 31 villages specified in that 
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instrument of mortgage should be awarded to the plaintiff. At the time of 
filing the plaint the respondent Baja Bampal Singh, was not in possession of 
the villages. The person in possession was Dirgaj Kunwar, his mother. Bampal 
Singh was made a defendant on the ground that, under the circumstances which 
were stated in the plaint, he was liable to pay the original debt, and was the 
real owner of the mortgaged villages Dirga,i Kunwar was made a defendant 
as being the party in possession. The plaint was filed on the 31st March 1880. 
On the 11th June 1880 there were proceedings for mutation of names. It is 
not necessary to go into the particulars of those proceedings, the result of 
which was that Bampal Singh came into possession, and on the 14th June, in 
his written statement in the suit, he defended [241] it as being in possession, 
and Dirga] Kunwar in fact became no longer a real party to it The contest 
is between the present appellant and Bampal Smgh. The only question which 
is now raised is upon the construction of the mortgage of the 10th March 1874. 

The terms of that mortgage, after reciting particulars showing how it 
came to be entered into, are these After stating that there was to he a mort- 
gage for Bs. 50,000, with a promise to pay it up in five years, from 1875 to 
1379, it proceeds, — “Therefore, 1, while enjoying sound health and proper 
senses, do hereby mortgage without possession to the Shahzada, in lieu of 
Bs. 50,000, being the balance of the consideration of the above mentioned 
decree, the following villages, as per boundaries given below, situate in the 
above-named pargana and district, together with all vested and contingent 
rights, the gross rental of which is Bs. 18,253-lii-3, and the Government 
revenue, Bs. 7,986 , my husband having gifted them to me by a deed of gift 
dated 2nd June 1873, with power to sell, or mortgage, or transfer in every 
way the proprietary right, and 1 holding possession tJiereof Baja Hanwant 
Singh, my father-in-law, has also recognised the fact by the decree dated 7th 
September J 87 1 , and in case of change of heirs from time to time this 
property cannot be taken out of my possession ; and I covenant as follows . 
(1)1 will pay Rs. 10,000 per annum at both crops to the Shahzada Sahib, and 
of that amount his servants will first deduct the interest, whatever it may 
come to by calculation, and then credit tlie balance towards the principal and 
in case of any disorder which may cause default in payment of the instalment, 
the servants of the Shahzada Sahib Bahadur, taking complete possession of 
the mortgaged estate, will hold themselves liable for the payment of the 
Government revenue, including land revenue and cesses of all sorts, and having 
first deducted from the savings the cost of making collections at the rate of 
10 per cent , on the gross rental on account of the pay of servants, will credit 
the balance towards the instalment money , at the end of each year, in the 
months of May, June, November and December, having made up accounts, 
they will note the date of realisation. Till the time the accounts are not made 
up [2423 there will be no claim or objection on my part to set off the interest 
against the amount collected ; on the other hand the amount collected will be 
considered as amount in deposit ’* To stop here foi the present, there is here 
a distinct provision that upon default in payment of an instalment the mortgagee 
by his servants was to take possession of the mortgaged property, and to collect 
the revenue, and apply it towards the payrnent*of the instalment, ^he words 
are . “ The servants taking complete possession.” That evidently shows that 
possession was to betaken, the mortgagee was to have powev to take possession on 
the npn-payment ol an instalment What is said by the District Judge in his judg- 
ment is very pertinent to this part of the instrument. He says “ The question 
“ involved in the fifth issue now remains to be determined, viz., whether under 
“ the terms of the deed of mortgage the plaintiff is entitled to sue forposses- 
sion. The words of the deed, so far as they bear upon this point, have been 
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" carefully read and considered by me in the original Hindustani, and a literal 
** translation has been given above in this judgment. There is no doubt that 
there is some ambiguity in the language of the deed. That a breach of the 
“ condition as to regular payment of instalments has taken place is not denied 
“ on behalf of the defence , but it is contended that such breach having taken 
place the plaintiff’s only remedy is to sue for the recovery of -the mortgage 
“ debt, and that the plaintiff’s right to enter into possession was intended to 
“ be contingent upon the wish of the mortgagor For this contention the 
“ defence relies upon these words of the deed ‘ And if this be not agreeable to 
me, then immediately on the happening of the breach of promise, after the end 
“ ‘ of the year, they may realize the entire instalment money, etc ’ It is contended 
“ by the defence that the word ‘ this ’ {yeh), used in the above sentence, applies 
“ to all the preceding conditions in the deed, and that it makes the condition 
“ of taking possession entirely dependent upon the mortgagor’s wish. But I 
“ am of opinion that this is not a fair construction of the Hindustani words as 
“ they are used in the deed The language of the deed shows tliat the power of 
“ obtaining possession on failure of regular and full payment of instalments was 
“ given absolutely, the words used being kabzakarkr (having taken possession), 
[243] ‘ and emphasised by the words us? waht, at once, which, read 
“ together, indicate absolute power to take possession ” Therefore we have 
in the first part ol this instrument an absolute power on the part of tlie mort- 
gagee to take possession on non-payment of an instalment That this was con- 
templated is shown also by the provision at the end of the instrument, which 
says . “ Should, on the expiry of the term of this instrument, an\ money remain 
due, then, till the payment thereof, possession will continue according to the 
terms herein set out. ” Then, after the passage which has been read, comes the 
part upon which the respondent relies “If I do not accept this, then as soon 
as the breach of promise occurs they will at the end of the year realize tlie 
whole amount of instalment by sale of the villages and of other moveable and 
immoveable property belonging to me. Should in any wav any objection be 
raised by me, or by my husband, as between ns or in Court, it will be void ” 
The contention on the part of the respondent is, that these words apply to all 
the previous parts of the deed, andsthat the mortgagee could not take posses- 
sion, except at the option of the mortgagoi , and if the mortgagor thought fit to 
say that the mortgagee should not take possession but should realize the 
amount of the instalment by sale of the villages, that course must be adopted, 
and a suit for possession could not be maintained. Now the consequence of 
putting such a construction as that on this part of the instrument would be to 
make it not^ consistent with the former part, which gives a power to take 
absolute possession. The instrument must be taken as a whole, and that 
construction must be put upon it which will he a reasonable one, and will 
give effect to all the parts of it, A construction w’^hich will give effect to all is 
that the words, “ if I do not accept this, ” may be referred to the part which 
immediately precedes that passage, namely, that which provides for the 
setting off the interest against the amount collected by the mortgagee when in 
possession. The other construction would not only not give the proper effect 
to the first part of the instrument, but it would also involve what could scarcely 
have been contemplated by the parties, viz., that the only security, the 
only remedy which the mortgagee would have if the mortgagor thought fit to 
insist [2443 upon it, would be that upon default in payment of an instalment 
he would be obliged to sell a portion of the property so as to realize the 
amount of that instalment. That can scarcely have been in the contempla- 
tion of the parties. The instrument must be looked at as a whole, and in 
their Lordships’ opinion the reasonable construction is that there was an 
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absolute power to the mortgagee to take possession on default in payment of an 
instalment, but if the mortgagor objected to the mortgagee applying the rents 
in reduction of the principal and interest, the mortgagee might sell the mort- 
gaged property and other property which was brought into the security, in 
order to satisfy the debt. This seems to their Lordships to be the reasonable 
construction of the instrument It is the construction which the District Judge 
put upon it, but which the Judicial Commissioner thought was wrong, and 
therefore reversed his judgment. 

Their Lordships will humbly advise Her Majesty to reverse the decree of 
the Judicial Commissionei , leaving the judgment of the District Judge to 
stand, and the respondent will pay the costs of this appeal, and the costs of 
the appeal in the Court of the Judicial Commissioner 
Solicitor for the Appellant , Mi H Tteahurc, 

Solicitors foi the Respondent . Messrs. Deane, Chubb Co. 


NOTES 

[ The iiistrumoiit shf)uld be ujiistrued as a whole —(1911) HOC, 189 11 T.G , 685 

See also 11 Cal , 121 siqno ] 


[11 Cal. 244] 

PRIVY COUNCIL 

The 18th Novembet , 1884. 

Present 

Lord Fit/gekali), Sir B Peacock, Sir R P Collier, 

Sir R Couch and Sin A, IIobhouse. 

Bishenmim Singh and others. .. . Objectors 
versus 

The Land Mortgage Bank of India Petitioners. 

[On ajipeal from tlie Higli Court at Foit William in Bengal J 

J iinsdiction as between District Judqc and Subordinate J udqc of a Court 
making a deciec to execute it, notwithstandinq lertatn special matters 
The sale of inortg.igod piopeitv was decreed b\ a SubordinAtc Judge Befoio the sale 
another suit, instituted in the same Court foi the purpo'ie of having other property (^ubsti- 
lutod in lieu ot part of that mortgaged, wms tidiisfenod to the Court of the "District Judge, 
who decreed, upon consent, that the substituted pro])eitv should be sold, and that, for the 
purpose of this sale, this suit should be taken as siipploniciital to the former one On the 
petition of the mortgagee for execution ot the docieos in both ".uits in the District Court, it 
was objected that execution could [245] not pioceod fcheioin, tyi the ground that the decree for 

sale was that of the Subordinate Court 

Held, that the decree (which affected the whole property mortgaged) was that ^f the District 
Court, which accordingly had jurisdiction to execute iff To have enabled the Subordinate 
Court so to do, an order by the District Court would have been necessary. 

Matter which had no bearing on the question raised on this appeal having been introduced 
into the record, it was ordered that all such costs as might h«iV6 been so occasioned should be 
disallowed by the Registrar, on the taxation of costs 

^Appeal from a decree (8th April 1881) of the High Court, dismissing an 
appeal of the present appellant from a decree (6th November 1880) of the 
District Judge of Bhagulpore. 
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The above ooncurrent decrees were made in execution proceedings taken 
by the present respondents against the appellants. The question now raised 
was as to the jurisdiction of the District Court to execute the decree of which 
execution was sought, as that of the District Judge, the appellants contending 
that it could be executed only by the Court of the Subordinate Judge of that 
district. 

A mortgage by the appellant to the respondent bank not having been 
satisfied, a suit was instituted thereupon by the latter. A decree was made on 
the 8th January 1877, for Es. 1,69,515, to be executed against the property 
mortgaged. 

On application for execution by attachment and sale, certain interveners 
objected that the judgment-debtors had, before the mortgage, parted with their 
interest in part of the mortgaged property. The Subordinate Judge allowed 
this objection as to part of the property, upholding the right of the decree- 
holder to execute against the remainder 

The bank then sued the present appellants in the Court of the Subordinate 
Judge, asking for a declaration that the properties which had been acquired in 
heu of those which the mortgagors professed to mortgage should be held 
subject to the mortgage. 

This suit having been transferred foi trial to the Court of the District 
Judge, the defendants agreed to the substitution, filing an answer to the effect 
that the property substituted should be liable to be sold in execution of the 
decree obtained by the bank in the Court of the Subordinate Judge on the 8tli 
January 1877, [246] and that, for the purpose of that auction sale, this suit 
ought to be taken as “ supplemental " to the former one, and that the decree of 
the above date should be “ amended ” accordingly. It was further agreed that 
the appellants should have six months' time for payment. The Judge, on the 
6th August 1879, made a decree in terms of this agreement. 

For execution of this decree by attachment and sale of all the properties, 
the bank applied to the District Judge. The present appellants objected that 
execution in the District Court was unauthorized by the terms of tlie decree 

This objection was disallowed by the District Court , and a Divisional 
Bench of the High Court (CUNNINGHAM and Prinsep, JJ.), dismissed an 
appeal from this ordei 

On this appeal - 

Mr J. F. Leith, Q.C , and Mr. C W AnUhooji, for the Appellants, argued 
that the sale having been ordered by the Subordinate Court on 13tb August 
1877, and thfibt order remaining, should have been carried out in that Court. 

The District Court did not itself decree the sale, but made a decree “ sup- 
plemental ” m its own terms to that of the Subordinate Court Thus the order 
for sale could not be said to be that of the District Court Eeference was 
made to ss 223 and 224 of the Code of Civil Procedure, Act X of 1877. 

Mr. M. V. Doyne (with whom was Mr. Horace Davey) for the Eespondent 
was not called upon. 

Their Lordships’ Jud£men4 was delivered by 

Sir A* Hobhouse. — The question raised in this appeal relates to the pro- 
priety of a sale effected on the 6th November 1880, under the order of the 
District Judge of Bhagulpore. The appellants are the judgment-debtors of the 
respondents, and the debt was secured by a mortgage. A suit was instituted 
by the respondents before the Subordinate Judge of Bhagulpore, for the purpose, 
of realising that mortgage, and on the 8th January 1877 a decree was made, under 
which the property comprised in the mortgage was to be sold. Before the sale was 
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effected certain objectors appeared, and then it turned out that the appellants had 
assumed to [247] include in this mortgage certain property which, by a previous 
family arrangement, had passed to other members of the family. But, at the same 
time, and by the same arrangement, the appellants had received other properties 
which were not included in the mortgage The respondents then instituted 
another suit, also in the Court of the Subordinate Judge of Bhagulpore, for the 
purpose of bringing within the influence of the mortgage the property which by 
the family arrangement had been substituted for the property that was pro- 
fessedly mortgaged, liut did not belong to tlie mortgagors. That suit was 
called up by the District Judge into his Court, and in that suit a decree was 
made on the 6th August 1879 by the District Judge, which has now to he 
construed. 

The decree was made by the consent of the debtois, and tiie effect of it 
was this : The Court declared that the substituted properties wore tit to be sold 
by auction in execution of the decree of the creditors (that is, the decree of tlie 
8th January 1877), and that for the purpose of that auction sale this suit ought 
to be taken as supplemental to the former suit. Then it directed that the 
mortgage given by the debtois to the creditors, and the aforesaid decree of the 
8th January 1877, should he amended according to the previous declaration. 
Another term of tlie consent decree was that the debtors should have six 
months’ tune, from the date of decree in the new suit, for making arrangements 
for payment of the amount due 

- Those were the mam terms agreed upon, and embodied in the decree. The 
six months elapsed, and some time after they had elapsed the creditors, the 
respondents, presented a petition ter execution of the decree in the second suit. 
It has been disputed whether it was a petition lor the execution of ihe decrees 
in both suits Part of the petition looks one way and part the other, but it 
may be taken to be, as the appellants contend, that it was a petition for the 
execution of the decrees in both suits Now it is a very odd thing that there is 
not in this record any copy of the order made upon that petition All their 
Lordships find is that an order was made fixing the sale for the 5th November 
1880, and that an application was made by the appellants loi a postponement 
of that sale. Tlie [248] application seems to have been made on the very day 
lor which the sale w%‘is fixed The Judge relused that apxih cation The sale 
took place The appellants say they are aggrieved by that sale, and they seek 
by this appeal in some way to disturb the sale It is difficult to say what 
they seek, because they now rest their case upon the allegation that the 
execution proceedings should have been carried into effect by the Subordinate 
Judge, and that the District Judge had no such powei If so, the order by 
which the appellants are aggrieved is the ordei winch was made In answer to 
the petition for execution, and which ordered the sale , and that order is not 
appealed from. The order that is appealed from is tlie oidor made by the 
District Judge refusing the application to postpone the sale, which was a totall> 
different question. It would be exceedingly difficult for the appellants to 
succeed, even if there were no jurisdiction, because they have never taken the 
proper course to complain on the ground of want of jurisdiction. They 
complain only of that which is discretionary in the Judge, of ordering the sale 
to take place at the time fixed or to postpone it That is the ground of appeal 
to the High Court, and the ground of their appeal here , 

But their Lordships do not desire to rest their decision upon that jioint. 
They think on the point whicli has been argued at the bar here, though it is 
pot properly raised by the petition of appeal, that the appellants have shown 
no case for disturbing the order made by the District Judge. It is quite clear 
that in applying to the District Court for execution of the decree in the new 


965 



11 Cal. 249 bishbnmun &c. v . land moktgage bank Ac. [1884] 


suit the parties must have considered that the decree was one of the District 
Judge, and to be carried out by the District Judge , and though unfortunately 
we have not got the order made on the petition for execution, the District Judge 
himself must have so considered, because he made the order for the sale, and 
the sole question is whether the decree of the 6th August 1879 was the decree 
of the District Judge. 

Now, like other decrees of Indian Courts, this is not drawn in the most artistic 
form, and it might be open to argument whether in saying the decree of the Subor- 
dinate Judge should be amended that decree still remained thedecree of the Subor- 
dinate [249] Judge , but their Lordships think that, even construing the language 
of the decree strictly, the better construction is that it was intended the decree 
should be that of the District Judge, and they think that in point of procedure 
it was more proper to make it the decree of the District .ludge than the decree 
of the Subordinate Judge. If then it was desired that the Subordinate Judge 
should execute tlie decree, there should liave been an order made by the District 
Judge ordering the subordinate Court to carry the decree into execution. The 
District Judge did not take that view He carried his own deciee into execu- 
tion, and their Lordshii:)s consider that the decree which he carried into execu- 
tibn drew up into itself the decree of the Court below, and that it w^as in effect 
a decree for a sale of the whole of the property which the new suit approved 
to be the property aftected by the mortgage It may be observed in constru- 
ing that decree that there is certainly one teim in it which applies to the vrhole 
property , that which was originally well mortgaged, and that which was 
substituted into the mortgage, namely, that six months’ time should be allowed 
to the appellants to make arrangements Their Lordships think that on the 
broad construction of this decree the sensible view of it is to hold that it was 
the decree of the District Judge, that it affected the whole property mortgaged, 
and that his lurisdiction to order execution was cleai . 

The result is that the appeal ought to be dismissed, and theii Lordshijis 
will therefore humbly advise Her Majesty to that effect 

The appellants must pay the costs of the appeal , but their Lordships 
observe that in this record, as in many others that come before them, there is 
mattei introduced which could not possibly have any bearing upon the question 
raised by the appeal. There is a maj) of the clistiict of Bhagulpoie, which is 
nothing but a copy of a public map It is not an estate map, and even if it 
wore, it would be difficult to see how it could hear on the question involved in 
this appeal. There aie also nearly 30 pages of iiimmahimdi accounts, and it is 
impossible to understand how those could have had anv bearing upon the 
appeal Tlierefore, in the taxation of the costs, their Lordships [250] desire 
that the Registrar shall disallow all such as have been occasioned by the 
introduction of irrelevant matter 

Solicitor for the Appellants Mr. T L. Wilson. 

Sohcitois for the Respondents Messrs Freshjficlds and Williams. 


NOTES. 

[ On the question of pnoritv thfs case was difetingUKshod in (1894) 18 Mad., 63 (63) as, 
there, the purchaser had for years allowed the vendor to remain in possession and there- 
by put him in a positioi^to hold out to others that it was his 

As regards the costs entailed by the introduction of unnecessary records, the Privy Council 
animadverted upon the practice in (1884) 8 Mad , 219 and directed the Registrar to treat 
them as not forming part of the record, in taxing the costs. 

Their Lordships expressed themselves even more strong! > in (1902) 25 Mad., 078 P.C.= 
29 1. A., 150, and ‘-uggested to the High Court the desirability of framing regulations, if 
none existed, to check this abuse.] 
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[11 Cal. 250] 

APPELLATE CIVIL. 


'I'he '46th January, 1886. 

Present 

Mr. Justice Tottenham and Mr. Justice O’Kinealy. 

Kara Sundari Debi One of the Defendants 

versus 

Kumar Dukhinessur Malia (Plaintiff) and others Defendants.''' 

Agreement of parties — Compromise— Decree on Compromise — Appeal — 

Code of Civil Proceduie, Act XIV of 1882, s 876. 

After Hint filed by the plaiutifi ag.iirist several defendants, one of whom was an infant, a 
petition of compromise entered into between the ulult patties was filed in Court The 
petition stated the terms of arrangement, and also that an application would be made by the 
guardian of the minor praying the Court to allow the compromise to be carried out on his 
behalf Ten days after the petition of compromise was filed, the first defendant and the 
plaintiff pioaonted petitions to the Court withdrawing from the compromise, and pr<iying that 
the Sint should proceed The second detendant presented a petition praying that the com- 
promise should be recorded, and a decree passed according to its terms The Court made a 
decree in accordance with the prayer of the second defendant’s petition The first defendant 
appealed 

Held, that an appeal lav, and that the lower Court was wrong in ciifoicing the com- 
promise at the instance of the second defendant 

Semble, that s 375 of the Codi* of Civil Proceduie merely (‘Overs cases ni which all parties 
consent to have the terms entered into, caiiicd out and judgment enbci(‘d up 

Ftutfomey Lnlji v Pooiibai (I L R . 7 Bom , 104) questioned. 

GobinD ProsaI) Pundit died on the 30th of DecembeT 1861, leaving him 
surviving his widow Darimha Dehi, who died in 1872, and three daughters— 
Sharna Sundari, who died in 1870, Haiti Bundari, the defendant No 1 , and 
Uttum Coomaree, the defendant No 3, who was a childless widow at the death 
of her mother. [251] Hara Sundari had live sons — Bireshur Maha (wlio died 
in 1879, leaving him surviving one son, Piomotiionath Malia, defendant No 4), 
Kamessur Malia, the defendant No 2, Surbeshur Malia, wlio died in 1865, 
Dukhinessur Malia, the plaintiff, and Songeslnvar Malia, wlio diec\ in 1865. 

On the 17th of June 1858, Gohind Prosad made and published his last 
will and testament, wherebv lie, aftei declaring he had endowed a certain idol 
with his entire estate, made certain charitable bequests, gave certain legacies, 
and laid down rules as to the maintenance of his family. On his death m 
1861, the executors appointed bv the will lefusefl to act, and his widow 
Darimba Debi took out a certificate under Act XXVII of 1860, and adminis- 
tered the estate, describing herself as shehaitfii the idol. From the death of 
Darimba in 1872, the defendant Hara Sundari managed the estate. On the 
19th of October 1881, littum Coomaree, who claimed^ to be entitled to an 
eight-anna share of the property of Gobind Prosad, on the ground that the 
family was governed by Mitakshara law, assigned all right, title, and interest 
in the same to the plaintiff. On the 9th of February 1882, the plaintiff filed 

* Appeal from Original Decree No 39 of 1884, against the decree of Baboo Jogesh 
Ghunder Mitter, Subordinate Judge of Burdwan, dated the 29th of November 1883, 
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the present suit, claiming to be entitled to, and to possession of 4m eight-anna 
share of the property left by Gobind Prosad, asking to have the will construed, 
and alleging that the majority of its provisions were bad in law as tending to 
create a perpetuity and secure prepetual accumulation of the bulk of the 
income. The defendant Hara Sundari contended that the will was valid ; that 
under it she was solely entitled to the management of the estate, and that the 
plaintiff had no cause of action. Eamessur Maha's defence was to the same 
effect, save that he charged Hara Sundari with having committed breaches of 
tnist in order to assist the plaintiff in his present claim. Uttum Coomaree 
supported the plaintiff. Promothonath Malia, an infant of the age of twelve 
years, adopted the written statement of Barnessur Mali a. 

On the 10th of August 1883, a petition of compromise, signed bv the 
adult parties, was filed in the Court of the Subordinate Judge, stating the 
terms upon which the parties had agreed to settle all their disputes , stating 
also that a deed embodying the terms and executed by all the parties [252] 
should be filed in Court, and that the guardian of the minoi would make a 
formal application to the Court for an ordei allowing him to enter into the 
compromise On the 22nd of August 1883, Hara Sundari filed a petition 
withdrawing her assent to the compromise, on tlie grounds that, when the 
terms of the compromise were read ovei to her, she was weak and ill , that she 
had no advice as to what she ouglit to do , and that she had not been able to 
understand the meaning of the compromise. On the same day, the plaintiff 
also presented a petition to the Court withdrawing his assent to the compro- 
mise, and praying that the suit should proceed, while Barnessur Malia, the 
defendant No. 2, presented a counter-petition praying that a decree might be 
passed in terms of the compromise of the 10th of August On the 28th of 
August 1883, the Subordinate Judge, following the case of Syud Mehndi Alh 
Khan v. Konwar Eamchunder Bahadoor (S D A., 1861, p 381) passed an 
order directing the suit to proceed for trial on the merits. Thereupon Barnessur 
Malia obtained a rule from the High Court cdlhiig upon the other parties to 
show cause wliy that order should not be set aside, and why a decree should 
not be entered up in terms of the compromise. On argument, this rule was 
discharged with costs on the 12bh of September 1883, but the Subordinate 
Judge was recommended to investigate the circumstances under which the 
compromise was entered into (during the trial of the other parts of the case), 
so as to enable the Court to deal fully with the whole case on appeal. 

On the 2nd of November 1883, the Subordinate Judge fixed the following 
additional issue . “ Whether the Maharani, defendant No I, did agree to the 

petition of the 10th of August 1883, and whether it is binding on the parties 
to the suit." And on the same day the guardian of the minoi presented a 
petition to the Court praying that the compromise would be carried out. On 
the hearing the Judge fouixi that the Maharani did agree to its terms, and he 
held that it was binding on the parties to the suit on the authority of Buttonsey 
Lalp V. Poorihai (I. L. B., 7 Bom . 304). The defendant Hara Sundari 
appealed to the High Cour^ Oil the hearing a preliminary obiection was taken 
C253] by Mr. Boujierjee for Barnessur Malia that no appeal lay under s. 376 of 
the Code of Civil Procedure, the judgment of the lower Court having been 
passed in terms of the compromise, but the Court held that the appeal was not 
barred in a case like the present, where the question was whether the circum- 
stances warranted the application of s. 375 — Sashtt Char an Chatter jee v. 
Tarak Chandra Chatterjee (8 B. L. B., 316); Boonnad Mathoor v. Nathoo Shahoo 
(I. L. B.* 3 Cal., 375). 
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Mr. Evans t Baboo Mohesh Chunder Chowdhry, Baboo Chunder Madhvh 
Ghoset Baboo Taraprosono Sen^ for appellants, contended that s. 375 was never 
intended to refer to any case except where the consent was given and existed 
up to recording the compromise in Court. This was really a suit for specific 
performance of a compromise, that compromise being a breach of trust on the 
part of the defendant Hara Sundari , that the plaintiff with whom it was made 
did not seek to enforce it, and it could not be enforced at the instance of the 
second defendant. Buttonsey Lalji v. Poortbai (I. L. R., 7 Bom., 304) is not in 
point. 

Mr. Bonnerjee, Baboo Gurudas Bannerjee^ Baboo Jugut Chunder Bannerjee, 
Baboo Pran Nath Pundit, and Baboo Batnasmr Sen for the respondents con- 
tended that s. 375 did apply , that the compromise was a proper one to be 
carried out as a fair family arrangement come to after long discussion — 2 White 
and Tudor’s Leading Cases in Equity, 5th ed , p. 860 , Steivart v. Stewart (6 
Cl. k Fin.. 911). 

The Judgment of the Court was delivered by 

Pigot, J . — This is a suit by one Kumar Dukhinessur Malia against 
Maharani Hara Sundari Debi for possession of certain property. 

The circumstances out of which this suit has arisen are as follows ’ — The 
property in dispute admittedly belonged to Baboo Gobind Prosad Pundit, and 
was disposed of by his will, dated the 4th Asar 1265, in which he purported to 
dedicate it to an idol, Sri Damudor Chunder Jew. On the death of Baboo 
Gobind Prosad Pundit, his widow entered into possession of [ 254 ] this pro- 
perty as shebait ; and after her, her second daughter Maharani Hara Sundari 
Debi, defendant No. 1 in the cause. Plaintiff assei'ts that neither the deceased 
Baboo Gobind Prosad Pundit, nor his widow, dealt with the property as the 
property dedicated to the idol, hut as family property. Further, he submits that 
the will IS void and inoperative, except so far as the religious and charitable 
and other gifts cbntained therein are concerned, and he claims in liis own right, 
and as assignee of one of the heirs under Mitakshara law, to have the will 
construed, his rights declared, and possession given to him of the property in 
dispute. 

In answer, the defendant Hara Sundari Debi asserts that the whole pro- 
perty has been validly endowed by Gobind Prosad Pundit, and that she holds 
as shebait ; and she denies that the family is governed by the Mitakshara 
law. 


The written statement of the defendant No 2, Kumar Bamessur Malia, 
supports her answer. In paragraph No. 4 of his written statement he asserts 
that the will created a valid dedication of all the jiroperty to the idol. In 
paragraph 7 he denies the allegation in the plaint that there never was any 
actual dedication of the estate to the idol Damudor Chunder Jew. And in 
paragraph 11, after asserting that the Maharani is acting as shebait under the 
will, he goes on to say that she “has at various times committed breaches of 
trust in order to assist the plaintiff in his present claim.” 

On these pleadings, ten issues were raised by the lower Court. 

While the case was under trial, the parties came to a compromise which 
is to be found at page 112 of the paper book. 


5 CAL.— 132 
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In this compromise it is recited as follows : — 

“ There are serious doubts as to whether the will of the late Baboo Gobind 
Prosad Pundit, dated the 4th Asar 1^66 B. S., will be valid and binding in its 
entirety, and the opinion of most of the vakeels and counsel is, that provisions 
contained in the said will as to the sheba and worship of Is war Damudor 
Chunder Jew and public charity, &c., <fec , and the expenses required for the 
purposes thereof, are proper charges on the estate of the said pundit ; and that 
the residue of the properties and the surplus income thereof have not been 
appropriated to Deh-sheba [25S] (service of the Deity) or public charities or 
any other purposes according to the will aforesaid , and that they are inheritable 
by his legal heirs However, it being highly necessary to save trouble and 
expense of all parties amongst ourselves, and to settle the rights of one another, 
and to remove all uncertainty regarding them, we all thus decide the abovemen- 
tioned suit, and settle and define our several rights to the estate left by the late 
Gobind Prosad Pundit in the manner following.” 

Under the settlement, Rs. 20,000 was set apart to defray the expenses of 
the worship of the idol . Promotbonath Malia, not a party to the suit, was 
given 2i annas of the residue ,, and the remaining 13| annas were divided 
between Kumar Ramessui Malia, defendant No 2, and Kumar Dukhinessur 
Malia, plaintiff. 

The Maharani retained the management of the property during her 
lifetime. 

This petition of compromise is dated the 10th August 1883 On the 22nd 
August, that is to say, twelve days later, the Maharani presented a petition in 
the Court of the Subordinate Judge, saying that she bad entered into the com- 
promise under pressure, did not understand its contents, and asked to be 
relieved. This petition was subsequently verified 

On the 28th August 1883, the case corning on for hearing before the Sub- 
ordinate Judge, he held, on the strength of a ruling of the Sudder Dewani 
Adawlut in the year 1851, that the defendant was entitled to recede from the 
compromise before it had been completely carried out by the sanction of the 
Court and judgment recorded. 

The case then came before this Court on motion, asking that the Sub- 
ordinate Judge be directed to exercise jurisdiction, and give judgment accord- 
ing to the terpis of the compromise 

The rule which was issued on that motion was discharged. But the 
Judges pointed out that the Court below, when dealing wdth the whole cause, 
would exercise a wise discretion in determining whether tlie document was 
binding upon the lady or npt, in order that when the case came before this 
Court, the whole might be tried out once for all. 

After the rule was discharged, the Subordinate Judge, instead of doing 
what he ought to have done, namely, deciding all the [266] issues in the cause, 
restricted his inquiry to the fact whether the Rani was bound by the terms of 
compromise or not, and decreed the suit accordingly. We think it is to be 
regretted that he should have done so. 

The Maharani now appeals, urging that under the circumstances the com- 
promise should not be the basis of a decree under s. 375 of the Code of Civil 
Procedure. The plaintiff supports the allegation, and as a fact receded from 


970 



KUMAB DUKHINESSUB MALIA &c. [1885] I.L.R. 11 Cal. S67 


the compromise before the judgment had been entered up in the lower Court, 
The person who insists on the compromise being carried out is Kumar Rames- 
sur Malia. defendant No. 2, and his contention is, that the compromise having 
been effected under s. 375 of the Code, no appeal lies. In support of that he 
has cited the case of Euttonsey Lalji v. Pom'ib/ii (I. L R. 7 Bom., 304), in 
which an agreement out of Court from which one of the parties wished to 
recede was enforced on motion undei s 375 of tlie Code. That section runs 
as follows . — “ If a suit be adjusted wholly or in part by any lawful agreement 
or compromise, or if the defendant satisfy the plaintiff in respect to the whole 
or any part of the matter of the suit, such agreement, compromise or satisfac- 
tion shall be recorded, and the Court shall pass a decree in accordance there- 
with, so far as it relates to the suit, and such decree shall be final, so far as it 
relates to so much of the subject-matter of the suit as is dealt with by the 
agreement, compromise or satisfaction 

This section is not new, but an amendment and modification of a corre- 
sponding section in Act VIII of 1859, and, as at present advised, it appears to 
us clear, with great deference to the opinion expressed in the Bombay case, 
that it merely covers cases in which all parties consent to have the terms 
entered into, carried out, and judgment entered up , and does not cover a case 
like the present in which the parties or some of them have declined to carry 
out the agreement before the judgment has been recorded. In the first place 
the section states that the decree shall be final, so that if it be applied to cases 
where the agreement is sought to be enforced against an unwilling party, the 
Court would have no power to refuse specific performance, although if it had 
been [257] sought to be enforced in a regular suit, s^iecific performance might 
never be obtained. Again, in the one case, the decree is final in the other case, it 
is subject to appeal These considerations lead us to the conclusion that s 375 
of the Code was never intended to cover cases in wJiich one of the parties is 
unwilling to have the judgment entered up In such a case the decree must be 
considered as a decree for specific performance and not under s. 375 of 
the Code. 

Wo think, therefore, that the pioliminary contention of the respondent 
that no appeal lies cannot be sustained 

Even assuming that s 375 of the Code is applicable to a case in which an 
adjustment has been repudiated by eithei ijlaintiff or defendant before the 
decree has been recorded, still we find reasons tor concluding that that decree 
should not be allowed to stand The Maliarani is in jiossession of the property. 
It is against her that the plaintiff claims relief He has receded from the 
compromise, and so did she , the party seeking to enforce it is the second 
defendant. So that we have this peculiar circumstance that, in a suit between 
the plaintiff and the defendant, tlie second defendant is endeavouring to enforce 
by motion the agreement against his co-defendant In other words, he is 
seeking to do what was decided in the case of Pieicij v. Young (L. R.^ 15 Ch. D., 
475) he cannot do, namely, to take the conduct ol the case out of the plaintiff's 
hands. 

Again, the statement of the ladv and the second defendant as to tho 
position which this lady liolds towards the property, raises a question of 
importance. As we understand, the first duty of a trustee is to carry out the 
directions of the settlement, except such as are illegal, and if ho has once 
acknowledged himself to be a trustee he cannot set up a title adverse to that of 
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the beneficial owner. Here the party who seeks to enforce the compromise, 
and the party who objects, both admit that the lady has no beneficial interest 
in the land, and that she holds solely on behalf of an idol. The only ground 
in the recital of the compromise for partitioning the property among the family 
is that the trustee and others have some doubts whether the trust is valid. 

[2S8] Then, again, the lady asserts that the compromise was obtained 
from her by pressure and by misstatement of facts. 

Looking then at the whole case, we think that, even if it were one in which 
specific performance should be given, which we are far from saying, the defen- 
dant Bamessur Malia must seek such performance in a regular suit. 

We are, therefore, of opinion that the decree of the lower Court must be 
set aside, and the case must be remanded for retrial upon the original issues. 

Decree set aside and case remanded. 


NOTES. 

(This view as regards the effect of objection to compromise by some of the parties has not 
been adopted by the Calcutta High Court — (1897) 24 Cal , 908 -1 C. W. N., 697, nor by 
other High Courts —(1885) 8 Mad., 482 ; 9 Mad., 103 ; (1883) 7 Bom , 304 , (1891) 16 Bom., 
202 ; 12 C. P. L. R . 56 , 6 0 C , 49. 

The compromise may be oral or written . — (1909) 13 C W. N , 1023 

The Court has power to enter into the fact of a valid compromise — C P. C , 1908, O 23, 
r. 3 ; (1912) 15 Bom., L. R., 340 , (1899) 23 Mad 101 , (1895) 20 Bom , 304 , 2 O C , 67 ] 


[11 Cal 258] 

APPEliLATE CIVIL. 

The 3rd February, 1885, 

Present : 

Mr. Justice O’Kinealy and Mr. Justice Trevelyan. 


Lala Dilawar Sahai and others Defendants 

versus 

Dewan Bolakiram and another Plaintifl's. ' 


Moftgagor and mortgagee— Priority — Marshalling of secuniics — 
Pv/rchascr for value. 

Where the owner of certain property mortgages it to i4, and afterwards sells a |pction of 
the mortgaged property to B, it is not incumbent on A in suing to enforce his mortgage 


* Appeal fiom Appellate Decree No. 2837 of 1883. against the decree of H. L. Oliphant, 
Esq., Judicial Commissioner of Ghota Nagpore, dated the 27th of August 1883, affirming the 
decree of E. G. LiUingston, Esq., Deputy CommisBioner and Sub- Judge of Hazaribagh, dated 
23td of November 1882. 
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to proceed first against that portion of the property which has not been sold by the 
mortgagor. 

In this case the plaint stated that the defendants No. 1, Lala Dilawar Sahai 
and others, by two deeds, bearing date the 18th of April 1876 and the 5th of 
January 1877 respectively mortgaged to the plaintiffs a two annas share in 
eighteen villages ; that, on the 19th of July 1878, the plaintiffs obtained a 
mortgage decree on their mortgage, and in execution of this decree they attached 
the mortgaged properties. The defendants filed various objections, but the only 
one material for the purposes of this report were those filed by the defendants 
No. 2, the Panray defendants, who claimed as purchasers of two of the 18 
villages under a deed of sale, dated the 30th of April 1878 , and they claimed to 
have priority over the plaintiff's on the ground that their purchase-money was 
applied in payment of a prior mortgage on those villages which had been 
executed in the year 1871 The plaintiffs’ claim was disallowed, and they 
[ 259 ] then brought the present suit for a declaration tliat the two annas share 
of the defendants No. 1 in the 18 villages were liable to be sold under the 
decree of the 19th of July 1878, for an order for attachment and sale of the 
said two annas, and for general relief. The defendants raised the same defences 
as in the previous claim, but the Court of First Instance found that the Parirays’ 
purchase was unconnected with any previous mortgage, and gave the plaintiffs 
a decree. It was contended bv the Panrays, on the authority of Bishonath 
Mbokerjee v Ktsto Mohan Mookerjee (7 W R , 483), that the plaintiffs were 
bound to proceed first against the villages, othei than the two which they had 
purchased on the 30th of April 1878, but the Judge held that that case did not 
apply The defendants appealed to the Judicial Commissioner, who affirmed 
the deerre of the Court of First Instance The defendants ajipealed to the High 
Court. ♦ 


Baboo Rash Behan Crhose and Baboo Koruna Suidhu Blookerjee for the 

Appellants. 

Baboo Kali Mohan Doss and Baboo Bassunt Kooma? Bose for the 
Respondents. 


The Judgment of the Court (O’Kinealy and Trevklyan,p JJ.) was as 
follows : — 

This is a suit in which the plaintiffs as mortgagees sue to have it declared 
that certain properties in possession of the defendants are liable to attachment 
and sale as the property of their judgment-debtors The defendants have raised 
several issues : firsts they contend that they are in a position to claim^the benefit 
of a prior mortgage , secondly y they say that, efen if that be not the case, still 
they are entitled to throw the mortgagees on other properties to save the 
propel^ in their own possession. • 


Now, in regard to the first point, we think that the defendants are not 
entitled to the benefit of the first security , for there is nothing on the record to 
show the relative dates of the conveyance and the payment of the money ; nor 
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is there any finding by the lower Court that they paid the money to the original 
mortgagee. " We do not think, therefore, that they have shown they are 
entitled to take the benefit of the first mortgage. 


[260] Then, as to the second point, the defendants contend that the 
plaintiff is not entitled to a declaration that the property is liable to 
attachment and sale, unless he has shown that he has exhausted the other 
property. 

Beliance has been placed on two cases referred to in Story’s Equity and 
Jurisprudence. One is the case of Hartlij v. O'lPlaherUj (L. & G. temp. Plunkett, 
p. 208 , 1 Beat, 61). This was a suit to determine whether a mortgagee of a 
portion of an estate, having paid a Crown debt overriding the entire estate, the 
mortgagee was entitled to contribution from the purchasers of the other por- 
tions. It was not a case of the present kind In one portioif of the judgment, 
page 216, it is said . “ If a mortgagor sells a portion of his equity of redemption 
for valuable or good consideration, the entire residue, if undisposed of by him, is 
applicable in the first instance to the discharge of the mortgage, and in ease of 
a bond dde purchaser.” This case came under the consideration of the Lord 
Chancellor in the case of Averall v Wade (L. & G temp. Sugden, p. 252), and 
there the Lord Chancellor said “ The general doctrine is this, where one cre- 
ditor has a demand against two estates, and another demand against one only, 
the latter is entitled to throw the former on the fund that is not common to 
them both. This is a narrow doctrine, and cannot generally be enforced against 
an incumbrancer, who is a mortgagee. Whatever may be the equity of the 
creditor with only one security, the mortgagee of both estates has a right to 
compel the debtor to redeem, or he may foreclose In Ireland, indeed, there 
would be a decree for sale, and the mortgagee would be entitled to no more 
than his money, and the Court would deal with the surplus in such manner as 
it might think fit, so that the equity might be worked out, but not so in 
England.” So far, therefore, as we can see, there is no support for the con- 
tention now put forward that in this suit by a mortgagee we should declare 
that the mortgagees must proceed against the property not in the hands 


* [ The following criticiam of Dr Rash Behari Ghosh (who was the appoUaiit’s vakil) in hih 
Mortgages (1911), Vol I, pp 498, 499, while of help to understand the judgment, throws 
additional light on&thc facts of the case, the report here not being full on this point 


“ It will be noticed that the Transfer of Property Act does not expressly provide for cases 
where the payment of the charge IS contemporaneous with the purchase of the equity of 
redemption. * * * It has, however, been held in a Calcutta case (11 Cal , 258) that the pur- 
chaser would not be entitled to the benefit of the prior mortgage in the absence of anything 
to show that the money was p^d by the purchaser himself and not by the vendor out of the 
purchase-money. I, however, venture to think that this case, in the words of their Lord- 
ships of the Privy Council, is likely not to promote justice and equity, but to lead to con- 
fusion, to maltiplication of documeiijis, to useless technicalities, to expense and to litigation 
I! an incumbrance is paid out of the purchase money, can it make any difference whose hand 
actually pays the money In such cases it is the vendee, I repeat, who redeems and not the 
vendor, as no sane mortgagor would allow any part of the purchase money to be Milled m 
redeeming an incumbrance, if such money only represents the value of the equity m redemp- 
tion as that would simply amount to making a present of the mortgage-money to the vendee 
(see sec. 55 sub-section 1, cl {g), Transfer of Property Act) I am not aware of any later 
case in which the question has been raised though the point apparently, arose in a subsequent 
case in Calcutta (1 0 W. N,, 691) but the report is so obscure that the judgment is of very 
little use/’] 
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of the defendants who hold the equity of redemption of a portion 
only.’®' 

We therefore think that the plaintiff is entitled to a decree, and dismiss 
the appeal with costs. 

Appeal dismissed. 


NOTES 


[ I. MARSHALLING OF SECURITIES— 

The cntioism of Dr. Rash Behan Ghosh has been quoted as footnotes to the above judgment. 
With reference to this, the Madras High Court in (1005) 29 Mad , 217, at 222, observed “ We 
should be disposed not to roly on the authority of the said decisions, 11 Cal , 258, etc , when 
the mortgagee refrains from proceeding against the portion of the mortgaged property which 
the mortgagor had not parted with, and when ho seeks to realise the entire debt from those 
portions only of the mortgaged property which have been convoyed by the mortgagor subse- 
quent to the mortgage to a purchaser without any contract affecting the purchaser’s 
right to have the charge satisfied out of the portion retained by the mortgagor, — in other 
words, where the mortgagor conveys not merely the equity of redemption but the property 
itself free from any liability to contribute to the mortgage debt. That, in such a case, the 
purchaser may insist upon the mortgagee proceeding in the first instance against the 
mortgaged property, which is in the mortgagor’s hands, would seem to be consonant with 
sound principle and the weight of authority The present, of course, is altogether a 
different case,” in that the interests of other members were sought to be bound under Hindu 
Law. 

But this case was explained in (1908) 11 Mad , 419 18 M. L J , 229, P.B., and it was 

held that the first mortgagee was not bound to proceed first against only such property as 
not included in the subsequent sale b> th(» mortgagor , but the Court under sec 88 of 
the Transfer of Property Act exercises its discretion ns to which of the properties mortgaged 
should be first sold 

See also Manksy. Whiteley (1911) 2 Ch. M8, at 466, where PARKER, J , said, “ The equit- 
able right of marshalling has never been held to prevent a prior mortgagee from realising his 
securities in such manner and order as he thinks fit ” 

If the prior mortgagee satisfied himself out of tho puisne encumbered fund, the person 
so disappointed is subrogated to the first mortgagee’s rights for the amount taken out of the 
subsequent creditor’s securit> — see Fisher on Moiiqaqes, (1910) p 098, para 1SG5 

In (1895) 17 All , 434, EDGE, C J and BANER.n, J , without adverting to the criticism of 
Dr. Ghosh, held on the authority of 11 Cal , 258 , 5 Mad , S87 , 9 All , G90, that the right ot 
a mortgagee to bring any portion of tlu* mortgaged piopcrty to ^ale was not curtailed by the 
mortgagor, subsequently to the mortgage, selling a portion of the mortgaged property to a 
third person 

As regards the exclusion ot put chasers, from the benefit of marshalling, see (1903) 31 Cal , 
95, at 102 , 8 C W. N. 30 , (1897) 24 Cal 74G at 749, 750 

11. SUBROGATION— 

The criticism of Dr. Rash Behan Ghosh has been given as .i footnot^' to the above Judg- 
ment. The point was not decided in (H)05) 2 C L J , 288. See, generally, the notes to 10 
Cal 1085 supta.^ 


•[In view of the fact that Dr. Rash Behari Ghosh was the vakil for the unsuccessful 
appellant in this case, the following criticism of this case, in his book of Mortgages (1911) 
Vol. I, may be read with interest — “ The judgment, as reported, which, it may bo noted in 
passing, would go to show that even a puisne mortgagee cannot claim the privilege of mar- 
shalling, is founded upon a palpable misapprehension of Lord St LEONARDS’ dictum in Averall 
v. Wade. (After citing the extract quoted in this judgnyjiit, he proceeds), in other words, 
you cannot marshal so as to compel the double creditor to divide his claim when he seeks to 
foreclose the security. If, therefore, two estates are mortgaged to a first mortgagee and one 
only to the second, and the first mortgagee has the right to foreejose, all that the second 
mortgaged can do is to redeem him. He cannot compel the first mortgagee to divide his 
claim. But where the action is for sale and not foreclosure, there can be no question of the 
mortgagee’s dividing his claim, and in countries where the usual decree on a mortgage is sale 
and not foreclosure, no difficulty has ever been felt in applying the doctrine of marshalling 
Indeed Lord St. LEONARDS is careful to point out that in Ireland, where the mortgagee is not 
entitled to anything more than his money, the equity of the creditor with only one security 
may be easily worked out, but, adds his Lordship, not so in England.” p. 362.] 
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PEART UOHnK OHOSAUL V. 


[281] OBIGINAL CIVIL. 

The 2nd March, 1886. 
Pbesent ; 

Mr. Justice Wilson. 


In the matter of Peary Mohun Ghosaul Plaintiff 

versus 

Harran Chunder Gangooly Defendant. 


Jurisdiction — Act XV of 1882. ss. 18, 19, f38, 46 — Trespass to Immoveable 
property , jurisdiction of Small Cause Court as to — 

Revision — Act XIV of 1882, s. 622. 

The plaintiff brought a suit in the Calcutta Court of Small Causes to recover damages for 
trespass to certain immovojible property of which he proved he was in possessK>n ; the defen- 
dant contended that such a suit was one for the determination of a right to, or interest in, 
immoveable property, and was, therefore, not maintainable m the Small Cause Court. 

Held, the Court had jurisdiction to entertain such a suit 
On the 27th February 1884, one Peary Mohun Ghosaul instituted a suit 
in the Calcutta Court of Small Causes against one Harran Chunder Gangooly 
for Bs. 36 as damages on account of a trespass committed by the defendant 
in pulling down a pucca privy situate in 13 Furriah Pooker Street in Calcutta. 
In this suit the defendant pleaded (1) that he denied that the pucca building 
was ever in the possession of the plaintiff , (2) denied the building was on land 
No. 3 Furriah Pooker Street , (3) denied plaintiff’s right in the building , (4) 
denied the Court’s jurisdiction , and (5) denied that the plaint contained any 
cause of action The suit came on to be heard, after several adjournments for 
the purpose of inspecting the premises and otherwise, on the 16th August 1884, 
when the Second Judge of the Small Cause Court gave the following judgment : 
“ 1 need not decide the title to the premises , this is an action for trespass. 
From the documents produced by the defendant it appears that the building 
stands within the boundaries of the land which he has purchased .But it is in 
evidence that the plaintiff was all along in possession, and his witnesses have 
proved it. I think, therefore, the plaintiff is entitled to damages. I allow Bs. 25.” 

The defendant applied for a new trial, but his application was refused. 

The defendant then applied to the High Court under s. 622 of Act XIV of 
1882, and s! 13 of the Letters Patent, and asked [262J that the record might 
be called for, in order that the judgment of the Small Cause Court might be 
set aside. The following were the grounds on which the rule was applied for: 
(l) that though the judgment of the Small Cause Court professed to leave the 
question of title undetentnined, the question had been in reality decided, 
inasmuch as it was held that the plaintiff was all along in possession, the 
Court having no jurisdiction to decide that point , (2), that the suit was for the 
determination of a right to, or interest in, immoveable property within the mean- 
ing of s. 19 of the Presidency Small Cause Court Act of 1882, and as such could 
not be tried by that Court ; (3) that if the Court had jurisdiction the Seooiid Judge 
had acted with material irregularity in proceeding to inspect the premises. 

A rule was granted calling upon the plaintiff to show cause why the 
judgment and decree of the Small Cause Court should not be reversed. 

Mr. Phillips appeared to show cause against the rule, and put in an affi- 
davit proving that the plaintiff had been in possession of the premises No. 13 
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Furriah Pooker Lane, for the last 25 years, and oontended that the defendant 
had made out no case for interference, the suit being an ordinary suit for tres- 
pass, and dealt with as such , that it was doubtful if the procedure under s. 622 
would apply, as the new Small Cause Court Act by s. 38 gave a qiiast appeal to 
the High Court, by a re-hearing in cases over Rs. i,000 , and, although we have 
not in our affidavit stated the value of the property, yet neither has the defen- 
dant shown that it was under that sum That it has not been made out that 
the Court had tried a question of title to immoveable property. 

Mr. Bonnerjee in support of the rule. - It has been said that we have a 
remedy under s. 38, and assuming that to he so, s. 38 contemplates cases 
which can be properly tried by the Small Cause Court, and this does not fall 
under that category ; the damages claimed were Rs. 36, so the value of 
the building could not have been over Rs. 1,000. 1 say a suit for trespass 

to immoveable property does not he in the Small Cause Court. Under 
s. 25 of Act IX of 1850, the Court had formerly jurisdiction in respect of all 
suits for debt or damages , the present Act, however, has no such section, see 
ss 18 and 19 of the Act of 1882 Clause [26S] (o) of s. 19 forbids such a suit. 
If a person obtains damages with regard to immoveable property, he must be 
interested in the property to get them. Suits of the character of els. (o) and 
(q) wore cognizable by the Small Cause Court under the old Act, but the new 
Act has taken away that power Section 32 of the old Act says “ The 
jurisdiction of the Court shall extend to the recovery of any demand not 
exceeding the sum of Rs. 500, which is the whole or part of the unliquidated 
balance of a partnership account, or the amount or part of the amount of a 
distributive share under an intestacy or of any legacy under a will " 

As regard these matters the new Act has made changes, and has modified 
the former powers of the Court. Chapter VII shows what suits for immove- 
able property are allowable, and this is not one of those Section 45 shows 
that there is also a class of oases cognizable by the Court in which compen- 
sation may be granted, but the present suit is not one ot that class. 

Wilson, J.— This was a rule granted under s, 622 of the Code of Civil 
Procedure to show cause why a decision of the Calcutta Court of Small Causes 
should not be set aside. The only ground on which it is contended that it 
should be set aside is the ground of want of jurisdiction. The proceedings 
show that the suit was a mere suit for trespass, based on the plaintiff's posses- 
sion The defence was a denial of possession , no question of title was raised, 
and I am asked to hold that the Small Cause Court has no jurisdiction. No 
doubt before the present Act the Court had this jurisdiction , but I cannot 
think that jurisdiction is taken away by the new Act , all that is taken away 
18 by s. 19, but this is not a suit for recovery of immoveable property, nor a 
suit for determination of any other right to, or interest in, immoveable property. 
No question of title is raised or determined 

I think the rule must be discharged with costs, 

RiUc discharged. 

Attorney for Plaintiff* * Baboo N. G Newqte. , 

Attorney for Defendant Baboo N. 0 Bose. 


MOTES. 

[Where tiled huts, which being attached to immoveable property partook of the same 
character, wore the subject-matter in dispute (even as between an attaching creditor and a 
third party), it was held that the Small |Cau«e Oouit had no jurisdiction .—(1904) 31 Cal.,') 
340=8 C.W.N., 24G. 


5 CAL.— 123 
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The High Court can exercLse itfl powers of revision under sec. 623, C.P.C., 1883, in respect 
of Presidency Small Cause Courts . — (1908) 31 Mad , 4^90 : 18 480 ; 11 Cal., 361 ; 34 

Oal., 465 , 19 Mad., 190 ; 20 Mad., 368 ; 31 Mad., 232 . 26 Mad , 163, cited in 31 Mad., 490. 

In (1902) 39 Cal., 498, this case was cited and relied on as an authority (with 34 Cal., 
465) for the position that rules affecting the Calcutta Presidency Small Cause Court decrees 
are issued from the Original Side, and that, therefore, the Presidency Group Division Bench 
had no jurisdiction over them.] 

[264] BEFEBENCE FBOM CALCUTTA COUBT OF SMALL CAUSES. 

2’he ii4th February, 1885. 

Present 

Sir Bichare Garth, Kt , Chief Justice, and Mr Justice Wilson. 


Nobin Ch under Kurr Plaintiff 

versus 

Roiomoye Dossee Defendant. ’ 


Linutation Act XV of 1877, s. 14 — Exclusion of time of proceeding bona fide tn 
Court for a cause of like nature to want of jurisdiction. 

The plaintiff on the 318 1 March 1884 brought a suit in the Small Cause Court on a 
promissory note, dated the 24th April 1879 In his plaint he omitted to set out certain pay- 
ments of interest by the defendant, which payments (if so set out) would have had the effect 
of saving the suit from being barred by limitation. The Judge of the Small Cause Court held 
that on the face of the plaint the suit was barred, and rejected the plaint on the 24th April 
1884, under cl (c) of s 54 of the Civil Procedure Code. 

On the 2dth April 1884 the plaintiff brought a fresh suit on the same promissory note, 
and in his plaint set out how it was that he claimed exemption from limitation. Held, that 
in computing the period of limitation, the plaintiff was not entitled under s 14 of Act XV of 
1877 to exclude the time during which ho was prosecuting the previous suit 

the plaintiff brought a suit on the 31 st March 1884, in the Calcutta Court 
of Small Causes, to recover from the defendant a sum of Rs. 1,458-9-9, being 
the balance of principal and interest due on a promissory note made by the 
defendant in favour of Bonomally Chuckerbutty, or order, dated the 24th April 
1879. This ^promissory note was endorsed over to the plaintiff. 

The defendant made certain payments on account of interest on the 3rd 
June 1880, 17th January 1881, and the Ist April 1881, amounting in all to 
Rs. 210, which payments were endorsed on the said promissory note by the 
defendant's agent. There was, however, no clause in the plaint setting out 
these payments of interest* for the purpose of showing that the suit was not 
barred by limitation. The learned First Judge of the Small Cause Court, on 
the 24th April 1884, rejected t^e plaintiff’s plaint under s. 54 [2653, cl. (c) of 
the Code of Civil Procedure, it being manifest on the face of the plaint that the 

suit was barred by limitation. 

• 

The plaintiff thereupon, on the 25th April 1884, filed a fresh suit on the 
same promissory note, inserting in his plaint a clause showing the payments of 
inter^t above stated, and the fact of the institution of the first suit. The 

* Bmatl Clause Cuurt Reference No. 9 of 1884, from a decision of H. Millet, Esq., First 
Judge of the Calcutta Court of Small Causes, dated the 10th December 1884. 
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defendant at the hearing contended that the time during which the previoue 
suit was ^ndmg could not bo excluded in determining whether the suit was 
barred by hmitation. 

learned First Judge of the Small Cause Court was of opinion that the 
plaintiff under the circumstances was not entitled Under s. 14 of the Limitation 
Act to exclude the time during which he was prosecuting his previous suit, 
and, contingent on the opinion of the High Court on the case next stated, 
dismissed the plaintiff's suit. 

This suit is brought to recover Hs. 1,458-9-9 principal and interest due 
on a promissory note payable on demand, and dated the 24th April 1879. 
This note w’as originally made in favour of Bonomally Chuckerbutty, and 
endorsed over by him to the plaintiff The plaint states * The plaintiff 
claims exemption from limitation because of payments of interest amounting 
to Bs. 210 endorsed by defendant’s agent, Kannai Lai Mullick, who made such 
payments as payments of interest, and endorsed the same on the 3rd June 
1880, the 17th January 1881, and the 1st April 1881, and because of a suit 
instituted by the plaintiff on the Slst March 1884, within three years from the 
last payment of interest, viz., the 1st April 1881, in which suit the plaint was 
rejected by the Court on the 24th April 1884.” 

“ The present suit was instituted on the 25th April 1884 , if therefore the 
time during which the other suit was pending in this Court cannot be excluded 
in accordance with s. 14 of the Indian Limitation Act, the plaint must 
either be rejected or the present suit dismissed.” 

'* It may be stated here that plaints in this Court can, he rejected at any time, 
they being filed in Court as of course and nob presented for admission. This 
la m consequence of the modified form of the Code of Civil Procedure as appli- 
cable to this Court.” 

“ The defendant has taken the objection alluded to before, viz., that the 
time during which the previous suit was pending cannot be excluded ” 

“ The previous suit, as stT,ted in the present plaint, was instituted on the 
31st March, and the plaint was on the 24th April rejected under s. 54 of the 
Code of Civil Procedure, as it was manifest on the face of the plaint that it 
was barred by limitation. That plaint was an ordinary plaint on a promissory 
note, no clause claiming exemption from limitation having been inserted. This 
being so, can it be said the plaintiff was prosecuting the [266] previous 
proceeding with due diligence, the reason for the failure of the plaintiff' (judging 
by his present statement) being that he had not complied with, the terms of 
the last paragraph of s. 50 of the Code of Civil Procedure Had he complied 
with that section, and set out the fact of payment of interest as set out in the 
present plaint, the previous plaint would not have been rejected. 1 am of 
opinion that this failure on the part of the plaintiff is want of due diligence 
on his part. In fact, a similar question has already been decided by a Full 
Bench of the High Court at Calcutta, Chundcr Madhub Chiickerhutty v. 
Bissessuree Debea (6 W. E., 184 , B L. R., 8up Vol., 553). There ^e case had 
in the first instance been brought under s6me old procedure not specially 
mentioned. By that procedure it was necessary for the jilaintiff to set out 
certain boundaries in his plaint. He failed to do so and •was non-suited The 
question there was whether the tune occupied by that proceeding could be 
deducted from the period of limitation when the plaintiff filed a fresh plaint 
in respect of the same subject-matter The majority of the Full Bench held it 
could not be deducted. The question then had to be decided on s. 14 of Act 
XTV of 1859 (the old Limitation Act), but there is practically no difference as 
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regards diligence between s 14 of that Act and s. 14 of the present Limitation 
Act. By this decision I am bound, and I may state my own opinion coincides 
with that of the majority of the Full Bench. Either party is desirous, in the 
event of the suit being decided against him, that the matter should be referred 
to the High Court, and I think it advisable that it should be so. 

Should the Hon’ble Judges of the High Court be of opinion that the plain- 
tiff was prosecuting the previous suit with due diligence, it will still be open to 
them to say whether limitation is a*' cause of alike nature " to jurisdiction. 
The question referred will be whether in computing the period of limitation, 
the plaintiff under the circumstances above set out is under s. 14 of the Indian* 
Limitation Act, 1877, entitled to exclude the time during which he was 
prosecuting his previous suit in this Court Contingent on the opinion of the 
High Court my judgment is that the suit be dismissed as barred by limitation.” 

Mr Pugh appeared on the reference on behalf of the defendant and cited 
Bajendro Ktshore Sitigh v. Dulaky Mahton (J. L. R , 7 Cal., 367), and Chunder 
Madhub Chuckerbiitty v. Bissessu7'ee Debea(6 W. R., 184, B. L. R., Sup. Vol., 553). 

No one appeared on behalf of the plaintiff. 

The Opinion of the Court (Garth, C.J., and Wilson, J.) was that the 
question should be answered in the negative. 


NOTES 

[For binular cases, see 23 Mad , 621 , 23 Mad , 583 , 28 M.id , 338 , 12 Cal , 291 Thij: 
case was distinguished in (1892) 16 Mad , 274 ] 


[267] CRIMINAL REFERENCE. 

The 24th February, 1885. 

Present 

Mr. Justice Tottenhamsand Mr. Justice Ghose. 

Queen-Empress 

versus 

Juggernath Accused ’ 

Stamp Act (I of 1879), s. 3, cL 17, and art 62, sch. 1 — 

Receipt — Acknowledgment. 

An entrf made b> a creditor in* the khatta hook of the debtor, and signed by him for 
the payment of a sum of money in discharge of a debt is a “receipt ” within the meaning of 
8, 3, cl. 17, of the Stapp Act, and as such must be stamped under art 52, sch. I, of 
that Act. 

This was a reference from the Presidency Magistrate of Calcutta under s. 432 
of the Criminal Procedure Code, and the question referred was as to whether 

• Criminal Reference No. 1 of 1886, by B L Oupta, Esq., Presidency Magistrate, 
Galeuita, dated the 8th of January 1885 
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an entry in a khatta book proved to have been signed by the accused was 
a receipt within the meaning of cl. 17, a. 3, of the St^p Act (Act I of 1879), 
and as such required a ono-anna stamp under art. 52, ' sch. I, of that Act. 

The Magistrate in his letter, referring the case, stated as follows . — 

“ Independent evidence has been given to show that the amount paid was 
in satisfaction of a debt, and the entry also refers expressly to the transaction 
out of which the debt arose. The amount m figures and the name of the 
accused are shown to have been written. by the accused at the time he received 
the payment , and it is admitted that no separate receipt of any sort was taken 
from the accused or from the firm on whose behalf he received the money. 

I have seen the lulings in the cases of Brojeniei Coomar v. Bromomoye 
Chowdhrani (!^. L. R., 4 Cal.^ 885), and Binja Ram v. Rajmohun Roy 
(I. L. R., 8 Cal., 282), but no general principle is deducible therefrom, and 
the decision in each case must depend on the nature of the particular entry 
and of the evidence adduced.” 

The prosecution was one of several of a like nature instituted by the 
Gollectoi of Calcutta to test the question as to whether such entries did not 
require to be stamped. 

[ 268 ] The entry was contained in the debtor’s books, and was as 
follows . — 

No. 99 
Year 1291. 

Date 7th Assai. 

Debit side 



Bs. 

A. 

P 

Debited to Sebaram Megraj 

.. 406 

4 

0 

Through Juggernath on account ol 13tli Hysack 

Government note P 23466 1 piece 

... 600 

0 

0 

45 

Deduct returned 

... 94 

12 

0 

- 

405 

4 

0 


, And it was proved by the evidence that it referred to a previous entry 
detailing the transaction which was the purchase of a bale of cloth, and that 
the sum of Rs. 500 was paid to eluggernath, the gornasta of the firm, who 
retained the sum of Rs. 405-4, the amount due, and returned the balance, 
Rs. 94-12, and that Juggernath made the entry and signed it 

It was also proved by the evidence that it was not the practice to take 
separate receipts, hut that the person who received the money made an entry 
of the above nature in the books and signed it 

The Advocate-General (Mr rhilhps) appeared lor the Crown. 

Mr. Sale and Mr, Chick for Juggernath, the accused. 

Mr. Phillips . — The document amounts to an acknowledgment of the 
payment of money, and therefore is primd Jucie a receipt, and the only 

* [ Art. 5'2 

- j 

Description of Instrument. j * Proper stamp dut^ 

Receipt for any money or other property the amount or value of I 
which exceeds twenty rupees . • • • | J 

See exemptions, schedule II (No. 15) 
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receipts exempted from duty are those covered by soh. II, cl. 15. Sub-clause 
(b) of that clause exempts receipts for any payment of money without 
consideration, but that is not the case here, for there can be no question that 
there was consideration for the payment of this sum. The entry is also 
signed, and such signature shows the actual receipt by the person so signing 
the amount. 

[ 269 ] Mr. Sale, — The form and nature of the document sought to be 
chargeable with stamp duty must be lacked at as well as the intention of the 
parties executing it. For example, entries in an ordinary cash book of receipt 
of money could surely never be intended to be regarded as receipts. [See In 
the matter of Act XVIIl of 1869, and the Uncovenanted Service Bank (I, L. R., 
4 Cal., 829) ; Brojender Coomar v. Bromomoye Chowdhrani (I. L JK., 4 OaL, 885) , 
Btnja Bam v. Baj Mohun Boy (I. L. B.. 8 Cal/, 282) ; Brojo Uobind Shaha v. 
Gohick Chunder Shaha (I. L. R., 9 Cal., 127)J . 

Such entries as this on either side of the account are not intended to 
operate as acknowledgments of money received or as acknowledgments of debts. 
They are made solely for the information of the owner of the book in which 
they appear and for the purposes of his business The fact that the entry is 
made by the person receiving the money, and not by the owner of the book, 
is immaterial, because otherwise it might equally be said that the entry, if 
made in the presence of the creditor and acquiesced in by him, would be 
sufficient to make it chargeable with stamp duty under the section. If the 
entry in question is liable to be stamped, then the corresponding entry on the 
other side of the account would also have to be stamped as an acknowledgment 
of debt Thus each entry in the book would require tq he stamped, as well as 
the corresponding entries of payment in the creditor’s books. If this view of 
the law be the correct one, it would be impossible to keep khattas or native 
books of account, and the system of account- keeping in the bazar would be 
completely upset, and serious inconvenience would be occasioned 

Mr. Phillips (in reply). — Mr Sale's contention amounts to this, that the 
question to be considered is not whether the document falls within the section, 
but whether it was the intention of the parties that it should tall within it. 
This can scarcely be the correct way of looking at it. Again, he says, that to 
be liable to stamp duty the document must have been executed with the same 
intention as is ordinarily understood by the act of “ granting a receipt,” and 
that great inconvenience would be caused by liolding that [270] this entry 
requires to be stamped. But the Legislature have defined the term “ receipt ” 
(see s. 3, cl. 17), and the word used is “ acknowledged” and not “admitted.” 
An admission may be to any one, and thus an entry by a man in his own book 
would not come within this section. Giving a receipt is merely giving an 
acknowledgment of payment made under cl. 1, sch. I , acknowledgment in 
books must be stamped. The cases of In the matter of Act XVIll of 18b9 and 
the Uncovenanted Service Bank (I. L. R , 4 Cal , 829), and Brojender Coomar v. 
Bromomoye Chowdhrani (i. L R., 4 Gal , S85), were under the old Stamp Act, 
and the words in that Act were different. 

The Opinion of the High Court (Tottenham and Ghosb, JJ.) was as 
follows 

Tottenham, J. — It appears to me that Exhibit B, which was submitted 
to us by the Presidency Magistrate with his letter of the 8th January last, 
does come within the meaning of cl. 17, s. 3 of the Stamp Act (I of 1879). 
The signature of Juggernath and the amount, Rs. 405-4, in his handwriting, 
form, in my opinion, a writing, whereby the debt was acknowledged to have 
been paid off. I think so because of the place in which this writing appears, 
namelvt against the entry in the debtor’s book where the debtor recorded 
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payment of his debt. It is true that we must look to the intention of the 
parties as to what this writing by Juggernath was intended to import ; and 
upon the evidence I have no doubt that the intention was that what Jugger- 
nath wrote should operate as a receipt. I think, therefore, that this writing 
falls within this definition of a receipt in cl. 17, s. 3 of the Stamp Act. 

Ghose, J. — I am of the same opinion. It seems to me that the entry in 
Exhibit B, coupled with the writing and signature of Juggernath, the gomastah 
of the firm of Megraj, amounts to a receipt within the meaning of cl. 17, s. 3 
of the Stamp Act. 

Mr. Sale on behalf of Juggernath contended that in this case the question 
was one of intention, namely, whether the parties intended that the entry and 
signature in queltion should operate as a receipt. I accept this contention as 
perfectly sound, and [2713 it seems to me that in every case of the kind it 
should always be a question of intention On turning to the evidence of 
Grish Ohunder Ghose, the owner of the shop from which the debt in question 
was due, and reading Exhibit B by the light of that evidence, it appears to 
me to be clear that the intention of the parties was that the entry and the 
signature to it of Juggernath should have the same effect as a receipt. 

Mr Sale also called our attention to several rulings of this Court. Those 
decisions, I observe, were passed under the Stamp Act of 1869. The present 
Stamp Act of 1879 is more comprehensive, so far as the definition of a receipt 
18 Concerned , and it appears that m the cases in which those decisions were 
passed, the true question was whether the particular document which was 
tendered in evidence was admissible in law by reason of no stamp having been 
used. The question here is a different one , and on examining the observations 
made by the learned Judges in those cases, it would appear that if any prin- 
ciple of law is deducible from them as applicable to this case, it is a principle 
rather in favour of the view taken by the Crown than opposed to it 
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CRIMINAL REFERENCE. 

The 19th February 1885. 

Present : 

Mr. Justice Tottenham and Mr. Justice Chose. 

Makhan Lai* Saha Petitioner 

versus 

Makhan Chora Saha Opposite Party " 

Public nuisance — Obstruction — Enquiry under s. 13S, Criminal Procedure 

Code (Act X of 1882) — Previous orders when no bai to such enquiry — 
Criminal Procedure Code (Act X of 1882), s. 138. 

An application was made under s 133 of the Criminal Procedure Code (Act X of 1882) 
for the removal of an obstruction in a public thoroughfare, but after a personal local inspection 
by the Magistrate, and without ahy evidence being taken, the parties wt3re referred to a civil 
suit, and the order was refused, the Magistrate bidding that the way was not a public wav. 

A civil suit was then filed, and during its pendency a second application was made under 
s. 133 of Act X of 1882, with a like object, which was [272] refused on the ground that the 
civil suit was ponding, and that there was no likelihood of a breach of the peace 
The civil suit resulted in the way being held to be a public thoroughfare. 

A third application was then made under s 183 to have the obstruction removed, but the 
Magistrate held that, in face of the two previous orders, he could not interfere 

Held, that the order of the Magistrate was wrong, upon the ground that he was bound to 
make such enquiry, and as there never had been anv enquiry into the matter, the first decision 
being no decision at all, but a mere dictum of the Magistrate upon a personal local investigation 
without hearing evidence, and thus not on judicial enquiry, and the second decision being based 
merely upon the pendency of the civil suit and the previous improper order, and that neither 
of these orders operated therefore as a bar to the Magistrate enquiring into the matter of the 
present complaint 

This case arose out of an application made under s. 133 of the Criminal 
Procedure Code (Act X of 1882) for the removal of an obstruction in the shape 
of a pucca building in a public road. It was the third application that had been 
made with the same object. 

The fir&t application was made at a time when the building was in course 
of erection in 1881, but the Sub-divisional Magistrate, before whom it was 
made, after holding a local examination, but without taking any evidence, on 
the 17th July 1881, refused to interfere and referred the parties to the Civil 
Court. Thereupon a civil suit was instituted for the removal of the obstruc- 
tion upon the footing of the pathway being a private one, but that suit, which 
was ultimately taken up on second appeal to the High Court, was unsuccessful, 
and the defendant’s plea that the pathway in question was a public one was 
substantiated. 

Pending the hearing of the second appeal a second application was made 
under s. 133 for the removal of the obstruction, but the Deputy Magistrate, by 
an order on the 8th September 1883, refused to interfere, upon the ground that 
there was no likelihood of a breach of the peace, and that the question as to 

* Crimmal Revision No. 13 of 1885 against the order of Baboo Radha Madhab Bose, 
Deputy Maipatrate of Cutwa, dated the 18th of November 1884. 
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whether the path was a public or private one was still pending before the 
High , Court. Against this order the applicant moved the High Court, but 
without success, as the Court refused to interfere till the appeal then pending 
was decided. 

[2731 The appeal was heard on the 6th Juhe 1884 and resulted in a deci- 
sion that the pathway was a public one. 

The present application was then made, and an order was issued calling 
upon the opposite party to show cause why the obstruction should not be 
removed. The opposite party appeared and filed a written statement, question- 
ing the right of the Magistrate to entertain the matter in the face of the two 
previous orders passed by officers holding concurrent lurisdiction with himself, 
and also on the ground that there was no likelihood of a breach of the peace, 
and that the proceeding was therefore not justified in law. The Magistrate 
overruled the said obiection, holding that a likelihood of a breach of tiie peace 
was not a necessary condition precedent to action being taken under s. 133, 
but upheld the other objection and refused to pass any order in the matter. 

Against that decision the petitioner now applied to the High Court under 
its revisional powers. 

Baboo Ashiitosh Dhur and Baboo Amhica Churn Bannerjee for the 
Petitioner. 

Baboo Amhica Charan Bow for tlie Opposite Party. 

The Judgment of the High Court (Tottenham and Ghose, JJ.) was as 
follows : — 

Tottenhanii J. — It appears to me that the Deputy Magistrate was mis- 
•taken in supposing that he was precluded from taking up this case by reason 
of tlie decisions of his predecessors. The question was whether the obstruction 
complained of had been erected in a public way On the first occasion, when 
an application was made to the Magistrate, it seems that no enquiry was 
instituted, that is, no judicial enquiry , but the Magistrate simply inspected the 
place, and upon that inspection determined that the way was not a public way, 
and therefore refused to interfere Thereupon the complainant went to the Civil 
Court, and attempted to show tliat the way was a private one, and that he was 
specially hindered by the obstruction. In the Civil Court he failed upon the 
ground that it was a public way, and that he had not made out a case sufficient 
to entitle him to relief in the Civil Court. 

[274] In the meantime, while the decision of the Civil Court was under 
appeal the complainant applied again to the Magistrate upon the strength of the 
finding of the Civil Court that the way was a public one. The Magistrate then 
declined to interfere, not absolutely, but upon the ground that the civil suit 
was still pending, as well as upon the ground that his predecessor had already 
held that the way was not a public one Upon- the civil proceedings being 
terminated by the decision of a second appeal to this Court, the petitioner 
again applied to the present Magistrate. The Magistrate now thinks that, 
notwithstanding the decision of the Civil Court, he is precluded from interfering, 
because his predecessor thought that the way was not a public one. Thus it 
appears that the petitioner is defeated in the Criminal Court, because the way 
is not a public one, and in the Civil Court because it is a public way. We 
think that the Magistrate is bound to make an enquiry notwithstanding the 
decisions of his predecessors. The last of these two decisions was upon the 
ground, partly that there were civil proceedings still pending, and partly that 
there had already been a decision by the Magistrate. The first decision of the 
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Magistrate strictly speaking was not a decision at all, but simply a dictum on 
inspection of the place. It is impossible for any Magistrate, without taking 
evidence, to say whether a road is a public thoroughfare or not. 

Under the circumstances we think that the rule must be made absolute, 
and the Magistrate directed to come to a decision whether Or not the way is a 
public one ; and, if so, whether the obstruction raised should be removed. The 
matter of the removal of the obstruction is one entirly in his own discretion. 

Ghose, J. — I am of the same opinion. It appears to me that neither on 
the first, nor on the second, occasion did the two previous Deputy Magistrates 
hold any judicial enquiry in the matter of the complaint made before them in 
accordance with the provisions of s. 133 of the Criminal Procedure Code. That 
being the case, neither the first nor the second order operates as a bar to the 
Deputy Magistrate enquiring into the complaint upon the present occasion. 

Order set aside. 


NOTES 

[Where there are sufficient materials, prior disposal is no bar : — 5 C. W.N., 178. 
The Magistrate ought not to base his order on his own opinion : — 11 Bom., 375.] 


[27d] APPEAL FROM ORIGINAL CIVIL. 

The 19th February^ 1885. 

Present : 

Sir Richard Garth, Kt., Chief Justice, and Mr. Justice Wilson. 


Nundo Lai Bose and another Plaintiffs 

versus 

The Corporation for the Town of Calcutta Defendants.* 


Certiorari — Bengal Act IV of 1876. ss. 88, 104 and 117 — Municipal 
Commissioners, their jurisdiction — Assessment — House 
rate — Annual value — Power of the High Court. 

The power of the High Court to quash proceedings on certiorari is not affected by the 
provision of s. 117 of the Municipal Act, and if it should appear either on the face of the 
proceedings or upon affidavits that the Commissioners have acted without or in excess of 
jixrisd lotion, the Court will intGtfkere. 

P<?r Wilson, J. — The words “annual value” m a. 88 of the Municipal Act must be 
taken to mean “ annual letting value.” 

Quare . — Whether s. 104 of the Act is in the nature of an interpretation clause, or merely 
directory as containing instruction to the Commissioners how to proceed when exercising the 
jurisdiction conferred by tf. 86 ? 

This was an appeal from a decision of Mr. Justice PiGOT, dated 81st March 
1884, 

• Original Appeal No, 5 of 1884, against the decree of Mr. Justice PiGOT, dated the 31st 
March 1884. 
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The ajppeal arose out of an assessment made on a certain house and 
prenuses at Bagbazar by the Corporation of the Town of Calcutta. The 
Munidpal assessor, upon finding that the said house was a family dwelling- 
house, and not likely to be let on rent, assessed the house-rate upon a supposed 
annual rent calculated on the basis of the costs ,of the buildings and premises, 
and in conformity with the provisions of Bengal Act IV of 1876, the Municipal 
Act, gave notice to the owners that the premises had been valued at an annual 
assessment of Rs, 4,800, and that the Commissioners would, on a specified day, 
proceed to hear any appeal that might be preferred against the said assessment. 
In pursuance of the notice, the owners preferred an appeal tp the Commis- 
sioners, in which they questioned the principle upon which the assessor had 
fixed the rate. The Commissioners, however, saw no reason tb disapprove of 
the principle on which the assess- [27 figment had been made ; but, as a matter 
of personal favour, it would seem, to the vakeel who appeared on behalf of the 
owners, reduced the assessment from Es. 4,800 to Es. 4,500. Dissatisfied with 
this decision, the owners, on the ground of want of jurisdiction, made an 
application to the High Court on the Original Side for a writ of certiorari 
to bring up the proceedings of the Commissioners, together with all matters 
connected therewith, and submitted affidavits in support of their application. 
A rule was granted on the drd March 1884. The learned Judge, before whom 
the rule came up for discussion, although of opinion that it was a case in 
which, if the Court had the power to interfere, it should certainly exercise its 
powers, held that, ** whether the Commissioners in the present case were right 
or wrong in the conclusion they arrived at, or in their mode of arriving at it, 
the Court could not interfere, as the judicial act done by them was done in 
exercise of the power conferred upon them by the Legislature.’* He was, 
moreover, of opinion that, when an assessment made under the Act was under 
£he Act confirmed on appeal, it was by s. 117 made final and conclusive. The 
rule was, therefore, discharged, but under the circumstances without costs. 
From that order the plaintiffs appealed. 

Mr. Pugh (with him Mr. Eva7is and Mr. Bonnerjee) for the Appellants. -- 
This is a case for certiorari, the rule. should have been made absolute. Annual 
value means annual letting value. All houses must be rated on the same 
principle. Under Bengal Act IV of 1876, the Municipal Commissioners had 
no power but to rate all houses in a particular way. The Act lays down one 
rule for houses that are let, but the Municipality have set up another rule for 
this house. They have no power to assess upon the basis they have done. 
They have acted entirely out of their jurisdiction, ami this Court, like the 
Court of Queen’s Bench, can interfere in sucli a case by cevtiorari. The 
following cases were cited : The King v. T'he Trustees of the Duke of Bridgewater 
(9 B, & C., 68), The King v. Thovias Andrews Adame (4 B. & Ad., 61), Rex v. 
Berney Brograve (4 Burr., 2491) , The King v The Inhabitants [2773 of 
Washbrook (4 B. & C., 732) ; The Ktngy, The Chapel Wardens and Ove? seers of 
the Township ofBilston (5 B. & C., 851) , The King 'f. Tomlinson (9 B. & C., 163). 

The Officiating Advocate-General, Mr. Phillips (with him Mr. 0*Kinealy) 
for the Respondents. The Court cannot interfere by certiorari, fThere is no 
authority to show that Courts have interfered in such a case. The King v. 
The Trustees of the Duke of Bridgewater (9 B. C , 68) has no bearing on the 
matter, as that was a case of appeal and not of certiorari. The Commissioners 
in this case do not repudiate the law, but profess to act under it. There was 
no' wilful or perverse departure on their part from the law. There is nothing 
to show that tbe house has been over-asSessed. The Court cannot hear 
affidavits. The fixing of assessments is not a judicial act. Every house has 
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to be assessed. The house in question is totally untenantable « but the Com- 
missioners had to fix some assessment. Queen v. Ghanirell (L. E., 10 Q. 
687) ; The Queen on the prosecution of the London and North-Western Matlway 
Company v. The Overseer of the Poor of the Township of the Foreign of Walsall 
(L. E., 3 Q. B. D.., 457) ; The Overseer of the Poor of Walsall v. The Directors^ 
etc., of the London and North-Western Railway (L. E., 4 App. Gas., 30) ; The 
King V. The Rector, Vestrymen and Pay ishioners of St. James, Westminster 
(2 A. & E., 241) ; The Queen v. The Justices of Cheshiie (8 A, & B.. 398) ; The 
Queen v. James Bolton [1 A. & E. (N. S.), 66] , Ex parte the Overseers of 
Tollerton [3 A. & E. (N. S.), 792] , 2'he King v. The Justices of Monmouthshire 
(8 B. & C., 137) were referred to. 

Mr. Pugh in reply, further cited the following cases : — Hudson v. Tooth 
(L, E., 3 Q. B. D., 46) ; Tiv inkier v. The Board of Works for the Wandsworth 
District (2 D. G. & J., 261) , Rex v. Hardy (2 Cowp., 579) ; The Queen v. Myer 
Albert (6 Q. B.. 37). 

[2783 The Court (Gakth, C. J., and WILSON, J.) delivered the following 

Judgments :~ 

Oarthi C« — This is an appeal against an order made by the Court 
below, discharging a rule nisi which had been obtained for a writ of certiorari, 
to bring up an assessment made by the Commissioners of the Town of Calcutta 
for the purpose of quashing it. 

The rule was applied for by Nundo Lai Bose and Pasupati Nath Bose, 
who are the owners of a family dwelling-house in Bag bazar Street, upon which 
the assessment was made ; and the ground of the application was, that the 
assessment was illegal, the Commissioners having made it upon a principle 
.vhich the law did not allow. 

The learned Judge of the Court below was of opinion that the assessment 
was made upon a wrong principle , but he considered that in making it the 
Commissioners were acting within their powers, and consequently he had no 
authority to interfere. 

The matter has now come before us on appeal , and, as to the facts of 
the case, or the general law applicable to the issuing of the ceytiorari, there 
seems little or no question. 

The authority of this Court to remove the proceedings of inferior Courts 
in the exercise of their judicial functions, is undoubted. It is an authority 
derived from the old Supreme Court, and is similar to that which was exercised 
by the Court of Queen's Bench in England , and, if the Commissioners in this 
case were exceeding their jurisdiction in making the assessment, it seems clear 
that we have the power to quash it upon certiorari notwithstanding the 
provision in s. 17 in the Calcutta Municipal Consolidation Act, 1876. 

That section merely means that the assessment shall be final and conclusive 
when the Commissioners h%ye made it in the exercise of their powers [see 
Rex V. Moreley (2 Burr., 1041) , Rex v. Plowright (3 Mod. Eep., 95)J ; but if 
they have 8»^ted without jurisdiction the certiorari is not taken away by a 
clause of that kind ; and the waift or excess of jurisdiction may either be shown 
upon the proceedings themselves, or may be brought before this Court 
[879] upon affidavits.* See Bex v. Long (1 Man. & E., 139) . B&c v. Sheffield 
and Manchester Batiway Company (11 Ad. A E., 194^. 

I, therefore, entirely agree with the learned Judge in the Court below that 
the only real question in the case is, whether the Commissioners in making 
this assessment were acting within their powers. 
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Let us see, therefore, what their powers are : — 

By B. 64 of the Act, the CommisBioners at the Quarterly Meeting to be 
held in October of each year, are to fix the rates, at which the rates and taxes 
levied under the Act are to be imposed for the succeeding year. Then by 
s. 88 they are to impose upon all houses and land within the town of Calcutta 
certain annual rates, and, amongst others, a house-rate, which is to be calcu- 
lated on the annual value of such house and land , and, lastly, by s. 104, the 
estimated gross annual rent at which any such house or land might reasonably 
be expected to let from year to year, shall (for the purpose of any rate to be 
imposed under the Act) be held and deemed to be the annual value of such 
house or land. 

Now, for the purpose of determining what the powers of the Commis- 
sioners are in imposing these rates, I think that ss. 88 and 104 must be read 
together, the one being explanatory of the other. The rates which the Com- 
missioners impose are to be calculated on the annual value of the property 
rated (s. 88) , and what is meant by tbe annual value of the property rated is 
the gross annual rent at which such property might be expected to let from 
year to year (s. 114). These being the powers of the Commissioners, let us 
now see what they did in this particular case. 

The family dwelling-house of the applicants was rated in October 1883 at 
Rs. 4,500 a year , and Mahatab Ch under Mullick, tbe assessor to the Corpora- 
tion, describes in paragraph 10 of his affidavit the principle upon which it was 
rated. 

After stating that the house and premises in question form the joint family 
dwelling-house of the applicants, and that it is difficult to determine what is a 
reasonable rental for such houses [280j which are built, not with a view to 
letting, but for the residence and convenience of the ow ners, he goes on to say : 
“ In assessing the said premises No. 65, Bagbazar Street, I estimated the total 
expenditure on the building and land at Bs. 1,80,000, and I assessed the gross 
annual rent at which the said house and premises might reasonably be expected 
to let from year to year at Bs 4,800, being at the rate of 2i per cent, on the 
said sum of Bs. 1,80,000. 

From this assessment the applicants appealed to the Commissioners under 
s. 114 of the Act, and their appeal was heard on the 15th of January 1884. 

On this occasion Baboo Shaioda Charn Muter, a vakeel of this Court, 
appeared on behalf of the applicants. He says, in his affidavit, that he pointed 
out to the Commissioners that the former assessment of the house in question 
was made by Mr. Williamson (of the firm of Mackintosh, Bimv d Co,) at a 
rental of Bs. 115, and he produced ceitificates both from Mr. Williamson and 
from Baboo Nilmoney Mitter (who is a Civil Engineer and Surveyor well 
acquainted with the neighbourhood in which the house is situate) to the pftect, 
that the house would not lot from year to year foi more than Rs. 250 a month. 

Ho then says in paragraph 9 of his affidavit , “ The said Commissioners, 

however, would not listen to my contention, and said that they could not place 
any reliance on those two certificates as againsfi the assessment made by their 
own assessor , and although they were perfectly aware that the house and 
premises in question would not, if let, produce Bs. 250 ^ month, and prob- 
ably not Rs. 200 a month, being a native family dwelling-house, and situate in 
an out-of-the-way place , colisequently the probable rent the premises might 
yield could not be the criterion of assessment, and considering the size of the 
buildings they did not think that an assessment of Rs. 4,800 per annum was a 
high assessment ; but, inasmuch as I had argued the appeal, and had formerly 
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bean one of the Commissioners of t^e Town of Calcutta, they would, for my 
sake, reduce the annual value to Bg. 4,500, and adjudicated accordingly that 
the said house and premises should be assessed for house rate at the annual 
virtue of Bs. 4,500/' 

[S81] It seems to me that this statement of Baboo Saroda Cham Mtiier 
is virtually uncontradicted. 1 am satisfied from the affidavits that the Com- 
missioners adopted the assessment of their own surveyor, based, as they knew it 
was, upon a percentage of the estimated cost of the buildings in entire dis- 
regard of the principle, which they were bound by law to adopt as the basis 
of their assessment, namely, the gross annual rent at which the house might l>e 
expected to let from year to year. 

It may be that the Commissioners on the hearing of the appeal might have 
reasonably required the attendance of Mr. Williamson ; and that his evidence 
and that of Baboo Nilmoney Cham should have been brought before them 

in the regular way, and not by the mere production of a certificate. But their 
decision did not rest upon any point of this kind. They adhered to their own 
surveyor’s assessment upon the ground that it was properly made, and they 
refused to be guided by the principle laid down in s. 104 of the Act. 

In this it seems to me they acted beyond their powers. They had no 
right whatever to make the assessment upon any other basis than that which 
the Act prescribes. The principle upon which they ascertained the annual 
value of the premises appears to me to have been obviously fallacious ; but 
whether it was so or not, it was an arbitrary test, and one which the law does 
not sanction. 

The assessor might just as well have estimated the rental upon the 
amount of the applicant’s private income as upon the original cost of the 
building. 

It may be, no doubt, that in assessing joint family property of this nature, 
some difficulty may often arise. The principle of rating upon w^bich the Com- 
missioners are directed to proceed is the same which is adopted in England , 
and similar difficulties arise there in the case of gentlemen’s parks and mansions 
which are laid out for residential purposes, and not for sale or letting But 
such properties are, nevertheless, constantly rated upon the basis of their 
annual letting value. 

It is, of course, no part of our duty to say how such valuations should be 
made. We have only to see that, in making them, the Commissioners act 
within their powers. As they have failed to [2823 do so in this instance, I 
think that the order of the Court below should be reversed, and that the rule 
msi for the certiorari against the Corporation should be made absolute. 

The applicants will be entitled to the costs of the rule against the Corpo- 
ration in both Courts upon scale No. 2 

Wilfion, J.— I am of^the same opinion. I take the same view of the facts 
as the Chief Justice has taken , and on the facts it is abundantly clear that the 
assessment upon the applicants was improperly made. The question is, 
whether Mie error was an exqpss of jurisdiction, or amounted only to a mis- 
carriage on the part of the Commissioners while acting within their jurisdiction. 
If the error goes to jurisdiction, we can, and ought to, interfere by certiorari ; if 
not, we have no pow*er to do so. 

This question is not free from difficulty, but I*have come to the conclusion 
that the error committed does go to jurisdiction. Three sections of the 
Calcutta Municipal Consolidation Act. 1876, are material. Section 64 requires 
tiaa Commissioners at their Quarterly Meeting in Octc^r of each year to ** fix 



THE COBPOBATIOK OF CALCUTTA [1885] IX«R. 11 Cal. 888 


the rates at whioh the rates and taxes hereinafter mentioned shall be imposed 
for the year commencing on the first day of January then next ensuing." That 
section only gives power to fix the general standard of rating, and has nothing 
to do with the assessment of the individual properties upon which the rates are 
to be charged. This is dealt with in s. 88, which says : “ The Commissioners 
shall, as provided in s. 64, impose upon all houses and land within the town 
the following annual rates, which shall be calculated on the annual value of the 
said houses and lands." Under this section the Commissioners have power to 
impose on any house or land a rate calculated on its annual value not on any- 
thing else. Now, if we had nothing but these words to guide us, 1 should say 
that in such an act value must mean money value, and that the annual value" 
of a house must mean the annual money benefit derivable from it, and could 
not mean any percentage on its cost. ' 

But the whole system of taxation and assessment under the Act 
in question is obviously borrowed in its general outlines from English 
Bating Acts. In such Acts in England the words “ annual value ” are in 
familiar use, and have long received a settled con-[283]8truction. “ Annual 
value " has always been held to mean annual letting value, and I think we 
ought to give the words the same meaning here. If this be so, the Com- 
missioners are shown to have exceeded their jurisdiction upon the language of 
B. 88 alone, without the aid of s. 104. 

Section 104 makes the intention of the Legislature quite clear. It says : 

The estimated gross annual rent at which any house or land liable to rate 
under this Act might reasonably be expected to let from year to year shall, for 
the purposes of any rate to be imposed under this Act, be held and deemed to 
be the annual value of such house or land. The value of land so estimated 
shall not include the value of any machinery thereupon." 

This section first removes any doubt that might without it have arisen as 
to annual value meaning annual letting value. Secondly, it provides in favour 
of the public and against the person assessed that p.nnual value is to mean 
gross rent, whereas it would otherwise have meant net rent, that is the gross 
rent, less the necessary outgoings, as was held by the House of Lords in 
Dobbs V. Grand Junction Waterworks Company (L. E., 9 App. Cas., 49). 
Thirdly it gets rid of a possible ambiguity as to machinery. 

This section, or so much of it as I have cited, may be regarded as in the 
nature of an interpretation clause explaining the meaning of the words in the 
earlier section. If so the two must be read together. And then it is, I think, 
quite clear that the Commissioners have exceeded their jurisdiction. 

On the other hand this section may be read as only directory,' as contain- 
ing instructions to the Commissioners how to proceed when exercising the 
jurisdiction conferred by s. 88. In that case a breach of the provisions of 
s. 104 would not go to jurisdiction. But if so, as I have already pointed, the 
excess of jurisdiction in this case is, in my opinion, apparent from s. 88 alone 
without the aid of s. 104. 

Appeal allowed. 


NOTES 

( The Courts have power to deal with the question whethej a certain assessment is 
ultra vires or not <1908) 36 Cal., 869 . 12 C. W. N., 709 , 7 C. L. J., 631. 

' There have been several statutory definitions of the words ' annual value ’ in various 
Indian Enactments, a list of which is given in Mr. Kahndi Prasad's ^Judicial Interpretation 
of Indian Statutes, ’ ] 
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1284] APPELLATE CIVIL. 

The 5th February 1885. 

Present : 

Mr. Justice Mitter and Mr. Justice Trevelyan. 

Durga Pershad and another Defendants 

versus 

Ghoaita Goria Plaintiff/'* 

Limtiation — Suit for abatement of rent — Suit for appoi tionment of rent — 
Bengal Act VIII of 1869, s. 7.9. 

In 1877 certain huttoara proceedings wore terminated, and the amount of land held by 
the plaintiff in the portion of the estate allotted to the defendant was ascertained. The rent 
payable was admitted <to be at the rate of Rs 4 per biggah In 1881 the defendants sued the 
plaintiff for rent of a larger amount than the plaintiff admitted to be due, and obtained a 
decree on the Slat May 1881. On the 20th September 1881, the plaintiff yistituted a suit 
nominally under the provisions of s. 19 of Bengal Act VIll of 18G9 for abatement of rent 
upon the ground that the defendants were seeking to charge him rent upon a larger amount 
of land than he actually held. The defendants pleaded that the suit was barred by limitation 
as being brought more than one year after the cause of action accrued. The Court found 
that the amount of land held by the plaintiff was the amount stated by him in his plaint, 
and not that alleged by the defendants. 

Held that the suit was rather one for the apportionment of rent after the buhoqra 
proceedings, and not one for abatement of rent, and that it was not barred by limitation, 
inasmuch as the period allowed for such suit must be taken to be six years and not one year. 

In this case the plaintiff held a jote under the defendants and their co- 
sharers, who were jointly in possession of an estate paying revenue to Govern- 
ment. In the year 1877 the estate was partitioned, and out of the lands held 
by the plaintiff a plot, measuring about fifteen cottahs as ascertained by a 
measurement by an Ameen, was allotted to the defendants as their share. It 
was not disputed that the rent payable in respect of the land was at the rate 
of Es. 4 per biggah. After the partition the defendants enforced a payment 
from the plaintiff of Es. 5 odd on account of the land held by him which 
formed the shares allotted to them on the partition. On the 31st May 1881 a 
decree was -passed [288] against the plaintiff by the District Judge in a suit 
brought by the defendants for rent for a larger amount than the plaintiff 
contended was payable by him. The plaintiff, therefore, on the 20th September 
1881, instituted the suit nominally under the provisions of s. 19 of Bengal Act 
VIII of 1869 for abatement of rent, and for a declaration that he was only bound 
to pay rent at the rate of ^s. 4 per biggah for the amount of land held by him. 

The defendants contended that the suit being one for abatement of rent 
was barred by limitation, in it was brought more than one year from the 
date in which the cause of action arose, namely, the date of the conclusion of 
the partition proceedings, and that as the local biggah was smaller than the 
ordinary biggah. of which fact the plaintiff was aware, he was not entitled to 
the relief he sought. The Munsiff found that the amount of land held by the 

* Appeal from Appellate Decree, No. 1905 of 1883, against the decree of J.Pasford, Esq., 
Officiating Judge of Patna, dated the Xlth April 1888, affirming the decree of Baboo Kedar 
Nath Boy, Third Munatfi of Patna, dated the 31st of May 1882. 
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plaintiff was what he stated it to be, and that the defendants had failed to prove 
their contention as to the size of the local biggah, and also that the suit was 
barred by limitation, and gave the plaintiffs a decree. 

The lower Appellate Court dismissed the defendants’ appeal, agreeing 
with the Muneif as to the finding of fact as regards the size of the local biggah, 
and the quantity of land held by the plaintiff, and holding that, as the plain- 
tiff’s cause of action accrued from the date of the decree passed against him on 
the 31st May 1881, the suit was not barred by limitation. 

Against this decree the defendants now specially appealed to the High 
Court, on amongst other grounds, that the suit was barred by limitation and 
should have been dismissed. 

Baboo Sinsh Chunder Choivdkty for the Appellants 

Mr. H. E. Mendies for the Respondents 

The Judgment of the Higli Court (MiTTEK and TREVELYAN, JJ.) was 
as follows : — 

The ground of appeal that has been mainly argued before us is that the 
plaintiff’s suit being for abatement of rent, it is barred by limitation, inasmuch 
as it was not brought within one year from the date of the cause of action 

[286] It IS true that the Courts below have tried this suit as one for 
abatement of rent undei s. 19 of Bengal Act VIII of 1869, but looking to the 
plaint and the facts Admitted by both parties, it appears to us that it is not a 
suit for abatement undei s 19 of Bengal Act VIII of 1869 The admitted 
facts are these The plaintiff held a ,'iote under the defendants and his co- 
sharers who were jointly in possession of an estate paying revenue to Govern- 
ment. A butivara was effected of this estate in 1877 , and, out of the plaintiff's 
jQte lands, a plot of land, measured by the Ameen, fifteen cottahs, fell to the 
piitU or divided share of the defendants. Tlie plaint further alleges that the 
rate of rent at which he held the jote while tlie estate was joint w^as Rs. 4 per 
biggah. On partition the defendants demanded and enforced payment of Rs. 5 
on account of the fifteen cottahs’ plot that fell to the defendants’ putti 

The plaintiff brought this suit, according to the plaint, under s. 19 of 
Bengal Act VIII of 1869 for abatement of rent, but from the facts stated, and 
which are not disputed, it is quite clear that this is not a suit for abatement 
under s. 19 The plaintiff does not say that there has been any diminution in 
his holding ; but what he says is, that by its division into several puttis or 
shares it has become necessary to apportion the rent payable to ^ the different 
landlords who obtained distinct puttis under the partition , and that on a proper 
adjustment of the rent, he w^ould not be liable to pay the rent which the defen- 
dants have realized from him. This is not, therefore, a suit for abatement of 
rent, but a suit for apportionment of rent and for a declaration that after 
Imtioara, the share of the rent which the plaintiff* is* liable to pay to the defen- 
dants is as it is stated in the plaint 

The cause of action of this suit arose m the year 1877, and the suit was 
brought in September 1881, that is, within six years. There is no special 
provision in the Limitation Act regarding a suit of this description, and tJiere- 
fore six years is the period of limitation within which tHe plaintiff would be 
entitled to bring a suit of this description. That being so, we are of opinion 
that the present suit is not barred by limitation. 

[887] Two other points have been raised and argued before us which 
mainly depend upon this, viz., vrhether the local biggah was smaller 
than the ordinary^ biggah. Upon this point the lower Courts liave come 

5 CAL.— 126 993 
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to the conclusion that the defendants have not made out their contention. 
In second appeal we cannot interfere with this Ending of fact. 

The appeal is dismissed with costs. 

Appeal dismissed. 

NOTES. 

[In 15 Mad , 492 it was held that a suit for apporito7i?nent of assestmteni between 
co-sharers under a single palia did not fall under Art. 120 but that such a suit may be brought 
so long as their joint liability lasts ] 

c 11 Gal. 287 ] 

APPELLATE CIVIL. 

The fidih January 1885. 

Present . 

Mr. Justice Mitter, and Mr. Justice Pigot. 

Mahomed Hossein One of the dofondants 

versus 

Purundur Mahto, on his death his son, Hem Lai Mahto Plaintiff.'^ 

Limitation — Suit to set aside sale held in execution of a decree — Execution 
Act XV of 1877 (Limitation Act), ss. 4 and 14 and sch. II, art. VA — 

Civil Procedure Code (Act XIV of 1882), ss. 311 812. 

If m an application for execution the Court erroneously holds that the application is not 
barred and orders a sale, the order, though erroneous and liable to be set aside in the way 
presented by the procedure law, is not a nullity, but remains in full force until set aside, and 
a sale held in pursuance of such order is, until set aside, a valid sale , a suit to set aside 
such a sale is governed by art. 12 cl (a) f of sch II of Act XV of 1877. 

The word “ disallowed” in s 312 of the Civil Procedure Code has no reference to an order 
passed on an appeal, but refers to the disallowance of the objection by the Court before which 
the proceedings under s 311 arc taken 

On the 15th June 1878, a judgment-debtor filed a petition objecting to execution of a 
decree against him proceeding on the ground that the decree was barred. On the 18th 

‘Appeal from Appellate Decree No 985 of 1883, against the decree of H. Beveridge, Esq., 
Judge of Patna, dated the 2Gth of March 1883, reversing the decree of Baboo Jogesh Chundor 
Mitter, Rov Bahadoor, Subordinate Judge of that district, dated the 26th of March 1882. 

l[Artj2j- ~ ' 

_ X X X Period of Time from which period 

Description of suit limitation. begins to run. 


To set aside any of the following One year 
sales — 

(a) sale in execution of a decree 
of a Civil Court , 

(5) sale in pursuance oP a 
decree or order of a Collec- 
tor or other officer of 
re veil ue , 

(c) sale for arrears of Govern- 
ment revenue, or for any 
demand recoverable as such 
arrears , 

(d) sale of a patni taluq sold 
for current arrears of rent. 

Explanation . — In this clause 
* patni * includes any intermediate 
tenure saleable for current arrears 
of rent. 


I When the sale is confirmed, or 
I would otherwise have become final and 
; conclusive bad no such suit been 
i brought. 3 
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November 1878, that objection was overruled and certain of his property sold. Against the 
order overruling his objection the judgment-debtor appealed, and ultimately on the 13th 
January 1880 the order was set aside by the High Court, and the decree was held to have 
been barred. Pending these proceedings the judgment-debtor also, on the 17th December 

1878, applied, under the provision of s. 311 of the Civil Procedure Code (Act XIV of 1882), to 
set aside the sale on the ground of material irregularity, but that application was ultimately 
rejected on the 17th May 1879, and the sale was confirmed on the 21st May 1879. 

On the 2nd April 1880, the judgment-debtor applied to set aside the sale, on the ground 
that the decree, in execution of which it had taken place, [ 288 ] had been held to be barred 
and though an order sotting aside the sale was made by the Original Court, it was subse- 
quently set aside by the High flourt on the 13th April 1881, as having been made without 
jurisdiction The judgment-debtor now brought a suit on the 4th Jaiiuarv 1882, upon the 
same grounds to set aside the sale and recover posso.s8ion 

Held, that the suit was barred 

The facts of this case, so far as they are material, were as follows ‘—On 
the 18th November 1878, certain property belonging to Purnndur Mahto, the 
father of the respondent, who was the plaintiff, but who died pending the 
appeal, was put up for sale in execution of a decree obtained by one of the 
defendants against him, and purchased by the present appellant, Mahomed 
Hossein. On the day on which the sale took place, and immediately prioi 
thereto, an objection raised by Purundur Mahto by a petition filed on the 
15th June 1878, objecting to the sale proceeding on the ground that the 
execution of the decree was barred by limitation, was overruled. After 
the sale Purundur filed an appeal against the order, finding that the 
execution of the decree was not barred, and also ai)plied to have the sale 
set aside on the ground of material irregularity m publishing it, etc. The latter 
application was filed on the 17th December 1878, was rejected on the 17th May 

1879, and, though an appeal was preferred against such rejection, the order of 
rejection was confirmed on the 24th March 1880, and the sale was ultimately 
confirmed on the 21st Mav 1880, and a certificate granted to the purchaser, 
the present appellant. 

On the 5th July 1879 the Judge decreed the appeal preferred against the 
order of the 18th November 1878 finding that the decree was not barred, and 
held that the decree was barred , and though an appeal was preferred to the 
High Court, the decision of the Judge upon this point was upheld, and that 
appeal dismissed on the 13th January 1880. 

The judgment-debtor, Purundur, thereupon, on the 2nd April 1880, applied 
to the Subordinate Judge to have the sale set aside upon the ground that 
the decree, in execution of which tlie sale had taken place, had been found 
to be barred, and that application was granted on the 13th September 
1880 ; but an appeal being preferred, the order then passed was set aside by 
[ 289 ] the High Court on the i3th April 1881, upon the ground that it was 
made without jurisdiction. 

Purundur, thereupon, on the 4th January 1882, instituted the»present suit 
for the purpose of setting aside the sale, and having possession of the lands 
which had meanwhile been taken possession of by the auction-purchaser The 
first Court dismissed the suit, holding that it was barred by limitation, but on 
appeal that decision was reversed, and the i^laintiff obtained a decree. 

The lower Appellate Court was of opinion that Art. 12 of Sch. II of the 
Limitation Act did not apply on the ground that the execution sale was in 
reality a nulliti|^, as the decree being barred by limitation the Court had no 
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jurisdiction to direct any sale in execution thereof ; and that, even if Art. 1% 
did apply, the provision of s. 14 entitled the plaintiff to deduct the period from 
the 2nd April 1880, to the 13th April 1881, when he was endeavouring by liti- 
gation to set aside the sale. That Court also held that the sale could not be 
said to have been confirmed on the 21st May 1879, as that order was appealed 
against, and the appeal was not disposed of up till the 24th March 1880, and 
that the action of the Court in confirming the sale could not affect the right of 
the parties. 

The defendant, Mahomed Hossein, now specially appealed to the High 
Court. 

Mr. C. Gregory and Baboo Jogendro Chunder Gkose for the Appellant. 

Baboo To,ruch Nath Palit for the Respondent. 

The Judgment of the High Court (Mittek and PiGOT, JJ.) was as 
follows : — 

The facts of this case are briefly as follows : — In 1878, execution of a 
money decree against the plaintiff was taken out, and the property in dispute 
was attached On the l.*)th June 1878, a petition was filed by the plaintiff, 
objecting to the proceedings in execution on the ground that the decree was 
barred by limitation. On the 18th November 1878, the Court executing the 
decree overruled this objection, and the property in dispute was sold at auction 
for Rs. 90. Against this order the plaintiff preferred an appeal. 

[ 290 ] On the 17th December 1878, before the appeal was heard, the 
plaintiff made an application under s 311 of the Code of Civil Procedure to set 
aside the sale on the ground of material irregularity m conducting it- This 
application was rejected on the 17th May 1879, and the sale was confirmed on 
the 21st May following. 

The appeal against the order of the Original Court overruling the plea of 
limitation was heard on the 5th of July 1879, and the Appellate Court decreed 
the appeal, holding that the decree was incapable ,of execution as barred by 
limitation. This decision was confirmed by the High Court on second appeal 
on the 13th January 1880. On the 24th March following, the District Judge 
on appeal confirmed the order of the lower Court rejecting the plaintiff’s peti- 
tion under s 311 of the Civil Procedure Code 

On the 2nd April 1880, the plaintiff made an application to the Original 
Court to set aside the sale, on the ground that the decree at the time it was 
held was barred by limitation The Court, apparently acting under s. 316 of 
the Civil ProjSedure Code, set aside the sale on the 13th September 1880. On 
the 13th April 1381 this Court, on the nu^tion of the defendant, set aside the 
order of the 13th September 1880 as passed without jurisdiction. 

The present suit was brought on the 4th January 1882 for possession of 
the property m dispute, which was sold on the 18th Novembei 1878 by setting 
aside the said sale. 

The Cqurt of First Instance dismissed the suit, but the District Judge on 
appeal has, reversing the decree bf the lower Court, awarded a decree in favour 
of the plaintiff. Against the decision of the District Judge, the present appeal 
has been preferred by^ihe auction-purchaser. 

The parties joined issue upon the question whetlier the defendant auction- 
puiijnaser was or was not a mere benamidar for the defendant decree- holder. 
Both Courts have concurrently found that it had not been established that he 
wais benamidar of the decree- holder. That question being on^of fact, is there- 
fore no longer open in this second appeal. * 
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One of the grounds upon which the suit was dismissed by the Subordinate 
Judge was that it was barred by limitation under [291] clause (a) of Article 12 
of the second schedule of the Limitation Act, which says that in a suit to set 
aside a sale in execution of a decree, the period of limitation is one year from 
Che date when the sale is confirmed 

The lower Appellate Court is of opinion that this article is not applicable 
because the execution sale in this case was a nullity The District Judge holds 
that the decree being barred by limitation the Court had no jurisdiction to 
direct any sale in execution thereof. One of the contentions of the defendant 
auction-purchaser, before the District Judge, was that the decree was not 
barred by limitation, and that as he was not a party to the proceeding in 
which it was held that it was so barred, he was not hound by the decision 
arrived at in it But the District Judge overruled this contention on the ground 
that he purchased the property when that proceeding was pending, and that 
therefore on the doctrine of hs pendens he was bound by the final decision in 
that proceeding. 

The District Judge was further of opinion that, even if the article in ques- 
tion be held to be applicable, the present suit would not be barred by limitation. 
He arrives at this conclusion m the following way . — In the first place he thinks 
that the date of the confirmation of the sale is not the 21st of May 1879, when 
the Court in which the sale was held, held a proceeding confirming the sale. 
He is of opinion, therefore, tliat upon the proper construction of s. 312 of the 
Civil Procedure Code, the Court had no power to confirm the sale then. But 
the date when the sale should be held to have been confirmed, according to 
the provisions of the Civil Procedure Code, was the 24th of March 1880, when 
the District Judge dismissed the appeal in the proceeding under s. 311. 

In the second place the District Judge holds that the plaintiff is entitled 
under s. 14 of the Limitation Act to the deduction of the time which elapsed 
between the 2nd of April 1880, (when the iilaintiff applied to the Subordinate 
Judge to have the sale set aside on the ground that the decree had been 
declared by the highest Court to be barred), and the 13th of April 1881, when the 
High Court reversed the order made b> the lower Court in that proceeding in 
favour of the plaintiff' There is no [292] doubt that if this period be deducted, 
and if the correct starting date be the 24th of March 1880, the suit would be 
within time. 

It seems to me that the District Judge is in en^or m holding that this suit 
is not barred under clause {a) of Ait 12 of the second schedule oi the Limita- 
tion Act. 

The District Judge is in error in holding that, inasmuch as the Court had 
no jurisdiction to entertain the application of the decree-holder for the sale of 
the disputed property in consequence of the decree Jp^ing barred by limitation, 
the sale itself was a nullity. Section 4 of the Limitation Act directs that an 
application made after the period prescribed in the Act shall be dismissed. This 
direction in the section in question does not take away the jurisdiction of the 
Court in respect of the application in any way If the Court erroneously holds 
that the application is not barred, the order of the Courf, though' erroneous 
and liable to be set aside in the way prescribed in the procedure law, is not a 
nullity, but remains in full force until set aside. Therefore, the sale hel<l in 
this case was a valid sale until it was set aside 

* That being so, clause (a). Art. 12 of the second schedule of the Limitation 
Act clearly appli^ to this suit. According to the article in question the period 
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of limitation begins to run from the time when4he sale is confirmed. In this 
case the sale was confirmed on the 21st of May 1879. The District Judge is of 
opinion^ that the word ^'disallowed” in s 312 of the Civil Procedure Code 
means '‘disallowed” by the Appellate Court. It seems to me that the section 
does not admit of this construction. The words of the section leave no discre- 
tion to the Court in the matter of the confirmation of the sale after the objec- 
tion is disallowed. It says that the objection, being disallowed, “the Court 
shall pass an order confirming the sale. ” The objection to the sale was 
disallowed on the 17th May 1879, and the sale was confirmed on the 21st May 
following. The date of the confirmation of the sale was therefore the 21st May 
1879, and not the 24tli March 1880 as held by the District Judge. Taking the 
21st May 1879 as the starting point, the present suit was not brought within 
one year, even if the time [203] deducted by the District Judge be held to have 
been rightly deducted. The suit is, therefore, barred by limitation. 

The decision of the lower Appellate Court will, therefore, be set aside, 
and the plaintiff’s suit dismissed with costs in all the courts. 


NOTES. 


Appeal allowed. 


[A quostion of liinitiition is not one affecting jurisdiction — (1898) ‘i5 C.il , 789 
The manner lu which Art VI is affected bv sec 7 was considered in (1894) 17 Mad , 316. 
Where the sale in execution wa.s not authorised bv the decree, Art 12 was held not to 
apply —(1897) 19 All , 308 ] 


1 11 Cal. 298 ] 

APPELLATE CIVIL 

The 4th February 
Present • 

Mu. Justice Mitter and Mr. Justice Field. 

x\bilak Hoy and others Dclondants 

versus 

Rubhj Roy Plaintiff.'" 

Hindu Law — Mortqa^jc for Icqal necessitu nianaginq brother oj jo nit family 

— Sale lit cxecutiou of decree obtained against mortgagoi alone — Rights of 
purchaser and other members of joint family. 

A, the managing member of a joint Hindu family governed by the Mitakshara law, for 
joint family purposes and legal necessity, mortgaged the joint family property. The mortgagee 
subsequently sued .^1 alone upon the mortgage, obtained a decree, and had the property com- 
prised in the mortgage put up for sale 7>, a brother of A’.s, who was no party to the mort- 
gage or to the suit thereon, resisted the purchaser at the auction sale in his endeavour to get 
possession In a suit bv the purchaser against B and .1, liald, that R’s interest m the joint 
family property was unaffected by the decree passed in the mortgage suit, and that the 
purchaser was not entitliM to the relief he sought as regards his share 

^SubrtwiantyayyjCLn v Subramaniynyyan (1. L. R , 5 Mad. 126) followed. 

• Appeal fiom Appellate Decree No 1808 of 1883, against the decree of Baboo Dinesh 
Chiinder Boi, Additional Subordinate Judge of Tirhoot, dated the 13th of April 1883, rever- 
sing the decree of Mahomed Nurul Hosain, Khan Bahadur, Munsiff of Tainore ditak th** 
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The facts of this case werjs as follows . — Hurihur Dut Eoy and Jori Roy, 
members of a joint Hindu family governed by the Mitakshara law, borrowed a 
sum of Rs. 700 from one Sheo Proshad Singh upon a mortgage of a share iv 
the joint family property, the loan being raised for legal necessity This mort- 
gage was dated the 13th July 1875, and covered an eight gunda, one couri, 
one krant share in mouzah Dihali Afterwards Hurihur Dut Roy separated 
from Jori Roy The sons of Sheo Proshad Singh, who had meanwhile died, 
instituted a suit on the 8th January 1879 upon the mortgage against Hurihur 
Dut Roy and Jori Roy, and obtained an [204] ex parte decree against them. 
Hurihur Dut Roy, thereupon, paid up one-half of the amount due under the 
decree, and got his share of the property released, and the judgment-creditors 
took out execution for the remaining portion of the decree, and attached a 
moiety of thepropert\ mortgaged. Abilak Roy, a brother of Jon Roy, and the 
sons and daughters of Jon Roy, then preferred claims to the property attached, 
and notice thereof was duly given at the time the execution sale was held. 
At the sale the plaintiff became the purchaser, and being resisted by Abilak 
Roy and the other claimants, m his attempt to take possession of the property 
he had so purchased, he instituted the suit to obtain possession. Abilak Roy 
appeared and claimed to be entitled to a half of the four gun das two krants 
share which was sold in execution of the mortgage decree, upon the ground 
that he was no party to the suit in which the decree was passed He further 
contended that he was not joint with Jon Roy, and that he was not benefited 
by the money advanced on the mortgage, and that, therefore, his share was 
unaffected by the mortgage on the subsequent proceedings taken thereon. 

Both the lower Courts came to the same conclusion upon the question of 
fact, holding that the family was joint, and that the mortgage debt was con- 
tracted for necessary joint family expenses and for legal necessity. The first 
Court, however, upon the legal question held that AbiJak’s share was not 
affected by the decree and execution proceedings in the mortgage suit, and 
dismissed the plaintiff’s suit so far as that share was concerned The lower 
Appellate Court,, however, came to a different conclusion, and gave the plain- 
tiff a decree for the whole of his claim, holding that Abilak Roy was bound by 
the mortgage decree. 

Abilak and the other defendants now specially appealed to the High 
Court. * 

Baboos Mohesh Chunder Ghowdhnf and Baboo Sahgrarn, Smqh for the 

Appellants. 

Baboo Umakali Mookerjee for the Respondents 

The following case was cited and relied on for the Appellants — Suraj 
Bunsi Koer v. Sheo Proshad Smqh (L. R , 6 I. A. 89) 

[295] The Judgment of the High Court (Mitter and Field, JJ.) was 
as follows : — * 

In this case we are of opinion that the decree, which was passed, and the 
execution which followed upon it, did not affect the interest of Abilak Roy, It 
is true that his elder brother, Jori Roy, as managing member of the family, 
raised a loan in order to meet certain legal necessities of the family, and the 
lower Appellate Court has found upon the evidence thS,t the mortgage was 
binding upon Abilak Boy, who was a minor at that time But the suit which 
was brought upon the mortgage bond was not brought against Jori and Abifak, 
but only against Jori. That being so, the question arises whether the decree, 
and the sale which followed, would at all affect the interest of Abilak. We 
think it is quite clear that it does not. The case of a decree being passed 
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against the father acting as the representative of the family consisting of 
himself and his sons, is quite distinct from the case of a manager acting on 
behalf of his minor brothers. It was held in a Full Bench decision, in the 
case of Snbrama7iiyayyan v. Suhramamyayyan (I. L R., 5 Mad., 125), that 
in a case where the elder brother, acting as a manager, executes a mortgage 
bond, if a decree be obtained against the executant of the bond and not against 
his other brothers as well, the interest of the brothers who are not parties to 
the suit would not be affected by the decree, and the execution sale, although 
the mortgage itself might be binding upon them. Upon this point, namely, 
whether the decree and sale would, under the circumstances stated above, 
affect the interest of the minor brothers, who were not parties to the suit, all 
the learned Judges of the Madras High Court who sat in that Full Bench were 
unanimous, although there was a difference of opinion as regards the question, 
how far the mortgage itself was binding upon the younger brothers. But we 
are not called upon to decide this latter question m this case. The plaintiff, 
who is the auction -purchaser of the share of Jori Roy, seeks to obtain posses- 
sion of the entire family property on the ground that in execution of the decree 
which was obtained against Jori Roy the whole of it [206] has passed. We 
think that the interest of Abilak was not affected by the sale. 

We, therefore, modify the decree of the lower Appellate Court, and allow 
the plaintiff a decree for two gundas and one krant with costs in proportion in 
all the Courts, and dismiss the claim m respect of Abilak’s share. 

Appeal allowed and decree modified. 


NOTES 

[ This decision, in so far as it rests on genera] principles, must be deemed to have been 
overraled by the decision of the Privy Council in Dnulat Ram v Meh'i Chnnd (1887) 15 Cal , 
70, where it was held that all were bound by the moitgage of the managing members, and 
that though all were not made parties to the suit, the sale in execution operated to affect the 
entire interest of the family . 

As regards the conflict of this rule of Hindu Law with the statutory rule in The Transfer 
of Property Act, 1882, that all persons having an interest in the mortgage security should be 
made parties, (now, see C P. C , 1908, O 34, r. 1) there has been difference of opinion in 
the several High Courts, see 28 Cal., 517 reversing 27 Cal., 724 , 33 All., 7 , 21 Mad., 222 ; 
22 Mad., 207 , 34 Bom., 354 , 12 Bom , L. R., 811 , 940., 

See also 15 I C., 89 ] 
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THAN SINQH V. CHUNDUN SINGH &o. [1885] IX.R. 1 1 Qal. 397 

[11 Cal. 296 ] 

APPELLATE CIVIL. 

The 11th February, 1885. 

Present : 

Mb. Justice Mittbr, and Mr. Justice Trevelyan. 


Than Singh Plaintiff 

versus 

Chundun Singh and others Defendants 


Revmo of judgment— Specuil appeal from order passed l>y Appellate Cowt 
on appeal from order grantnui a review of judgment — Civil Procedure 
Code (Act XIV of 1882), ss. 624, 626, 629. 

No second appeal lio^i against an order passed under^s 629 of the Civil Procedure Code 
An application was made bv a plaintiff for review of judgment, .di«niiasing his suit as 
against all the defendants, which application was granted Against that order the defendant 
appealed, and the lower Appellate Court confirmed the lower Court’s order, granting the 
review as against one of the defendants, but set it aside as against the other defendants 
Held, that no second appeal lay against such order 
These appeals arose out of a suit upon a. bond to recover the sum of 
Rs. 428-2-8, principal and interest. The IVfunsiff before whom the suit was 
heard dismissed it, holding that the evidence adduced on behalf of the plaintiff 
was unworthy of credence, inasmuch as enmity was shown to exist between 
the plaintiff’s witnesses and the defendant’s After that decision the plaintiff 
Applied for a review on two grounds * First, that he had in his possession a 
paper, showing that the disputes upon which the Munsiff had relied as ground 
for disbelieving his evidence had all been amicablv settled, and that the docu- 
ment was not within the knowledge of his agent who conducted the suit on his 
.behalf , and, secondly, that, after the decision, one of the defendants, Girdhari, 
[297] had made statements admitting his liability under the bond, and boast- 
ing that he had succeeded in evading payment thereunder and avenged himself 
on the plaintiff The Mynsiff, upon the facts, allowed the review, and ordered 
the case to be set down for re-trial 

Against that order all the defendants appealed, on the ground that it was 
made in contravention of the provisions of ss 624 and 626 of the Civil Proce- 
dure Code. 

The District Judge held that the Munsiff was wrong in ’granting the 
review as regards the first contention, and that having done so he had infringed 
the provision of s. 624. And holding that the possession of the paper in 
question, which the plaintiff admitted he knew of, although it was unknown to 
his agent, was no ground for granting a review, ho decreed the appeal upon 
that point, and set aside the Munsiff’s order, granting a review^ so far as the 
defendant, other than Girdhari, was concerned. ^ 

Upon the other question the District Judge held that the Munsiff was 
right in admitting the review as against Girdhari upon the allegation of the 
statements made by him after the original decision of the case, and he there- 
fore affirmed that portion of the Munsiff’s order. 

* Appeals from Appellate Decree No. 2925 of 1883 and order No. 396 of 1883, against the 
decree and order of C. B. Garret, Esq., Judge of Patna dated the 16th of August 1883, 
modifying and reversing the decree and order of Baboo Sharoda Prosad Ghose, Munsiff of 
Behar, dated 4th of July 1863. 


5 CAL,— J26 


1001 



LLRt 11 Cal. 298 “yhan smdH «. chdkdum sinoh &o. [1885] 


The plaintiff now specially appealed to the High Court upon the follow- 
ing grounds : —That the tower Appellate Court was in error in supposing there 
had been any infraction of s* 624, and that, having admitted the review as 
against one of the defendants, it should have granted the review as against all 
thb defendants. Girdhari also appealed against the order allowing the review 
as against him. 

The only question considered in the case was whether the appeal lay at 
all to the High Court. 

Munshi Mahomed Yusoof and Mr. Mendies for the Appellant. 

Baboo Umerandra Nath Chatterjee for the Respondent. 

The Judgment of the High Court (Mitter and TREVELYAN, J.T.) was 
as follows : — 

We are of opinion that in both these cases no second appeal lies. The suit 
of the plaintiff* against the defendants was dismissed [298j by the Munsiff. The 
plaintiff then filed an application for review, and that application was granted 
by the Munsiff. An appeal was preferred by the defendants against the order, 
granting a review under s. 629 of the Code of Civil Procedure. The District 
Judge set aside the order granting the review so far as the respondents in 
second appeal No. 2925 were concerned, but affirmed the order so far as the 
appellant in appeal No. 296 was concerned. Against the order of the District 
Judge, passed under s. 629, these two appeals have been preferred. There is 
no provision in the Code which allows a second appeal against the order 
passed on appeal under s. 629. Both these appeals are, therefore, dismissed 
without costs. 

Appeals dismissed. 


NOTES. 

t See also (1888) 12 Mad., 126 ; (1889) 11 All., 383 ; (1906) 6 C. L J., 225. An appeal 
however lies from the decree as amended — (1889) 13 Bom., 496. 

It has been held in ^1912) 17 C. W N., 403 that an appeal under the G. P. C. (1908) O. 
47, r. 7 is not controlled by sub-section 2 of section 104 of the Code, and that an appeal against 
an order granting a review would he under sub-rule (1) of rule 7 of this order, even where no 
appeal would lie against the hnal decree disposing of the case ] 
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C 11 CaI. 99B ] 

BEFBJRENCE FROM CALCUTTA COURT OF SMALL CAUSES. 

The iiSrd February^ 1885. 

Pbbsent : 

Sir Bichabd Garth, Knight, Chief Justice, and Mr. Justice Wilson 

Nusserwanjee Plaintifl' 

versus 

Pursutum Doss and others Defendants.' 

Act XV of 188'2^ s. 69 — New trial, application for — 

Difference of opinion between Judges — Order rejecting 
application — Contingent judgment. 

An order rejecting an application for a new trial, subject to the ^ decision of the High 
Court on certain point or points referred, is not a contingent judgment ” within the meaning 
of s. 69 of Act XV 1889, nor can points of difieronce between the Judges at that stage form 
matter for roforonce. 

A suit was brought in the Calcutta Court of Small Causes for the recovery 
ol Bs. 2,000 as damages, owing to the failure of the defendants to perform 
an alleged contract. During the course of the trial, the plaintiff’s pleader 
offered to abandon the claim if the defendants would go into the witness 
box and swear on Ganges water and the leaves of the toolsi plant 
that they had never confirmed the contract. This was met by a counter- 
dffer on the part of the defendants that they would abide by any statement the 
C8B9] plaintiff, who was by faith a Zoroastrian, would make in the presence 
of fire. The challenge was at once accepted , but the defendants wanted 
to withdraw their offer, and submit to the original offer, of the 
plaintiff. The Court, however, decided that the parties were bound 
by the counter-offer, and the plaintiff' having solemnly made a statement 
before a lighted match, his claim was decreed. A new tiial was applied for ; 
but the Chief Judge refused the application, subject to the decision of the High 
Ck>urt upon a point in which there seemed to be a difference of opinion between 
him and his colleague Mr. Millet, however, referred to the case of Hall v. 
Joachim (12 B. L. E., 34), and expressed doubts as to whether at that stage of 
the proceedings the Small Cause Court had the power of referring any question 
to the High Court. • 

The question referred was as follows : — Whether, undei the circumstances, 
the parties could be considered as of one mihd, or whether the defendants were 
entitled to withdraw from the counter-offer made by them after it had been 
accepted. • 

Mr, r. Apear for the plaintiff contended that the reference could not be 
heard, and relied on Hall v. Joachim (12 B L. E., 34). ^ 

Mr. Allen for the defendant : — Hall v. Joachim (12 B. L. R., 34) is not an 
authority in this case. That was a case where the reference was made at the 
instance of parties. This is a case where two Judges htfve differed on a point 
of law. Section 09 of Act XV of 1882 leaves the Small Cause Court no option 
but to refer the matter according to the provisions thereof. Hall v. Joachim 

^ Small Cause Court Reference No. 8 of 1884, made -by H. ALllet, Esq., Chief Judge of 
the Court of Small Causes of Calcutta, dated the 16th of August 1884. 
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(12 B. L. B., 34) decided no more than that this Court would not decide or 
the Court of Small Causes what they ought to decide for themselves. More- 
over, when the Small Cause Court Judges, two in number, were hearing an 
application for a new trial in the suit, they were sitting together in the suit 
within the moaning of s. 69. The course pursued in the present case was 
correct, and the matter was properly before the Court. This is a reference by 
the Judges of the Small Cause Court differing in a point of law, not a reference 
at the instance of parties. 

The Opinion of the Court was delivered by 

Garth, G. J. (Wilson, J., concurnm /). — I think that the pre-[300] 
liminary objection, which has been taken to our hearing this reference must 
prevail. The case is precisely similar to that of Hall v. Joachim (12 B. L. R., 
34), to which we have been referred. 

That case was decided under s. 7 of Act XXVI of 1864. which is similar 
in its terms to s. 69 of Act XV of 1882 In that case, as in this, an appli- 
cation was made for a new^ trial to two Judges of the Small Cause Court ; and 
on the hearing of that application^ the Judges differed m opinion upon a point 
of law, which w^as consequently referred for the opinion of this Court. 

The reference came 6n before the late Chief Justice and Mr. Justice 
PONTIFEX, who decided that, if the Judges of the Small Cause Court thought tit 
to take the opinion of the High Court upon the point referred, their proper 
course was to grant a new^ trial, so that the point might be properly raised. 
But they held that upon the application for a new trial no judgment could be 
given, which would be a “ contingent judgment ” within the meaning of s 7 of 
the Act of 1864, 

The reason upon which that case was decided directly applies here , and 
this is more evident, because, having heard from Mi. Allen what the nature of 
the point is, it is obvious that, if we were to decide that point now, we should 
not determine the case finally. We should not in fact enable the Court below 
to give any judgment, properly so called, upon the present proceeding. The 
only effect of our decision might be, that a new trial would be had, in which 
the very point upon which we had given our opinion might not arise. 

We think that we are bound by the decision in Hall v. Joachim (12 B L. 
R., 34), and my own opinion is, that the piinciple upon which that case 
proceeded is correct. 

If the Judges of the Small Cause Court consider tliat the point is a proper 
one for discu^ssion, the course which they should take is pointed out by 
Sir R Couch in the above case, viz., that they should grant a new trial, at 
which the point can be laised in the regular way. We make no order as to costs. 

Attorneys for Plaintiff * Messrs. Bat row d’ Orr. 

Attorney for Defendants : Baboo A. T. Dhur. 


• . NOTES 

[In U896) 20 Mad., 868 . 7 M. L. J., 140 it was pointed out that m 15 l^Iad , 179 , 11 
Cal., 298 , 12 B. L. R., 34 the question was simply whether a new trial should or shoiSld not 
be granted ; and it was held that there need be no formal order granting a new trial when this 
may be inferied from the fact of the merits being discussed. 

To a similar effect is (1908) 31 Mad., 490 at 492 : 18 M. L. J., 480.] 
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tsoi] PRIVY COUNCIL. 

The 25th, 27th, 28th, ami 2^th November, and 18th December, 1884'. 

Prksent : 

Lord Fitzgerald, Sir E. P. Collier,* Sir R. Couch, and 
Sir a. Hobhouse. 

Run Bahadur Singh Plaintiiil' 

versus 

Lucho Koer Defendant. 

[On appeal from the High Court at Fort William in Bengal ] 

Res ludicata — Act Vlll of 1859, s 2 — Act X of 1877, s. 18— Cross 
Appeal — Practice. 

The decision in a suit in order to be final and conclusive, as res judicata, upon an issue 
raised in another suit, must be the decision of a Court which would have had jurisdiction to 
decide the question raised in the subsequent suit, m which the prior decision is given in 
evidence as conclusive 

This proposition stated in the judgment in Mussuruat Edun v Mussunmt Bechnn [8 W. 
R , (F. B.,) 175 ; 2 Ind Jur., N S , 265 J, and affirmed by the Judicial Committee in Misir 
Raqhohardial v. Shea Daksh Singh (1 L R 9 Cal , 439 , L. R , 9 I. A., 197), is applicable 
equally to cases under Act VIII of 1859, s 2 (as supplemented by the general law), and to 
cases under the more complete enactment in Act X of 1877, s 13, which is not to be constru*»d 
as having altered the former law. 

A suit was brought in the Court of a Subordinate Judge by a Hindu against the widow 
of his deceased brother, claiming his property by right of survivorship, the issue being 
whether, at the death of the latter, the ownership of the brothers was joint or separate An 
order under Act XXVJI of 1860, granting a certificate to the widow did not, on the above 
is.sue, operate as res judicata in the widow’s favour, being a proceeding of representation, and 
not otherwise of title. 

Held, also, that a decision of the same issue in a MunsilT’ s Court in a rent suit brought 
by the widow, the surviving brother, on his application, having been made a party defendant 
under s. 73 cf Act VIII of 1859, did not constitute res judicata in her favour. 

Krishnc Behan Rcyif l^rojeswan Chuirdhrani {li R., 2 I. A 283,1 L. R 1 Cal, 144) 
referred to and followed. , 

Held, also, that the brother having appealed against s decree dismissing the suit as res 
judicata (the judgment which that decree followed having, nevertheless, found that the widow 
was disentitled by reason of the brothers having been, in fact joint in e.state) the widow could 
have supported the decree, without tiling a cross appeal as to that finding, on the ground that 
the decree had been rightly made (though not for the reason given) in her favour 

[ 302 ] Appeal, and cross appeal, from a decree (August 30th, 1880) of the 
High Court — Him Bahadur Singh v. Lucho Ko^r (I.L.R., 6 Cal., 406) — affirm- 
ing a decree (January 21st, 1878) of the Subordinate Judge of Gaya. 

In the suit out of which this appeal arose, the survivor, of two brothers, Raj a 
Run Bahadur Singh and Murlidhar, sons of Bishen Singh, of w'hom Murlidhar 
died in 1872, claimed by right of survivorship the share in the family property 
which had been Murlidhar's. The defendant, the widow of Murlidhar, alleged 
that the brothers were separate in estate, having been divided in the Fash 
year 1270 (1862-1863), nine years before the death of her husband. 
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At a later stage the defence of res judibata^ as to this separation not 
having taken place, was set up by the widow. The family property which had 
been acquired by ]^shen Singh, who died in 1869, consisted of mouzahs in the 
districts of Gya and Patna, in some of which the milkiat had been acquired 
by him, while others were held under mokurran grants from the Tikari Baj. 
Prom Bishen Singh they descended to his sons, and the property in suit was 
valued in the plaint at more than Bs. 1,70,691. 

At the hearing before the Subordinate Judge, the defendant, setting up the 
defence of res jvdtcata, gave in evidence an order of the District Judge, main- 
tained on appeal by the High Court in July 1875, granting to her a certificate 
to collect debts, as widow and representative of Murlidhar. To establish the 
same defence, she also relied on the decree of a Munsiff's Court (6th January 
1875), maintained on appeal (28th August 1875), against a tenant occupying 
land in one of the mouzahs, the subject of one of the mokurran grants. That 
suit was for rent, and whilst it was pending, on the 13th August 1874, Bun 
Bahadur filed an objection, stating that Murlidhar had till his death been 
joint with him, that, the widow was not entitled, and asking to be made a defen- 
dant. This was granted, and Run Bahadur was made a party defendant 
under s. 73 of Act VIII of 1859. • 

The Munsiff having fixed an issue raising the question whether the plain- 
tiff’s husband had received, till his death, the rent jointly with [308J Run 
Bahadur, or separately, adjudicated on the title as between the widow and 
Run Bahadur, to the entire mokurrari, under which was held the mouzah in 
respect whereof the rent suit was brought. His judgment (6th January 
1875) was that the brothers were separately in possession of their shares, and 
that Murlidhar had been in separate possession of this mouzah — a decision 
which was upheld on appeal by the Subordinate Judge (28th August 1875). 
Upon this and other evidence given in the present suit, the Court of First 
Instance, the Subordinate Judge of Gya, concluded that the separation between 
the brothers was neither res -judicata, nor had it been established as a fact. 

Against this decision the plaintiff, Run Bahadur, appealed to the High 
Court, and the defendant filed her cross appeal, maintaining that the separation 
of the brothers, her late husband and the plaintiff was res judicata, under Act 
VIII of 1859, s. 2, The High Court (PONTIFEX and McDonell, JJ.) was of 
opinion that this issue of separation had been directly and substantially raised in 
the rent suit decided m 1875 ; and that, although the Munsif w^ould not have been 
competent to try the present suit, he was competent to try, and did try, at the 
instance of the present plaintiff, when he tried the rent suit, the issue on 
which the present suit depended. The High Court held that the rule of 
res judicata must be held to apply as between rent suits and other suits, as 
the intervention of claimants of title was permitted ; and it concluded that the 
judgment in the rent suit of 1875, on the substantial issue of separation between 
the brothers, must be regarded as res judicata governing the present suit. The 
appeal of the plaintiff was, therefore, necessarily dismissed, although the High 
Court on the evidence came to a conclusion opposite to that of the Subordinate 
Judge, and was of opinion that the brothers held the family property jointly 
down to the death of Murlidhar. 

The judgment of the High Court is reported at length in I. L. R., 6 Cal., 

412. 

The plaintiff having appealed to Her Majesty in Council against the 
decree of the High Court based on the above view of the question of res judicata, 
the defendant filed a cross appeal, [304] as to that part of the judgment which 
related to the brc^hers having. been joint. 
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Mr. r. if. CofviB and Mr, C. W. Arathom, for the Appellant, contended 
that the judgment of the High Court was erroneous in treating the issue as 
to separation as res judicata, under s. 2 of Act Vlli of 1859. In the rent 
suit the tenanoy of the tenant was tried rather than the title of his lessor, 
while the claim of the intervenor was only incidentally tried. Nor was the 
Court of the Munsiff a Court of corai)etent jurisdiction within the meaning of 
s. 2 of Act VIII of 1859, of which the words meant a Court which would have 
had jurisdiction over the matter in issue in the subsequent suit in which the 
d^ence of res judicata might be set up. This jurisdiction the Munsiff’s Court, 
which tried the rent suit had not. The Court, giving the judgment which had 
been set up, afterwards as conclusive, in another Court, should also have had 
concurrent jurisdiction with that other Court, both as regards pecuniary limit 
and authority to deal with the subject-matter of the suit — Mussumat Edun v. 
Mussumat Bechun [8 W. K., (F. B.) 175 ; 2 Ind. Jur. N. S., 265] . Neither of 
these conditions existed in regard to the judgment in the rent suit of 1875. 
Reference was made to Misir Eaqhobardial v. Baja Sheo Baksh Singh (I. L. R. 
9 Cal., 439 ; L. R. 9 I. A.. 197) Flitters v. ALlfrey (L. R. 10 C. P. 29). 

Mr. Oraham,Q,G., and Mr. R. V, Doyne, for the Respondents argued that, 
not only was the case of Mtsir Bajhobardial v. Raja Sheo Baksh Singh (I.L.R., 
9 Cal., 439 ; L.R., 9 I A., 197) distinguishable, inasmuch as it related to Act X 
of 1877, s. 13, but also on the ground that the principle on which it was decided 
had reference to the pecuniary limit of the jurisdiction exercised by a Subor- 
dinate Court — a limit which in that case would have excluded from the cog' 
nizance of the first Court the question that was tried in the second. But here 
the rent case was one in which the Munsiff had jurisdiction to try the very 
question upon the decision of which the adjudication in the present suit must 
depend. It mattered not that the Court, into which this question had come 
for investigation a second time, had a jurisdiction more extended [SOS] 
than that of the Court which had already tried the question. It had 
been raised as a question of title in the rent suit ; and the Munsiff not only 
had jurisdiction, but was bound to try the issue as to the separation of the 
brothers. Suits for rent had been heard between 1859 and 1869 by Deputy 
Collectors under Act X of 1859, with the right of intervention secured to 
adverse claimants of rent, and a proviso that the decision should not affect title. 
When these suits were transferred back to the Civil Courts, by Beng. Act 
VIII of 1869, this proviso was not re-enacted. The decision of the Civil 
Courts, receiving its due effect, was, therefore, res judicata as to the title. 

That the effect of such a decision vras to constitute res judicg,ta did not 
depend only on the construction of the Acts above referred to. That the 
judgment of a Court not competent to try the subsequent suit, on which the 
judgment might be pleaded as res judicata must nevertheless be held to be 
the judgment of a Court of competent jurisdiction, appeared from the decision 
in Flitters v, Allfrey (L. R. 10 C. P., 29). * 

Upon the question of res judicata, counsel for the appellant were not 
called upon to reply. But their Lordships directed that the question on the 
merits (also raised by the cross-appeal), as to the finding of the High Court, 
that the brothers were joint in estate, should be argued. 

On this Mr. J, Graham, Q. C„ and Mr. B. V. Doyne were heard for the 
Cross-Appellant. 

Mr. £r> Coune, C., and Mr. C. W. Arathoofi were heard for the Cross- 
Respondent. 

On a subsequent day, December 13th, their Lordships’ Judgment was 
delivered by 

IW7 
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BUN BAHAUUB SINGH. V, 


Sip B. P. Colliar. — In this case Bun Bahadur Singh sued Mhssuinat 
Luoho Koer, the widow of his deceased brother, Murlidhar Singh, to recover 
possession of the property held by Murlidhar, on the ground that the brothers 
were joint in estate, and that he was entitled to the property by survivorship. 
The widow maintained that the brothers were separate, and claimed a Hindu 
widow’s estate in the property. She further maintained that this 1806} 
question had been conclusively determined in her favour in a former suit 
between her and the plaintiff. 

The Subordinate Judge decided the plea of res jndtcata against her, but 
held in her favour that the brothers were separate in estate, and gave her a 
decree. 

The High Court determined the plea of res pifhcata in her favour, and, 
as it applied to the whole action, affirmed the decree. Nevertheless, they 
inquired into the question of fact, and held that the brothers were joint in estate. 

From this decree Bun Bahadur has appealed. 

The widow has not appealed against the decree, nor could she, because 
it is in her favour, but she has appealed against the finding that the brothers 
were joint in estate 

It may be supposed that her advisers were apprehensive lest that finding 
should be hereafter held conclusive against lier, but t his could not be so, inas* 
much as the decree was not based upon it, but was made in spite of it. If 
she had not appealed, she could have supported the decree, on the ground 
that the Court ought to have decided the question of separation in her favour. 
But inasmuch as no objection has been taken at the bar to her cross-appeal, 
and as (the appeals being consolidated) practically the inquiry would have 
taken the same course, and the costs would have been nearly the same, whether 
she had appealed or not, their Lordships are not disposed, under the peculiar 
circumstances of the case, themselves to take the objection. 

The question of res jiidicata arose in this way - 

After the death of her husband she applied for a certificate, under Act 
XXVII of 1860, enabling her to collect the debts of her husband. This 
application was opposed bv the plaintiff, Avho set up the case of joint owner- 
ship, on which he now relies A certificate was granted to her, and the grant 
was confirmed on appeal. 

Though this proceeding has been relied upon by her as constituting res 
judicata, counsel at their Lordships' Bar have not argued that it has this 
effect, inasmuch as the on^' question to be determined in this proceeding is 
one of representation, not otherwise of title. 

Subsequently she brought (in 1874) a suit in the Court of the Munsiff 
against a tenant for the recovery of rent, to the amount of Bs. 53. [307] 

Bun Bahadur intervened, asserting precisely the same title to the pro- 
perty of his brother as he sets up in the present suit, viz., joint interest and 
ownership. An issue was framed in these terms : — 

Did the plaintiff or her deceased husband realize the rent of the 8 annas separately and 
in a state of separation before this, or did the plaintiff’s husband during his lifetime reah/o 
the rent with Run Bahdidur jointly, and after him did Run Bahadur alone receive rent of the 
entire 16 annas ? ” 

Witnesses were called on both sides, and the Munsiff decided in favour of 
the present defendant. 

On appeal to the Subordinate Judge the decision was affirmed. 
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The jurisdiction of the Court of the Munsifif is limited to Rs. 1,000. The 
only appeal from it is to the District Court, from which there is only a special 
appeal, on points of law, to the High Court. 

By Act X of 1859, exclusive iurisdiction was conferred on Collectors to 
determine rent suits, with an express limitatipn of their power in cases of 
intervention (s. 77) to determine the actual receipt and enjoyment of the 
rent,*’ with a provision that their decisions should not affect title. 

By Act VIII of 1869, s. 33 (of the Lieutenant-Governor of Bengal in 
Council), rent suits were re-transferred to the ordinary tribunals, to be regu- 
lated like other actions, by the Code of Civil Procedure (Act VIII of 1859) 
without any re-enactment of the limitation which liad been imposed on the 
jurisdiction of the Collector. 

It has been contended on behalf of the defendant that this being so the 
Munsiff had jurisdiction to try the question of title if it were necessary for the 
purpose of determining to whom rent was due, and that the plaintiff, having 
intervened and raised an issue directly involving the question of title, is bound 
by the judgment. 

This is the opinion of the High Court. 

Their Lordships regard it as having been decided that such a judgment as 
that of the Munsiff is not conclusive. 

The Indian Act in force relative to estoppel by tea judicata [ 808 ] was at 
the time of the institution of this suit Act VIII of 1859, s 2, which is in these 
terms : — 

“The Civil Courts shall not take cognizance of any suit brought on a cause of action 
which shall have been heard and determined by a Court of competent jurisdiction in a former 
suit between the same parties or between parties under whom they claim ’ ’ 

With reference to this enactment it has been observed by the Board 
[Soorjomonee Dayee v. Saddanand Mohapatter, 12 B. L. R., 304] : — 

“ Their Liordships are of opinion that the term cause of action is to be construed rather 
with reference to the substance than to the form of action, . . and that this clause in 

the Code of Procedure would by no moans prevent the operation of the general law relating to 
res judicata founded on the principle nemo debet bisvexaripto eadem causa" 

The same view has since been expressed by this Board, Krishna Behan 
Boy v. Brojeswari Choiodranee (L. R., 21. A., 283 , I. L. R , 1 Cal., 144). 

A similar view had been expressed by Sir B ARNES Peacock, then Chief 
Justice of Bengal, in the well-known case of Miissamat Edun v. Mussumat 
Bechun (8 W. R., F. B , 175). 

He there adopted the definition of judgments conclusive by way of estop- 
pel given by De Grey, C J., in the Duchess of Kingston's case, in answer to 
questions put by the House of Lords . “ The judgment of a Court of concur- 

rent jurisdiction directly upon the point is as a plea^ a bar, or as evidence, con- 
clusive between the same parties upon the same matter directly in question in 
another Court,” and Sir Barnes Peacock proceeded thus to define “ concurrent 
jurisdiction ” : — • * 

** In order to make the decision of one Court final and conclusive in 
another Court, it must be the decision of a Court which would have had 
jurisdiction over the matter in the subsequent suit in which the first decision 
is given in evidence as conclusive.” 

This doctrine has been expressly affirmed in a receift case before this 
Board [Afmr Baghobardial v. Bafah Sheo Baksh Stngh (L. R., 9 I. A., 19? ; 
1. L. R., 9 Oal., 439)] decided since the judgment appealed against. 
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It is true that when the suit in this last-mentioned case was [809] brought 
the governing statute as to res judtcata was Act X of 1877, s. 13, which is in 
these terms : — 

No Court shall try any suit or issue in which the matter directly and substantially in 
issue has been heard and finally determined by a Court of competent jurisdiction in a former 
suit between the same parties, or the parties under whom they or any of them claim, liti- 
gating under the same title.” 

But their Lordships state that if the case had arisen under the law as it 
existed before the statute, consisting of the previous somewhat imperfect statute 
supplemented by the general law, their decision would have been the same, and 
they do not construe the Act of 1877 as having altered the law. 

A suit for interest amounting to Es 1,600, on a bond for Rs. 12,000, was 
brought in the Court of an Assistant Commissioner, whose jurisdiction was 
limited to Rs. 5,000 , the Assistant Commissioner held that the real amount for 
which the bond was given was Rs. 4,790, and not Rs. 12,000, and, interest on 
the smaller sum having been overpaid, dismissed the suit. 

It was held that his judgment was not res judtcata as to the amount for 
which the bond was given, inasmuch as this amount was beyond the limits 
of his jurisdiction. 

Their Lordships approve of the statement of the law by Sir Barnes PEA- 
COCK above quoted, and proceed to observe “ In their Lordships’ opinion 
'* it would not be proper that the decision of a Munsiff upon (for instance) the 
“ validity of a will or of an adoption, in a suit for a small portion of the 
“ property affected by it, should be conclusive in a suit before a District Judge 
or in the High Court, for property of a large amount, the title to which 

“ might depend upon the will or adoption by taking concurrent juris- 

** diction to mean concurrent as regards pecuniary limit as well as the subject- 
“ matter, this evil or inconvenience is avoided.” 

If this construction of the law were not adopted, the lowest Court in 
India might determine finally, and without appeal to the High Court, the title 
to the greatest estate in the Indian Empire 

Assuming, therefore, that the question of title was directly raised in the 
rent suit, their Lordships are of opinion that the judgment in that suit is not 
conclusive in this. 

[810] Having regard, however, to the subject-matter of the suit, to the 
form of the issue (which has been above set out), and to some expressions of 
the learned Judge, their Lordships are further of opinion that the question of 
title was no more than incidental and subsidiary to the main question, viz., 
whether any and what rent was due from the tenant, and that on this ground 
also the judgment was not conclusive. ^ 

It now becomes necesgary to consider the question of fact whether at the 
death of Murlidhar the brothers were joint or separate in estate. Their Lord- 
ships agree with the observation of the High Court that the tendency of the 
Courts in this country, to presume a tenancy in common rather than a joint 
tenancy has no application to Indian tenures, where the presumption is 
generally the reverse.^ 

Although the judgment in the rent suit is not conclusive, stiff their Lord- 
ships cannot help attaching some weight to the decisions of the Munsiff and the 
Subordinate Judge, both Natives, who heard the same case as that now before 
us and a good deal of the same evidence. It may be added that the judgment 
in ttie oertifioate suit, in which the plaintiff set up the same case was the same ; 
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it was thd same, also, and the case and evidence much the same, in a proceeding 
before a Magistrate requiring the plaintiif to enter into recognizances to keep 
the peace. All the Native Judges who have heard the case — and it has been 
heard by them four times — have concurred in their judgment upon it. 

' The following facts require to be stated in order to the understanding of 
the merits of the case. Bishen Singh was the father of the plaintiff and of 
Murlidhar ; the three together with a grandson formed a joint Hindu family. 
Bishen was the reversionary heir to the Eaj of Tikari, the estates appertaining 
to which had descended to two brothers, Hetnarain and Modenarain, the 
former of whom owned 9 annas, the latter 7 annas. Both brothers had died ; 
Hetnarain leaving a widow, Rani Inderjit, who adopted a son Ramakishen , 
Modenarain leaving two childless widows. Inderjit (called in the case the 
Maharani ”) had granted to Bishen a mokurran lease of a considerable quantity 
of land, which formed the greater part of the joint property of the father and 
his two sons. Some time in 1860 or [811] 1861, Bishen left his home on 
a religious pilgrimage, his whereabouts were long unknown, he was vainly 
sought by his sons, and did not return until about 1868 

During his absence the following occurrences took place His two sons 
brought a suit in his name under the alleged authority of an am-muktarnoma 
from him against the Maharani, her adopted son, and the widows of Modenarain, 
disputing the adoption and claiming possession of 9 annas of the property, and 
a declaration of right to 7 annas. That suit had been dismissed in the District 
Court, and again on appeal in the High Court, on the ground that the am- 
muktarnama was not genuine. 

The Maharani had, on the mokwran rent not being paid, seized the pro- 
perty, put it up for sale, and bought it herself 

It is further alleged by the defendant, and denied by the plaintiff', that the 
brothers separated in estate in 1862 or 1863 (Fash 1260) 

It may be as well to say at once that their Lordships agree with both 
Courts that separation at this time (as alleged on the written statement of 
defendant) is not satisfactorily proved , indeed, whatever might have been the 
desire of the brothers to live and act sepaiateK, they could not effect a partition 
of the family property without the consent of their father , but if the father on 
his return was informed of their desire to separate, this may have influenced 
his action in the transaction which has now to be referred to. 

The suit of the sons having been dismissed upon the ground that it was 
brought without their father’s authority, he was in no way bound by the result, 
and might have instituted a similar suit himself. Under these dircum stances, 
he came to an arrangement with the Maharani and Ramkishen, which is stated 
by the defendant to be as follows • — 

Bishen was to admit the adoption and relinquish all claim to the 9 annas, 
insisting only on his claim in reversion to the 7 afinas And in consideration 
of this the Maharani and Ramkishen were to re-grant the land (in Patna dis- 
trict), the subject of the former vioknrran, together with other lajpds in Gaya 
by another mokurran Bishen, liowever, having devoted himself to a religious 
life, desired to relinquish [312] his property to his sons, whom he described as 
** men of this world,” in equal and separate shares , but<» according to the inve- 
terate practice of Hindus, desired this to be done in the form of grants to fursi- 
dars, one fursidar in each grant to be the servant of and to represent one of 
his sons, the other fursidar the other son. His reason for this is said to have 
been to defeat any claim against them by one Munshi Amir Ali, who had 
advanced the money to conduct the suit which has been mentioned. 
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la pursuance of this arrangement Bishen executed two lada/oi iktarnanyiSt 
in very nearly the same terms, on 2nd August 1868. 

He therein states that he undertook a long pilgrimage after the death of 
Hetnarain, and proceeds ; " Having gone to different tirulhs I was so deeply 
engaged in the worship of God that there remained no knowledge of the 
circumstances of my native place.*’ He alleges that on his return he found that 
improper use had been made of his name by his sons in their suit, repudiates that 
suit, and renounces all claim to the 9 annas share held by Bamkishen, whose 
adoption be admits, retaining only his claim in reversion to the 7 annas ; this 
instrument was executed also by his sons. 

Whereupon the Maharani and Bamkishen execute on the same day 
another ladavi ikramamat admitting his reversionary claim to 7 annas. 

The mokurrari poUahs follow on the 4th of August 1868. 

That relating to Gaya confers on Bunwari Bawat and Kewal Bawat 
certain property of large extent, “ from generation after generation, at the 
definite and consolidated annual uniform jarna of Bs. 1,709 in equal shares.” 
That relating to P&tna is to the same effect, the grant being to Mitan Bawat 
and Ducki Bawat. These grants are made by the Maharani and confirmed 
by Bamkishen The grantees are household slaves, and it is admitted on both 
sides that they were fursidars. It therefore becomes necessary to go behind 
the deeds and ascertain the true nature of the transaction. 

The view of the defendant has been stated, viz., that the two brothers 
were the real mokurraridars, and were to hold separately 

That of the plaintiff is that they were the real mokmraridars and were to 
hold jointly. 

[318] The High Court are of opinion that Bishen was the real mokuira- 
ridar, a case set up by neither party 

The defendant called the Maharani, the only surviving principal of the 
transaction except the plaintiff, Bamkishen having died before the evidence 
was taken in this suit. But the Maharani and Bamkishen had both given 
evidence for the defendant in the certificate and rent suits, and their depositions 
are on the record. They are witnesses of high station, having no interest in 
the cause, speaking of transactions in which they were principal parties, their 
evidence is clear, throughout consistent, and appears to their Lordships con- 
clusive, unless it be wilfully false. 

The Maharani deposes . — 

Both Babu Hun Bahadur Siiigh and Babu Murlidhar Singh were viokurrartdars m equal 
shares, i e., at the time of taking the mokvrraat Babu Bishen Singh had divided the property 
to both the above Babus in equal shares, that the brothers might not fall out with each other, 
and with this view the name of a man of each ot them was entered fictitiously m the moktir- 
ran, . . . Babu Bun Baliadur Singh and Babu Murlidhar Singh were separate, and 

therefore the name of a man of each of them was mentioned fictitiously.*’ 

It is tme that the /t^rsidarj^gave evidence on behalf of Bun Bahadur, the 
more powerful party (as he has acquired by purchase from the widowrs of 
Modenarain a present interest to the amount of 7 annas in the Baj), that thiey 
were slaves of Bishen, but, in their Lordships’ opinion, this evidence cannot 
countervail the much stronger evidence that each was the slave of one of the 
brothers. 

The Mahai'aui farther states that Bishen bad told her that the 
** two brothers were dg^ting with each other ; he had made a partition between them.” 
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Bamkishen sfeato* : — 

At the time ot taking the niokurrcun, Babu Bishen Singh took it in the name of Kewal 
Bawat> servant of Bun Bahadur Singh, and in the name of Banwari Bawat, servant of 
Murlidhar Singh. The Bawats are not the real parties. Babus Bun Bahadur Singh and 
Muriidhar Singh were mokurrartdars m equal shares For this reason it was taken 

in the names of the s6rva>its of the two persons, that no dispute should arise between the two 
persons.*’ 

Again : — 

** Babu Bishen Singh took tbe mokurran for Babu Run Bahadur and Babu Murlidhar 
At the consultation held on that and other subjects of [ 814 ] jama and the selection of mokur- 
tarx moujahs, Bun Bahadur and Murlidhar were both present Babu Bishen Singh was the 
person who actually took the mokurran ” 

On being asked — 

“ How came you to know that Babu Bishen Singh made over the mokurran to Babus 
Run Bahadur and Murlidhar 

The witness answered , 

I know, having been told by Bishen Singh and Bun Bahadur and Murlidhar." 

In other parts of their evidence these statements are in substance repeated. 

Bun Bahadur was called as a witness, and, although he in general terms 
denied that there was a separation between him and his brother, he gave no 
evidence with respect to the above transaction, at which Bamkishen alleged 
he was present, nor did he deny having said to Bamkishen what Bamkishen 
deposed to. The rest of his evidence may be described as mainly consisting of 
witnesses who deposed that the brothers lived and messed jointly, against 
whom a nearly equal number of witnesses for the defendant may be set off who 
deposed that they lived and messed separately 

The evidence of the Maharani and Bamkishen is confirmed by Hafiz Syed 
Ahmed Beza, a pleader and zaramdar, who appears to have long been on inti- 
mate terms with the two brothers, and gives the same version of the transaction. 
He says Babu Bishen Singh said these men are of the world ”, therefore, 
according to his wish, the mokurran was granted to Run Bahadur and Murlidhai 
in the fictitious names of other x)ersons, and he speaks to the negotiations at 
the time of the preparation of the deed. 

, Soon after the completion of the transaction Bishen Singh retired to 
Benares, where he died. 

The evidence of the Maharani and Bamkishen, though accepted by the 
Sub-Judge, has been discredited by the High Court , that of Beza, on whom the 
Subordinate Judge placed much reliance, has been altogether discarded. 

With respect to the Maharani and Bamkishen, the High Court observe : 
"They, no doubt, have deposed to statements made by Bishen Singh, Run 
'* Bahadur, and Murlidhar admitting separation , [ 818 ] but we think their 
" evidence in this respect, though important, must be taken with very great 
" reserve. They were both witnesses in the rent suit, and it is not^often that 
" in a suit of that character people of their standing come forward to give 
" evidence, unless they have a strong feeling in the matter. Beading their 
" evidence we find, in our opinion, a strong bias in favour of the defendant.” 

Their Lordships are unable to concur in these observations. 

If the Maharani and her son knew and were able to prove that Run 
Bahadur was setting up a false case against his brother’s widow, it appears to 
their Lordships greatly to their credit, instead of their discredit, that they 
should ovmome their reluctance to give evidence in order to protect her. 
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Bias in a witness may be inferred from his^being found to mis-state faotsj from 
his telling monstrous or improbable stories, or showing malicious temper 
against one of the parties. But nothing of that kind can imputed to either 
of these witnesses. They appear to have answered the questions put to them 
straightforwardly, and their Lordships are unable to detect bias in their 
evidence unless it is to be inferred from the fact that the evidence tells strongly 
against the plaintiff, but to infer this is to beg the question in dispute. 

Another reason fm- discrediting the Maharani is that the plaintiff had 
declared his intention, and instituted a suit, to set aside the compromise, 
whereby it is assumed that he had incurred her hostility 

The answer to this is, that she had given substantially the same evidence 
in the rent suit, before he had declared such an intention. 

With respect to Syed Ahmed Beza, the High Court observe 
The Subordinate Judge has relied on the following statement by the witness . ‘At the 
time of the execution of the mokurrari, there was a talk between Run Bahadur and Murlidhar, 
with respect to the mention of the names of the benarni persons, each enquired of the other 
which of his men would .stand be^iamidar for him At last the names of those nominated 
by each of them were entered ’ But the Subordinate Judge has failed to consider this 
gentleman’s statement in cross examination, ‘ I do not recollect whether I had made a draft 
of the tnokurrari pottah in favour of the plaintiff and Murlidhar I do not know where thajb 
deed was engrossed in stamp or where it was signed, but several had witnessed it here. 
When the deed was written and road I was not at Tikari (the place of execution) , [ 818 ] wheh 
the deed was presented bo our signature as witnesses there was no mention made as to whose 
benamuiars are the persons whose names are mentioned in the deed.’ 

“ So this gentleman contradicts himself, and though practising as a vakil seems wilfully 
to have followed the too common custom of this country of attesting a deed subsequently and 
at a different place to its execution.” 

For these reasons they place no reliance whatever on his evidence. 

The High Court suppose Beza to have been a witness to one of the 
mokurran pottahs, but this is a mistake . he was a witness only to the ladavt 
ikrarnamas , tlierefore the accusation of having witnessed a. deed where it was 
not executed, together with the contradiction in his evidence, disappear. But 
even if the supposed contradictory statements related to the same deed, they 
seem by no means irreconcileable. The consultation as to the choic<3 of 
benamidars must almost necessarily have been before the actual execution of 
the document, and the witness, speaking of a transaction many years ago, may 
well have meant by “ the time of execution of a deed,” the time when it was 
being prepared for execution 

Their Jiordships regard it as dangerous for a Court of Appeal to reject an 
important and respectable witness, who has been believed by the Court who 
heard his evidence, on some supposed discrepancy in the record of it which did 
not occur to that Court, and which, if his attention had been called to it, he 
might have been able easily to explain 

Their Lordships adopt the evidence of these witnesses as credible and 
uncontradfetod as to the circv.mstances attending the grant of the Tnokurranri 
pottahs, which they regard as the crucial point in the case, and are of opinion 
that whether the brqthers had or had not separa<ted, or attempted to separate, 
before, they received the vwkurrari grants in severalty, and were separate from 
that time. 

The rest of the evidence is mainly in accordance with this view. With 
respect to the relations of the brothers, and the dealing with the property 
between the execution of the pottahs and the death of Murlidhar in February 
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1872, it is enough to say that in the opinion of their Lordships the evidence 
of the defendant preponderates , proof is given of separate payments by 
[817] some tenants, and separate receipts, and some jumma-wasil’baki papers 
are produced by tenants showing that they held under separate landlords 

Their Lordships cannot concur with the High Court in accusing the 
defendant of “ manufacturing ” certain jumma-wasil papers , the rent accounts, 
not having been made up for the last years of her husband’s life, were made 
up by her directions after his death, but there was no attempt to represent 
them as other than they were, nor do they appear to have been relied upon by 
her ; the term “ manufacture ” is not applicable to them. 

After Murlidhar’s death there is no question that his widow remained for 
more than two years in possession of her late husband’s share of the property 
undisputed by Bun Bahadur till her application for a certificate in 1874, when, 
for the first time, he set up his present case During that time Bun Bahadur 
only claimed the right to deal with his own half-share . he raised money on 
mortgages of that half-share only , he brought several actions in the name of 
Ducki Bawat, his fursidar, in respect of that share only, m the plaints to 
which actions it is stated that the property was held in ^separate moieties. 
He let 2 annas of certain property in which he and his late brother had held 
4 annas, leaving the widow to deal with the remaining 2 annas Indeed, the 
High Court find, in agreement on this point with the lower Court, that, after 
Murlidhar’s death, the plaintiff and defendant enjoyed the property separately. 
But the High Court explain this by the supposition that “ Bun Bahadur, who 
“seems to have been a somewhat easy-going person, was willing that the 
“defendant should enjoy the 8 annas by way of maintenance.” 

An “ easy-going person ” appears an expression singularly inapplicable to 
a man who was bound over to keep the peace towards the widow on account 
of continued oppression and cruelty It is to be observed that this was not 
his case — that he denied the fact of her possession which has been found by 
both Courts against him 

Their Lordships adopt the view of the Subordinate Judge, who observes . 
“ After the death of Murlidhar Singh, Bun Bahadur Singh, for some time 
“ considering him separate, took proceedings only in respect of a moiety ” 

[ 818 ] For these reasons their Lordships are of opinion that the direct 
evidence of the transaction in 1868, the form of the grant, “in equal shares,” 
and the subsequent dealing with the property — all point to the conclusion that 
the brothers were separate at and before the death of Murlidhar , that conse- 
quently the finding on this question of the Subordinate Judge was right , and 
that of the High Court was wrong. Therefore, although the defendant is not 
entitled to a decree on the issue of les judicata on which the High Court have 
given it her, she is entitled to a decree on the issue of separation of estate, and 
the decree in her favour will stand. The only order which their Lordships 
oan humbly advise# Her Majesty to make is, that the decree be affirmed, and 
both appeals dismissed. As the defendant has succ^eeded on the merits of the 
case, she should have the costs of these appeals and the costs of the appeals to 
the High Court. 

Solicitor for the Appellant . Mr. T, L. Wilson, • 

Solicitors for the Bespondent • Messrs. Watkins d Lattey . 

Aj^eals dismissed, 

NOTES. 

[I. ‘ RES JUDICATA ’—THE COMPETENCY OF THE COURTS— THE TEST OF CONCUR- 
RENT JURISDICTION— 

The test of concurrency has regard to the pecuniary limits as well as subject-matter 
(1900) 24 Bom., 466 (value of instalments causing difference) ; (1894) 16 All., 183, 
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Concurrency— 

Thus, although the Court has jurisdiotion over the mortgage, the subsequent augment 
tation of interest might make a difference : — (1905) 99 Mad., 65. In order to establish the 
plea of ree judicata the Court which decided the former suit must have been such a Court 
as would have been oompetent to try and decide not only the particular matter in issue, but 
the subsequent suit itself in which the issue is subsequently raised : — (1908) 85 Cal., 363 : 
19 C.W.N.. 359 . 7 C.L.J., 470, citing 29 Cal., 707. 

Although the decision of the Appellate Qourt overrides that of the Original Court, the 
finding of the Appellate Court is, for the purposes of res judicata, the same as that of the 
Original Court . — 25 Cal. , 571 at 576 

The competency of the first Court to try the subsequent suit is to be ascertained with 
reference to itself — not by reference to the Appellate Court — (1897) 25 Oal , 571 at 676 ; 
(23 Cal., 415 , 8 Mad., 83 , 11 Cal., 301). 

The test of appealability in the same way is no longer applied . — (^P.C., 1906, sec. 11. 
£xp. ; (1898) 25 Cal., 571 ; see also at 577 ; contra (1884) 9 Bom , 80 

The judgment in a suit which decides merely questions of rent — in other words, a rent- 
suit — pronounced by a Court not having jurisdiction to decide the question of title to the 
property itself, cannot be regarded as amounting to ?es judicata in a subsequent suit brought 
to decide the question of title to that property . — (1897) 3 C.W.N., 202 ; 24 Cal., 569. 

[ II. RES JUDICATA— THE NATURE OF THE SUIT— 

In (1897) 25 Cal , 186, the question in the first rent-suit was whether certain land was 
mal or lakheraj^ In holding that the decision was res judicata in a subsequent suit, BanbbJEE, 
J., observed* “ No doubt there are certain observations in the judgment of their Lordships of 
the Privy Council in the case of Run Bahadur v. Lucho Koer, which apparently lend some 
support to the plaintiff’s contention , but then a subsequent decision of the Privy Council in 
the case of 16 Cal., 756, clearly shows that the mere fact of the former suit, in which the 
question of title is determined, being a rent-suit, does not prevent that determination 
from operating as res judicata in a subsequent suit brought for the establishment of title. 
Their Lordships in the last-mentioned case observe . ‘ Badhn Madhab now comes to redeem ; 
but the right to redeem rests on precisely the same ground hs the right to rent was rested. 
In each case, the question is equally — who is the true representative of Matangmi Therefore, 
their Lordships conceive that the matter was expressly decided by the High Court in the rent- 
suit.’” 

In the same case Banerjee, J., distinguished 24 Cal., 569 . There the issue tried in 
the former suit was, what was the share of the rent to which the plaintiff was entitled ; 
whereas the issue raised in the subsequent suit was, what was the share of the property to 
which the plaintiff was entitled ; ” and the two questions were not identical. 

In (1907) 9 C. L. J., 493, it was held that the primary issue in a rent-suit being whether 
the rent claimed for the particular period was due, and the suit being dismissed as no amount 
was found due by the defendant to the plaintiff, a further declaratiim by the Court that the 
land was held subject to paym^t of rent was only incidental and could not operate as rra 
judicaia in a subsequent suit inter partes for assessment of rent. 

Where m a suit for rent the defendant denies the relationship of J landlord and tenant and 
either sets up the title of a third peAon to the land for which rent is claimed, or pleads that 
she is not in occupation of the land, or that the tenancy which existed has expired, the only 
material issue to be decided in the first suit is whether the relationship of landlord and tenant 
subsisted between the parties for the period covered by the suit, and the issue, if any, raised as 
to the title to the land is an incidental or collateral issue not necessary for the deciskm of the 
suit ; therefore, the adjudication on this latter issue cannot operate ae res jud/iotUa in a subse- 
quent suit between the parties for the establishment of title to the land (24 Cal., 569 ; 11 Gal., 

; 26 Csl^ 428) ; hut where in a rent-suit the alleged tenant denies the plaintiff's title to 
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the land and set up bis own title to the same, the issue as to the title to the land becomes 
a substantial issue in the suit, and the deoision of the Court on the question of title becomes 
res judicata in a subsequent suit between the parties for establishment of title to the land 
(21 W. B., 349 , 16 Cal , 766 ; 26 Cal , 136) (1906) 10 C. W. N., 820. See also (1910) 
7 I. Cm 16 (Cal.) ; (1895; 18 AU., 59. 

Order in execution — Validity of the same sale deed brought in question in execution first 
with reference to one property was held to bo no res judicata with reference to the other pro- 
perty (1889) 14 Bom , 206. 

.11. REB JUDICATA— THE NATURE OF THE FINDINGS— 

What was essential to the decision is rea 'judicata in a subsequent suit, notwithstanding 
that there might have been no express finding thereon , the rule of ‘ vnght and ought * would 
apply ; the whole subject is fully dealt with in the judgment of SUNDARA lYKR, J., in (1912) 
28 H L.J., 813 , P. B , on L. P. appeal from 21 M.L J., 344 

As to when finding upon several issues are res judicata, see (1897) 24 Cal , 900, explaining 
(1895) 17 All., 174 , see also 24 Cal , 908 at 929 , (1893) 18 Bom., 597. 

Findings which are not the basis of the decision are not res judiceCta 
A finding, in a suit in ejectment, that the tenure was not permanent, was held not res 
judicata, in a subsequent suit for the same purpose, when the former suit had heed dismissed 
for want of notice to quit — (1886) 13 Cal , 17 , sec also (1891) 18 Cal., 647. 

First suit was on plaintifPs showing dismissed as premature, though defendant had 
pleaded the bar of limitation , held not res judicata . — (1909) 15 I. C , 890. 

Where the decree does not proceed upon certain findings, but is passed * in spite of them' 
as it were, these findings generally have not the effect of res judicata — (1907) 36 Cal., 193 
at 213 5 C. L J.. 611 at 628 , (1886) 13 Cal , 17 , (1891) 18 Cal., 647 , (1897) 24 Cal , 900 ; 

(1<)03) 14 M L J , 281 

As the order refusing the application for execution which was the order disposing of the 
execution proceeding instituted was not based upon the order disallowing the judgment- 
debtors ' objecition, but was made ill spite of it, the order, disallowing the judgment-debtors ’ 
objection, cannot be held to be conclusive against them — (1900) 5 C W N , 80 . 
28 Gal., 122. 

A finding, in spite of which a decree is passed, may not be res judicata but may be still 
evidence in a subsequent suit ; the Court uiav find on all the issues even though some may be 
enough to dispose of all — (1904)9 C W. N., 60 

lY. EVIDENCE— ADHIBBIBILITY OF JUDGMENTS— 

Findings may be evidence, though not tes judicata — (1896) 23 Cal , 693 ; (1689) 12 AU., 
1 ; (1904) 9 C W. N., 60 See the notes to 6 Cal , 171, in the Law Reports Bdprmts 

V APPRECIATION OF EVIDENCE - 

“ Their Lordships are unable to detect bias in their evidence unless it is to be inferred 
from the fact that the evidence tells strongl} against the plaintiff, but to infer this is to beg 
the question in dispute*' — (1884) 11 Cal , 301 at 315. 

To disbelieve a witness because his evidence tells in favour of the party who has caUed and 
examined him and against the adverse part> is, in the language of the Privy Council in 12 I.A., 
83, “ to beg the question in dispute ” . — (1907) 9 Bom L R., 393 ] 


5 CAli,— 128 
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PRIVY COUNCIL. 

The 18th and 19th November and 3rd, 5th and 6th December, 1884, 

Present : 

At the first hearing of this appeal : Lord Fitzgerald, Sir B. Peacock, 
Sir R. P. Collier, Sir R. Couch and Sir A. Hobhouse. 

At the second hearing • LORD FITZGERALD, SiR B. PEACOCK, 

Sir M. E. Smith and Sir A. Hobhouse. 

During part of the argument Thb Lord CHANCELLOR (THE EarL of 
Selborne) was present. 


Thakur Rohan Singh Defendant 

versus 

• Thakur Surat Singh Plaintiff. 


[On appeal from the Court of the Judicial Commissioner of Oudh.] 

Tenancy under the Taluqdari Settlement — “ Oudh Suh-settlement Act,*' 
XXVI of 1 %6 — Tenancy -at-will — Bight of resumption — 

Absence of under -proprietary right. 

At the coniiHcation and restoration of Oudh lands in 1858, it was intended to settle 
and restore, under regulation, to the taluqdars, with certain excep-[819]tions, the taluqdars’ 
rights, and also to protect, as far as was necessary by sub-settlement or otherwise, the existing 
rights of the occupiers, but there is nothing to show any intention to advance beyond what 
the rights weie at the time. 

Where the relation of taluqdar and tenant, at a rent of land within a taluq, has been 
shown to have existed at that date, and since the tenant cannot defeat the taluqdar’s right of 
resumption on due notice, notwithstanding a lengthened duration of tenancy, either on the 
ground that, by reason of this state of things having brought him within the meaning of para. 
2 of the schedule to Act XXYI of 1866, he is entitled to an under-proprietary right, or on the 
ground that tune and undisturbed enjoyment have ripened his holding into a species of 
ownership. 

The issues between the parties raising only the question of some form of proprietary right, 
still, if the tenant had shown any right whatever to remain undisturbed by the taluqdar, such 
right would have been considered on this appeal, and would have received effect. 

The allegation of a grant in perpetuity in 1826 at a rent to be varied according to the amount 
of revenue payable by the taluqdar, not having been proved, but the existence and origin of a 
tenancy ha\nng been shown at a rent, paid down to the commencement of the suit . Held, 
that length of enjoyment, coupled with such payment of rent, could give no greater force to 
the tenant’s right than it originally possessed 

Appeal from a decree (19th March 1883) of the Judicial Commissioner of 
Oudh, reversing a decree (6th May 1882) of the District Judge of Faizabad. 

On this appeal, which arose out of a claim brought by the respondent 
against the appellant to recover possession of villages Newada and Gadiana in 
the Hardoi District, the principal questions were, whether or not the appellant 
was entitled to hold the villages as against the respondent, in whose taluq they 
were situate, in virtue of an under-proprietary right within the meaning of the 
"Oudh Sub-settlement Act,” XXVI of 1866, or to hold them in any other 
pea'manent tenure, whereby he could defeat the right of the taluqdar to evict 
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him on notic^. The taluqdar, Thakur Bharat Singh, was brother of the plain- 
tiff in the suit, the latter exercising his rights under a deed of gift of August 
1878 ; and the villages were in the possession of the defendant, Thakur Bohan 
Singh, in succjession to his uncle Kesri Singh, who, in the year 1826 (123^ 
Tasli), obtained them from the then taluqdar, Gunga Singh, on terms which, 
save as to the rent, were [320] disputed in this suit, but under which thp uncle 
and nephew had continually held the villages from that date 

During settlement operations in Oudh no claim to the under-proprietary 
right in these villages was made , but in 1865, at the regular settlement, the 
revenue on the taluq having been raised, the amount of rent to be paid by the 
appellant was increased from Rs 1,454 to Bs. 1,628. In 1880 steps were taken 
that led to this suit. The plaintiff required the defendant to quit possession, 
and afterwards entered upon the villages Upon this the defendant obtained 
an order for the restoration of possession under Act XIX of 1868. 

The issues raised questions as to the nature of the holding obtained by 
Kesri Singh in 1826, whether it was an under-proprietary tenure, either by 
way of “ marwat ” (a holding granted to the relations of retainers killed in 
balttle) or otherwise originating , and whether the holding was ** a tenure 
maintainable under the present law *’ 

The District Judge of Faizahad who heard the suit decided in favour of the 
defendant, giving his reasons thus 

" I consider it proved beyond doubt — and it is not denied by the plaintiff — 
“ that Kesri Singh and Rohan Singh between them have held Newada and 
“ Gadiana for fifty years or more, enjoying all the zammdari dues, and paying 
“ to the taluqdar so little that tliey have taken by far the larger portion of the 
V profits. For instance, the present state of affairs is that the defendant pays 
“ Rs. 1,628 out of a rent-roll of Rs 3,464 

“ Of Rs. 1,628, the taluqdar -plaintiff lias to pay Government Rs. 1,022. 

“ There can be no doubt that the tenure has been most favourable to Kesri 
“ Singh and Rohan Singh The main, difficulty in this case is to determine 
“ whether the defendant has acquired an under-proprietary right or not. 

“ The position of parties has been changed by annexation. The defendant 
“ would probably have held on foi many vears to come , at the same time he 
*' would have had no redress in the Nawabi had the taluqdar ejected him. 

“ Defendant’s witnesses depose to this being a marwai grant , but 1 do 
“ not consider this proved I rather find that Kesri Singh [321] -was given a 
“ favourable lease in return for active service performed by his father Himmat 
“ Singh and himself 

“ The taluqdar of the day. Bhabuti Singh, was careful not to commit him- 
“ self to any promise in writing, which he would h^ve done if this had been an 
“ ordinary marwat grant Kesri Singh appears to have been uncertain of his 
“ title, because he permitted the taluqdar to raise his lease in 1865 from 
“Rs. 1,454 to Rs. 1,628, and also because hp "refrained "from attempting to 
“ establish his title at the settlement 

“ The evidence as to Kesri Singh having adopted Rohan Singh is meagre, 
“ but it is clear that the latter succeeded the former in the full enjoyment of 
“ this lease. 

“ The witnesses produced by the defendant are more reliable than those 
“ on the plaintiff’s side. It is not usual to see witnesses in Court, like those 
“ for the plaintiff, who depose to their being entirely at the mercy of the 
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" taluqdar, though they have held leases for 50 and 60 years or mooe. . Plain- 
tiff's first witness, Madar Baksh. though a resident of Newada, cultivates in 
the adjacent village of Kashipur, and he was most unwilling to admit the 
number of groves planted by the defendant. 

''The cross-examination fully established his partisan character. The 
I' plaintiff's witnesses, in fact, proved too much : they proved that their profits 
" were very small as compared with the defendant’s ; and thus that their cases 
" were not similar. 

" Defendant's witnesses depose that the defendant wished to advance his 
" claim to a sub-settlement at the first summary settlement, but that Thakur 
" Bharat Singh, brother of the plaintiff and taluqdar at the time, dissuaded 
" him ; that subsequently matters were settled by the defendant agreeing to 
" pay an increased rent, namely, Bs. 1,628, the rent now paid. 

" It may be presumed from this that Thakur Bharat Singh confirmed and 
" ratified this long-standing lease. 

" However, if the defendant had sued at the regular settlement he might 
" have found para. 2 of the schedule to Act XXVI, 1866, rather awkward, for 
" a plaintiff was required to show that he had inherited ‘ not merely thi'ough 
privilege granted on account of service, or by favour of the taluqdar.' Defen - 
" dant has clearly no title independent of the taluqdar , and the weak point of 
" his case is undoubtedly this one.” 

t322] After referring to the decision in Drig Bijai Sing v. Gopal Dat 
Panday (I. L. R., 6 Cal., 218, L. B., 7 I. A., 17), the Judge continued as 
follows : — 

" It seems to this Court that time and undisturbed enjoyment have ripened 
“ this holding into a species of ownership, and that it would be unjust to eject 
“ the defendant for the purpose of redistributing the profits. The revenue 
" assessment is so low that the profits go chiefiy to the defendant, and it may 
" be gnawing to the plaintiff to submit to this ; but this result has been brought 
“ about by Thakur Bharat Singh, and it is lair that the taluqdar, in under- 
" stating his rent-roll, should not benefit by it. This matter of assessment is 
" here mentioned, because it seems the only explanation of Bharat Singh’s 
“ acquiescence in the defendant’s position, unless, indeed, Thakur Bharat Singh 
considered it unassailable. It is remarkable that the plaintiff has not 
" examined his brother, Thakur Bharat Singh, as a witness his testimony 
“ wbuld have been far more reliable than that of Madar Baksh.” 

After further comments on the evidence, the judgment concluded thus : 

“ The defendant appears entitled to hold at the present rate, unless and 
“ until the revenue assessment on these two villages be raised by Government, 
“ when the amount payable by him would be again determined.” 

The above decision wms reversed by the Judicial Commissioner on appeal 
by the plaintiff, in the following judgment 

“ As the defendant is holding under the plaintiff and paying him rent, it 
** was for him to prove that *l]e is more than a tenant. He has no lease. 
" There is no good evidence to show on what conditions the land was made 
over to Kesri Singla It is admitted that the rent has been raised. 

" Adopiting the defendant's view of the case, the landlord, from motives of 
" gratitude, gave the villages to Kesri Bingh at a low rent, and Kesri Singh and 
his. suooesBor have been allowed to retain the land ever since, and their rent 
hm only cmce hem raised. This does not create an under-propri^ary tenure. 
*' There wSa no adverse possession till the defendant lately asserted that he was 
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not 9 . tenant. The second clause of the schedule to Act XXYI of 1866 bars 
the defendant’s claim [ 888 ] to an under>proprietary right in these villages. 
‘I That danse requires the claimant to show that he, or the person from whom 
he has inherited, has, by virtue of his under-proprietary right, and not merely 
I through privilege, granted on account of service, or by favour of the taluqdar, 
held such lands under contract {pukka) with some degree of continuousness 
since the village came into the taluqa. According to [the defendant’s own 
showing, Kesri Singh merely held by favour of the taluqdar. 

Mere prescription will not turn a tenant’s holding into an under- 
proprietary tenure, and I hold that the defendant has failed to prove any 
** sort of right to the land.” 

On this appeal — 

Mr. J. G. W, Sykes, for the Appellant, argued that the judgment of the 
District Judge should not have been reversed. It might be supported on the 
ground that there was evidence that the villages in suit were granted in 
perpetuity, according to an arrangement between Gunga Singh, taluqdar, and 
Kesri Singh in 1826, as a compensation for the death of some relations of the 
latter, if not precisely as a manoat, still in the manner of a grant of that kind. 
If, however, Kesri Singh’s possession did not originate in such a grant, but in a 
lease ** for an unlimited term ” (as the translation of the plaint stated, probably 
meaning for an indefinite term”) that was either a contract, or was an 
arrangement followed by such a state of things that a contract must be 
inferred, it having resulted in a continuous occupation by Kesri Singh, and 
the appellant, as his successor in the holding, for fifty-five years, a period far 
beyond the limitation fixed for any purposes of admitting such grants to proof. 
Under-tenures, held under any arrangement from which a contract might be 
fnferred, when coupled with such lengthened possession, were within the 
definitions of sub-proprietary rights given in the rules contained in the schedule 
annexed to the “ Oudh Sub-settlement Act,” XXVI of 1866. That the term 
“ holding under contract,” used in the second paragraph, embraced any holding 
under arrangements from which a contract might be inferred, was shown by 
Maharajah of Balrampur v Uman Pal Singh (L. R., 5 I. A , 225), Drtg [324J 
Btjai Si7ig V. Gopal Dai Panday (I L. R., 6 Cal., 218 , L, R., 7 I. A., 17) in 
which latter case the judgment referring to the facts said “ From the length 
** of his holding, which appears to be considerable, and the circumstances which 
have been foqnd m the case, it may fairly be inferred that he held pukka, or 
“ under contract, or at all events under an arrangement from which a contract 
“ might be inferred.” The appellant’s holding, accordingly, fell within rule 2 
of the schedule to Act XXVI of 1866, the “ Oudh Sub-settlem’ent Act,” as 
in this case there was the requisite degree of continuousness mentioned in the 
rule. These circumstances would have entitled the appellant to the under- 
proprietary right and to a sub-settlement had he been claimant. Therefore, he 
could resist ouster by the taluqdar. The fact, moreover, that the rate at which 
Kesri Singh paid rent had once been raised in 1865, when the revenue payable 
by the taluqdar was increased at regular settlement, supported the defendant’s 
claim to hold at a fixed rate , that being a certain percentage on the revenue ; 
and such increase of rates paid by under-proprietors in respect of the revenue 
being within the contemplation of the rules referred to. Moreover, the posses- 
sion by the defendant of sir and na^ikai land as shown by the evidence, 
attaching as these did to the proprietary right, indicating its having at one 
time existed, and entitling the holder under the third para, of Act XXVI of 
1866 to the proprietary right in the land so held, afforded a strong presumption 
in his favour as to his right to the villages. Again, the fact that Bohan Singh 
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as well as Kesri Singh had exercised zatnindari (in the sense of village proprie- 
tary) rights over the bandar, or waste land, in planting groves, and in other 
matters, strongly supported the defendant. Confirmatory, also, of the view 
taken by the District Judge, was the evidence that the taluqdar, at the time of 
the regular settlement, had induced the appellant to refrain from filing his peti- 
tion for the ascertainment of his rights in the Settlement Court. Such an act 
on the part of the taluqdar had been held to entitle a person to all that he 
would have obtained had he filed his petition ; and as great an effect ought to be 
given to the taluqdar's having held out an inducement to the defendant to ' 
abstain from C885] proceeding as had been given to the promise of the taluqdar 
to allow a tenant to remain in possession in the case of Kishnanand Misir v. 
The Superintendent of Encumbered Estates, Mehdaona, decided by this Com- 
mittee on 20th May 1879. Reference was also made to Mussamat Thukratn 
Sookrai Koowar v. The Government (14 Moo. I. A., 112) , Thafcoor Hardeo Bux 
v. Thakoor Joivahir Si'ngh (L R., 6 I. A., 161) , Baja Kishendat Bam v. Baja 
Mumtaz Ah Khan [I. L R., 5 Cal., 198 ; L. R , 6 I. A., 145 (156)] 

The interest of the defendant might be one of those which, as intimated 
in the judgment in Gown Shunker v. The Maharaja of Bulrampore (I. L. R., 

4 Gal., 839 , L. R., 6 I. A., 1), although not, in the strict sense of the term, 
under-proprietary interests, were such as, nevertheless, to entitle the holder to 
a sub-settlement. The facts showed that neither Kesri Singh nor Rohan Singh 
held merely “ through privilege, on account of service or by favour of the 
taluqdar.” Lastly, if the appellant had not made out his title to he recognized 
as an under-proprietor, he was entitled to protection as holding a permanent 
tenancy. 

Mr. J, Graham, Q. C , and Mr. J T, Woodroffe, for the Respondent, argued 
that it had been rightly decided by the Judicial Commissioner that the appel- 
lant held only a beneficial lease, terminable at the will of the lessor, on due 
notice. The judgments of the Indian Courts, though they differed in their 
view of the law, concurred upon the finding of fact which, in effect, disposed 
of the appellant’s contention, viz., they both found that Kesri Singh did not 
in 1826 acquire an under -proprietary title to the land in suit. The possession 
was not in its inception, nor did it afterwards become, by prescription or 
otherwise, a tenure of the character of under-proprietorship. The tenant in 
this case was neither an under- proprietor, nor was he entitled to a sub-settle- 
ment , the latter right being founded upon some kind of proprietary right. It 
was impossible to say that, because a lease had been granted on favourable 
terms, and had been enjoyed for a long time, there was, therefore, a presump- 
tion in favour of its being perpetual. On the contrary, the presumption in this 
case was in favour of the taluqdar Reference w^as made to Szr Maharajah 
[3261 Dr'ig Bejai S^n^;h v. GopaLDat Panday (12 Moo. I. A., 331). Such 
grants, as the one alleged to have been made, fell within the 52nd section of 
Act XYII of 1876. “ The Oudh Land Revenue Act,” which declared that all 
grants of land to be held at a favourable rate of rent should be liable to resump- 
tion, where no sanction by the Government, or the Chief Commissioner, had 
been given# to them , unless the grantor of a written instrument expressly 
agree that there should be no resumption, in which case the grant was valid 
against him during the continuance of the settlement. 

Mr. J. Ct. W. Sykes replied. 

Judgment having been reserved, this appeal was afterwards, on the 3rd 
December, argued again, by direction of their Lordships. 

Mr. *r. G. W. Sykes, for the Appellant, argued five principal points. He 
first contended that the evidence established a grant to Kesri Singh in 1826, 
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and adverted to the general law relating to such grants in Oudh ; secondly, he 
referred to the evidence of Kesri Singh's rights as an under-proprietor, and to 
the Circular Orders and Acts, especially the schedule to Act XXVI of 1866, 
relating to rights to a sub-settlement ; thirdly, to the general grounds on which, 
as he contended, the defendant would have been- entitled to a sub-settlement ; 
fourthly, to the str and nankar holdings, with other matters indicating pro- 
prietary title ; fifthly, to the defendant’s right of permanent occupancy of the 
villages as a tenant at a rent. 

In addition to the references previously made, he referred to Parliamentary 
papers, Oudh, 1856, pp 86, 87,160, Circular Order, Chief Commissioner, Oudh, 
13th June 1863 , House of Lords’ Papers, 1859 , Sir B. Montgomery’s Beport, 
p. 15, para. 97 , Minute of Chief Commissioner, with Financial Commissioner’s 
C. O., 12 of 1867 ; Sir J. Strachey’s Minute, schedule, Act XXVI of 1866. 

Mr. J. Graham, Q. C., and Mr. J T Woodroffe, for the Bespondent, were 
not called upon. 

On the 6th December their Lordships’ Judgment was delivered by 

Lord Fitzgerald. — This case is one relating to title to immoveable pro- 
perty, and their Lordships think the parties should [327] present their case 
with some degree of substantial accuracy, and prove it as alleged , in other 
words, that their Lordships should deal with the case on the allegation and the 
proof. 

The plaintiff, Thakur Surat Singh, seeks to resume his right as to two 
villages, Newada and Gadiana His petition puts his case thus “ That 
Thakur Bharat Singh is the .sa^taci-holdmg taluqdar of taluqa Atwa and Nasir- 
pur, which includes the villages of Newada and Gadiana. According to the 
sanad granted to him by Government under Act I of 1869, he possessed all 
proprietary powers over the said villages, and consequently he has made over 
in gift to plaintiff all his takiqa under & deed of gift, dated 31st August 1878.” 
The allegation is that Surat Singh became the assignee of Bharat Singh’s 
rights. The sanad gives him all proprietary rights subject to the rights of 
occupation, and other rights of parties who were in possession at the time of 
the grant, and which they might have established either as a matter of under- 
proprietary right, or sub-settlement, or a right to be continued in occupation. 
So far, there is no controversy Ho then alleges that the defendant was lessee 
of the said villages under a lease for an unlimited term — (it has been agreed 
in the course of the argument that “unlimited” is to be read as “ undefined ”) — 
“at an annual yama of Bs. 1,628, the lease having been granted by Thakur 
Bharat Singh (the donor), whosesuccessor plaintiff' is under the deed of gift.” 
If that were in controversy, their Lordships think there is evidence in the case 
which establishes that allegation , for whether the holding of the two villages 
was originally a separate holding of each, or a joint holding for Bs. 1,454, 
by the transaction which took place in 1865, aC the time of the general 
regular settlement of Oudh, that rent had been increased under circumstances 
to which their Lordships will refer, to Bs. 1,628 for both, without distinction, 
and would seem to have constituted a tenancy at that date, in 1865, of both 
villages at the consolidated rent of Bs. 1,628 The remainder of the petition of 
the plaintiff is this : He alleges in substance that he had a right to resume 
possession ; that he gave notice of his intention to resume , and the 
defendant denied his right. These facts not being controverted, prtmd facte 
establish the relation of landlord and tenant [328] between the plaintiff 
and Bohan Singh, who himself would be the lessee in 1865, and is the succes- 
sor of the original grantee. Unfortunately there is no written statement on 
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the part of the defendant, but there is a verbal statement made at the bar, very 
much resembling the old Common Law Pleading "ore tenuu” There is a vedbal 
statement made by Mr. Sykes, counsel for defendant, taken down by the Judge, 
whioh is tantamount to this : “ I admit your pnmd faote case, but my ease 

“displaces yours, and I will tell you what it is.” Accordingly at page 15 we 
find that “ Mr. Sykes states tlie parties are descended from a common ances- 
“ tor, one Nuggar Sah. Defendant's adoptive father, Kesri Singh, got the 
“ property in dispute ” — that is, the two villages — “ in A. D. 1826 (1233 F.) on a ^ 
“ contract from Gunga Baksh , that Kesri was to hold for ever, at a rental 
“ whioh was a certain percentage above the Government revenue.” Now that 
is a clear and precise case, and if the defendant has sustained it in* proof, he 
has a right to succeed here. 

Their Lordships have considered the case, in the first instance on the 
circumstances antecedent to the time, in 1858, when the confiscation of Oudh 
was declared. The main point to consider is, what title the defendant had 
immediately before that confiscation. Mr. Sykes then in his statement adds : 

“ The amount payable during the Nawabi being Rs 1,454, at this rate Kesri 
Singh paid during Nawabi. and up to 1271-72 F. In A. D. 1865, 1272 F. U.e., 
at regular settlement), on the revenue assessment, on the whole taUiqa being 
increased, a corresponding increase in the amount payable by Bohan Singh 
was made, bringing the demand up to Rs. 1,628.” With this explanation the 
rent is said to have been unchanged since 1826. “ Prior to annexation Kesri 

“ Singh had acquired sub-proprietary title in this holding, and maintained that 
“ position subsequent to annexation, and through his successor up to date.” 
The parties met “ before the Judge to discuss the case and settle issues. The 
“ defendant’s case was an admission that he had paid rent, and that the plain- 
“ tiff was the taluqdar to whom he had paid it ; and that pnmd fucie imported 
“ the relation of landlord and tenant, which carried with it the right to resume 
“ possession on proper notice to quit.” The Judge very properly said to 
[329] defendant . ‘ The onus is thrown upon you. You allege in answer to 
that pnmd facie case that you are a grantee of a particular character, and I 
“ proceed now to settle the issues between you ” Gunga Singh had been the 
taluqdar under the Nawabi, and was the party entitled to the taluq at the 
time of the grant to Kesri, and the plaintiff is the successor of Gunga. The 
two real issues are: “Did Kesri in 1826 acquire from Gunga Singh an 
“ under-proprietary tenure (granted as compensation for death of a relative in 
“ battle) in these two * villages,’ subject to payment of a percentage above 
“ Government revenue, and is such tenure maintainable under present law ? ” 
Then, secondly, “ independent of the specific grant alleged, has the holding of 
Kesri been such as to entitle him to an under-proprietary right ? ” Both issues 
lay on the defendant. 

Their Lordships would not be inclined to construe these issues adversely 
to the defendant as to the terms, proprietary right, or otherwise, but they will 
consider whether he has established a right to remain as he is, paying the rents 
for these \illages, and to remain there for ever ; whether you call it a right to 
sub-settlement or an under-propfietary right, or a right not to be disturbed, is not 
material. If the defendant has shown a right to remain there undisturbed by 
the plaintiff, their Lordships will give effect to that right. 

It is remarkable that, though the beginning of this grant is shown, we 
have not, on either side, a shred of documentary evidence to establish what it 
Waa. It is admitted that at its inception there was no writing. No docoments, 
acootmts. have been produced. This case, extraordinary in its eharaotar« 
imtseMM on tibe parol evidence of two old witnesses, whose statements are 
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said to be confirmed by the character of the enjoyment. Their Lordships do 
not find it necessary to consider the law of Oudh under the Nawabi. It was 
said in the course of the argument that under the Nawabi a grant might have 
been made of the character which the defendant seeks to set up unevidenoed by 
writing. Their Lordships may entertain doubt as to whether such was the law 
of Oudh, but for the purposes of this case only, they will assume that the law 
under the Nawabi was, as alleged, that is to say, that such a claim as the 
defendant sets up might have been established and main- [330] tained though 
unevidenced by any written evidence, or any writing or written contract, or 
grant. It is not pretended that there was any grant in writing , and the 
defendant’s witnesses gave evidence that tliere was none. Further, their 
Lordships cannot forget that thq defendant rests his title to both villages on 
one and the same grant, in perpetuity, at a rent to he varied at a certain 
percentage according to the Government revenue 

Their Lordships will first deal with the case of the village Gadiana, 
That came into the possession o1 Kesri m 1838. There is not a word of evidence 
to establish what the circumstances were connected with the grant of that village. 
It plainly was not made in respect ol the death of the two relatives, for if the 
statement which is made is to be believed, they died in battle over 12 years 
before. The grant as compensation in respect ol theii deaths would have been 
the grant of Newada ’No witness tells us any circumstance connected with 
the grant of Gadiana, save that m 1838 Kesri got the village of Gadiana from 
Gunga Baksh at a rent originally of Rs 400, afterwards increased to Rs 450. 
The time or circumstances of the increase from Rs. 400 to Rs 450 do not 
appear , Kesri continued to hold the village of Gadiana He paid that rent, 
and was living at the time ol the confiscation of 1858 What was Kesri's title 
jlt the time of the confiscation to the village ol Gadiana He got it in 1838. 
He had been 20 years m possession His possession appears to have been the 
ordinal V possession of any person paying rent, that rent liaving been increased 
between the time ol the original tenure of 1838 and 1858 from Rs. 400 to 
Rs. 450 It IS said also that light is thiown upon the character of his possession 
by the fact that he exercised the zairimdarv rights. The evidence upon that is 
by no means satisfactory Nothing precise oi specific is shown and there is 
a mass of evidence on the other side, that m that particular district of country 
it was common for an ordinary lessee, who had no rights beyond those of a 
lessee, to exercise w'h at are called zammdarv rights Nothing specific, howevei, 
is made out 

^ It appears to their Lordships that, as to Gadiana, it would he impossible to 
come to any other conclusion consistently with the evidence, than thatthe alle- 
gation of the defendant that lie held this village from 1826, or even from 1838, 
under a grant [331] for over at a rent varying only with the amount of the 
Government revenue, lias not been proved It appears to their Lordships that 
the case as to Gadiana is too plain to admit of discussion or argument, it utterly 
fails. Their Lordships will subsequently consider what took place after 1858, 
and see whether it could have conferred ujion the defendant any greater right than 
Kesri had in 1858 The case fails as to Gadianuf. One might say that, failing as 
to that, the defendant failed as to the whole of his allegation, but their Lordships 
would be very slow to bind the defendant in that way.- If he has proved a 
case which entitles him to be protected from eiectment as to the other village, 
Newada, their Lordships would be prepared to give effect to that right, what 
ever it may have been ; but they cannot shut their eyes to this, that the 
allegation as to Gadiana has wholly failed, and it must reflect, and powerfully 
reflect, on the case that is made as to Newada 
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The evidence as^o Newada consists of the verbal statement of two 
witnesses, Myku Lai and Jhubbu. It must not be forgotten that the case of 
the defendant is a perpetual grant out and out, once and for all, from gene- 
ration to generation, of this village of Newada. at a certain rent. The evidenoe 
shows that the rent originally payable was Bs. 900, and probably an allowance 
for the chaukidar, subsequently increased, under circumstances to which their 
Lordships will hereafter allude, to Rs. 1,628, when joined to Gadiana. One 
witness is 75, and the other is 80 years of age, and they make a statement 
which it was not possible to contradict. Myku Lai, aged 75, says: “ I knew 
Kesri Singh. He died about a year after the Mutiny. He held Newada and 
Gadiana till his death. He had held for many years —perhaps 50 years ago 
from this date. Rohan Singh, defendant, succeeded him ” Then he states 
the circumstances of the fight, in which persons of the name of Man and 
Chain figured. They were daeoits. There is evidence in the case that those 
dacoits were killed, 90 or 100 years ago. The witness then gives an account 
of the fight in which two relatives of Kesri were killed. On the 11th day 
(ehadasa) Bhabuti Singh offered Kesri money for his relations. Kesri said he 
“ would not take money, but land Newada was at that time waste." That 
probably means waste and unoccupied — “ and so [332] Bhabuti Singh placed 
“ Kesri Singh there, telling him to locate cultivators there, i3ay the Govern- 
“ ment revenue, and enjoy the zamindary rights Sinoq that time Kesri Singh 
“ alone has exercised rights in Newada He has granted maffi and planted 
“ groves. I was servant of Kesri Singh for one year when I was twenty years 
“ old ; I was present in the fight Kesri Singh paid the chaukidar. The 
“ patwari’s pay came from the taluqdar. Rohan Singh is own nephew to 
“ Kesri Singh, who had no son Rohan Singh has succeeded to Kesri Singh's 
property. Defendant takes all proprietary rights in Newada and Gadiana." 
Cross -examined, he said • “ Nothing was written By Bhabuti Singh in favour 

“ of Kesri Singh, Kesri Singh was to pay the Government revenue , the 
“ amount was not stated I do not know if the village of Newada was assess- 
" ed at all. Kesri and Rohan did not engage direct with the Government. 1 
“ cannot say what amount the defendant and Kesri paid the taluqdar. The 
“ taluqdar appointed the patwari and chaukidar " Now it will be observed 
that the statement made by that witness is not the creation of a holding at 
a rent , it is the statement of a verbal grant, in which not a word is said 
about rent • no rent at all of any kind ; but he put him in possession with 
these absolute rights, and he was to pay the Government revenue. That 
was the sole obligation imposed on him- not at Bs. 900 — but to pay the 
Government revenue. The evidenoe given absolutely contradicts that case. 
Their Lordsliips do not mean to say it contradicts it in this respect, tha? in 
some riglit or other Kesri then got Newada, but that he got it in the right 
which this witness describes under such circumstances as that a grant for 
ever might be implied from it is absolutely contradictory. His statement is, 
that he was to exercise tke zamindary rights and to pay the Government 
revenue, but no more 

The second witness, Jhubbu, says . “ Kesri Singh held them till bis 

** death, an'S after him Rohan Stngh. Defendant Kesri first got possession 50 
“ or 55 years ago. On the ekadasa Bhabuti Singh came to Kesri and offered 
“ him some money. • This was declined. Bhabuti Singh then located him 
“ in Newada, and told him to get cultivators and enjoy the zamindary 
** rights and pa V the revenue," and about a year or two afterwards he got 
Gadiana. The evidence of that witness is in substance the same as the 
[8881 evidence of the other. It shows, if they are to be believed, a grant 
under ciroamstances from which fairly some implication might be made of a 
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oontinuing grant, but which, in its main particulars, is contradicted by the 
othet evidence in the case. It is now proved beyond doubt that, so far from 
getting the village subject to no rent, Kesri was to pay the taluqdar Ks. 900, 
with an allowance of Bs. 50 to pay the chaukidar, and that he did not pay the 
Government revenue ; at all events there is no evidence that he ever had dealt 
with the Government. The evidence is that it was subject to a rent of Bs. 950, 
and that rent he paid. 

It remains now to consider whether, upon the evidence of these two 
witnesses, contradicted as it is bv the other evidence m the case, and supported 
only by the alleged exercise of zamindarv rights, which have already been 
adverted to, their Lordships could fairly draw any inference that the village of 
Newada had been granted, or was intended to be granted by Gunga Singh, or 
his son, to Kesri for ever, to hold from generation to generation, at a fixed rent, 
variable only according to the change that might take place in the Government 
revenue ? Their Lordships would be very willing indeed to draw any reason- 
able inference in favour of a party who has so long enjoyed certain rights , but 
what their Lordships are here asked to do is to invent a* grant, to define its 
terms, to define the rent not mentioned at the time of the original supposed 
grant, and further to come to the conclusion that Kesri had got a grant for 
ever. There is nothing intermediate It is not alleged to be for the life of 
Kesri, or for the life of Bohan. It is either an ordinary lease granted by the 
tliluqdar to Kesri, as a reward for the services of his family, at a rent profitable 
to him, but with the incident that it might be resumed upon proper notice by 
the taluqdar, or it is a grant for ever Their Lordships are now asked, in a 
case where the commencement of defendant's title is shown, to invent a grant 
in all its terms, and convert it into a holding for ever, by the descendants of 
Kesri. Their Lordships feel, dealing with the title of Kesri as it stood in 1658, 
and quite irrespective of the subsequent increase of rent, there are no circum- 
stances from whicli they could reasonably come to the inference that m 1858, 
even as to the village of Newada alone, Kesri had any such title as alleged. 

C83« In 1858 came the confiscation of Oudh, the result of which was the 
determination of all existing interests, and taking them into the hands of the 
Government But the Government of India did not intend any such injustice 
as an absolute confiscation of those rights. In certain instances, where 
taluqdars or others had been guiltv of great crimes, absolute confiscation did 
take place ; but otherwise it was intended, under certain regulations, to settle 
and restore the taluqdars, and to protect, as far as necessary, by sub- settlement, 
or by some other process, tlie existing rights of the occupiers It will, there- 
fore, be seen how necessary it is to inquire what those rights were at the time 
of the confiscation , for though in the letter of Lord Canning in 1859, and in 
the subsequent circulars which were issued from time to time, every intention is 
shown to do justice to all the parties, and to compel the taluqdars to do justice 
to the occupiers, yet there is nothing to show any intention to advance beyond 
what the rights were at the time of the confiscation, and the intention was 
generally to restore and to protect those rights The defendant aays : “ But 
I had a right to a sub- settlement of some kind oi other." Their Lordships 
will not at present go into the distinction between a sub-proprietary right or 
a right to a sub-settlement, and a right to be protected iif the occupation which 
a person already had, nor bind the defendant too nicely by those terms , but 
they will take it that, if he had a right, he might have protected it under the 
Act of Settlement of Oudh, or some one of the circulars and rules which are 
adopted and confirmed by that Act. He might have protected that right 
by either getting a sub-settlement or a recognition of his existing title or 
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possession. What took place was this, and it also depends on the evidence of 
two witnesses. The possession, it is to be observed, was not disturbed by 
the confiscation. The taluqdar remained as he was, and the occupying tenants 
remairied as they were. Then came the Settlement of 1861, which was only 
temporary. The witness Canogi says “ Rohan Singh, after the Mutiny, 
“ wanted to file a petition, but Bharat Singh said, ‘ there will be confusion in 
the estate , pay what you used to pay and that in consequence of that he 
did not file a petition to protect his right whatever it might have been. Again, 
a subsequent witness, Omaid Singh, says “ At the settlement after the Mutiny, 
" Bharat [3353 Singh came to Naihra, and stopped at the well. Rohan Singh 
“ said the Government called for petitions. Thakur Bharat Singh said * ‘ if you 
petition, my taluqa will be broken up Do zamindary as hitherto, and remain 
“ ‘ in the taluqa." ” The defendant relies upon that evidence. Bhatat Singh 
was not produced as a witness. There is objection on the part of the high 
class Hindus to appear as witnesses in a Court of Justice. The more pregnant 
observation to be made is that this equitable contract, or whatever it is, was 
made with Rohan Hingh, on whom the issue lay, whose title, if he has any, 
may rest upon this altogether , and he is not called as a witness. Their Lord- 
ships cannot tell whether he was present at the trial or not, but it strikes them 
as a very remarkable fact that Rohan Singh, the defendant and party to this 
alleged agreement, was not called. Well, then, it rests on the conversation 
represented to have been overheard by two witnesses, nearly 20 years before 
the institution of this suit, and being uncontradicted, their Lordships would be 
quite prepared to consider it , but it is obvious it could only take effect to 
establish such right as Kesri Singh had before the confiscation. As has been 
pointed out, the real point, therefore, for their Lordships to inquire into, is 
what title had Kesri at the time of the confiscation ^ Their Lordships have 
been obliged to come to the conclusion upon the evidence that Kesri at that 
time had no more than a lessee’s right subject to resumption at the will of the 
landlord upon giving proper notice The view tlieir Lordships take of it is 
this, putting it in the largest wav for the defendant, that the parties at that 
time probably did not understand exactly what this sub- settlement or re- 
arrangement was , that Bharat Singh, anxious to get his taluq m safety, was 
unwilling that there should be any petitions , and what he says is substantially 
this “ It might create disturbance, it might break up the taluqa , and what- 
ever rights you now have I will preserve , ” and to that extent their Lord- 
ships would be fully prepared to give effect to this agreement, if such it can be 
called, but unfortunately in giving effect to that, they could only give effect to 
and protect tfie interest which the lessee had in 1858. The case goes a step 
further, because it is alleged that a transaction took place subsequently which 
established the right of the defendant to hold those two villages for ever. The 
allegation [336] in the defence is that there had been an agreement between 
Bharat Singli and the present defendant, that the defendant, agreeing to pay 
an increased rent, should h&ld two villages for ever at that increased rent. Let 
us see what that transaction was, and whether, in place of supporting the 
defendant’s^case, it does not go far to destroy it. It is thus described by the 
two witnesses “ At the Regular Settlement Rohan Singh went to Hakaura ” 
(the Regular Settlement was in 1865, four years after the alleged conversation) 
” being called by Bharat Singh, who said that the revenue had been assessed 
** heavy; ” not that Rohan Singh's was heavy, but that the taluqdar’s revenue 
had been assessed heaVy , that he had to pay Rs. 1,022 on Newada and 
Gadiana, and he demanded from Rohan Rs. 511, Rs. 48 for chaukidar, and 
Bs. 47 for patwari : since that Rohan Singh has paid Rs. 1,628.” The exact 
Bs. 1,023, Bs. 511, Rs. 48, and Bs. 47, which just make up the 
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Sa. 1,628. There is not a word said to this efl’ect : "If you will pay the 
inoreaaed rent, I will maintain you in posaesaion.” It is the simple case of 
a taluqdar whose payment to the Government had been increased going to his 
tenant and saying . “I must now increase your rent I have to pay more 
"myself, and you must pay me rnoie,” and in addition to paying for the 
chaukidars, he pays for the patwari, and he pays such a sura as above the 
Government revenue, and over those two payments, will leave a clear profit of 
Bs. 511 at least going into the hands of the taluqdar But it is not shown 
what the increase of Government revenue was. It is not shown that the 
increase of rent by Rs 174 had any relation, or what relation to the increase 
of Government revenue. It simply shows that the two villages appear to have 
been consolidated, and that they are held together at a consolidated rent which 
exceeds by Rs. 174 annually what had been paid before. Their Lordships 
have already stated their view that he had only the title of an 01 dinary lessee, 
subject to the acknowledged right of the landlord to resume upon giving due 
notice. If there was a contract in 1861, it was a contract only to maintain 
Rohan Singh in that which his ancestor had at the tune of the settlement, 
and nothing more , and the transaction of 1865, in place 6f establishing any 
title greater than that of an ordinary [337] tenant in Rohan Singh, simply 
shows that he agreed to hold at an increased rent, and without any stipu- 
lation that his tenure was to be, as it is now alleged to be, a tenure 
for ever. 

Their Lordships do not consider it necessary to express any opinion on the 
questions of law which have been raised The facts of the case establish that 
the decision of the Judicial Commissioner of Oudh was correct, and that the 
defendant failed to establish his case upon the facts. Many oases have been 
cited, and a very interesting argument has taken place upon the effect of the 
rules and Legislative Acts with regard to confiscation in Oudh. Their Lord- 
ships have also had these rules illustrated by a number of decisions to which 
Mr Sykes referred. It appears to their Lordships quite unnecessary to deal 
with any of those decisions, or any ot those cases. This defendant has not 
lieen protected by any sub -settlement There has been no Government recog- 
nition of his right. Their LOidships arrive at tlie conclusion that he is 
probably in as good a position as if his right, whatever it was, had been recog- 
nised in some way under the rules regulating tlie settlement of Oudh But w^hat 
was that right, to which only we can give effect ? Their Ijordships have already 
pointed out what the right was in 1858, and nothing that has occurred since 
that has given greater effect to, or increased the right 

Their Lordships, therefore, think that the decision of the District Judge 
was erroneous, especially when he says that, while holding there was no evi- 
dence of any grant, and the evidence entirely failed, he still comes to the con- 
clusion that time and undisturbed enjoyment had ripened this holding into a 
species of ownership , and again, defendant had acquired by prescription a 
holding sucli as to entitle him to an under-proprietary right. Such firopositions 
are wholly inapplicable to such a case as this, where the origin of the tenancy 
is shown at a rent twice increased, and paid down to ^le commencement of 
the suit. In such a case, length of enjoyment, coupled with the payment of 
rent, can give no greater force to defendant’s right than jt originally possessed. 
Their Lordships have come to the conclusion that the decision of the Judicial 
Commissioner of Oudh was correct. [338] They do not adopt some of his 
reasons, but they adopt his conclusion. 


1029 



a CaL 838 


mcnv LAL i>. 


Their Lordships will, therefore, humbly advise Her Majesty to affirm the 
decree of the Judicial Commissioner, and to dismiss this appeal. The costs 
will be paid by the appellant. 

Appeal dismissed. 

Solicitor for the Appellant : Mr. W Buttle. 

Solicitors for the Respondent * Messrs. Watkins d Lattey. 

MOTES. 

iSee also the following cases —5 O.C., 97 , 6 O.C , 119 , 11 O.C., 940 ; 17 Cal , 444—17 
I.A., 54.] 
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APPELLATE CIVIL. 

The 11th Febi'uaiy, 1885. 

Pbesbnt 

Mk. Justice Pigot and Mr Justice O’Kinealy. 

Bechu Lai Defendant 

* versus 

Oliullah Plaintiff. * ' 

Mahomedan law — Parties — Endowment- ■ Joint Mutwalhs — Jomt Trustees — 

Joinder of Parties. 

Where propertv belonging to an endowment is sought to be recovered from a third party, 
who asserts that ho is the owner thereof, all the muttoallis of the endowment should bo made 
parties to a suit instituted foi the recovery of such property Such of the mutwalhs as refuse 
to join as plaintiffs should be made defendants 

This was a suit to recover possession of certain property, tlio facts of 
which were as follows — By a deed executed on the 16th of November 1860 one 
Bibi Gardin conveyed all her real property to the plaintiff’ and four other per- 
sons, to be held by them and their heirs, representatives and assigns in trust 
for the benefit of a certain mosque, and to retain and keep for their use as 
tenants in common any surplus of the profits after defraying all the expenses of 
the mosque. The deed contained a clause stating that no act of any of the 
parties separktely to whom the property was given to be held by them, their 
heirs, representatives or assigns in trust and as tenants m common, was to be 
valid unless the same was agreed to by all the parties. 

[339] On the 4th of ^ May 1882 the plaintiff instituted the present suit 
against the defendant Bechu Lai for recovery of possession of certain land which 
the plaintiff alleged was part of the property conveyed by the deed of the 16th 
of November 1860 At the dafe of the institution of the suit the plaintiff 
was the sole survivor of the five persons to whom Bibi Gardin had conveyed 
the land. 

The defendant in his written statement alleged that the property in 
question was his pwn absolute property. He also alleged that some of the 

• Appeal from Order No 390 of 1884, against the order of H. Beveridge, Esq., Jud^ of 
ii4-Pergunn«hs, dated the 30th of July 1884, reversing the order of Baboo Niimani Daas, 
Munsiff of Sealdah, dated the 29th of September 1883. 
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deceased trustees had died leaving sons, and he made an application to the 
Court that the heirs of the deceased trustees should be joined as plaintiffs in 
the cause. This application was granted on the 6th of April 1883. Some of 
the heirs refused to join as plaintiffs, and thereupon the plaintiff applied to the 
Court for an order that the heirs refusing to join as plaintiffs should be made 
defendants. This the Judge refused to do, on the ground that, under the 
terms of the deed of the 16th November 1860, the plaintiff could not maintain 
the suit without the consent of his co-trustees ; and he dismissed the same 
with costs on the 24th of September 1883. This decree was reversed on 
appeal by the District Judge, who remanded the case for trial on the merits, 
stating that it was not necessary to make the heirs of the deceased mutwallis 
defendants. 

The defendant appealed to the High Court, on the grounds (l) that the 
suit should have been dismissed for non -joinder , (2) that the plaintiff’ could 
not sue alone , and (3) that the suit could not proceed in the absence of the 
other mutwalhs or their heirs. 

Mr. Bonnerjee, and Baboo Amarevdronath Ghatterjee, for the Appellant. 

Mr. Twtdale, Munshi Serajul Islam and Baboo Saligram Sinqh for the 
Bespondent. 

The Judgment of the Court was delivered by 

Pigot, J . — This is an appeal against remand order of Mr. Beveridge, 
dated the 30th July 1884. 

The circumstances out of which this case has arisen are these : [340] 
Munshi Oliullah sued Bechu Lai for land, claiming it as endowed property, 
and seeking to establish his right thereto as mutwalk 

The defendant raised several objections * and among them he stated that all 
the mutwallis should be made parties to the cause. This seems to have been 
the view taken by the Munsiff, who, on the 6th day of April 1883, passed the 
following order . ** I order the heirs of Nezatullah, Sadut Hosein, and Budhu 
“ Khan to be made plaintiffs in this suit, provided, on receiving notice of 
“ this order, they consent to be made parties ” 

Against this order, an appeal was preferred to the District Judge, but 
without success, the order being confirmed Subsequently, on the 29th Sep- 
tember 1883, the plaintiff’ applied that those persons, who did not consent to 
be made plaintiffs in the cause, should be made defendants in the suit This 
was refused ; and the suit was dismissed on the ground that it could not proceed 
at the instance of the plaintiff alone. 

An appeal was preferred to Mr Beveridge, and he held that the suit could 
be carried on by the plaintiff alone, reversed the decree of the Munsiff, and 
remanded the case to be tried on the merits. 

That order has given rise to the appeal before us 

The first point for our decision is, what was the effect of the order of the 
6th April 1883 ? 

I am of opinion that it simplv directed the parties to be made plaintiffs 
with their consent, but it never prohibited further application, such as one 
mode on the 29th September 1883, to have them made defendants hi case they 
did not consent to be made plaintiffs. 

As to the opinion expressed by Mr. Beveridge, that the plaintiff can carry 
on the case by himself, we are of opinion that that is not correct. Looking at 
the case of Luke v. South Kensington Hotel Company (L. R., 11 Ch. D., 121), 
the case of Rajendronath Dutt v. Shaik Mahomed Lat (L. E., 8 I. A., 135), and 
other cases, we think, that in such a suit as this, all the mutwallis should, if 
possible, be made plaintiffs , but if any of them refused, then they should be 
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made defendants in the case. In this view we consider the decision of 
Mr. Beveridge should be set aside, and the case remanded with instructions that 
the [341] non-consenting persons be made defendants in the cause if the plaintiff 
applies that they be made defendants, and the case be proceeded with. Costs 
to abide the result. 

Appeal allowed and cane remanded. 


NOTES. 

[ All the trustees should ordiiianlv be co-plamtiffs, and onh such of them should be 
made defendants as are unwilling to be joinod as co-plaintiffs, nr have done some act pre- 
cluding them from being plaintiffs, because where the administration of the trust is vested in 
several trustees, they all form, as it were, but one collective trustee and they must exercLsc 
the powers of their office in their joint capacity. Their interest and authority, being equal 
and undivided, they cannot act separately but all must join — (190C)..5 C L J., 527 . dis- 
tinguishing 26 Gal , 409 

See also 24 All , 226 , 29 Mad , 302 , 26 Mad , 649 , 20 M L.J . 967 ] 
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\PPELLATB CIVIL. 


The !^Gth February, JSS6. 

Present : 

Mr Justice Pigot and Mr Justice O’Kinealy 

Rameswar Nath Singh One of the Defendants 

vernm 

Mewar Jugjeet Singh and another Plaintiff's.' 

Mortciaqor and Mortqagee — Execution of decree - Sale m evecafion — Fore- 
closure proceedings-— Pw chaser —Notice 

Whore a person mortgages his property by deed of conditional sale, and afteiwarih the right, 
title and interest of the mortgagor is sold in execution of a mone\ -decree previouslv obtained 
against him, the purchaser at such sale is entitled to due notice of foreclosure proceedings 
instituted subsequently tc the sale, but before the confirmation thereof, 

Bhyrub Chunder Bundopadhya v Soiidamim Dabee (I L R , 2 Cal , 141) followed 

This was a suit for the possession of land which arose out of the following 
circumstances —The land originally belonged to the defendants, other than the 
defendant Rameswar Nath Singh. In August 1876 the last-named defendant 
obtained a monev -decree against the other defendants, which decree was finally 
confirmed on special appeal to the High Court in June 1878. On the 11th of 
July 1877 the defendants, judgment-debtors, executed a by -bi I- wuf a of the 
now in suit in favour of Surabjit Singh, the father of the present plaintiffs, 
which was presented for registration on the 16th of Jul> 1877, and finally 
registered on the 22nd of August 1877. On the 26th of July 1877, Rameswar 
Singh applied for execution of Iflis decree by attachment of the same property. 
On the 5th of August 1877 the property was attached, and was afterwards sold 
in execution to Rameswar Nath Singh on the 16th of September 1878. This 
sale was confirmed on the 25th of .lanuary 1879, but no sale [3S2] certificate 

• Appeal from Appellate I>ecroe, No. 997 of 1884, against the decree of H.L, Oliphani, 
Esq., Judicial Commissioner of Chota Nagpore, dated the 13th of March 1884, affirming the 
decree of Major Samuells, Assistant Commissioner and Subordinate Judge of Hazaribagh, 
dated the 13th of Juh 1881. 
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was issued until the 3rd ol October 1879. In the meantime the plaintiff's 
father, the mortgagee under the deed of the 11th July 1877, instituted fore- 
closure proceedings on his mortgage under Eegulation XVII of 1806 on the 2nd 
of November 1878, and under these proceedings the foreclosure became absolute 
on the 2nd of November 1879. On the 10th of May 1880, the plaintiffs, the 
heirs of Surabjit Singh who was then dead, instituted the present suit for 
possession. 

The sole question arising on this appeal was, whether Eameswar Nath 
Singh was entitled to notice of the foreclosure proceedings instituted on the 2nd 
of November 1878. This point was found against him by the lower Courts on 
the authority of Basapa v. Marya (I L E., 3 Bom 433) , Shea Golain Singh v. 
Bam Boop Singh (23 W.E 25) , and Beepin Beharee Biswas v Judoonth Hazrah 
(21 W. E., 367). The defendant Eameswar Nath Singh, alone appealed to the 
High Court. 

Mr. Gregory and Baboo Aukhil Chunder Sen for Jihe Appellant 

No one appeared for the Respondents 

The Judgment of the Court was delivered by 

Pigot, J . — The foreclosure proceedings in this case were instituted on the 
2nd November 1878. The sale took place on the 16th September 1878 The 
sale was not confirmed until January 1879, nor was the sale certificate issued 
until the 3rd October following But on the authority of the Full Bench decision 
of this Court of Bhyiub Chundoi Biindopadhya v. Soudamini Dabee (I. L. E. 
2 Cal., 141), it must be taken that the deci ee- holder became purchaser at the 
time of the sale, and not at the time of its contiimation or on issue of the cer- 
tificate. Under these circumstances, he was entitled at the time of the institu- 
tion of the foreclosure proceedings to due notice No such notice having been 
given, no right to bring this suit against the defendant has accrued to the 
plaintiff under the foreclosure proceedings 

The appeal must, thei’efore, be allowed, and the suit dismissed with costa. 

Appeal dismissed. 


NOTES. 

[ By sec 65 of the C P. C 1908, where immovoablo property is sold in execution of a 
decree and such sale has become absolute, the property shall be deemed to have vested in the 
purchaser from the time mJien the ytofjetiif is ^nld and not from the time when the sale becomes 
absolute.'] 


5 OAL.— 130 


10S8 



QBITNIHBB NATH &0. V. HABIDAB Sco. [1886] 
C8«3 APPELLATE CIVIL. 

The 26th February, 1886, 


Present : 

Mr. Justice Pigot and Mr. Justice O’Kinealy. 


Gopal Chunder Nath Goondoo and others (Petitioners) Appellants 

versus 

HaridasChini and another (Oppostite Party) Bespondents.^ 


Hindu laio — Succession — Spiritual benefit — Father's brother's daughter's son — 
Father's father's brother's son — Act XXVII of 1860 — Certificate, 

The father’s father’s brother’s son of a deceased person stands nearer to him in right of 
succession than his father’s brother’s daughter’s son ; the former is therefore preferentially 
entitled, on the death of the deceased person’s widow, to a certificate under Act XXVII of 
1860 , enabling him to collect the debts due to the estate. 

In this case Gopal Chunder Nath Goondoo and others applied to the 
District Judge of Hooghly for a certificate to enable them to collect the debts 
due to one Kamini Dossee, deceased, the widow of one Pertab Chunder Goon- 
doo. The applicants were the father's father's brother’s sons of Pertab 
Chunder Goondoo. The application was opposed by Haridas Chini and 
another, who claimed a preferential right to the certificate as being the father's 
brother’s daughter’s sons of Pertab Chunder Goondoo. The District Judge 
ordered the certificate to issue to Haridas Chini and the other objectors, hold- 
ing that the degree of relationship in which they stood wa.s nearer than that 
of the applicants in respect of right of succession. The Judge referred to Ouru 
Oobind Shaha Mundal v. Anand Lai Ghose Mazumdar (5 B. L. E., 15) and 
the Day a Krama Sangraha, Chap. I, s. 10. The applicants appealed to the 
High Court. 

Baboo Troilokhonath Mitter, Baboo Aushotosh Dhur, and Baboo Umakali 
Mooker^ee for the Appellants. 

Baboo Hem Chunder Banerjee and Baboo Botdo Nath Dutt for the 
respondents. 

The Judgment of the Court was delivered by 

PigOt, J • — We think the appeal must succeed on the authority of the cases 
cited before us namely, Oobind Pershad Talookdar [844] v. Mohesh Chunder 
Surmah Ohuttack (23 W. E., 117), and In re Oodoy Churn Mitter (I. L E. 
4 Gal., 411), the case mentioned in the note to that case, viz,, Juggut Narain 
Singh V. The Collector of Manbhoom, heard before the present Chief Justice, 
and the three unreported oases mentioned to us in which the same principle was 
adopted. The appellants, who are related to the great-grandfather, through 
the male line, are, for the reasons referred to in the judgment in Oobind 
Pershad Talookdar Mohesh Chunder Surmah Outtack (23 W. E„ 117), 
entitled to the certificate here in preference to the respondents who claim 
through a succession of persons, one of whom was a female. 

* Appeid from Ordor No. 221 of 1884, against the order of J. P. Grant, Esq., Judge of 
Hooghly^ dated the 30^ June 1884. 
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The order of the lower Coart must be reversed, and a oertifioate must 
be granted to the appellants. The Judge of the Court below must determine 
any question as to security as he may think fit. The appellants will have 
their costs. 

' Order reversed. 


NOTES. 

[ DAYABHAOA LAW— COGNATE’S SUCCESSION— 

It has been hold following this case that a brother’s daughter’s son docs not succeed iii 
preference to a great-grandson of the paternal grandfather of the deceased, (1888) 15 Cal. 780. 

A sapinda cognate however comes before ^sakulya^ the sou of the daughter of the father’s 
brother is preferred to the great-grandsons of the great-great-grandfather — (1912) 16 C. L* 
J, 342 : 17 I C 283 ; 

The paternal cognate takes before the kinsmen through the mother ; thus, the father’s 
brother’s daughter’s son as heir is preferential to the mother’s brother’s son . — (1893) 26 
Gal., 285 ; likewise, the paterii<il great-grandfather’s son’s daughter’s son is preferred to the 
mother’s brother . — (1913) 18 C. W. N 477.] 


[ li Cal. 341] 

APPEAL FEOM ORIGINAL CIVIL 

The 5th January, 1885 
Present • 

Sib Richard Garth, Kt,, Chief Justice, and Mb. Justice Wilson. 

Mutty Loll Plaintiff 

vers7is 

Chogemull Defendant. ' 

Hundts — Liability of drawer — Time of presentation — The custom of Akhoiteej at 
Jeypore — Section 61 of the Negotiable Instruments Act (Act XXVI of 1881), 

A hundi was drawn in Calcutta upon a firm at Jeypore, and made payable on arrival at 
the place. The hundi reached Jeypore on the 5th April , but was not presented for payment 
until the 29th of that month ; when it was dishonoured, and soon after the drawees’ firm be- 
came insolvent : Held that the himdi was presented within^ reasonable time, and the delay 
which occurred in its presentation did not absolve the drawers from liability. 

In considering the question whether a hundi has been presented within reasonable time, 
regard should be had to the situation and interest of,, both drawer and payee, and to the 
of the place where the hundi is drawn from that where it is to bo accepted. 

This was an app6al from a decision of Mr. Justice CUNNINGHAM, dated 
the 29th January 1883. The plaintiffs at Calcutta purchased from the 
defendants a hundi, dated the 31 st [846] March 1881, drawn on a firm at 

' “'•^Regidar Ap^l N^^^^ 3 Mr. Justice CUNNINGHAM, dated 

the 29th of January 1683. 



H Gal* m 
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Jeypore for Rs, 7,500, and payable immediately after arrival ” in rupees 
current in hundi transactions. The transmission to Jeypore was proved to' 
have occupied four days. The hundi arrived at Jeypore on the 5th April, and 
was presented to the drawee on the 29th. Payment was refused, and notice 
of dishonour transmitted by telegraph to Calcutta on the 30th April. The 
dishonoured bill was returned, and payment from the defendants demanded 
and refused. The drawees’ firm had in the meantime failed. The plaintiffs, 
thereupon, brought this suit against the drawer, stating that, according to the 
custom governing hundi transactions at Jeypore, the holder of a bill drawn 
elsewhere, but payable at Jeypore, might keep it, whether it was payable at 
sight or at a fixed date, for a period of from one to six months, and then present 
it shortly before or at the akhoiteejt an occasion which in 1938 occurred on the 
light side of Bysack, or the 1st of May, and that relying on this and other 
customs prevailing among shroffs of the class to which the plaintiffs’ and 
defendants’ firm belonged, the plaintiffs delayed presentation for payment till 
the 29th April. They further stated that, independently ot any such custom, 
the hundi had been presented within a reasonable time. The defendants, on 
the other hand, denied that there was any custom entitling holders of hundu to 
retain them after they were due and contended that there was unreasonable 
delay in presenting the bill for payment to the drawee, which discharged them 
from liability The learned Judge held the custom proved, but was of opinion 
that even independently of the custom there did not seem to him to be any 
unreasonable delay on the part of the plaintiffs in presenting the hmuh, or 
that the defendants' position was thereby altered for the worse , and he there- 
fore gave the plaintiffs a decree. The defendants appealed. 

Mr. Pugh (Mr Gasper with him) for the Appellants contended that the 
hundi should have been presented for payment within reasonable time~r 
Hopkins V. Ware (L. R. 4 Ex., 268), that a custom, such as the one relied 
upon in this case, by which one man may profit by his own default against 
another, could not be pleaded , that there was a difference between a cheque 
and a bill and that in estimating [ 346 ] time the circumstance of putting the 
bill into circulation ought to be taken into account And referred to Ram 
Churn Mulhek v. Luchmeechund Badakissen (9 Moo. P. C. C. 36), and 
Bouquette v. Overmann (L. R.*10 Q. B., 525.) 

Mr. Phillips, Mr. Evans, Mr. Bonn&tjee, and Mr. T, A. Apear, who appeared 
for the Respondent, were not culled upon 

The Judgment of the Court (Gabth, C.J., and WiLSoN, J.) was 
delivered by 

Garth, C. J. — The only point that arises in this case is, whetlier the hundi, 
which is the subject of the suit, was presented to the drawee within a reason- 
able time. 

The facts were these , ^The hundi was drawn in Calcutta by the defen- 
dants upon a firm at Jeypore, in favour of the plaintiffs, for a sum of Rs. 7,500 
(the defendants and the plaintiffs both residing at Calcutta) 

It was Srawn and dated on Ihe 3l8t March 1881, and was made payable 
on arrival at Jeypore,'" 

It was sent at onoe to Jeypore to the plaintiffs’ agent there, and it appears 
to have reached them on the 6th April , but it was not presented to the 
drawees until the 29th of that month, and it was returned on the following day, 
the 80th, dishonoured ; a day or two after this the drawees’ firm became 
insolvent. 
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I have already said that the bill upon the face of it was made payable 
**on arrival at Jeypore ” , and I think that meant not payable on arrival at the 
pUbce, in the sense of its being delivered to the plaintiffs’ agents at Jeypore, but 
that it was payable on presentment to the drawees at Jeypore 

There were two or three questions raised in the Court below, and amongst 
others, one upon which a great deal of evidence was adduced, namely, as to 
whether, according to mercantile usage at Jeypore, the hundi was presented 
in due time, and upon that and the other questions raised the learned Judge 
found in favour of the plaintiffs. 

But we think that, apart from any such local usage, as was attempted to 
be proved, the time (which was in this case 25 days) during which the bill was 
retained by the plaintiffs’ agents at Jeypore, before it was piesented to the 
drawee, was not an unreasonable time for that purpose 

C347] We consider that by the general law there is no specific time 
within whicli a hundi payable at sight, or payable as this was, on arrival at 
a particular place, is to he presented. 

In the case of Mellish v Ttawdon (9 Bing., 416), whieh is a leading case 
upon the subject, and in which the plaintiff had purchased a bill that had 
been drawn by the defendant on a firm at Rio Janeiro, and made payable 
after 60 days’ sight, the question arose as to whether there was a presentment 
in due time on the drawee at Rio Janeiro , and Chief Justice Tindal, who 
tried the case, directed the jury that they were to determine, on the evidence 
before them, whether there had been an unreasonable delay on the part of the 
plaintiff, the holder of the bill, in sending it forward for acceptance, or putting 
it into circulation , and that, in ordei to arrive at a proper determination of 
that question, tliey were to take into consideration tlie situation and interests, 
not of the drawee only, or of the holder only, but the situation and interests of 
both, and to see wiietlier, under all tlie circumstances, the delay, which in that 
case amounted to 4 months and 22 days, was unreasonable or not. 

The jury thereupon found for the plaintiff, and a rule was afterwards 
obtained upon tbe ground that the direction of the Chief Justice was incorrect 
in point of law , but after argument of that rule in the Common Pleas, the 
Court decided that the direction to the iur\ was perfectly correct. 

Chief Justice TiNDAL pointed out (amongst other things) that the holder of 
a bill has at all times a direct interest in not keeping a bill out of circulation, 
for he thereby loses the interest of his money. 

Now here it was not shown that the plaintiff had any idea that the 
persons upon whom the hundi was drawn at Jeypore were in an insolvent 
condition. There was no reason, so far as the drawers were concerned, why 
the payees should have been specially bound to present the bill earlier than 
usual , and, on the other hand, the observation of Chief Justice Tindal was 
undoubtedly applicable here, because the longer thq plaintiffs delayed present- 
ing the kill, the longer they were kept out of the interest of their money. 

[848] The case of Melhsh v. Rawdon (9 Bing 416), to which I have 
referred, was cited with approval as being a •leading case upon the subject by 
their lordships of the Privy Council in the case of Bamchum Mulkck v. 
Lutchmeechund Badakzssen (9 Moo. P. C C , 46). » 

In that case a bill was drawn in Calcutta on the i6th February upon 
a firm at Hongkong ; it was payable sixty days aflTer sight, and drawn in 
favour of a payee at Calcutta , and it was endorsed to another firm at 
Calcutta. 
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This bill was kept for upwards of five months before it was negotiated, 
and it was not presented at Hong- Kong until the following Ootober. There, 
it was held, undoubtedly, that the time which had elapsed was unreasonable, 
but Baron Paeke, in delivering the judgment of the Privy Council, distinctly 
approved of the law as laid down by the Court of Common Pleas in Hellish v. 
Bawdon. 

That being so, and considering that Jeypore is at a considerable distance 
from Calcutta, we cannot think that the 25 days which elapsed between the 
arrival of the bill and its presentment was an unreasonable time. 

There was undoubtedly some reason given for the delay, namely, that at 
the beginning of May, there is a new issue of money from* the mint at Jeypore, 
and the new money so issued is supposed to be more valuable than money 
which has been in circulation for some time. 

If that fact influenced the plaintiffs, it was one which might fairly have 
been taken into consideration. 

They had no reason to suppose that the short delay would be prejudicial 
to the drawers, and they considered that it would be of service to themselves. 

We agree, therefore, with the view taken by the Court below upon this 
point, and we do not think it necessary to determine the other issues in the 
case. 

Wo may add that, having referred to s. 61 of the Negotiable Instruments 
Act, we find it makes no difference in the law upon this subject. The section 
says that a bill of exchange payable after sight must, if no time or place is 
specified therein for [ 849 ] presentment, be presented to the drawee thereof for 
acceptance within a reasonable time after it is drawn. This section, therefore, 
leaves the law as it was before. 

The appeal must be dismissed with costs. 

Appeal dtamtssed, 

NOTES. 

[8m also tho Negotiable Iubtrumonts Act, 1881, sec. 106 ; J1 Mad., 364.] 
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IiOKB NATH SABKAB Ac. V. QUEBN-EMPBBSS [1885] LLfi. 11 CW. 880 

[ 11 Oal. sn ] 

APPELLATE CRIMINAL. 

The 6th March, 1885. 

Pbesbnt : 

Mb. Justice Tottenham and Mr. Justice Ghosb. 

Loke Nath Sarkar and another Appellants 

versm 

Queen - Empress Respondent . 


Practice — Conviction of noting and causing hurt by dangerous weapons — 
Cumulative sentences — Distinct offences — Separate charges— 

Penal Code — Act XLV of 1860, ss, 71, 148, 149, S24 — 

Act X of 1882 (Criminal Procedure Code), ss. 35, 

235, — Act X of 1872, (Criminal Procedure 
Code), ss. 314, 454 — Act VIII 
of 1882, s. 4. 

The ofFenoes of rioting armed with a deadly weapon and voluntarily causing hurt with 
a dahgeroua weapon to two persons are distinct ofFences, and a person charged with such 
oUenoefi can be convicted and sentenced in respect of the noting and of the hurt caused to 
each of the persons injured. 

A and B were charged with noting armed with deadly weapons under s. 148 of the Penal 
Code, and they were also charged under s 324, coupled with s 149, with causing hurt by a 
dangerous weapon to X, and B was further charged under s 324 with causing a like hurt to 
Y, A being also charged under s. 324, coupled with s 149, in respect of the hurt caused by 
B to F. A and B were convicted on all charges, and separate sentences, to take effect in 
succession, were awarded in respect of each offence charged The offences under s. 324 
were committed during the not. 

Held, that the several acts with regard to which the prisoners were charged did not fall 
within the provisiona of s. 71 of the Indian Penal Code, inasmuch as it was not found that 
the causing of the hurt was the force or violence which alone constituted the noting, and 
that conseguently under s. 235 of the Criminal Procedure Code the several sentences passed 
were stnctly legal. 

This appeal arose out of a trial in which the two accused, Loke Nath Sarkar 
and Sachani Sheikh were charged with having taken part in a riot being 
armed with deadly weapons. [8501 The charges upon which* the prisoners 
were tried were as follows : — Both wore charged under s. 148 of the 
Indian Penal Code, and also under s. 324, read with s. 149 in respect of an 
injury said to have been caused by one Kangali Singh, one of the rioters 
who, however, wa*s not before the Court, to one Joydhur. The Prisoner 
Sachani was further charged under s. 324, and the prisoner Loke Nath under 
the same section, read with s 149, in respect of an injury alleged to have 
been caused by the former to another person ftamed Kamala Kant Poddar. 

The riot in consequence of which these charges were brought arose from 
a number of men, amounting in all to some 40 or 60 ^persons, armed with 
lathies and spears and one max^ with a sword, amongst which number were the 
accused, proceeding to a field belonging to one N asirUddin with a number of 

“ ♦ Criminai Appeal NoTliiTof T885', agamsTtho order of J. F. Stevens ,”^8q.,~Se8Bi^s 
Judge of Mymeusmgh, dated the 17th November 1884. 
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cattle and setting the cattle to eat up the rice crop standing on the ground. 
Upon being remonstrated with by Nasiruddin and some of his people the riot 
occurred, during which the injuries forming the subject of some of the charges 
were inflicted. 

The Sessions Judge, agreeing with the Assessors, convicted the accused 
on all the charges, and proceeded to pass the following sentences, vtz ,, — 

Under s. 148, Uoke Nath Sarkar to two years' rigorous imprisonment ; 

Under s. 148, Sachani Sheikh to li years' rigorous imprisonment ; 

Under s. 324, read with s. 149, Loke Nath to a fine of Rs. 200 and 
Sachani to a fine of Rs. 50, and in default each to be additionally 
imprisoned for a‘ period of nine months , 

Under s. 324, read with s 149, Loke Nath Sarkar to li years’ rigorous 
imprisonment in respect of the third charge, to take effect upon 
the expiry of the sentence passed under the first head of the charge , 
and 

Under s. 324, Sachani Sheik to 1^ years’ rigorous imprisonment, to 
take effect upon the expiry of the sentence passed under the first 
head of the charge 

[851] Against these convictions and sentences the prisoners preferred this 
appeal, both upon the ground that tlie evidence did not support the findings of 
the Court below, and that the sentences were illegal and ought to he set aside. 

Baboo Ambica Chu7-n Bosa appeared for the Appellant. 

No one appeared for the Crown. 

The Judgment of the High Court (Tottenham and Ghose, dJ.) was as 
follows . — 

We see no reason to differ from the Court below as to the facts found by 
it. These are that both the prisoners took part in a not, being armed with 
deadly weapons , that in the prosecution of the common object of the rioters 
the prisoner Sachani Sheikh caused hurt with a dangerous weapon to one 
Kamala Kant Poddar, and another of the rioters caused Iiurt with a dangerous 
weapon to one Joydhur. 

Upon these facts both of the prisoners have been convicted under s. 148 
of the Penal Code , both have been convicted under s. 324 by the operation of 
s. 149 in respect of the hurt caused to Joydhur Loke Nath Sai’kar has been 
further convicted under the same section m respect of the hurt caused to 
Kamala Kant , and Sachani Sheikh has been further convicted under s. 324 
only in respect of the latter hurt caused by himself. 

Separate sentences have been passed upon the prisoners in respect of each 
separate conviction. The sentences on Loke Nath Sarkar amount in the 
aggregate to three and a half years’ rigorous imprisonment and a fine of 
Rs. 200 ; and the sentences on Sachani Sheikh aggregate to three years' 
rigorous imprisonment and a fine of Rs. 50 . and in default of payment of the 
fines the prisoners are to suffer kirther imprisonment each for nine months. 

Babo Ambica Chum Bose, who appeared for the appellants, contended 
that the prisoners could not legally be convicted of more than one of the offences, 
the whole of which formed parts of the same trimsaction , or, that at any rate, 
though the several convictions might be legal, the prisoners could not lawfully 
be sentenced in respect of more than one of them. He relied upon C3S2j| the 
rulings of this Court in The Q'lieen v. Durzoolla (9 W. R. Or., 33), The Queen 
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Vi 

V. Dina Sheikh (10 W. R. Cr., 63), The Queefi v. Shahabut Sheikh (13 W. R. 
Cr., 42), and Empress v. Jubdur Kazi (I. L. R., 6 Cal., 718), which more or 
less support his contention 

We have not, however, been able entirely to follow the reasoning of the 
learned Judges by whom those cases were decided ‘ and we think that in the 
present case it is unnecessary for us to express either assent to, or dissent from, 
the law laid down by them The terms of the former Codes of Criminal Proce- 
dure, with reference to which those cases were decided, were perhaps less clear 
than the provisions of the Code now m force By s 35 of that Code, as well 
as by s. 314 of the previous Code, it is jirovided that, when a person is convicted 
at one trial of two or more distinct offences, the Court ma> sentence him 
for such oflences, to the several punishments prescribed therefor, which such 
Court is competent to inflict, subject to certain provisions as to maximum 
which are not material in the piesent appeal. Then s. 235 provides in clause 
(1) which seems to apply to the present case, that if in one series of acts so 
connected together as to form the same transaction, more offences than one 
are committed by the same person, he may be charged with, and tried at one 
trial for, every such offence, and, if tiied, he must be either acquitted or 
convicted 

As regards punishments, this section enacts nothing beyond this, that 
“ nothing contained in this section shall affect the Indian Penal Code, s. 71.” 
That section, as amended by Act Vlll oi 1882, « 4, contains the same provi- 
sions as to limit of punishment which were embodied m clauses 2 and 3 of 
s. 454 of the former Code of Crimmal Procedure As the law now stands, 
therefore a person, tried and convicted of several offences under s. 235 of the 
Code of Criminal Procedure, is liable to be punished for each such offence, 
unless he is protected by s. 71 of the Penal Code. Section 71 then provides . 
(1) that when anything which is an offence is made up of parts, any of which 
parts is itself an offence, the offender shall not be punished for more than one 
of such offences, unless [ 353 ] it be so expiessly provided , (2) that if a single 
act falls within two separate deflnitions of offences, the offender aliall not 
receive a more severe punishment than could he awarded for either of them , 
and (3) that if several acts, of which one or more would by itself constitute 
an offence, form, when combined, a different offence, the offender must not 
receive a punishment moie severe than that provided for any one of such offences. 

It seems to us that the present case does not come within the purview of 
s. 71. 

The offences, of which tlie prisoners have been convicted, are distinct : 
(1) noting armed with deadly weapons ; (2) voluntarily causing hurt with 
a dangerous weapon to Kaniala Kant Poddai , (3) a similar offence with 
regard to Joydhur. 

The several acts, in support of which the prisoners were charged, do not 
in combination form any other offence defined bv any law with which we are 
acquainted , nor do they fulfil any other condition of s 71 which would protect 
the accused from more than one punishment or limit the seveVity of the 
sentence passed upon them. 

If it had been found that the causing of huit was the force or violence 
which alone constituted the rioting in the present case, then we should be 
prepared to hold that the prisoners could not be punished both for causing hurt 
and for rioting. But the facts of the case do not w^arrant such a finding , for 
rioting was being committed hefore^the huris were inflicted on the two men 
wounded. 
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We note that the view of the law which we have taken was adopted by the 
High Court at Allahabad in the recent case of QiieM Empress v. Dungar Singh 
(I. L. R. 7 AIL, 29). 

It appears to us, therefore, that the convictions and the several sentences ^ 
passed were strictly legal, and i;hat they cannot be set aside on the grounds^^^ 
put forward by the vakeel for the appellants. " 

But we think that we may, under the circumstances of the case, mitigate 
the punishment to some extent. We accordingly reduce the sentences passed 
under s. 148 to rigorous imprisonment [354] for one year in the case of Loke 
Nath Sarkar, and to six months in the case of Sachani Sheikh ; and that the 
fines imposed in respect of the second head of the charge be reduced to Bs. 100 
and to Rb 30 respectively 

Convictions upheld and appeals dismissed, 

MOTES. 

[A member of an* unlawful assembly some members of which caused grievous hurt can* 
not lawfully be punished for the offence of noting as well as for the offence of causing 
gnevoufl hurt ; 16 Cal , 442 (F. B.) overruling 11 Gal., 349 , and following 6 All , 121 , 4 C. W 
N., 346 , 3 C. W. N , 761 , 8 C* W. N., 519 , 9 All., 646.] 


[ II Cal. 8M ] 

MATRIMONIAL JURISDICTION. 

The 30th March, JHHfj. 

Peesent • 

Me. Justice Norris. 

J. D Bennett Petitioner 

versus 

A C. N, Bennett Respondent and another. 

Ecr parte A. C. N. Bennett. 

Alimony pendente \ite— Permanent Ahnumy — Practice — Divorce Act — Act IV 

of 1869, ss, 36 and 37, 

Alimony pendente hte cannot be granted on an application made after a decree nisi in the 
suit has been passed, nor is it la the power of the Court to grant permanent alimony until an 
application is miide to make such decree absolute. 

This was an application madejon the 30th March 1885, by A. C. N. Bennett 
for alimony pendmte lite. 

It appeared that J. D. Bennett, the husband of the applicant, had instituted 
a suit against his wife for dissolution of marriage on the ground of her adultery 
with one Smith, and that on the 16th March 1885, he had, ex parte, obtained 
in snob suit a decree mst dissolving the marriage on the ground set out above. 
This decree bad not at the time of the application for alimony (on the 30th 
Mareb 1886) been signed, sealed or enrolled. 
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The applicant set out in her petition that the income of J. D. Bennett, who 
was a licensed Master Pilot in the service of the Government of Bengal, amount- 
ed annually to between five and seven thousand rupess, and that she had not 
^ appeared in the suit and had not for that reason previously asked for ali- 
^ mony, and now asked the Court to suspend the signing, sealing and enrolment 
of the decree msit and to grant her such alimony as might be deemed meet. 

J. D. Bennett filed an affidavit stating his avearge yearly income for the 
last three years, and stating that, up to the date on which the decree nm was 
granted, he had allowed his wife Rs. 60 per month for board and lodging, and 
Rs. 40 per month for her personal expenses 

[355] The applicant appeared in person. 

Mr, HtU for J. D. Bennett. 

The petition is evidently one lor alimony pendente lite, and such alimony 
ceases as soon as a decree nisi is given on the ground of wife’s adultery A 
wife charged on husband’s petition with adultery is entitled to have alimony 
pendente litc allotted to her, though she has filed no answer, because in allot- 
ting alimony pendente Lite, a wife is to be considered innocent — Smith v Smith 
(4 S. & T., 228). Alimony pendente kte has been allotted after verdict of adultery 
against a wife, but before the case came on for final decree before a full Court, 
as she till then is to be considered innocent — D'OyLey v. D'Oyley (4 S. & T., 
226). See also Grampton v. Crampton (32 L.J P.M. & A., 142) , Phillips v. Phil 
kps (34 L. J. P. M. & x\., 107) The cases in which alimony pendente kte has 
been held to cease on decree nisi' on ground of wife’s adultery are Latham v. 
Latha/m (30 L. J. P. M & A , 163), Wells v Wells (33 L.J .P.M. & A. 151 , 3 S. 
& T., 642). The case of Nicholson v. Nicholson (32 L.J.P M & A., 127) is to the 
contrary, but Latham y Latham (30 L J. P.M. & A., 163) was not brought to 
the attention of the Court. 

If the petition could be taken as one for permanent alimony (which it 
clearly is not) the case of Bradley v. Bradley (L. R , 3 P. D., 47) shows that 
permanent alimopy cannot be given .nefore the decree absolute, but it is not 
necessary to embody the order for such alimony in the decree absolute, but see 
contra — Charles v. Charles (L.R. 1 P cV D., 260). As to imposing conditions on 
wife, see s. 37' of the Indian Divorce Act, and Keats v. Keats (1 S & T,, 335). 
I am willing to give an allowance to the applicant until such time as she may 
be in a position to apply for permanent alimony on the condition of her lead- 
ing a chaste life. 

•[Sec. 37 — The High Court mH\ , if it think fit, on any decree absolute declaring a marriage 
to be dissolved, or in any decree of judicial separation obtained by 
Ti i. J the wife 

Power to order perma- Distnct Judge may, if he thinks fit, on the con > 

nent alimonoy. hrmation of any decree of hib declaring a marriage to be dissolved, 

or on any decree of judicial separation obtained by the wife, 
order that the husband shall, to the satisfaction of the Court, ^curc to the w'lfc such gross sum 
of money, or such annual sum of monev for anv term not exceeding her own life, as, having 
regard to her fortune (if any), to the abilit\ of the husband, and to the conduct of the parties, 
*it thinks reasonable ; and for that purpose may cause a groper instrument to bcaexecuted by 
all necessary parties. 

In every such case the Court may make an order on the husband for payment to the wife 
of such monthly oi weekl> sums f<ar her maintenance and 
Power to order monthly support as the Court may think reasonable . 
or weekly payments. Provided that if the husband afterwards from an) cause be- 

comes unable to make such payments, it shall be lawful for the 
Court to discharge or modify the order, or temporarily to suspend the same as to the whole 
or any part of the money so ordered to be paid, and again to revive the same order wholly or 
in part, as to the Court seems fit.] 
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£856] Norris. J. — 1 have QD power to make an order for alimony pendente 
hie. The suit between the petitioner and the respondent came to an end when 
the decree msi was made, and I have, therefore, no power to order alimony 
pendmte lite. The respondent will be entitled to apply, when the decree is to 
be made absolute, for permanent alimony. Mr. Htll, on behalf of the petitioner, 
says that the petitioner is willing to make the respondent an allowance 
until an application can be made for permanent alimony. The payment of 
that allowance, Mr. HtU says, will he dependent on respondent leading a chaste 
life. At present I can make no order ; with reference to Mr Hill's statement 
that the petitioner is willing to make an allowance to the respondent, I think 
that Bs 60 a month would be a fair and reasonable sum to be paid to her till 
such time as she can make an application for permanent alimony. 

Application dismissed. 

Attorney for ^ D. Bennett . Dignamand Rohinson. 

NOTES. 

[Compare with this case 36 Cal., 1018 where it was held that the principle of law laid 
down in Dunn v Dunn. 1‘2 P I> , 91 was not applicable to India and that a right to alimon> 
cannot cease until a decree absolute was pas.scd See also 23 Cal , 913.] 

lit Cal 866] 

OBIGINAL CIVIL 

The 26th Mai oh, 1SS6. 

Present 

Mr. Justice Wilson 

In the matter ol Nundololl Mookerjee Applicant 

versus 

Chunder Kant Mookerjee Opposite Party. 

Awaid — ArbitJ'ator recommending solution oj disputed points — Aioard 
objected to as being a recommendation — Objection to aivaid — Act 
XIV of 18H2, s. 525 

A document, although headed as an “ award ” and signed In the arbiLratoi, which mere- 
ly reconunoiids a solution of the questions referred to arbitration, will not be treated bv the 

Court as an award on an application made under s of the Code of Civil Procedure. 

• 

This was an ai>plication on behalf of one Nundololl Mookerjee to make 
absolute a rule msi obtained by him on the 17th June 1884, calling upon one 
Chunder Kant Mookerjee to show cause why an award, dated the 17th June 
1884, should not l>e filed, and judgment passed thereon. 

It appeared that by two several letters, bearing date the 6th May, 1884, 
signed by Nundololl Mookerjee and Chunder Kant [ 887 ] Mookerjee one 
Chundy CKurn Bannerjee hai been appointed arbitrator to decide certain* 
matters regarding the location of certain fish stalls in a market in Aheritolla 
Street which were in dispute between them. On the 17th June 1884 the 
arbitrator drew up a* document which was headed with the word “ Award,” 
and commenced as follows On being appointed arbitrator at the request of 
both parties to dociSe the dispute in connection with the market No. 11, 
AhOTtolla Street, between Baboo Chunder Kant Mookerjee, the owner thereof, 
and Baboo Nundololl Mookerjee, whose dwelling-house is situated directly to the 
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north of a portion of the said bazaar, I paid several visits to the place and 
heard both the parties , " and after stating the two points for determination, 
and making observations thereon, the arbitrator concluded the document with 
these words ; * I should therefore recommend that the fish stalls might con- 
tinue where they have been for some time past; that is, in the east wing of 
the market, and that all the vegetable and fruit stalls might be conveniently 
located in the west wing, as the owner would likely suffer no loss thereby, 
while it would remove a source of inconvenience to Baboo Nundololl Mookerjee.” 

(Sd ) Chundy Churn Bannerjee, 

\lih June 1884. Arhitratoi 

Chunder Kant Mookerjee appealed, on the application, to oppose the fil- 
ing of the award, setting out in an affidavit that he had had no notice of the 
occasions on which the arbitrator had inspected the market, nor had he attended 
any of the meetings of the arbitrator , that the first intimation he received 
of the fact that Chundy Churn Banneriee had acted as arbitrator was on receipt 
of the so-called “ award, ” and that he had written to the arbitrator declining 
to be bound bv his award, which he (Chunder Kant) stated to be bad in law 

The arbitrator put in an affidavit stating that he had sent verbal notice 
to Chunder Kant Mookeriee ol his intended inspection of the market, and of 
all meetings, and that, although Chundei Kant Mookerjee had not attended, 
yet his avi-inokhtar, and the sons ol Chundei Kant Mookerjee had attended 
the meetings and conducted the reference on behalf of Chunder Kant 
Mookerjee. 

[358] Mr Bonnerjee and Mi Miiiei appealed to show cause, and objected 
that the award made was not a good one, and contended that no judgment 
could be passed on such an awaid , and refenod to lohamoxiee Chowdhrance v. 
Promnno Nath ChowdJvn (I. L. R., 9 Cal , 557) 

Mr. Sale (witli him Mr Pugh and Mr O'Kiuealy) in support ol the rule 
cited Dutio Singh v. Dosad Bahadui Sinqh (I L. R., 9 Cal., 575), as dissent- 
ing from Ichamoyec Chowdhranee v Piosunno Nath Choivdhrt (I L R , 9 Cal. 
557), and contended that no cause had been shoAcn against the rule, as defined 
in the case of Dandekai v Dandekais (1 h R, 6 Bom, 663), it being 
insufficient to come in and simply object on affidavit That cause should not 
only be alleged but be proved to the satisfaction of the Court, or it should be 
shown that there was reasonable ground loi objection. That the expression 
“ recommend ” in the award was a sufficient expression of opinion on the part 
of the arbitrator , that the words “ I am of opinion that A is entitled to claim 
134 pounds for non-performance oi his contract” had lieen held a sufficient 
award , Matson v Tiower (Ry k Moo ,17) 

Mr. Justice Wilson considered that the document jmrported rather to 
be a recommendation than an award , and refused to make a decree in accord- 
ance therewith on the ground that the docum^t was no award, decided 
nothing, and was too obscure to be enfoiced 

Uulc discharged 

Attorney for Petitioner Mookerjee and l)eb • 

Attorne> for Chunder Kant: Can uthers. 
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C889] APPELLATE CIVIL. 

The 6th March, 1885. 

Present : 

Mr. Justice Pigot and Mr. Justice O’Kihealy. 

The Secretary of State for India in Council One of the Defendants 

versus 

Marjum Hosein Khan, a minor, through his mother and guardian 
Bemeharunnissa Khatoon Plaintiff. ‘ 

Appeal — Costs — Execution oj decree — Pui chaser in execution of decree - 
Revenue sale — Deposit — Recorded proprietors — Assignee — 

Act XI of 1869, s. SI. 

All appeal will he on .i qucbtioti of cosis where a niattei of principle it> involved. 

Section 31, of Act XI of 1859, must be read strictly. An assignee of the recorded 
proprietors IS not their representative within the meaning of that section, and the Collector 
IS justified in refusing to pav to such assignee claiming on his own behalf, money held in 
deposit on account of the recorded proprietors 

In this case the facts were as follows . A certain revenue paying estate, namely, 
No. 1790 on the register of the Collector of Furreedpore, was held in the 
following proportions Certain persons named Roy owned an H-anna share, 
and certain other persons, hereinaftei called the Mahornedan sharers, owned the 
other 8-anna share in various proportions, one of them named lijatunnissa 
Khatoon being the proprietor of a one-and-a-half anna share A separate 
account had been opened in the CoUectorate in respect of the latter 8-anna 
share. 

On the 17th of June 1865, the Mahornedan sharers mortgaged their 8-anna 
share to the plaintiff to secuie the repayment of a sum of Rs. 3,000, witli 
interest at one pev cent per month. On the 29th of November 1877, the plain- 
tiff obtained a mortgage decree on his mortgage for the sum of Rs. 4,308-3-8, 
including interest and costs. On the 25th of April 1878, in execution of that 
decree, the plaintiff purchased the shares of all the INfahomedan sharers in 
the mehal, with the exception of 1380] the share of Iijatunnissa Khatoon, 
(that is to say, the plaintiff purchased six-and-a-half annas of the entire mehal) 
for about Rs.' 800. A petition to set aside the sale was presented by the 
Mahornedan sharers, but that petition was finally dismissed on the 25th of 
March 1880, In the meantime, and on the 5th of January 1880, the 8-auna 
share of the mehal belonging to the Mahornedan sharers was sold by the 
Collector of Furreedpore foV arrears of revenue under the provisions of Act XI 
of 1859, and purchased by one Mohesh Chunder Sircar for Rs. 5,700, After 
payment of Jbhe arrears of Government revenue out of this sum, the balance, 
namely, R**. 5,654-ll-8i, remained in the CoUectorate to the credit of the 
recorded proprietors of the 8-anna share of the Mahornedan sharers. 

The plaintiff’s decree not having been satisfied by the purchase of the 
6i-lknnas share above-mentioned, he, on the 14th of March 1880, attached the 
saod sum of Rs. 5,654-1 l-8i in execution of his decree. In June 1880, he 

* Appeal ftom Original Decree No 178 of 1883, agaiUBt the decree of Baboo Jagutdurlubh 
HuKOOSjadar, Bai Bahadur, Subordinate Judge of Furreedi>ore, dated the U2iid June 1888. 
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applied for and obtained from the Civil Court an order, which was despatched 
to the Collector for his information, and which ran as follows : “That the 
Collector be pleased to pay to the decree-holder, through his pleader, the sum 
of Bs. l,060-3-8i on account of the share (ij-anna share) of the judgment- 
debtor Ijjatunnissa Khatoon out of the aforesaid sum under attachment, and to 
order the balance to be released from attachment ’’ In August 1880, the 
Collector complied with this order, and paid to the plaintiff the sum of 
Bs. 1,060-3-lf, being the portion to which Ijjatunnissa Khatoon was entitled in 
respect of her li-anna share of the total sum attached. It did not appear 
from the record whether or not these proceedings were ex parte without 
notice to the opposite side. 

On the 18th of May 1881 the plaintiff applied to the Collector of Furreed- 
pore, for payment out to him of the sum still remaining in the Collectorate 
to the credit of the recorded proprietors, namely, of the sum of Bs. 4,594-7-114, 
as purchaser under the sale of the 25th of April 1878. This application was 
supported by a petition signed by all the Mahomedan sharers, with the excep- 
tion of Ijjatunnissa Khatoon On the 18tb of July 1881, a second application 
for payment was made, and supported by a similar petition. The Collector 
refused to pay the money to [361] any but the recorded proprietors, and his 
decision was upheld by the Commissioner on appeal, therefore the plaintiff 
instituted the present suit against the Secretary of State for India in Council, 
and the Mahomedan sharers, praying for a declaration of his right to the sum 
deposited in the Collectorate, for an order that the same should be paid over to 
him, and for an order^ that the Secretary of State for India in Council should 
pay to the plaintiff his costs of suit. The Secretary of State for India in Council, 
in his written statement, upheld the action of the Collector, but stated that he 
\vas willing to hand over the deposit to the plaintiff, should the Court declare 
that the plaintiff was rightfully entitled theieto. The Subordinate Judge 
decreed the plaintiff’s claim, and ordered the Secretary of State for India in 
Council to pay the costs of the suit, on tlie ground that the plaintiff, by his 
purchase, had become the lepresentatiye of the recorded proprietors within the 
meaning of s. 3 1 of Act XI of 1859, and therefore the refusal by the Collector 
to pay the money was not justifiable and that hv such refusal he had 
unauthorizodly withheld the money from the plaintiff 

The Secretary of State appealed to the High Court, on the ground that 
the plaintiff was not the represent.ative of the recorded proprietors ; and on 
the question of costs 

Baboo Unnoda Pershad Banerjee for the Apiiellant 

Baboo Baikant Nath Das for the Respondent 

The Judgment of the Court was delivered by 

PWot, J-— We think the appeal as bo costs must succeed. We think the 
matter is clearly one in which it is competent to have an appeal, even although 
it is on a matter of costs, it being one affecting principle. 

We think that the ground, put forward m the judgment of the Subor- 
dinate Judge, for the order as to costs is one in -^respect of which the lower Court 
is mistaken. It appears to us that the Collectoi did not unautborizedly 
withhold the money from the plaintiff . The plaintiff cl^j^imed an independent 
right to demand the money from the Collector in virtue of the petition of the 
holders of the estate. Under s. 31 of [362] Act XI of 1859 he had not the 
right in that capacity to claim the money it was payable only to the recorded 
proprietor or his representative , or, supposing the proportionate shares to 
have been ascertained, to the persons recordecl as entitled to the ascertained 
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shares, or their representatives. Here, there was no receipt tendered by, or oA 
behalf of, the recorded proprietors ; nor did plaintiff apply for the money on 
their behalf, but on his own. The petition, even had it been signed by all the 
recorded proprietors (which it was not), did not clothe the plaintiff with such an 
authority to receive the money as entitled him to demand it from the Collector. 
Plaintiff did not demand the mone> on behalf of the recorded proprietors, 
with a receipt from them, as required by the section He demanded it as 
their assignee The section does not contemplate such a case , it does not 
cast on the Collector the duty of giving effect to, and as a preliminary of 
verifying of, such assignments It must be read strictly. On these grounds, 
the order as to costs cannot be justified The appeal must succeed, the order 
as to costs must be set aside, and the respondent must ])ay the costs of the 
appeal. 

A pppaf allowed. 

NOTES 

[ AppoalR Are allowod on a question of costs where a question of principle is involved, 
BLR., Sup 490 , 11 Cal , V>9 , 34 Cal , mf . 1'2 Oal , 179 , Jil Ciil '271 . (1908) IK B. 24 . 
16 Bom , 676 

As regards appeal on costs only, ,w 12 C.il , 179 , 28 Cal., 567 . 16 Boni., 676 , 22 Bom , 
164 ] 


[11 Cal S62] 

APPELLATE CIVIL 


The ITth Februatq, IHho. 

Pbesent 

Mr. Justice Mitter, and Mr Justice Trevelyan. 

Murari Singh. , . . Plaintiff 

oersm 

Pryag Singh and others Defendants. 

Execution -Sale in execution of decree — Smi for possession against auction- 
purchaser by setting aside sale — Civil P'^ocedure Code (Act X of 1877) s. 24>4. 

1ti execution of a decree certain property was sold iii pursuance of an order under a. ii44 
of the Civil Procedure Code, and purchased by a person not a party to the suit, who 
subsequently obtained posse.ssibn of the property , That order was subsequently set aside. 
In a suit bv the judgment-debtor to recover possession of the property from the auction- 
purchaser by getting [ 868 ] a^ide the sale, J/eld, that the order directing the sale had the force 
of a decree, and that the plaintiff was not entitled to the relief claimed. 

Jaji Ah V. Jan Alt Chowdhry (10 W. R , 364) followed 

The facts of this case were as follows : — The defendant (respondent), 
Pryag Singh sued the father of the plaintiff (appellant), one Eamdhee Singh, 

* App^l from Appellate Decree No 2067 of 1883, against the decree of J. F. Stevens, 
0(&iiatmg Judge of Sarun, dated the 16th of May 1883, affirming the decree of Babu 
Kali ProeciM Mukerji, First Subordinate Judge of that district, dated the 22nd of April 1882* 
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It on a bond and a sharakutnama. Whilst that suit was pending Bamdhee Singh 
died, and his sons, including the plaintiff in this suit, Murari Singh, were 
substituted as defendants in his place. A decree was then passed against them 
on the 17th January 1876. The case was not defended, and that decree was 
consequently obtained ex parte. It was found on the evidence in the suit that 
the then defendants had succeeded to the estate of their father, the deceased 
obligor, and that therefore they must be held answerable for his debt. It did 
not appear that any steps were taken to set aside that decree, and when it 
came to be executed the property in dispute in this suit was attached. Murari 
Singh thereupon objected that the property was his own, and had been pur- 
chased by himself , that he had been separate from his father in food and 
estate and had inherited nothing from him. This objection was allowed on the 
2nd July 1877 by the Sul^ordinate Judge, but upon an appeal being preferred 
the order passed was reversed bv Mr. Drummond, the District Judge, on the 
ground that, as Murari Singh was himself a defendant in the suit in which the 
decree sought to be executed was passed, he was liable under that decree, and 
the questions raised by him in the execution proceedings were immaterial. A 
special appeal was thereupon preferred to the High Court, and on the 25th 
February 1878 the case was remanded to the District Judge’s Court to deter- 
mine, firstly, whether the property attached was part of the estate of the 
deceased Ramdhee Singh , if not, secondly, whether, if it were the separate 
jproperty of Murari Singh, it had been shown that he had misapplied the pro- 
perty received by him from his father, so as to make himself personally liable 
to compensate the judgment-creditor in full or in part out of his own separate 
estate. On the 21st January 1880 the case was taken up by the District Judge, 
[881] and fresh evidence heard, and the appeal dismissed on the ground that 
the decree-holder had failed to prove his allegations. 

After Mr. Drummond’s order of the 2Stli August 1877, and before that 
order was set aside by the High Court, the property was brought to sale on 
the 4th December 1877, and purchased by Dilraj Singh, the second defendant 
in the suit. The sale was confirmed ’on the 10th January 1878 Dilraj Singh 
subsequently applied for a sale certificate , and, though Murari Singh opposed 
the application, the certificate was granted on the 23rd April 1881 , and 
delivery of possession formally given. 

Dilraj Singh died after the institution of the present suit, and his 
representatives were made party defendants m his place. 

Murari Singh, after being unsuccessful in his opposition to the granting 
of the sale certificate, instituted the present suit on the 7th July 1881, against 
the decree-holder and the auction-purchaser, claiming that the property in 
question should be declared to belong to him, and that the sale should be set 
aside ; for possession of the property, for mesne protfis , and praying that the 
order of the 23rd April should be set aside. 

The first Court held that the plaintiff’s, cause of action was* the sale, 
and that consequently the suit was barred under art. 12 (a), schedule 2, Act XV 
of 1877 ; that the sale, having been duly made and confirmed while Mr. Drum- 
mond’s order was in force, was valid ; that whatever rigtt, title and interest 
the plaintiff possessed passed to the auction-purchaser; and that without 
setting aside the sale he could have no right as against the auction-purchaser 
to recover the property. On the facts the first Court was not satisfied that 
the property in suit was really acquired by the plaintiff, and it held that, even 
assuming that to be the case, inasmuch as the original judgment of the l7th 


6 CAn.— 132 
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January 1876 found as a fact that he had succeeded to his father’s estate, he * 
was bound to account for the properties so received by him, and as he had 
failed to do so the property in suit must be held liable to satisfy the decree. 

Against that decree the plaintiff appealed. 

The lower Appellate Court upheld the decree of the Court below, holding 
that the suit was barred by limitation, and that [369] the plaintiff had failed 
to prove that the property in suit was his self^acquired property. 

The appeal was consequently dismissed with costs, and the plaintiff now 
specially appealed to the High Court. 

Baboo Kah Ktssen Sen for the Appellant. 

Baboo Mohesh Chimder Chowdhry and Munahi Mahomed Yusoof for the 
Bespondents. ♦ 

The Judgment of the Court (Mitter and Trevelyan, JJ.) was as 
follows . — 

We are of opinion that the appeal in this case must fail. Without 
expressing any opinion upon the question whether the plaintiff’s suit is barred 
by limitation, we think that upon the facts admitted in this case the plaintiff 
is not entitled to have a decree setting aside the sale We think that the 
ruling in Jan Ah v Jan Ah Chowdhry (10 W B., 154) will govern this case. 

There was an order by Mr. Drummond which, under s. 244 of the Code 
of Civil Procedure, had the force of a decree directing the sale of the property 
in dispute, and in execution the property in dispute was sold and purchased 
by a person who was not a party to the suit That decree was subsequently 
set aside. 

According to the authority referred to above, this will not entitle the 
plaintiff to bring a suit to set aside the sale That being so, we think that the 
judgment of the lowei Courts dismissing plaintiff’s suit is correct. 

We dismiss this appeal with costs 

Appeal dismissed. 


NOTES. 

[ The distmetion has been maintained between the bond fide purchaser in execution sales 
and the purchaser who is or may bo afiected with notice. The former’s purchase is not 
generally set aside (1 B.L.R.A C., 66 , 4 Cal , 142 , 11 Cal , 362 , 10 All , 83 ; 20 All., 237 ; 22 
All., 168 , 23 Cal , 867 , 21 Bom , 463 , 26 Cal., 734) , but the latter buys subject to the 
vioissitudes of" the litigation • — 10 All , 166 , 31 Cal , 499 , 15 C W N , 78.] 
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[11 Cal. 8SS ] 

CRIMINAL MOTION. 


The 24th February, 1886. 

Present ; 

Me. Justice Tottenham and Mr. Justice Ghose. 


Ambler and another Petitioners 

versus 

Pushong and another Opposite Parties. ' 


Possession, inquiry as to — Time at which Magistrate is to determine who was 
in possession — Actual possession — Criminal Procedure Code 
(Act X of 1882), s. 145. 

Under s 145 of the CnminAl Procedure Code the Magistrate has to find [366] which of 
the parties is m possession of the subject-matter of the dispute at the time when he is inquir- 
ing into the matter, which in the contemplation of the law is identical with the time of the 
institution of the proceedings, and not at any time previous thereto, and ho has no concern 
as to how the party then in actual possession obtained possession, but has only to pa.ss an 
order retaining him m his possession. 

This case arose out of a dispute between the respective parties as to the 
’right to hold possession, for a particular purpose, of a certain hill called 
Bhoika Hill, the property of the Maharaja of Gidour 

The petitioners, Ambler and Stephens, claimed under an unregistered 
lease for a period of five years from November 1882 to November 1887, and 
the opposite party, Pushong and Sen, claimed under a lease dated the 20th 
September 1884, and registered on the 13th October 1884. Both the leases 
were of the same nature and were granted to the respective parties by the 
Maharaja for the purpose of giving the holders the right to quarry and remove 
the stone in and from the hill in question. The facts as proved, and the 
allegations on either side, so far as are material, were as follow : — 

There was no dispute that Ambler bad originally entered into possession 
under his lease and worked the quarries, but it was alleged on behalf of the 
opposite party that he only worked them tor a period of about two months 
and then abandoned them • in 1884 Ambler entered into partnership with 
Stephens and others, and it was alleged that the paitnership thus constituted 
determined to abandon the quarries, but the Magistrate found that Ambler 
had certainly not determined on that course. The question depended appa- 
rently upon whether the Railway Company would or would not rUn a siding 
up to the hill to facilitate the removal of the stone when quarried so as to 
enable the quarries to be worked at a profit. 

• 

The time for the registration of Ambler’s lease having expired, the Maharaja 
re-dated the lease. The Magistrate found as a fact that Ambler continued to 
deliver stone that had been quarried up to August 1884» and Ambler contended 

* Criminal Revision No. 12 of 1886, against the order of C. R. Manndin, Esq., Joint 
Magistrate of Monghyr, dated the 11th December 1884. 
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that he had never given up possession of the hilL Pushong and Sen contended 
that they found the hill unoccupied and commenced working there under the 
[867] lease on the 22nd September, and continued in undisturbed possession 
till the 16th October, when they were turned out by Ambler with the aid of 
the Police. It appeared that on the 15th October, Ambler complained to the 
Police that Pushong and Sen had, on the 14th, forcibly turned out his coolies 
and taken their tools, and on the 1 6th the Police proceeded to the spot, and 
finding none of Pushong's men there, save two who at once decamped. Ambler 
was put in possession. Pushong and Sen in their turn comxjlained that they had 
been forcibly dispossessed by Ambler and the Police on the 16th October. The 
present proceedings were instituted on the 18th October, and at that time it 
was not disputed that Ambler was in possession. 

The Magistrate came to the following conclusions, vtz.j that Ambler was 
dispossessed on the 22nd September, and that he did not complain till the 
14th October , that Pushong and Sen obtained possession on the 22nd 
September and heldjt till the 14th October ; and that on that day the dispute 
arose while they were in peaceful possession. Ho, therefore, treating the 
question as one to the right to possession of the hill declared that Pushong 
and Sen were entitled to retain possession until legally evicted. 

It appeared that on the 17th October Pushong and Sen made the 
complaint upon which the proceedings were initiated by the Magistrate on the 
18th, and that Ambler lodged a cross complaint The Magistrate issued his 
proceedings under s. 145 of the Criminal Procedure Code “ with regard to the 
right to excavate ballast at a certain hill situated in the district,” treating the 
dispute as regards that right and not a right to possession of the hill, and he 
did not specify the hill in question in his initiatory proceedings. In his judg- 
ment, however, he treated the dispute all along as to the right to possession of 
the hill, and upon the above facts dismissed the summons against Pushong and 
Sen, and ordered Ambler to give security to keep the peace for one year with 
two sureties to the extent of Ks. 1,500 each. 

Against this order Amblet now applied to the High Court under the 
revisional sections, and in his petition set out the facts, and further stated that 
on the 24th October Pushong [368] and Sen had instituted a civil suit against 
him with reference to the subject-matter of the dispute. 

The order of the Magistrate, on the subject of the present application, was 
dated the llfh December 1881. 

Mr. M. GhosCy Mr. M. P. Gasper and Mr. li E. Twtdah for the Petitioner. 

Mr. Piiqh and Baboo Bolye Ghand Dutt for the Opposite Party. 

• 

Mr. Ghose for the petitioner. — A right of this nature is not such a right as 
is within t]ie scope of s. 145, and therefore the Magistrate had no jurisdiction 
to entertain the matter at all. • 

If B. 145 does ajjply the Magistrate had* no business to act as he has done ; 
but all he could do was to find who was in possession at the time when he 
instituted his proceeding, and if he was bound to go back at all, he was bound 
to go back to the time before any dispute at all arose, viz., before the 22nd 
September, when we were m peaceful possession. See Pirthiram Chowdhry 
Mai Bahadoon' (20 W. B., Cr., 51), and in the matter of the petition of Mohesh 
Ghunder Khan (1. L. B., 4 Cal. 417). 
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Further once the other side having instituted civil proceedings there was 
an end to the jurisdiction of the Magistrate under this section ; the opposite 
party in their plaint in the civil suit admit that we are in possession, and say 
that we dispossessed them on the 16th October, and they seek to recover 
possession and yet the Magistrate has made an order that they be ** retained 
in possession." 

In addition there is no evidence to support that portion of the order requiring 
us to give security to keep the peace, and that part is clearly bad. 

Mr. M, P. Gasper on the same side. — Section 145 has no application to 
a case where a right of the kind is in dispute — Bejoy Nath Chatterjee v. The 
Bengal Goal Company^ Limited (23 W. R. Or., 45) as the right is not to possession 
of the land, but only to quarry stone, i c., to go there, quarry the stone and 
take it away. 

Mr. Pugh {contra), — There is no doubt that we were in actual 
physical possession up to the 16th October, the day on [360] which the 
dispute arose, and the “ possession " mentioned in • the section means 
the possession at the time when the dispute arises. Pirthiram Chowdhry, 
Bai Bahadoor (20 W R., 51) ; Rakhal Dass Singh v. Eajah Shco Pershad 
Singh (24 W. R. Or., 73) , Bunwan Lall Misser v. Bajah Badha Pershad 
Singh (1 C. L. R., 136) , in the matter of tho poiition oi Mohesh Chunder Khan 
(I. L. R., 4 Cal., 417). Besides, this is a totally different case to that quoted 
by Mr. Gasper, viz., Bejoy Nath Chattei^ee v. The Bengal Coal Company (23 
W. R. Cr. 45), in which case there was no possession, at any rate, of more than 
a very small quantity and only a right to dig as to the greater part, and the 
Magistrate had clearly jurisdiction to take it up The right to quarry stone 
may be the right in respect of which possession was taken, but however taken, 
there was the fact of possession, and the Magistrate treats the case with 
the assent of both parties, as one in which the possession of the hill or quarry 
is at issue. 

If your Lordships adopt the suggestion of Mr. Ghose, that the possession 
referred to is the possession at the date of the Magistrate’s initiatory proceed- 
ing, you will be adopting a forced construction that will put a premium on 
lawlessness, and oblige a Magistrate to retain anyone in possession who may 
clearly be a wrong-doer and have forcibly dispossessed another. 

Mr. Ghose in reply. — The cases cited on the other side are no authority 
under the wording of the section in the present Code Act XXV of 1861, 
s. 318, contained no provision enabling a party wrongfully dispossessed to be 
restored to possession. The Madras High Court held (6 Mad. H. C. App., XIII) 
that a trespasser’s possession could not be considered, but the Calcutta and 
Bombay High Courts took a different view. It was contended that a posses- 
sion obtained by force or fraud could not be considered, but it was held that it 
was immaterial how the possession was obtained. That view was also adopted 
by the Agra High Court. See Government v Gholam Mahommed (1 Agra 
H. C. Cr., 33), {cf. Prinsep, 5th edition to Cocte of 1872, p. 471). 'These cases 
were before the Legislature, and a substantive [370] provision was enacted by 
Act X of 1872 to give a Magistrate power to give relief where they occurred 
(see Act of 1872, s. 534). That section is now substantially reproduced by 
s. 522 of the present Code. 

The decision of Mr. Justice Ainslie in Mohesh Chunder Khan's case went 
too far, and the provision of the present Code overrules it. It evidently over- 
looked the fact that special provisions had been made by s. 534 of Act X of 
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1872 to meet a class of cases in which the Courts were previously powerless to 
give any redress. In Pirthiram Ghowdhry, Bat Bahadoor (20 W. R., 51) the 
Chief Justice was of opinion that under the old Code even the Magistrate should 
find who was in possession at the time of the institution of the proceedings, 
and the Legislature seems now to have adopted that decision, and also one of 
a Pull Bench of the Madras High Court (unreported, but referred to in Wetr, 
2nd ed., p. 437) for they have inserted the word “ then ” in the present section. 
The Madras decision was in 1880, and upon the footing of that case, and the 
true reading of the present provision of the Code, I contend that the Magistrate 
must retain the party in possession who is actually in possession at the time 
of the institution of the proceedings. 

The case of Bunwari Lall Mtsser v. Bajah Badha Pershad Singh (1 C. L. 
R , 136) contains remarks of Mr. Justice AiNSLiE which have no further 
application than that particular case, but if you do adopt that view then you 
must adopt it as a whole and go back to the time when another was in undis- 
puted possession. 

The Order of the High Court (Tottenham and Ghosb, JJ.) was as 
follows : — 

Tottenham, J. — This was a case under s. 145 of the Code of Criminal 
Procedure, the Magistrate deciding it in favour of the second party, and the 
first party have moved this Court to set aside the order on various grounds. 

In the first place, it was urged that the case did not properly fall under 
s 145 at all, the matter m dispute not concerning any tangible immoveable 
property , and m the next place, it was contended that if this section did apply 
then the first party were entitled upon one of the findings of the Magistrate. 
[371] himself to an order in their favour, the Magistrate having found that the 
first party were actually in possession at the time when these proceedings were 
instituted. The Magistrate appears to have decided in favour of the second 
party, because he considered that they were in possession up to wnthin a few 
days before this case was instituted, and that the possession of the first party 
had been wrongfully obtained by force. 

It seems to me that the first objection taken by the petitioners cannot be 
maintained No doubt the Magistrate m his initial proceeding speaks of the 
dispute as concerning a right to quarry stone in a certain hill, but what he meant 
was that a dispute existed concerning the possession of the hill itself. Both 
parties so understood the matter, and both parties adduced evidence upon that 
understanding* and the Magistrate’s decision is as to possession of the hill itself, 
which certainly is tangible immoveable property. Were we to set aside the 
order upon the ground that the Magistrate's proceeding was not sufficient to 
give him jurisdiction, the only result would be that proceedings would be taken 
afresh, and then the Magistr^ite would correctly describe the subject of dispute by 
the name of the hill of which each party claims possession. 

As regards the other objection, that depends upon the construction to be 
put upon a. 145, as to the period *at which the Magistrate is to determine in 
whose possession the subject of dispute is or was. After setting out vrhat 
proceedings the Magistfrate is to take, the section says . “ The Magistrate shall, 

“ if possible, decide whethei any and which of the parties is then in such posse ?- 
sion of the said subjefct.” And it further provides that, “ if the Magistrate 
decides that one of the parties is then in such possession of the said subject, 
he shall issue an ordez declaring such party to be entitled to retain possession 
** thereof until evicted therefrom in due course of law.” The question is what 
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is meant by the word “ then.” It has been argued, on the other side that, ** is 
then in such possession ” really means was in possession at the time the dis- 
pute began, or, “was in possession at the time when the Magistrate’ s attention 
was called to the dispute.” For the petitioners it has been contended that “ is 
then ” has its literal meaning, and means the time during which [872] the 
enquiry is being made, or at any rate, it cannot be construed as having reference 
to a period previous to the time when the case was instituted by the Magis 
trate ; and this view, I think, is the correct one. The section expressly prohibits 
the Magistrate from taking into consideration the merits of the claim of any 
party to possess the subject of dispute. He has simply to determine which 
party is de facto in possession at the time when he is enquiring into the 
matter. And I think that the law contemplates that the time of the institu- 
tion of proceedings and the time of deciding the case are practically identical. 
It does not contemplate any change of possession pending the proceedings. 
The proceedings are intended to be piompt and to be concluded without any 
delay. 

In the present case the Magistrate distinctly finds tliat at the time when 
ho instituted his proceedings, that is, on the 18th October last, tlie first party 
were in possession, having two or three days before ousted the second party 
who had been in possession for some three or four weeks That being so, the 
Magistrate’s simple duty was to maintain the first party in possession, although 
he might be of opinion that they were in wrongful possession He had no 
power in law in these proceedings to oust the party whom he considered in 
wrongful possession, and maintain in possession the party whom he considered 
rightfully entitled to possession That being so, the rule must be made abso- 
lute. The order of the Magistrate is set aside and in lieu thereof he is directed 
to maintain the first party in possession until ousted by due course of law 

Another objection was taken by the petition The Magistrate required 
the first party to enter into recognizances to keep the peace under s 107 We 
find that there is no evidence to warrant him to make that order. That order 
therefore is also set aside. 

Ghose, J.--I concur in the judgment just delivered by my learned col- 
league. There seems to me to be a certain amount of conflict of authorities 
upon the question whether the Magistrate is bound to enquire as 
to which party was in possession at the time when the dispute arose, 
or whether be should confine his enquiry co the time when the pro- 
ceedings were instituted before him. These rulings were either under 
[373] s. 318, Act XXV of 1861, or under s. 530 of Act X of 1872 The latest 
case upon the point is a Full Bench decision by the Madias High Court, which 
is to be found in Mr. Weir's edition of the Madras High Court Reports, page 
437. This decision was passed in 1880, ovenuling an earlier decision of the 
same Court which had taken a contrary view. It held that the Magistrate 
was to ascertain who at the time of enquiry wae in possession, and it was 
probably this decision, as was contended by Mr. Ghose, that the Legislature 
had in view when, in s. 145 of the law of 1882, they introduced a change of 
wording. The words I refer to are to be fownd in the second paragraph of 
a. 146, namely, “ which of the parties is then in such possession.” I believe the 
Legislature by introducing the Word “then” intended, to remove the doubt 
which had existed before in this matter, and it seems to me that what the 
Magistrate is required to do under s 145 is to enquire which party is in 
possession at the time of the institution of the proceedings, and not at the time 
when the dispute arose. 

Order set aside. 
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Subsequently to this order of the High Court, directing the Magistrate to 
maintain Ambler in possession, an application was made by Ambler to the 
Magistrate, for the purpose of obtaining possession, and for the withdrawal of 
the order of the 11th December 1884, under which Pushong and Sen had been 
retained in possession. 

The Magistrate then passed an order to the effect that Ambler should be 
put in possession. Thereupon Pushong and Sen presented a petition to the 
Magistrate, in which they urged that Ambler had relinquished possession of his 
own accord, and that they having obtained possession, the order of the High 
Court could not be carried out if it was intended by that order that Ambler 
should be restored to possession , they also urged that the Court had no power, 
under the circumstances, to restore a party to possession. The Magistrate, 
after hearing both sides, directed that his previous order should be stayed, 
pending a referenee to the High Court to ascertain whether the High Court 
intended that Ambler should be restored to possession, and, if not, what [374] 
effect should be given to the order Before this reference reached the High 
Court, Ambler moved the High Court in the matter, and obtained a rule calling 
upon Pushong and Sen to show cause why the order of the High Court, dated 
the 24th February 1885, should not be carried out by the Magistrate, and why 
the order of the Magistrate, dated 11th December 1884, should not be with- 
drawn. Before the hearing of this rule the reference made by the Magistrate 
reached the High Court, and the two matters were heard together at the 
hearing of the rule on ttie 1st May 1885. 

Mr. Ghose for Ambler contended that possession given under an illegal 
order, subsequently set aside, must be ignored , that the true effect of the 
High Court’s order was that the Magistrate should regard Ambler as m posses- 
sion from the date of his order of the 11th December 1884 ; that there would 
be no object in the High Court possessing powers of revision in such cases if 
orders made by it were to have no effect. [Ghose, J. — But it is said that 
you relinquished possession of your own accord. 1 Mr. Ghose contended that 
there was nothing to support that allegation , and that the Magistrate had 
stated that the other side were now in possession under his own order ; that 
until that order had been withdrawn Ambler was bound to obey it. That in a 
similar case to this, viz., in the matter of Chuiraput Singh (5 C. L. R., 200) 
the High Court had directed what was practically restoration to possession ; 
it directed the Magistrate, whose order was reversed, to see that the other side 
was kept in possession , and that, although it was doubtful whether under the 
Code of 1861, • the High Court possessed this power, yet since the passing of 
the Code of 1872 there was no longer room for doubt. 

Mr. Mulhck for Pushong and Sen contended that the Court had no power 
to restore a person to possession, except under the provisions of s. 522 of 
the Code. • 

Mr. Ghose was not called upon to reply. 

The Ortler of the Court (Tottenham and Ghose, JJ.), was as follows ; — 

On the 24th of February last, this Court on revision set aside an order 
of the Joint Magistrate of Monghyr, under s, 145 of the Criminal Procedure 
Code, in a case of disputed possession, [373] between Charles Ambler on the one 
side, and Pushong and Sen on the other. The present proceedings have arisen 
out of that order of the 24th of February, which comes before us in a two-fold 
manner : Ambler, in whose favour the order of this Court was passed, applied 
to tts that the Magistrate of Monghyr may be informed that it was bis duty. 
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in carrying out the orders of this Court, to put the petitioner in possession ; 
and the Magistrate directed to withdraw the order by which Pushong and Sen 
were put into possession Upon this petition a rule was issued on the other 
side to show cause. In the meantime the Magistrate had by a letter referred to 
this Court to know whether the High Court intended to restore Ambler to 
possession, or, if not, what effect was to be given to the High Court’s order. 

It appears to us that neither the reference nor the application upon which 
the present rule was granted should have been necessary. It is difficult 
to conceive how any Magistrate could doubt what the meaning of this Court’s 
order was, or what his duties were in respect of that order. The Magistrate, 
in December last, while deciding the case, found Ambler to be in possession 
of the subject of dispute, and yet because he found also that the other side, 
Pushong and Sen, were in actual possession on the 14th October, that is, a few 
days before the institution of the case, he declared them entitled to retain 
possession until legally evicted. 

The order of this Court was, that the order of the Magistrate was to be 
set aside, and in lieu thereof the first party, Ambler, should be maintained in 
possession till ousted by the due course of law. It seems perfectly clear that 
the meaning of this order is that the possession of Ambler be declared, and 
that at the time- when the Magistrate made the order in favour of Pushong and 
Sen, his order should have been in favour of Ambler. We now direct that the 
Magistrate formally withdraw the order passed on thfe 11th of December last 
in the matter in question, and that m lieu thereof take the order of this Court 
of the 24th February as being the order which should have been passed, and 
accordingly declare Ambler to he in possession, and entitled to retain possession 
•until ousted by due course of law. This order will govern the reference. 

Rule absolute. 


NOTES. 

[ A Magii^tratQ is not coneenied with hmv a party in possession came b\ the possession ; — 
0 Bom H C R. Cr , 30 , 11 Cal , 3G6 , 12 Cal , 521 , 21 Cal , 404 (410, 411). 

As to what IS actual possession, see 3 Cal., 320 ; 16 Cal., 513 , 18 W. R. Cr., 11 

The Cr. P. C., 1898, sec. 145, sub-soctious (1) and (4) make the date of the order the date 
for determining possession, superseding 11 Cal , 365 , 12 Cal , 539 , 12 Cal., 521 ; 22 Cal., 
297 ; 21 Cal., 404 ; 16 Cal., 281 , 18 Mad , 41 , 16 Bom , 162 ; 13 All , ^62. 

The effect of the Magistrate’s order is to maintain in possession the party in whose favour 
it is made until it is superseded in the regul.ir wsin — 29 1 A , (24) 34 18 M. Ti J , 83 ; 25 
Cal , 630 (in argument) ] 
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SARODA CHURN CHUCKKRBUTTY Ac. V. 

[876] APPELLATE CIVIL. 


The 10th March, 1886. 

Present • 

Mr. Justice Pigot and Mr. Justice Beverley. 

Saroda Churn Chuckerbutfcy and others Defendants 

versus 

Mahomed Isuf Meah Plaintiff. 


Executtm of decree which is barred by limitation. Sale under — Sale 
certificate, Effect of — Act XIV of 18K2, ss. 244, 810 — “ Subsisting decree,” 

Meaning of — Costs. 

The words ‘ ‘ siibnistnig decree ” in the proviso to s 316 of the Code of Civil Procedure 
refer to a decree which is unreversed and m full force, and not to a decree the execution of 
which is not barred by limitation 

Where a decree under which a sale takes place remains unreversed, and the sale under it 
has been confirmed, a sale certihc<ite will operate as a valid transfer of the property sold, not- 
withstanding that the sale has actually taken place at a time when execution of the decree is 
barred by limitation « 

This was a suit brought to set aside a sale held in execution of an ex parte 
decree for arrears of rent due in respect of an under-tenure, obtained by the 
defendants against the plaintiff. This decree was not appealed from , at the 
execution sale the defendants themselves became the purchasers of the under- 
tenure at tlie price of one rupee, and the sale was duly confirmed and a certi- 
ficate granted to the purchasers The plaintiff in the present suit alleged that 
no notice of the sale had been given as directed by s 59 of Bengal Act VIII 
of 1869, and that he had no knowledge of any of the execution proceedings, 
and further stated that execution of the defendants’ decree had been taken out 
at a time when execution of the decree was barred by limitation. 

The defendants denied these statements, and contended that no suit would 
lie to set aside the sale. 

The Munsiff found that the sale had not been published in accordance with 
s. 59 of Bengal Act VIII of 1869, and that the sale notification had been 
fraudulently concealed from the plaintiff, adding “ that it further appeared that 
“ after the decree had [877] been barred by limitation, the mehal in default was 
“ sought to be sold by auction, and was sold accordingly. Consequently, 
“ according to s. 316 of the Code of Civil Procedure when the decree was not 
** in force at the time of the sale, the said sale could not transfer the right of 
“ the plaintiff to the defendants,” and he therefore gave the plaintiff a decree. 

The defendants appealed to the Subordinate Judge, who held that under 
8. 244 of the Code no separate suit would lie to set aside the sale ; but dismissed 
the appeal on the ground that the decree was not “ subsisting ” at the time of 
the sale, and that, therefore, the sale certificate under s. 316 of the Code did 
not operate to pass the title in the property to the purchaser. 

The defendants appealed to the High Court. 

* Appeal from Appellate Decree No. 1474 of 1883, against the decree of Baboo Juggut- 
durlalp^ Moasoomdar, Subordinate Judge of Farndpore, dated the 19th of March 1883, revers- 
ing the decree of Meulvi Mohabat Mi, Munsif of Goalundo, dated the 12th of ^ptember 1681. 
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Baboo Iswar Chandra Chakraharti for the Appellants contended that the 
words ** subsisting decree ” in the proviso to s. 316 of the Code of Civil Proce- 
dure meant merely a decree which had been unreversed — Mahonied Hossetn v. 
Kokil Singh (I. L. R., 7 Cal., 91) , and that the Judge having found the suit 
could not lie erred in granting the plaintiif a decree. 

Baboo Kaliktssen Sen for the Respondent. 

Judgment of the Court (Pigot and Beverley, JJ ) was as follows — 

This appeal arises out of a suit to set aside the sale of a certain jote in exe- 
cution of a decree, on the ground that the sale had been brought about fraudu- 
lently without proper notification, and at a time when the execution of the 
decree was barred by limitation. On the part of the defendants it was 
contended, amongst other things, that no separate suit would he to set aside 
the sale. The Court of First Instance found that the sale notification had been 
fraudulently suppressed, and held that a separate suit would he to set it aside , 
and the Munsiff further held that inasmuch as execution *of the decree was 
barred at the time of the sale, the sale certificate, under the proviso to s 316 
of the Code of Civil Procedure, could not operate to create a valid transfer of 
the property sold. He, therefore, gave the plaintifi a decree. 

[378] The Subordinate Judge, on the othei hand, relying on the case of 
Choivdhry Waked Ah v. Mimaynut Jumacc (Suth. P. C., 680) and on the case 
of Vtraraghava Ayyangar v. Vcnkatacharyar (I. L. R., 5 Mad., 217), held that 
no separate suit would he , but he dismissed the appeal on the ground that the 
decree was not subsisting at the time of the sale, and that, therefoie, the sale 
certificate under s. 316 did not operate to pass the title to the purchaser. 

It is contended here that this decision is wrong in law , that the words 
“ subsisting decree ” in s. 316 mean a decree unreversed and in full force, and 
not a decree, the execution of which is not barred bv limitation , and further 
that, when the Subordinate Judge found that a separate suit would not lie, he 
was wrong to grant the plaintiff a decree. 

We think that these contentions must prevail 

The cases of Mahomed Hossein v KokiL Singh (I. L R., 7 Cal., 91) and 
MunguL Pershad Dichit v. Grija Kant Lahiry (1 L R., 8 Cal., 51) are authority 
for holding that the sale certificate operated as a valid transfer, notwith- 
standing that the sale actually took place at a time when execution was barred 
by limitation. The decree under which the sale took place was a good decree, 
and is in force up to the present time , and the sale which took place under it 
has been confirmed, and must be held to be a valid ^ale. 

Then the question arises whethei this separate suit would lie to set aside 
the sale on the ground of fraud ; and on this point wo agree with tlie decision 
in Viraraghava Ayyangar v. Vcnkatacharyar (1 L. R., 5 Mad., 217) , we 
think the question raised is certainly one relating to ^the execution of the 
decree, and that it is between the parties to the suit in which the decree was 
passed. 

We think, therefore, that the decree of the lower Appellate Court must be 
reversed, and the plaintiff’s suit be dismissed. But having regard to the 
circumstances of the case and the conduct of the defendants, we shall follow the 
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coujree taken in the Madras ease oited, and in a somewhat similar case of 
Paranjpe v. Kcmade (I. L. R., 6 Bom., 148) ; and shall direct that each party 
do bear his own costs throughout. 

Appeal alhwed. 


MOTBS. 

[The proviso to sec. 316 of the C. P. C., 1882, has been omitted iu the G. P. G., 1908, and 
therefore it is now no longer necessary that the decree should be subsisting at the time of the 
confirmation of sale. 

Strangers to a suit are justified in believing that the Court has done that which, by the 
direction of the G. P. C , 1908, it ought to do. 25 Bom., 337 at 347. Sc a sale cannot be set 
aside on the ground of any irregulanty . — 17 Mad., 58 ; 19 Mad., 219 ; 21 Bom., 463 ; nor on 
the ground that the property was not attachable or saleable —28 Bom., 125 , nor that the 
execution was barred by limitation .— 11 Cal., 376^ But it is otherwise if the Court has no 
jurisdiction to sell — 32 Cal., 296 P.G. 

The above principles do not apply whore the purchaser, being a decree-holder, buys with 
notice .—-32 Cal. , 396 PX. 

In Mom Lai v Vvia Charan, (1913) 201 C., 337; it was held by the Calcutta High Court 
that when a sale had taken place on the basis of a satisfied judgment, the satisfaction of 
which has been certified to the Court, the sale is void and inefiectual to pass any title even to 
a bona fide purchaser for value without notice 

On the question whether a suit will he independently of sec. 47, C. P. C. (1908), see 19 
GaU, 688 ; 25 Mad , 629 ; 26 Mad , 740 ; 27 Cal., 34 , 30 All., 72 , 17 Cal , 769 , 16 Cal., 794 
{arg .) ; see also 15 Cal#, 179.] 


[379] PRIVY COUNCIL 

The 11th December, 1881, 

. Present . 

Lord Fitzgerald, Sir B. Peacock, Sir R. P. Collier, 

Sir R. Couch, and Sir A Hobhouse. 

Gangapershad Sahu Plaintit! 

versus 

Maharani fibi Defendant. 

[On appeal frgm the High Court at Fort William in Bengal.] 

Act XL q/ 1858, A. *18 — Power of guardian of minor to mortgage minor's 
property — Bate of interest. 

A guardian to whom a certificate had been granted under Act XL of 1858 (relating to 
Ayinors) having obtained, under s 18, an order of a Court authorising the raising of money 
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by mortgage of the minor’s immoveables, mortgaged accordingly. In the order so obtained, 
the rate of interest at which the money was to be raised was not vspecified. On a question 
whether, there being no proof of the necessity or expediency of agreeing to pay mtorost at a 
rate so high as eighteen per cent., the agreement to pay, at this rate was rightly set aside by 
the High Court, which deoreed interest at twelve per cent , Jield, that the proper construction 
of the order, and the one most favourable to the lender regarding the rate of interest was, 
that the guardian was authorized to borrow only at a reasonable rate of interest ; and 
that consequently the decree of the High Court was right 

Appeal from a decree (20th January 1882) of the High Court, reversing a 
decree (2l8t April 1880) of the Subordinate Judge of Tirhoot 

The question raised by this appeal related to the effect of s 18 of Act XL 
of 1858 (an Act for making better pi'ovision for the care ot the persons and 
property of minors in the Presidency of Fort William in J^engal). Section 18 
enacts that every person to whom a certificate shall have been granted under 
the provisions of this Act may exercise the same powers in the management of 
the estate as might have been exercised by the proprietor *if not a minor, and 
may collect and pay all just claims, debts, and liabilities due to or by the estate 
of the minor ; but no such person shall have power to sell or mortgage any 
immoveable property, or to grant a lease thereof for any period exceeding five 
years, without an order of the Civil Court previously obtained. 

During the respondent’s minority, Parhutti Koer, the mother of the 
minor’s deceased husband, having obtained a certificate [380] authorizing her 
to represent the minor under s 7 of the above Act, acted as her guardian, and 
as such obtained, under s 18 of the above Act, an order of the Judge of 
Tirhoot, authorising her to raise Rs. 8,000 by mortgage of the minor’s property. 
Parhutti accordingly mortgaged, on the 25th March 1869, mouzah Sahu, part 
of the minor’s estate, for Bs 8,000 Part only of this sum having been repaid, 
and the minor having now attained full age, the present suit was brought 
against her by the mortgagee to recover the balance Rs. 6,703, principal, 
together with Rs. 4,570, interest, at the rate of one rui^ee eight annas per cent 
per mensem. 

The plaintiff’s claim having been decreed in the Court of First Instance, 
with interest from the date of the institution of the suit down to realization of 
the decree, the High Court (Mitter and Maclean, JJ.J on appeal reversed so 
much of this decision as related to the question as to the respondent’s liability 
to pay the stipulated rate of interest. Mitter, J , said “ The next question is, 
whether she is bound to pay interest at the rate ol 18 per cent as stipulated 
in the bond and then added . “ Having regard to the facts proved in tltis case, 
it seems to us that the appellant ought not to be hold liable to x)ay interest at 
the rate of 18 per cent per annum, and that the stipulation to pay interest at 
a higher rate should not be enforced. The debts >which have been paid bore 

“'[Sec-. 7 . — If it shall appear that aii> person olainiinga right to have charge of the pro- 
pert\ of a mmoi is entitled to .such right by virtij^ of a will or 
Certificate of adiiiinis- deed, and is willing to Andortakc the trust, the Court shall 
tration to whom to be grant a certificate of administration to such person If there is 
granted. no person so entitled, oi if such person is unwilling to under- 

take the trust, and there is any near Alative of the minor who 
IS willing and fit to be entrusted with the charge of his property, the Court may grant a 
certificate to such relative. • 

The Court may also, if it think fit (unless a guardian has been appointed by the father), 
appoint such person as aforesaid, or such relative or any other 
Court may appoint such relative or friend of the minor, to be guardian of the person 
person guardian, the minor.] 
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interest at the rate of 12 per cent, per annum. Consequently it cannot be said 
that the agreement to pay interest at a higher rate was in any way beneficial to 
the appellant’s interests. There is nothing in the evidence which would war- 
rant the finding that the transaction was one which a prudent owner 
would enter into to benefit the estate. Nor is it shown that there was any such 
pressure on the estate which would justify a manager in raising money at 18 
per cent, interest on the hypothecation of immoveable property. It was 
recited in the petition of the guardian praying for permission to raise a loan of 
Rs. 8,000 on the mortgage of raouzah Sahu, that some property of the minor 
had been attached and advertised to be sold in execution of a decree , but of this 
fact no evidence has been given in this case. Before the plaintiff can recover 
interest at the rate of [381] 18 per cent., he is bound to prove some circum- 
stance which rendered it necessary to raise a loan immediately at such a high 
rate of interest. It has been urged before us that, as the loan was sanctioned 
by the District Judge under s. 18 of Act XL oi 1858, the transaction must be 
considered to bo binding upon the appellant Giving to this argument its 
utmost stretch, it can only render the mortgage valid , hut there is no sanction 
by the Judge for the agreement to pay interest at the rate of 18 per cent, per 
annum On the whole, we are of opinion that the plaintiff should recover 
interest at the rate of 12 per cent, per annum.” 

The account having been made uj) in pursuance of this direction, it was 
found that the appellant’s claim had been satisfied before the date of suit, and, 
therefore, by a decree of the High Court, the appellant’s suit was dismissed 
with costs. 

On this appeal — 

Mr. J. F, Leith, Q. C., and Mr. C W, Arathoon appeared lor the Appellant.' 

Mr. H. Goioell for the Respondent 

For the appellant it was argued that the High Court ought to have decreed 
that the interest was payable at the rate specified in the mortgage deed, viz., 
eighteen per cent, per annum. There was no evidence showing that this was 
not for the benefit of the minor at the time wlien it was necessary to raise 
the money. The objection that the rate of interest was excessive had not been 
taken in the defence made in the Court of First Instance. Reference was made 
to part of the judgment in Ordc v. Skinner 11. L. R., 3 All., 91 (107) , L R., 7 I. 
A., 196]. 

Mr. H. Coweli, for the Respondent, was not called upon. 

Their Lordships’ Judgment was delivered bv 

Sir A. Hobhouse," -The question in this case turns upon the amount 
recoverable on a mortgage bond which bears dsite the 25th March 1869, The 
bond was gi\en by Parbutti Koer, who is the grandmother and guardian of the 
respondent Maharani Bibi.'^ The effect of the bond is that security is given on 
a certain mouzah belonging to the Maharani Bibi for the [388] sum of 
Rs. 8,000, iio be repayable in about a year’s time with interest at the rate of 18 
per cent, per annum. The plaintiff has received payment of an amount equal to 
the principal due upon the bond with simple interest at 12 per cent, per annum, 
and he had received that amount of payment before he commenced the suit in 
which this appeal is presented. If, therefore, 12 per cent, is all that he is 
entitled to, the suit mfist altogether fail. If 18 per cent, is what he is entitled 
to, then there is still a sum due, and he ought to get a decree for that sum. 

ij, , The Judge of Tirhoot, who heard the case originally, was of opinion that, 
^oeording to tlie contract, the plaintiff* vras entitled to 18 per cent, until the 
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actual time of payment , but, in exeroiBe of the power vested in the Court, he 
cut down the rate of interest to 3 per cent, from the date of the suit to the date 
of decree, and after decree he gave no interest at all. He, therefore, evidently 
thought that the transaction was an exorbitant one, and that, where the Court 
had discretion, it should lower the rate of interest. Up to the date of suit he 
had no discretion, and he construed the bond as has been stated. 

The defendant in the suit appealed to the High Court, and that Court 
was of opinion that the plaintiff was entitled to interest only at the rate of 
12 per cent., and inasmuch as, calculating at at rate, he had been wholly paid 
off, the suit was necessarily dismissed 

The sole question now is as to the additional 6 per cent claimed by the 
plaintiff. 

It has been stated that the bond was executed by the grandmother as 
guardian of the defendant, who was a minor at the time The 18th section of 
Act XL of 1858 says that “ no such person shall have power to sell or mort- 
gage any immoveable property without an order of tlie Civil Court previously 
obtained.” The guardian obtained an order of the Court on the 5th of 
February 1869, on a petition in which she stated the necessity of taking a loan 
of Eb. 8,000 for the purpose of paying some pressing debts, which were then 
carrying interest at 12 per cent. The order runs in these terms “ That 
the petitioner be permitted to take a loan of Es. 8,000 by mort- 
gage of mouzah Sahu, Pergunnah Ahalwara.” That order says [383] 
nothing whatever about interest on the Es. 8,000 It would certainly 
seem desirable that a Court which has throw); upon it the responsibility of 
authorising loans to be raised upon the security of infants’ estates should, where 
possible, specify the rate of inteiest oi the maximum rate of interest at which 
the loan should be raised, especially m India, where the rate of interest bears 
eo yery large a proportion to the principal advanced There may sometimes 
be difficulties in doing so Tliere may have been a difficulty in this case for 
aught we know' At all events the Judge did not do it Supposing the Judge 
does not do it, that cannot give to the guardian the power of raising the authorised 
loan at any rate of interest that the guardian thinks fit. It has been said 
the guardian might think fit to raise a loan at the rate of 100 per cent. If that 
'were brought to the notice of the Judge, he w'culd probably institute a very 
rigorous inquiry before authorising such a loan. On an order of this kind, 
which authorises the raising of a principal sura, but says nothing about the 
interest, their Lordships think that the proper construction, or at all events the 
most favourable construction to the lender, is that it authorises a loan at a 
reasonable rate of interest. 

With respect to the judgment of the High Court their Lordships agree witli 
Mr. Justice Eomesh Chunder Mitter m his construction of the bond. It was 
made a question how far the bond, on the face of it, provided for the payment 
of interest — whether up to the date fixed for the payment of the principal, or up 
to the date of actual repayment They agree w^th Mr. Justice MlTTfeR in think- 
ign that it provided for payment of interest up to the date of actual repayment. 

Mr. Justice MiTTER then goes on to say • “ The plainfriff must show that the 
transaction was beneficial to the interests of the minor ” , and then he exa- 
mines the whole transaction, and finds ‘■'hat the raishig of Es. 8,000 at a 
reasonable rate of interest was beneficial to the interests of the minor, but that 
the raising at the rate of 18 per cent, was not beneficial Their Ijordships 
think that when an order of the Court has been made authorising the guardian 
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of an infant to raise a loan on the security of the infant's estate, the el 

the money is entitled to trust to that order, and that he is not bound to 
enquire as to the [384] expediency or necessity of the loan for the benefit 
of the infant's estate. If any fraud or underhand dealing is brought honjte 
to him that would be a different matter ; but, apart from any charge of thjil 
kind, their Lordships think he is entitled to rest upon the order. Th^fern, 
as regards the princip il of this loan, it is sufficient for the plaintiff to sl^y : 
“ I have got the order of the Court." But when he comes to the rate of 
interest he has not got the order of the Court , and if he chooses to lend hift 
money without an order that binds the infant’s estate, then it is for him to 
show that the matter was one of necessity, or of clear expediency for the 
benefit of the infant’s estate. In this case their Lordships fail to find any 
evidence showing any such necessity or expediency. They agree with the 
view taken by Mr. Justice Mitter that there is no case made on behalf of the 
lender to show that such a loan was for the benefit of the infant's estate. The 
result is, that the Court has recourse to the ordinary rate of interest ruling in 
that part of the couptry upon loans on good security, and finding«hat rate to 
be 12 per cent, it says that 12 per cent, is the reasonable rate to cnarge in the 
present instance. 

Another objection has been raised, which has nothing to do with the 
merits of the case, namely, that this point was not raised upon the pleadings 
It certainly does not appear to have been raised on the written statement. It 
was put at the bar that the point was waived, but there is no trace of waiver ; 
on the contrary, the defendant seems to have been desirous to raise every point 
that occurred to her advisers to defeat the claim of the plaintiff. It does not 
appear that there was any formal prehminai^ settlement of issues, but in thq 
judgment it is stated what the points for consideration are ; and Mr. Leith 
very fairly said that he would take those points as the issues in the suit. 
The second of those issues is . Whether Parbutti Koer really executed 
the bond in suit." That puts into issue the execution of the bond, but 
then it goes on , “ And wliether the defendant is hound to pay off the 
debt." That puts in issue the validity of the bond, not only on account 
of non -execution by Parbutti, but its validity generally as against the 
defendant, and therefore suggests the question whether the [385] defendant 
was bound by the acts of Parbutti Koer When we come to the 
appeal the sixth ground of appeal is somewhat more specific than that. 
The sixth ground is this . " That your petitioner is in no way bound by the 

“ acts or statpments of Parbutti Koer unless it is proved that those acts were 
“ done under necessity and for the benefit of the estate." No doubt that does 
not distinguish between the principal of the bond, which was covered by the 
order, and the interest, which was not covered by the order, but it sliows 
that the defendant was disputing all disputable acts of Parbutti. On that 
ground of appeal Mr. Justice MiTTER addresses himself to the question of 
necessity, and decides in favour of the defendant. Now it would be a 
lamentalDl^ thing if an appeal in which their Lordships are clearly of opinion 
that the High Court were righff on the merits of the case were to be deter- 
mined the other way on the ground that there was some imperfection in 
the pleadings. It wcmld be lamentable in any case, and especially in India, 
where we know the pleadings are prepared with a considerable amount of 
looseness. If it couich be suggested on the part of the appellant that practical 
injustice had been done him by the want of particularity in the pleadings, 
and by their not having drawn a proper distinction between the principal due 
the bond and the interest, however much their Lordships might lament 
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it, tbiay^ might be compelled to allow the appeal. But no such suggestion can 
be made. Their Lordships entirely disbelieve that more complete justice 
could be done in this case than has been done already. 

There is another consideration. If this were really a point sprung upon 
the appellant by the judgment of Mr. Justice Mitter for the first time, it would 
have been good ground to apply to the Court for a review. But no such 
application was made ; and their Lordships would be very loth to disturb the 
decree of the High Court upon a technical point ol this kind, where the whole 
matter might have been set right if the High Court had been applied to 
Even if the appellant were to succeed on this point, what could this Com- 
mittee do ? It could only advise Her Majesty to send back the case to be 
tried upon the question whether it was necessary or reasonable to raise this 
loan at the rate of 18 per cent The High Court could have done that on 
[386] review, and if they thought their decree really did injustice, no doubt 
they would have done so. Then Lordships do not feel justified in disturbing 
the judgment of the High Court under such circumstances 

The result is, that this appeal must be dismissed with costs, and their 
Lordships will humbly advise Her Majesty to that effect. 

A ppaa I d i srni s s^td . 

Solicitor for the Appellant Mr. T L. Wilso7i 
Solicitors for the Respondent Messrs Barrow and Tioqers 

NOTES. 

[Only a reasonable rate of interest should be allowed in loans raised by guardians — 11 
Cal , 379 , 18 Cal , 311 , 6 C. L J , 642 , 6 C L J., 490 , 30 All , 188 The same principle was 
applied to a loan b> a trustee of endowed propertv — 37 Cal , 179 at 193 

As regards review, see 33 Cal , 132-1 at 1336 , also 11 C L. J , 197 . 3 1 C., 358 ,6 1 C , 
134 , 37 Cal , 179.] 
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[11 Cal. 886] 

PBIVr COUNCIL. 

The 7th Febrtiaryi 1885, 

Present: 

Lord Blackburn, Sir B. Peacock, Sir R. Collier, Sir B. Couch, 
AND Sir a. Hobhouse. 

Rani Bhagoti Defendant 

versus 

Rani Chandan Plaintiff. 

[On appeal from the Court of the Judicial Commissioner of the 
Central Provinces.] 

Arbttrahon — D^efence of submission to arbitration and award upon the 
matter in suit before suit brought. 

An award upon a question referred to arbitrators, on whose part no misconduct or mistake 
appears, concludes the parties who have submitted to the reference from afterwards contest- 
ing in a suit the question so referred and disposed of by the award 

Two widows of a deceased Hindu referred generally to arbitrators the question of their 
rights, respectively, in the estate of their deceased husband, including the matter whether 
there was, or was not, any cause disentitling the widow, who afterwards brought this suit 
for her share in the estate against the other who had obtained possession of the whole. 

The arbitrators declared her to be disentitled to succeed to any portion of the estate, and 
awarded her maintenance only. 

Held, that, in the absence of mistake, or misconduct, on the part of the arbitrators, the 
award was binding on the parties. 

Appeal from a decree (22ud November 1880) of the Judicial Commissioner 
of the Central Provinces, reversing a decree {8th May 1880) of the Additional 
Commissioner, Jabbalpur and Nerbudda Divisions, and remanding an appeal 
to him for hearing on the merits. 

The principal question in the suit out of which this appeal arose related 
to the title of one of two widows of Rao Dhiraj Singh, taluqdar of Bilehra in 
the Narsinghpur district, who died [3873 on the 10th December 1878 to a 
half share of the estate of her late husband. This she claimed from the other 
widow who had obtained possession of the whole estate of the deceased. 
Whether this claim had been disposed of in a manner binding on the parties 
by an award of arbitrators appointed to decide between them, was the principal 
question on this appeal. 

The deceased Bao left tio issue, and on his death change of names in the 
Collectorate books, dakhil kharij, took place in favour of the widow who was 
defendant i|i the suit, and appellant in this appeal. This was the admission of 
the revenue authorities of her rfjght to the possession of all the estate of the 
deceased ; and in 1879 an application by the other widow, the present respon- 
dent, for dakhil kharij in her name as to half the estate, was rejected. 

After recourse to arbitration. Rani Chandan brought this suit in the Court 
of the Deputy Commissioner of Narasinghpur, claiming, as one of the two 
widows who survived Rao Dhiraj Singh, possession of a half share of twenty- 
four villages and other property belonging to his estate, valued at Bs. 63,379 
in ail. 
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Among other defences the arbitration proceedings were set up ; and it was 
alleged that the question whether the plaintifiF had not been separated from the 
deceased Rao in his lifetime, and had not received a fixed allowance from him, 
having become disentitled to succeed on account of infidelity to her husband, 
had been decided against the claimant by the arbitrators’ award. Accordingly, 
at the hearing, an issue was fixed as to the fact of the reference having been 
Unade on the submission of parties, and as to the effect of the award. And the 
judgment of the D^uty Commissioner, thereupon, was that the submission to 
arbitration had not extended so far as to include the question whether the 
plaintiff had become disentitled to succeed by reason of adultery. He held, 
therefore, that the award as to her incapacity to inherit her husband’s property 
was not binding, and decreed in the plaintiff’s favour for the half share claimed 
by her. 

The Additional Commissioner, to whom an appeal was preferred, held, on 
the contrary, that the award had been duly made, and [388] was binding 
between the partied, so as to preclude the plaintiff from maintaining this suit. 

Tbis latter decision was reversed by the Judicial Commissioner who held, 
in the judgment now under appeal, that the arbitrators had received no such 
authority, on the reference to them by the parties, as would have enabled them 
by their award to exclude the plaintiff from the succession. The suit was, 
accordingly, remanded to the Additional Commissioner, who was directed to 
decide it upon the merits, irrespectively of the award. This he did on the 24th 
February 1881, making a decree in favour of the plaintiff, and against the 
present appellant, who, on the 29th April 1881, obtained admission of an appeal 
to Her Majesty in Council against the decree of the Judicial Commissioner of 
the 22nd November 1880, reversing the first decree of the Additional Com- 
missioner, which had maintained the effect of the arbitrators’ award. 

On this appeal, — 

Mr. /. Graham, Q.C , and Mr. A.M. Dremmer appeared for the 
Appellant, 

The respondent did not appear 

For the appellant it was argued that the award of the arbitrators was 
binding on the parties, and that the Judicial Cominissionei had erred in holding, 
in the judgment of 22nd November 1880, that it was not so. The arbitrators 
received authority to inquire into any matters affecting the respective rights of 
the parties , and, as it had not been shown that they had misconducted them- 
selves, or fallen into any error affecting the merits of the case, there was no 
ground for treating the award as invalid A similar case had occurred in 
Miissumut Biibbee Koor v, Jewut Bam (2 Sel. Rep., S D. A., for 1818, p. 257), 
which arose in the Provincial Court of Benares in 1811, and was decided in 
the Sadr Diwani Adalat at Calcutta in 1818. Reference was also made to the 
judgment in Eshenchunder Singh v. Shamachurn Bhutto (11 Moo. I. A., 7). 

Their Lordships’ Judgment was delivered by 

Sir R. Couoh. — In this case the plaintiff, the younger wi^ow of one 
Dhiraj Singh, who died on the 10th December 1875, [389] brought her suit 
to recover half of the property which had been left by Dhiraj Singh. The 
defendant was the elder widow of the deceased. The » property which was 
claimed in the suit consisted of 24 villages which are specified in the schedule 
to the plaint. The defendant pleaded, first, that the. matters between the 
parties had been referred to arbitration by an agreement in writing, and that 
there was an award of the arbitrators which decided that the plaintiff was not 
entitled to recover half of the property. She further pleaded that the plain- 
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tiff was unchaste before the death of her husband, and that therefore she 
would not be entitled to inherit the share of the property which was claimed: 

In the first Court, the Deputy Commissioner of Narsinghpur, who tried 
the case, framed several issues, two being whether the question of the distri- 
bution of the property of Dhiraj Singh had been referred to arbitration by 
agreement between the parties in writing, and an award thereon been made, 
and whether the agreement was binding. Probably it was meant to include^ 
in this issue the question whether the award, as well as the agreement, was 
binding. Another issue was, whether the plaintiff was unchaste before the 
death of her husband, and so debarred from inheriting. In his judgment he. 
said it was doubtful, he thought, whether the plaintiff' did sign the submission 
to arbitration , but he did not consider that even if she did it was binding, and 
he gave a decree in favour of the plaintiff* for the half share of the villages 
claimed. 

That decision went by way of appeal to the Additional Commissioner of 
the Jabbalpur and Nerbudda Divisions, who came to the conclusion that the 
submission to arbitration was signed by the plaintiff. He also held that the 
award was valid, and reversed the order of the lower Court and dismissed the 
plaintiff’s claim. He says “ From a, careful consideration of all these 
circumstances, 1 cannot agree with the lower Court that the award of the 
arbitrators is invalid, or that there is any doubt as to the contract by 
plaintiff to refer.” 

Then the case went by way of what was lormerl> called a special appeal, 
but which 18 now called a second appeal, to the Judicial Commissioner of the 
Central Provinces. The Judicial [390} Commissioner, on that second appeal, 
had no jurisdiction to deal with any findings of fact. The facts as found by 
the lower Appellate Court would have to be taken as being the real facts of the 
case. However, he did deal with the question whether the agreement was 
signed and made by the plaintiff, and he considered that the lower Appellate 
Court was fully justified in that finding. But he appears to have thought 
that he could go into the whole case, because he says : “1 have two questions 
to decide : first, whether the lower Appellate Court had evidence for the 
finding that the agreement was genuine ; secondly, whether it w^as right in 
upholding the award.” After finding that the agreement was signed, he went 
into the question whether the award was to be upheld, and decided that the 
arbitrators had exceeded their authority in entering into the question of the 
plaintiff’s chastity, and that the award was bad • and on that ground he 
reversed the decision of the Additional Commissioner. 

The question really now before their Lordships is, whether this award is 
binding upon the plaintiff' ? The submission was made by two agreements, 
one signed by Kani Chandan and the other by Rani Bhagoti, the elder widow. 
The one signed by Ram Chkndan, the plaintiff in the suit, is in these terms; 
Agreement executed by younger Ram Chandan, widow of Rao Dhiraj Singh, 
late malgu;jar of Bilehra and Karabgaon, to Maharaj Singh (umpire), malgu- 
zar of mauza Nadia , Lala Jhget Singh (arbitrator), malguzar of mauza 
Bamhori , Mohanjo Chachandia (arbitrator), malguzar of mauza Kathangi , 
Thakur Aman Singh ^arbitrator), thekedar of mauza Manakpur ; and Raghu- 
nath Seth I arbitrator) of mauza Karabgaon; to the effect that there is a 
difference between me«and the elder Rani about our respective rights ; that 1 
have appointed you as arbitrators , that 1 shall accept what you may give as 
the limit of my rights.” The agreement signed by the Rani Bhagoti is 
precisely similar in its purport. 
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There is thus a general reference to the arbitrators to decide between the 
two widows upon their respective rights, and particularly with respect to Rani 
Chandan, the younger, what was the limit of her rights, raising the entire 
qruestion, not merely [391] whether she was entitled to maintenance, 
but whether there were facts which would disentitle her to succeed to any 
portion of the estate of her deceased husband. The arbitrators, so far as 
appears, were gentlemen of some position in the neighbourhood, and apparently 
must have been well competent to decide such a question as this between the 
two widows. It may also be observed that probably it was the very best tri- 
bunal to which a dispute of this kind could be referred They make their 
aVard, and they say “ As you, both the Ranis, have appointed us as arbi- 
trators and umpire with your own consent to settle the matter in difference 
between you about your respective rights, we have this day come to your 
place in order to give our decision. Inquiries being set on foot, Rani Chandan 
stated that she has been living separate, from the lifetime of the deceased 
Rao Sahib , that he, Rao Sahib, used to provide for her maintenance to the 
extent of her requirements , that slie is not willing to accept that allowance 
now , and that some separate allowance for her should be fixed by the 
arbitrators according to then ludgment, so as to avoid the possibility of her 
being driven to make constant demands against the elder Rani ” Then 
“ Question bv Arbitratois — WJiy did the Rao Sahib keep you separate and 
fix a maintenance for you Answer. — 1 do not know the reason" So they 

heard what Rani Chandan had to say. Then they appear to liave heard 
what the othei widow Rani Bhagoti, had to say, and she stated that “ Ram 
Chandan has always been living separate , that she will pay what Rao Sahib 
used to pay her (Ram Chandan) as maintenance , that the reason why Rani 
Gliandan has been living separate is this, that hei character has been 
entirely bad, so much as that she cannot describe it , that she (Rani Chandan) 
is a woman of small intelligence , that foi these reasons the Rao Sahib at first 
intended to turn her out, but leframed fiom doing so to avoid a scandal, and 
was constraind to keep her separate and to make provision for her as 
stated.” Then the award says. “On hearing the statement of both the 
Ranis we inspected the order passed on the proceedings taken for mutation 
of names.” 

Those proceedings, it may be well to mention here, were proceedings which 
liad been taken immediately upon the death of [392] Dhira], and which 
resulted in Rani Bhagoti being found to have been in possession since a date 
in the deceased’s lifetime, and an order for the mutation being made in her 
favour The award then goes on “In that order it is held as proved that 
the younger Rani Chandan has been living separate and receiving main- 
tenance. The statement of tiie elder Ram was made the subject of full 
inquiries, and it is proved to be the whole truth and coriect, ? e., the old and 
young people of the village corroborate the elder Rani’s statement word by 
word. The mutation proceedings terminated in Ram Bhagoti being put in 
possession of the estate, and the younger Rani being allowed a niainienance. ” 
That was correct. Thus it appears that these gentlemen did make inquiries 
into the allegation of Ram Bhagoti, and the ground which it was alleged dis- 
qualified Ram Chandan from inheriting any portion of her husband’s property. 
They then go on : “ This we opine is quite reasonable and just, and we the 

arbitrators hold that this maintenance is all that can be allowed, save that 
we consider that a money allowance of Rs. 600 per annum be allowed to the 
younger Ram Chandan for her maintenance , that she be allowed to keep 
her own jewels.” They award her that 600 rupees per annum for main- 
tenance. 
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Now, upon the face of this award they appear to have inquired into the 
matters which had to be inquired into to see what the rights of the two widows 
were, and especially the right of Bani Chandan. They decided against her, 
and there does not appear to he any ground for saying that they misconducted 
themselves, or made any mistake in conducting the inquiry. The only thing 
apparently that can be suggested arises from the evidence which one of them, 
tlagat Singh, gave, in which, when he was cross-examined, he seems to have 
said, in reply to some question which is not given, “ How could we give her 
half when the Sirkar had not done so in the dakhtl kharij ? ” — that is, in the 
mutation proceedings. He may have given that as some reason in answer 
to a question put to him, Why did you not give her half when you were 
making this award ? But that is not a sufficient ground for saying there was 
anything like misconduct on the part of this gentleman, nor is there any other 
[898] ground upon which their Lordships can say that this award ought not 
to be held to be a binding award. 

Their Lordships will, therefore, humbly advise Her Majesty to reverse the 
decree of the Judicial Commissioner. Consequently the decision that the 
award is binding, which was come to by the lower Appellate Court, will stand, 
and the respondent will pay the costs of this appeal. 

Decree reversed. 

Solicitors for the Appellant . Messrs Ashiirst, Moms, Crisp, and Co. 

NOTES. 

[A valid award is a bar to a suit on the original cause of action — 11 Cal,, 386 , 19 Mad., 
290 . 23 Mad,, 593 . 23 All., 285 ; 28 All., 383 , 33 Cal , 881 , 11 Bom , L R,, 20 . 1 1. C , 106r; 
16 1. C., 819 * 6 8 L. R , 240.] 

[11 Gal. 898] 

APPELLATE CIVIL. 

The 6th March, 1H85. 

Present . 

Mr. Justice Tottenham and Mr. Justice Ghose. 

Lalla Bhagun Pershad and others Judgment-debtors 

versm 

Holloway Decree- h older. 

• 

Act XIV of 188*^, ss, 282, proviso (b), and 244 (cl c.) — Civil 
• Procedure Code — Transferee of a money decree to one of 
several co- judgment-debtors — Execution. 

Certain property wa» mortgaged by A to B. Subnequontly, this property was purchased 
by U at a sale held in execution of a decree obtained by a third person against A ; B then 
brought a suit on his mortgage- bond against A and 0, and obtained a decree for the sale of 

* A^eal from Appellate Order No. 364 of 1884, against the order of W. Vemer, Esq., 
Judge of Bhagulpore, dated the 10th of July 1884, reversing the order of Baboo Dwarka Nath 
Mitter, Second Bubofdinate Judge of that district, dated the 14th April 1884. 
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the mortgaged properties, and also a personal decree against A ; B assigned his rights under 
this decree to C, who applied for execution under s. 332 of the Code, A objected to execution 
issuing, relying on proviso (b) to s. 232. 

Heldt that proviso (6) to a. 232 applies only to decrees for money personally due by two 
or more persons ; and that the decree obtained by B against A and C not being a personal 
decree against C, (he having been made a defendant only by reason that he had purchased the 
mortgaged property subject to the mortgage debt), C, as assigne>3 of B, was entitled to take 
out execution. 

A CERTAIN mouzah, Euderpore Mehda, was mortgaged by Lalla Bhagun 
^ershad and others (hereafter called the mortgagors), to one Mani Singh. 
Subsequently to the mortgage this mouzah [394] was purchased by one 
Frederick Holloway at a sale held in execution of a decree obtained by a third 
person against the mortgagors. Mani Singh then brought a suit on his mort- 
gage-bond against the mortgagors and Holloway as being the purchaser of the 
property, and in that suit obtained a decree for the sale of the mortgaged pro- 
perty, and, in default of the property being sufficient, a personal decree against 
the mortgagors. Before execution of this decree was taken out. Mam Singh 
assigned his rights under it to Holloway, who applied under s. 232 of the Code 
of Civil Procedure for execution against the mortgagors 

The judgment-debtors objected to the application, relying on proviso (b) 
of s. 232 of the Code of Civil Procedure. 

The Subordinate Judge held that Holloway being one of the judgment- 
debtors (although not personally liable under the decree) could not as assignee 
of the decree execute it against his co-judgment- debtors. 

Holloway appealed to the District Judge, who himself raised the question 
whether an appeal would he ; this point he, however, decided in favour of the 
appellant, holding that Holloway being admittedly the transferee of the decree, 
the Court had no power to refuse execution under the first clause of s. 232, 
the case being regarded as one falling within the meaning of cl. c of s. 244, 
proviso (i?) of s. 232, being simply the raiw decidendi of the matter in dispute. 
On the other question he held that, although the decree was a money decree 
against the mortgagors, it was not a money decree against Holloway, he not 
being jointly liable with the mortgagors , the eftect of the decree against 
Holloway being that it was a declaration that the property mortgaged was 
liable for the debt of the mortgagors, it being alleged that Holloway had pur- 
chased the property subject to that debt He, therefore, set asid& the order of 
the Subordinate Judge. 

The judgment-debtors (the mortgagors) appealed to the High Court. 

Baboo Durgadas Duti for the Appellant contended that no appeal lay from 
the decision of the Subordinate Judge to the District Judge , and that Holloway 
had no right to take out execution of the decree, as the case was one falling 
under proviso (i) of s. 232 of the Code. • * 

[393] Mr. C, Oregory tor the Respondent. , 

Judgment of the Court (Tottenham and Ghose, JJ.) was as follows : — 

• 

This is an appeal from an appellate order in the matter of the execution 
of a decree. The applicant for execution had been made a defendant in the 
original suit by reason of his having purchased the property mortgaged under 
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the bond on which the suit was brought, not because he was himself in any 
way personally liable for the debt. The petitioner, after the decree had been 
^passed, purchased it and applied to the Court under s. 232 for execution against 
the principal defendant. The Subordinate Judge refused the application with 
reference to proviso {b),.to s. 232, which is to this effect. “ Where a decree 
“ for money against several persons has been transferred to one of them, it 
shall not be executed against the others."’ The first Court was of opinion 
that this was a decree for money passed against the petitioner in common 
with other persons, and having been transferred by sale to th6 petitioner 
it could no longer be executed against the others The lower Appellate Court 
reversed the order of the first Court, and against this order of reversal the 
present appeal is preferred 


Two points have been taken before us . first, that the lower Appellate 
Court’s order was without jurisdiction, because no appeal lay to the District 
Judge from the order of the first Court , and, secondly, if an appeal did lie, the 
lower Appellate Court decided that appeal wrongly in point of law 


We think that' the lower Appellate Court had jurisdiction to try the appeal. 
It seems that the petitioner, the assignee of the decree, had been legally placed 
on the record as decree-holder , and we think thafi the District Judge was 
right in the opinion he expressed that the matter in dispute between the 
petitioner and the other judgment-debtors was really one falling within the 
meaning of clause (c), s. 244, and that the proviso (b) to s. 232 was simply the 
ratto decidendi of the matter in dispute between the parties We hold, there- 
fore, that an appeal did he to the District Judge , and on that ground the 
present appeal cannot be maintained. 

Then as regards the construction of the law contained in proviso (5) bo 
s. 232, we are of opinion that the lower Appellate Court [ 396 ] was right As we 
read that proviso, we think that it refers to a decree for money personally due 
by two or more persons. It does not apply to such a case as the present, in 
wdiich nothing was due from the assignee of the decree personally, he having 
been made a defendant only by reason that he had become the owner of the 
property mortgaged under the bond and subject to the mortgage This view 
is in accordance with the decision of a Division Bench of this Court (not 
reported, but which has been laid before us) in miscellaneous appeal No. 266 
of 1881, dated the 9th March 1883 Independently of that judgment, however, 
we feel no doubt as to the proper construction to he put upon this section. 


We accordingly affii m the order of the lower Appellate Court and dismiss 
the appeal with costs. 


Appeal dismissed. 


NOTES. 

Sec 282, cl (6) C P. C. 18?P2( C P C. 1908, O 21, r. 16), applies onlv to a decree against 
the defendants personally , 11 Cal., .898 , see 31 Bom,, 30R 9 Bom. L R , 409 , and the decree 
should be iig^iinst the defendants jointly — .82 Bom , 195 See also 14 C L .1 , 639 16 C. W. 
N., 132 , 16 C P. L R., 69 (72) , (1909) P. R . 37 ; 1 I. C . 782.] 
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[UCaiSSe] 

APPELLATE CIVIL, 

The 6th March, 1886, 

Present: 

Mb Justice Mitteh and Mr. Justice Trevelyan. 


Koer Hasinat Rai and another Plaintiff h 

versus 

Sunder Das and others Defendants."^ 


Hindu Law — Mttakshara — Suit by sous to set aside alienation by father — 
Necessity — Debt due by father — Purchase-money treated as debt duv by 
father —Befund of whole ot piirchase-moriey when necessary befoie 
sons are entitled to have sale by father set aside— Objection 
that whole of ancestral property is not subject-matter of 
smt fm partition is not a technical one. 

Under the Mitakshara *law the son is bound to pay out of the ancestral property in his 
hands the debts contracted bv his father, unless he can show that the debts wore contracted 
or an immoral purpose 

When, therefore. A and B, sous of C, a family governed by the Mitakshara law, sued C 
and i), who had purchased some of the ]oint-family property from G during the minority of 
A and B, for a sum of Rs. 10,000, to recover possession of then shares in such property upon 
jpartition, and when in such suit A and B failed to prove that the purchase-money Bs 10,000 
had been obtained by C foi* immoral purposes * 

Held, that they were not entitled to succeed without refunding the whole of the sum of 
Bs. 10,000 to D, inasmuch as, if the sale was set aside, D would be entitled to recover the 
purchase -money from C, and it would thus [897] become a debt due by C, the father, for 
which, under the circumstances, the whole of the joint-family propert\ , including the property 
sold, would bo liable in the hands of .4 and B, the sons 

In such a suit, if it be treated as one for partition, the objection that the whole of the 
joint-family property iis not included in it, is by no means a technical one, inasmuch as it is 
open to the Court to hold that the property sold should fall (*ntirelv within the father’s share, 
and to allot it to the purchasei accordingly 

On the 14th April 1874, Raja Dunput Rai, one of the defendants in the case, 
sold certain mouzahs for a sum of Rs. 10,000 hy a deed of sale to Beni Pershad, 
the father of Sunder Das, defendant No 1, and Baijnath Sahai, defendant 
No. 2. The plaintiffs, who were minors at the date of the sale, and one of whom 
was still a minor, instituted this suit, claiming a 10-anna 8-pie share out of the 
mouzah, on the ground that the mouzahs were the ancestral property of the 
family, which was governed hy the Mitakshara law,* and that they were jointly 
entitled to them with their father. They alleged that the sale by Dunput Rai 
was not made through necessity, but solely for the purpose of provj^ding for his 
own extravagant expenses, and they sough If to recover possession of their 
shares on partition and for mesne profits during the period that had elapsed 
since the sale. • 

The first two defendants, the purchasers, contested the suit upon various 
grounds, the principal one affecting this appeal being that the sale was made 
by Dunput Rai, under circumstances which justified his alienating the joint- 
family property under the Mitakshara law 

* Appeal from Original Decree No. 77 of 1683, against the decree of Baboo Bam Pershad, 
Rai Bahadur, Subordinate Judge of Shaha bad, dated the 30th of December 1862* 


6 OAL.— 186 
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The lower Court dismissed the suit, holding upon the question of “ neoes- 
sity " that it was proved that at the time the sale was about to take plaoe, 
Dunput Rai was about to perform the marriage ceremonies of his daughter, 
and that the plaintiff had failed to prove that the amount of the purchase- 
money was spent in paying illegal or unauthorised expenses. 

The defendants, however, did not in their written statement allege that the 
occasion of the marriage of Dunput Bai’s daughter was the reason for the sale 
being made ; but they stated that the reason for the alienation was that the 
income derived from the property was very small and insufficient to [39S] 
provide for the payment of the revenue in respect thereof and other necessary 
expenses, and that as Dunput Eai resided at a distance from the property, he 
had no chance of enhancing the jumma Consequently that, as the considera- 
tion money was considerable in proportion to the amount of income derived 
from the property, Dunput Bai sold the propeity m order to invest the purchase- 
money in business, and obtain a better income than he got from the property. 

This plea, however, they did not establish by the evidence. 

The suit having been dismissed with costs, the plaintiff now preferred 
this appeal to the High Court. 

Munshi Serajul Islmn for tlie Appellant. — This being a case of a private 
alienation by a Mitakshara father, the onus lay upon the purchaser to prove 
that the transfer was binding upon the sons, and that there was legal necessity 
for the same Mnsst Junmik Kishoree Koonwar y. Baboo Bughoommdun Singh 
(S. D. A., 1861, p 213) , Lnchmun Dassv. Gindhur Ohoicdhry (I. L R., 5 Cal., 
855), Pursid Narain Sinqh v. Honooman Sahay (I. L R ,5 Cal ,845), Bheknaratn 
Singh v. Januk Singh (T L. R., 2 Cal , 438) The position of a Mitakshara 
father is that of a manager , his power is a qualified and entrusted one — , 
Hunoomanpersaud Panday v Mussuinat Babooe Munra:f Koonweree (6 Moo. 
I. A , 393) Here the legal necessity attempted to be proved by the evidence is 
inconsistent with the case set up in the written statement. 

Baboo Mohesh Chunder Chowdhry for the Respondent. — The suit for 
possession of a share is not maintainable — Bajaram Tewaiee v. Luchmun 
Pershad (12 W R., 478), 

There could be no partition without including all the family properties in 
the suit, and at all events the sons could not recover without paying the debt 
of the father or showing that the debt was immoral and not binding on them 
— Girdharee Lall v. Kantoo Lall (L. R., 1 I A., 321 , 22 W. R , 56), 

^lunshi Serajul Islam in reply. The case of Eajaram Teioaree v Luchmun 
Pershad (12 W. R., 478) has no application, as all [399] the parties, the 
father, the sons, and the purchaser were before the Court A purchaser of the 
right of one co-sharer acquires a right to partition — Deendyal Lai v. Jugdrep 
Narain Singh (L. R., 4 I. A , 247) 

And thus by analogy tlje sons can sue tor the partition of their share with 
respect to the particular property purchased by the defendants. There was no 
question raised m the Court below as to including all the other properties , and 
as to the obligation of the sons tq pay the debt of the father, no such obligation 
arises during the lifetime of the father — Bheknaram Sinqh y. Januk Singh 
(I. L. R., 2 Cal . 438).^ 

It has been held by a Full Bench that a purchaser is not entitled to a 
refund of the purchase- money until he proves that the sale was justifiable — 
Modhao Dyal Singh v Golbur Singh (9 W. R , 511). 

The Judgment of the Court (MiTTER and TREVELYAN, JJ.) was 
delivered by 
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11 Cai, 40d 


Mitter, J • — The plaintiffs in this case are the sons of Baja Dunput Bai. 
It appears that, on the 14th April 1874, Baja Dunput Bai sold the whole of the 
disputed mouzahs to one of the defendants, and the ancestor of the other defen- 
dants, for Bs. 10,000. One of the plaintiffs in this case is an adult, and the 
other plaintiff' is still a minor The present suit was brought on the 18th July 
1881 to recover possession of a 10-anna 8-pie, that is, a two-thirds share of the 
mouzahs sold, on the allegation that there was no such valid necessity as would 
justify the sale of the family property by the father while the plaintiffs were 
minors. If this suit be treated as one for partition, the plaint was open to the 
objection that the whole of the family property was not included in it. This is 
not a mere technical objection because on partition of the whole of the joint 
family property the mouzahs in dispute might under certain circumstances fall 
entirely to the father’s share. For example, if there be any other property 
belonging to the joint family, the value of which is equal to a 10 anna 8 pie 
share of the disputed mouzahs, a Court dealing whith the question of partition 
might think it equitable to allot the whole of tlie [ 400 ] disputed mouzahs to 
the father’s share, assigning the other propeity of equal value to the sons. 

This objection, however, was not taken by the defendants in the written 
statement. The defendants defended the suit upon the ground that the sale 
was made under such circumstances as w’ould justify tlie sale by the father 
under the Mitakshara law. 

The lower Court dismissed the suit, finding in favour of the defendants’ 
plea taken in the written statement. But upon the evidence adduced in the 
lower Court we are not satisfied that there was any valid necessity for the sale, 
and we are unable to agree in the lower Court’s conclusion upon this point 

The mam ground upon which we are of opinion that that conclusion is not 
correct is, that the case of necessity, which w as attempted to be proved upon 
the evidence, was not the case which was put forward in the written statement. 
In the 11th paragraph the defendants said “ The real cause of alienation is 
“ that the income derived from the disputed properties was very small, and 
“ that the revenue and other necessary expenses could not be paid out of the 
“ same, and as the residence of tlje fathei of the plaintiffs was at a great 
“ distance from this district, there was no hope of enhancing the jitmma also. 
" The consideration money ottered on behalf of your petitioners was very large, 
“ considering the amount of income derived therefrom. He considered it to be 
“ advantageous to invest that money in anotlior business, and consequently sold 
“ the said properties in lieu of Rs 10,000 inclusive of all expenses ” But upon 
the evidence the defendants attempted to prove that thi^ money was required 
for meeting the expenses of celebrating the marriage of the vendor’s daughter. 
This case of necessity was neither recited in the conveyance nor set up in the 
written statement in this case. Under these circumstances it seems to us that 
the evidence adduced by the defendants to establish it should not be accepted 
as true until its omission from the w'ritten statem^t is satisfactorily explained. 
No such explanation has been offered 

But although we are unable to agree m the opinion of the lower Court 
upon this point, still we think upon another ground the decree madb in the case 
is correct. 

[ 401 ] In this case there is no dispute that Bs. 10,000 was paid hy the 
vendor for the property in suit to the plaintiff’s father , and supjiosing that 
that sale is not binding upon them, under the circumstances of this case, they, 
in our opinion, cannot recover the property without refunding the purchase- 
money to the defendants. 

The learned vakeel for the plaintiffs, appellants, cited on this point the 
Full Bench decision in Modhoo Dyal Smgh v. Oolbur Singh (9 W B., 611), 
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but it seems to us that this Full Beuob Baling has been virtually overruled 
by the Judicial Committee of the Privy Council in Otrdliaree Loll v. Kanto 
hall (L. B., 1 I. A., 321). It was laid down in that case that under the 
Mitakshara law the son is bound to pay out of the ancestral property in his 
hand the debts contracted by his father, unless he can show that these debts 
were contracted for immoral purposes mentioned in the Hindu shastras. Now, 
if the sale be set aside in this case, it is clear that the purchaser would be 
entitled to recover the purchase- money from Baja Dunput Bai, the father of 
the plaintiffs. It would be, therefore, their father’s debt, and unless they 
show that it was contracted for immoral purposes mentioned in the Hindu 
shasters the whole of the joint family property, including the disputed mouisahs 
in their hands, would be liable for it. 

It follows, therefore, that the plaintiffs in this case cannot recover the 
whole or any portion of the nroperty sold without refunding the whole of the 
purchase- money to the purchasers, defendants, unless they show that this 
money was raised by the father for immoral purposes Upon this point they 
adduced some evidence in the lower Court, and we agree with that Court that 
it is not reliable. 

The plaintitts, through their vakeel, intimated that they were willing to 
take a decree for the whole of the disputed mouzahs on the condition of their 
refunding the purchase-money, but the suit being not for the whole of the 
property sold, we cannot award a decree in their favour for it. In this suit 
they are entitled to a decree for the share claimed if they would agree to pay 
the [402] whole of the purchase-money to the defendant purchasers. But 
the learned vakeel who appeared for them informed us that his clients were 
unwilling to take a decree upon this condition. 

We are, therefore, of opinion that the plaintiffs’ suit should be dismissed. 
Although we do not agree with the lower Court in the reasons given in the 
judgment, we think that upon the ground mentioned aljove the suit was 
rightly dismissed^ 

The appeal is dismissed with costs. 

Appeal dismissed. 


NOTES. 

[Ab regards bhe equity of the purcha.scr to be restituted on the alienation being set aside, 
SCO our notes to 12 B. j. R,, ^ ; and 18 Cal , 1^7 iii the LAW REPORTS REPRINTS 

See also 27 Mad , 808, 11 M.L.J , 14 , 29 All , S81 , (1908) 80 All., 352 5 A. L. J , 839 
(1908) A.W N , 1«18 ] 
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[ 11 o»i. m 3 

APPELLATE CIVIL. 


The lOih March Ihtid, 

PbesENT : 

Mr. Justice Pxgot and Mr. Justice O’Kinealy. 

Guru Churn Chuckerbutty and others Delendants 

versus 

Kali Kissen Tagore Plaintiff' 


Guardian ad litem, Appoifitment of — Act XIV of 1 ss 164- -Act XL 
of 1868, s. 3 — Minor's, Suit against, impropm Ly framed. 

In a suit intended to be brought against some minors, the definidauts wore set out in the 
heading of the plaint as “ Sharoda Sunden Dcbya, widow of Chundra Kanta Chllckerbutt^ , 
deceased, mother and guardian of the minors *’ (setting out their nanibs) At the filing of 
the plaint, the plaintiff applied for and obtained an order, making Sharoda guardian of the 
minors for the purposes of the suit. She was not, however, guardian of the property and 
porsonb of the minors under Act Xlj of 1858 

Held, that the minors were not parties to the suit , that the order making Sharoda 
guardian ad litem was not made in a suit in which the minors were defendants , and that the 
suit must bo dismissed as against the minors 

Held also, that neither the Code of Civil Ppoiedure nor the proviso of s. 3f of Act XL of 
1858 give a plaintiff any power to institute a &uit against <i person named by himself as 
guardian ad litem on behalf of a miiioi , nor do they give to the Court the power of transferring 
by a mere order made ex pane an ii regular pioceoding such as the one above mentioned into 
a suit against the minor 

This was a suit brought by a zainindai against the holders of a certain houdah 
which had been granted m 1268 to two brothers, Anund Chunder Eai and 
Poorna Cliunder Rai, and had been sold by them to the defendants. The 
object of the suit w^as to obtain khas possession of certain land whicli had 
accreted to a certain chm , as being in excess of the land originally leased. 
[403] The pottah and kabuhat interchanged on the ci-eation of the howlah, 
amongst other things, stipulated that upon new land accreting to the chur, 
mouzah Halai Puttee, the lessor, should be entitled to measure the whole 
chur by the standard pole of the jiergunnah in the month of Kartic of the 
year following the accretion, and upon the area being found to be greater than 
the quantity leased, the lessor should have the right to take khas possession ol 
the excess. 


* Appeal from Original Decree No 192 of 1883, against the decree of Baboo Jagat 
DurlayMazumdar, Rai Bahadur, Subordinate Judge of Furridpore, dated the 16th of June 
1683. 


What persons claiming 
to have charge of property 
111 trust for a minor may 
apply for a certificate ot 
administration 

No person competent to 
institute or defend a suit 
without such certificate. 

Proviso. 


t[8ec 3 ■ — Every person who shall claiiu a right to have charge 
of property in trust for a minor under a will or deed, or by 
reason of nearness of km, (sr otherwise, may apply the Civfl 
Court for a certificate of administration; and no person shall be 
entitled to institute or defend any suit connected with the 
estate of which be claims the charge unkil he shall have obtained 
such certificate Provided that, when the property is of small 
value, or for any other sufiicient reason, any Court having 
jurisdiction may allow any relative of a minor to institute or de- 
fend a suit on his behalf, although a certificate of adminis- 
tration has not been granted to such relative.] 
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The plaint, as framed, was headed Kali Krishna Tagore, plaintifl v. 
(1) Guru Ghum Chuckerbutty. (2) Sharoda Sunderi Debya, widow of Chunder 
Kanta Chuckerbutty, deceased, mother and guardian of Probol Obunder 
Chuckerbutty, Aukhil Chunder Chuckerbutty, Ananto Coomar Chuckerbutty, 
minors, and Nishi Kanta Chuckerbutty, etc., defendants;” and on the filing 
of the plaint, the plaintiffs applied for and obtained an order making Sharoda 
Sunderi Debya the guardian of the infants. It did not, however, anywhere 
appear that Sharoda had ever been appointed guardian of the infants under 
Act XL of 1858 , and no relief was asked for personally as against her. The 
defendants put in a written statement setting out various defences which are 
immaterial for the purposes of this report , they, however, took no exception to 
the form of the suit, although an issue was raised to the following effect 
(which may or may not have been intended to raise the question) viz , “whether 
“ or not the plaint is obscure and incomplete, and the subject-matter of 
“ dispute uncertain If so, then, is the suit unmaintainable by reason 
“ thereof.” 

The Subordinate Judge found that the plaintiff' was entitled to recover 
possession of a certain quantity of land proved to be, aftei measurement, in 
Bxcass of the quantity originally leased, and gave him a decree for possession 
thereof against all the defendants , he, however, as regards the issue set out 
above, merely stated that it was not argued, and that he decided it in favour 
of the plaintifi. 

The defendants appealed to the High Court. In the heading of the 
grounds of appeal the appellants were set out as being (1) Guru Churn 
Chuckerbutty, (2) Probol Chunder Ghuckeibutty, Aukhil Chunder Chucker- 
butty, and Nishi Kanta Chuckerbutty, [404] minors, by their mother and 
next friend Sharoda Sunderi Debya , and amongst the grounds taken was the 
following . — “ For that the minor defendants Probol Chunder, Aukhil Chunder, 
“ Ananto Coomar and Nishi Kanta Chuckerbutty not having been properly 
“ represented and described in the plaint, the Court below should have dis- 
" missed the suit as against them ” 

Baboo Sr math Doss, Baboo Kashi Kant Sen, and Baboo Urish Chundei 
Ghowdhry for the Appellants 

Baboo Kali Mohun Doss, Baboo Durqa Mokitii Doss^ and Baboo Jia^n 
Sokha Ghose for the Bespondents. 

The Court (PiGOT and O’KlNEALY, JJ.), alter setting out the facts, found 
that the defendant was holding certain lands in excess of the quantity leased, 
and that the plaintiff was entitled to obtain possession of such lands, and 
gave him a decree against Guru Churn Chuckerbutty, but dismissed the suit 
as against the minors, inasmuch as the suit had not been properly framed as 
against them. The portion of the Court's judgment relating to the frame of 
the suit was as follows . — 

Another question still remains for our decision, namely, whether the 
plaintiff' has in this case properly sued the minor sons of Chandra Kanta 
Chuckerbrftty They are described m the plaint in the following words : 
“ No. 2, Sharoda Sunderi Dohya, widow of Chundra Kant Chuckerbutty, 
“ deceased, mother ,?ind guardian of Probol Chunder Chuckerbutty, Aukhil 
“ Chunder Chuckerbutty, Ananto Coomar Chuckerbutty, and Nishi Kanta 
“ Chuckerbutty, minoj:s, inhabitants of Eudrakar, pergunnah Idilpore, station 
“Paluug, ziUah Furridpore.” 

In the ease of Hreenaratn Mitter v. Sreemutt Kishen Soondery Dassee [11 
B. L. E., 171 (190 and 191)J , their Lordships of the Privy Council declared that 
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a suit against a father in his own right, and as guardian of his minor son was 
not a suit against the minor. 

Solar back as 3 873, in the case of Mongala Dossee v. Sharoda Dossec 
(20 W. R., 48), a similar decision was arrived at in this Court. 

In this case the suit was originally framed as it now stands, the defen- 
dants being described as No. 1, Guru Churn Chucker- [405] butty, son of Tiluk 
Chunder Chuckerbutty, deceased , No. 2, Sharoda Sunderi Debya, widow 
and mother and guardian of the minors, setting out their names 

The plaint is dated June 30th. On that day the plaintiff applied to have 
the mother Sharoda made guardian, and an order appointing her was made on 
July 30th, on which day the suit was instituted and summons in the suit issued. 

We| think that, under these circumstances, the minors are not parties to 
this suit. Sharoda was not, and is not, so far as appears from the record, guar- 
dian of the person and property of the minors under Act XL of 1858. The 
provisions of Chapter 31 of the Civil Procedure Code, therefore, apply to this 
case (section 464) The order making Sharoda guardian ad litem was not made 
in a suit in which tlie minors were defendants it was made ex parte in a pro- 
ceeding to which they were strangers, no suit being at the time in existence. 

Section 443 of the Code directs the Court to appoint a guardian ad ktem 
when the defendant to a suit is a minor. 

We think that before it is competent for the Court under this section to 
appoint a guardian ad htem, there must be a suit in which the minor is a 
defendant in existence This is not a mere matter of form. It involves the 
necessity of service of the summons in the suit, so that the minor, or those in 
whose charge he is. may come m, and so have an oppoitunity of defending his 
interests in the matter of the selection of a guardian ad htem. 

Neither the Code nor, as we construe it. the proviso of s. 3 of Act XL of 
1858 gives to a plain tff the power of instituting a suit against a person named 
by himself as guardian ad litem on behalf of the minor . nor do they give to the 
Court the power of transforming an irregular proceeding of this sort into a suit 
against the minor by its mere order made ex parte. 

Probably, in the present case, the mother of the minors has no interest 
adverse to them, and is the person who would have been properly made their 
guardian ad htem. Probably the case has been conducted with as much regard 
to their interests as it would have been had it been regularly constituted 

[406] But, however this may he, we are not able on this ground to hold 
that they are parties to the suit. , 

Section 464 of the Code makes the provisions of sections 442 to 462 not 
applicable, where a guardian of person or property has been appointed under a 
local law ‘ the local law in this case is, of course. Act XL of 1858. The proviso 
of s 3 of that Act does not relate to a case were a guardian of person or pro- 
perty has been appointed , and if it be not repealed by the Code, it must, at any 
rate, be read with it. We think that this section also contemplates that a 
suit shall be instituted before a guardian ad hiem is appointed , ar^ that the 
summary appointment of such a guardian which, in the special circumstances, 
contemplated by the section, the Court is empowered to make, should be made 
in that suit. We do not here deal with a case in which a properly appointed 
guardian is alone placed upon the record as guardian of the minor defendants 
That form of suit is highly incorrect, and should not be adopted. The proper 
form, where a minor having a guardian is to be sued is, to sue the minor 
(naming him) hy A B his guardian. 
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MAHOMIfiD MAHMOOD V, 


This Court has, however, in more than one ease overlooked the defects of 
form when satisfied, or holding itself justified in inferring that the minor 
defendant was substantially represented by a properly appointed guardian. 

Such a course was taken by the Court in Komul Ckunde?- Sen v. Surbesmr 
Doss Goopto (21 W. R., 298), in Grish Chunder Mookerjee v. Miller (3 C. L. 
R., 19) and by the Allahabad High Court in Janki v. Dharam Chand (l.L.R, 
4 All, 170). 

In this case, however, we can make no such inference . we have the facts 
relating to the institution of the suit distinctly before us, and we hold upon 
them that the minors never have been represented in this suit, and are not 
bound by any proceedings taken in it. We think, therefore, that this objection 
is one that must be allowed, and that the suit, so far as the defendant No. 2, 
namely, Sharoda Sunderi Dehya, who was not sued in her personal capacity, 
and the minors mentioned in that paragraph are concerned, must be dismissed. 

Appeal allowed in part. 


NOTES. 

[ See infra 11 Cal , 509 , also 14 Cal. 7.“>4 at 75fi ] 


[407] APPELLATE CIVIL. 

The 30th March, 1386. 

Present 

Str Richard Garth, Kt., Chief Jcsttce, and 
Mr. Justice McDonell. 

Mahomed Mahmood Plaintiff 

versm 

Safar Ah Defendant.'' 

Issues, Frame of —Collection papers — Road Cess papers— Evidence — Act XIV 
^ 1882, s 147. 

A Court, in framing ihsucr, is not bound down to the language of the plaint and written 
statement , but may framp them not only from the pleadings, but also from the statements 
of the parties and their pleaders made before the Court. 

* Appeal under 8 1*) o7 the Letters Patent, again .st the decree of Mr Justice FIELD, one 
of the judges of this Court, dated the 7th of March 1884, in Appeal from appellate Decree 
No. 3097 of 1882, against the decree of Baboo Uma Charan Kastagiri, First Subordinate 
Judge of Tipperah, dated tbe 28th of June 1882, varying the decree of Baboo Jadupati 
Banejr|i> il^rst SuddOi Munsifi of that district, dated the 21at of November 1861 . 
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Tms waa a suit for reab for the year 1290 F. S. ; the plaiatiff claimed rent at 
Bs. alleging that the defendant in 1288 F. S. had entered into a 

kabuliat for the term of one year, and that after the expiration of that ternj 
he had continued to hold possession of the land on the footing of the terms of 
the kabiihat 

The defendant denied execution of the kabuliat, but stated that he held 
the land at a rental of Rs. 5-6 per year. The Munsiff framed the following 
issue : — “ What is the amount of the ^umma held by the defendant ? ” — ^and 
found that the plaintiff had failed to prove both the kabuliat and the jumma 
rate at which he claimed, but inasmuch as the defendant had admitted the 
rate to be Rs. 5-6, he gave the plaintiff a decree for that amount. The 
plaintiff appealed to the Subordinate Judge, who found on the strength of 
certain collection papers, dated previously to 1288, that the rent of the land 
in question was Rs. 10-12-1, and on this, coupled with the evidence of certain 
witnesses who stated that rent had been paid at that rate for previous years, 
and the corroboration of these statements by the road cess papers, he gave 
the plaintiff a decree for Rs. 10-12-1 

The defendant appealed to the High Court. Mr. Justice FIELD was of 
opinion that the issue fixed by the Munsiff was too indefinite, and that the 
proper issue in the case was “ Is the rent C4}8] of the defendant Rs. 11-1-6 
as alleged by the plaintiff And considered that the issue should be taken 
to'mean, “ with reference to the allegation of the parties, what is the amount 
“of the lumma held by the defendant, was it Rs. 11-1-6 as alleged by the 
“plaintiff, or Rs 5-6 as alleged by the defendant^ " And holding that the 
Subordinate Judge was wrong m admitting the road cess and collection papers 
as evidence against the defendant, and in deciding the case, not according to . 
the allegations of the parties in the pleadings, but according to the statement 
of a witness, allowed the appeal 

The plaintiff appealed under s. 15 of the Letters Patent. 

Baboo Aukhil Chunder Sen for the Appellant contended, amongst other 
matters, that it was open to the Munsif to frame issues upon points on which 
the parties were at variance, and that in so doing he was not restricted to the 
allegation contained in the plaint and written statement. 

Munshi Serajul Islam for tlie Respondent contended that the Subordinate 
Judge had wrongfully received in evidence against the defendant the road cess 
and collection papers. 

Judgment of the Court was delivered by 

Garth, C«J. (McDonell, J., concun'irui), — In this suit the plaintiff 
claimed to recover from the defendant under a kabuliat at a inmma of 
Rs. 11-1-6. 

The defendant’s case, on the other hand, was that the jumma was only 
Rs. 5-6. . ' 

The issue fixed by the Munsiff was, “ what is the amount of the jnvima 
held by the defendant ? ” * 

The Munsiff found that the kahuhat was not proved. He also found that 
the plaintiff had not proved the jumma rate, which he claimed , but as the 
defendant admitted the amount to be Rs, 5-6, he gave the plaintiff a decree 
for that sum. 


6 OAL.— 136 
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The case was then appealed to the Subordinate Judge, and upon going 
into the evidence he found that the proper amount of the jumnia was 
Bs. 10-12-1. In arriving at that conclusion, he appears to have taken into 
consideration three items of evidence ; — 

First, he says that certain collection papers for the period prior [409] to 
1288 had been hied , that it did not appear that the first Court rejected these 
papers as being false, and that the jumma mentioned in them in respect of the 
jote in question was Rs. 10-12-1. 

Secondly, he says there is evidence to show that that amount had been 
realii^ed, and that it had been proved by witnesses for the plaintiff that the 
defendant had paid rent for previous years at that rate 

And, lastly, he says, that the road cess papers filed before the District 
Judge, although not liinding on the tenant, also go to show what the witnesses 
have proved. 

On appeal to this Court it has been contended by the defendant that the 
Subordinate Jiidge^ has taken into consideration eyidence that was not 
admissible. 

It is said that the collection papers are no evidence per se, and can only be 
used when they are produced by a person who has collected rent in accordance 
with them, and who merely uses them for the purpose of refreshing his memory 

Then again it is said that the road cess ^lapers are not admissible against 
the defendant either as substantive evidence or as corroborative evidence ; in 
fact, that the plaintiff had no right to use them against the defendant at all. 

The learned Judge of this Court considers both these objections to be well 
founded, and in this we concur. But he has also raised another point, upon 
which we cannot agree with him 

He says the proper issue in the first Court was not “ what was the amount 
of the, 'fi/mma held by the defendant,” but whether the defendant's rent was 
Rs. 11-1-6, as the plaintiff said it was, or Rs. 5-6-0 as the defendant said it 
was ? He says that it was not competent for the Munsif to raise any other 
issue or for the Subordinate Judge, having regard to the pleadings, to find that 
any intermediate sum was the correct juinma. 

We cannot agree with this view of the matter. It does not appear what 
materials the Munsiff had before him at the time when he framed the issue ; 
and, so far as we can see, that issue was probably better calculated than any 
other to ascertain what was the proper amount of the jumma, and to do justice 
between the parties It might be that the plaintiff had overstated the [4*0] 
jumma, or that the defendant had understated it ; and if both parties were 
mistaken, it was surely right that the proper 7 should be ascertained in 
this suit, rather than that the delay and expense of another suit should be 
incurred Under the present Code a Court is by no means bound, in framing 
the issues, by the language of the plaint and written statement. By s. 147 of 
the Code tlje issues may be framed, not only from the pleadings, but from the 
statements of the parties and th^ir pleaders, when they come before the Judge ; 
and it seems to us that the issue framed in this case was perfectly unobjection- 
able, and probably best adopted to do justice between the parties. 

As to the other points, we think they afford ground, not for restoring the 
judgment of the Munsiff, but for sending the case back to the lower Appellate 
Court, in order that the proper amount of rent may be ascertained, without 
reference to the collection papers, and the road cess papers, which are not 
evidence against the defendant. 
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The Judge must decide the issue upon the other evidence in the case. 

The costs of both hearings in this Court and of the lower Apuellate Court 
will abide the result. 

Cane remanded. 


NOTES. 

[ iiee 6I.C., SbU (Cdl.,) where JKNKINS, C. J , distiuguibhod thiu cabe from *28 Bom.. 294 ; 
also nee 17 G.W N., 774. J 


[11 Cal. 410] 

APPELLATK CRIMINAL. 


The 25ih Marck^ Itibd, 

Present : 

Mr. Justice Field and Mr Justice Beverlev, 

Netai Luskar Appellant 

veisus 

Queen-Empress Respondent. ' 


Charge of mutder, tStaiement by the accused in answer to — Penal Code^ ss, 

300y exc, and ExpL — Plea 0 / guilty — Act X of 1SH2, ss. ^71^ 

299 — C/iminal Piocedure Code, 

Au accusod person 111 answer to a chaige of murdoi stated that he had killed his wife ; 
but that he had done so 111 uonscquence of bis having discovered hoi in an act of adulterv on 
the previous day Held, that such a stateinciit did not ann^unt to a pica of guilty on the 
charge, and that it was the dut> of the Court to tr> whether the provocation, therein disclosed, 
was bufhcicntly grave and sudden to reduce the otteiice 

[ 411 ] One Netai Luskar was committed to the Sessions Court on a charge 
ot murder under s. 302 of the Indian Penal Code. ^ Aftei hearing the charge 
read the accused made the following statement “ I did kill my wife* 1 did 
not kill her wi lli ngly. Finding her in tlie act of adultery, and •being wholly 
unable to restrain myself 1 killed her. I intended to kill her ; my caste was 
gone ; I resolved to kill her and then commit suicide. I detected her in adultery 
on Friday. I did not kill her then. On Saturday, I took her into Madun 
Roy's garden, and then killed her. On Friday, aftty^* seeing the adultery, 1 was 
in fever and did not eat. I vowed I would not eat until I had killed her. I told 
Goberdhone what I intended to do , ho advised me to desist. 1 said I could 
never desist because I was disgraced, and it was better to die tliaSi submit to 
such disgrace. I muidered the woman with this haswa. I concealed it in a 
tank and showed it to the Police afterwards. Goberdhone got it out of the 
water, I am glad I killed my wife. 1 bathed myself in her blood. I confessed 
what I have done with pleasure.” ^ 

* Criminal Reference No 11 of 1885, .md against the order of 

C. B. Garrett, Ksq., Additional Sesbions Judge of il-Peigunnahs, dated the 5th of March 
1885 
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Upon this statement the Judge recorded a plea of guiity.x>ti the dhargeof 
murder, and sentenced the accused to be hanged. The prisoner appealed to 
the High Court and a reference was also made for confirmation of the.sentonce. 

No one appeared for either party. 

The Judgment of the Court (Field and BEVERLEY, JJ.) was delivered by 

Field, J. — This case has been referred to us under the provisions of 
s. 374 for confirmation of the sentence of death passed on the accused by the 
Additional Sessions Judge of the 24-Pergunnahs. 

The accused is said to have pleaded guilty, and he has been sentenced 
(not convicted) by the Judge on that plea. There is no finding on the record. 

The accused has also appealed to this Court. 

^ In the Sessions Court the accused made the following statement as recorded 
by the Sessions Judge: “ I did kill my wife I did not kill her willingly. 
Finding her in the act of adultery with another person, and being wholly 
unable to restrain myself, I killed [ 412 } her. I intended to kill her ; my caste 
was gone , I resolved to kill her and then commit suicide. I detected her in 
adultery on Friday ’ I did not kill her then On Saturday, I took her into 
Ik^adun Roy*s garden and there killed her On Friday, after seeing the adultery, 
I was in fever and did not eat I vowed that I would not eat until I had 
killed her. I told Goberdhone what I intended to do . he advised me to desist. 
I said I could never desist because I was disgraced, and it was better to die 
than submit to such disgrace. I murdered the woman with this hasioa. I 
concealed it in a tank and showed it to the Police afterwards. Goberdhone got 
it out of the water I am glad I killed my wife I bathed myself in her blood. 
I confessed what I had done with pleasure ” 

This statement no doubt contains an admission that the accused killed 
his wife ; but this admission is coupled with an explanatory# statement which 
is in effect a plea that he killed her under grave and sudden provocation. We 
think the whole statement must be taken together ; and being so taken it 
certainly is not equivalent to a plea of guilty upon the cliarge of murder under 
8. 302 of the Penal Code. The explanation to the first exception in s. 300 of 
the Indian Penal Code states that the question “ whether the provocation was 
grave and sudden enough to prevent the ottence from amounting to murder is 
a question of fact , ” and by s. 299 of the Code of Criminal Procedure “ it is the 
duty of the jury to decide all questions which, according to law, are to be 
deemed questions of fact.” We think, then, that this case should have been 
tried out, and the verdict of the jury taken on the plea raised by the accused. 
We accordingly set aside the sentence passed by the Sessions Judge, and 
direct tliat the accused Netai Luskar be tried on the charges on which he was 
committed to the Court of Sessions. 

Scntemx set aside, 

. NOTES. 

[ See 9 Mad., 61 where this case ib explained ] 
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C«I8] CBIMINAL REFEBENCE. 


The March, 1885. 

Present • 

Mr. Justice Fieud and Mr. Justice Beverley. 

Pramatha Bhusana Deb Boy Petitioner 

versus 

Doorga Churn Bhattacharii and others Opposite Parties.' 

Dispute as to the riqht to collect rents — Criminal Procedure Code, Act X of* 
1882, s. 145 — Tangible immoveable propeity — Act X of 1872, s. 530. 

A dispute as to tho right to collect rents is a dispute couccriiing tangible ininioveablc pro- 
perty within the meaning of » 145 of the Code of Grimnial Procedure 

A CERTAIN tenure, known as Taraf Sachani, comprising 28 mouzahs, was 
sold for arrears of rent on the 1st September 1884, and purchased by the 
decree- holder, Kumar Pramatha Bhusana Deb, Kai Bahadur, of Naldanga. On 
the 218 1 December the Nazir of the Civil Court delivered possession to the 
auction -purchaser of the village of Dighulgram, one of the 28 mouzahs afore- 
-said. The Kumar’s party thereupon began collecting such rents as they could 
from the tenants of the village. They, however, were opposed by one Doorga 
Churn Bhattacharji, who claimed the village as his under-tenure, and alleged 
that he had been m peaceful possession ol it for upwards of thirty years. The 
.Deputy Magistrate of Magoora being satisfied upon the report of the sub- 
inspector of policy that a dispute likely to cause a breach of the peace existed con- 
cerning mouzah Dtghulgram, which lay within his jurisdiction, issued an order 
calling upon the rival parties to appear and file written statements of their 
respective claims to the mouzah Upon a review of all the circumstances of 
the case, the Deputy Magistrate held that the Bhattacharji’s party were in pos- 
session of the mouzah, and weie entitled to retain possession thereof, until 
evicted in due course of law. Against that oidei the Kumar applied to the 
High Court and obtained the lule set out in the judgment of Field, J. On the 
rule coming up for argument, it was contended on behalf of tho petitioner that 
the Court below had no jurisdiction, because the dispute related only to the 
right to collect rents 

[ 414 ] Mr, Pugh and Baboo Rashbehari Ghose for the Petitioner. 

The Advocate- General (Mi. G. C Paid) and Baboo Sr math Doss for the 
Opposite Party. 

The Order of the Court was as lollows : — 

Field, J. (Beverley, concurring). — In this case a rule was granted in 
order to have a question decided, which has arisen upon the construction of 
s. 145 of the Code of Criminal Proc^ure Thp rule is in the followigig language : 
" Let a rule issue on the opposite party to show cause why the order of the 
'^Deputy Magistrate, so far as regards the land other than the khamar land, 
“should not be set aside, on the ground that it is 'bad inlaw, because it 
“concerns merely the right to collect rents from tenants which is not * tangible 
“ * immoveable property ’ within the meaning of s. 145* of the Code of Criminal 

* CrimniAl Revibion No 90 of 1856, agriinst the order of Baboo I^cari Mohuii Baiicrji, 
Deputy Magibtr&te of Magoorah, dated the 23rd of February 1885. 
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** Procedure.” Under the Code which was in force before Act X of 1882 was 
passed^ there can be no doubt that, according to the decisions of this Court, the 
right to collect rents from ryots did come within the purview of the corresponding 
seotioa (530) of the former Code. This was decided in several cases, to two of 
which we may refer, Sutherland v. Crowdy (18 W. B., Cr. 11 ; 9 B. L. B., 229) 
and Barak Narain Singh v. Luchmi Bux Boy (5G L. B., 287). At^the same time 
it was held that the provisions ol s. 530 did not apply when there were tenure- 
holders intermediate between the zammdar and the ryots. This latter point was 
decided in Empress v. Thacoor Dyal Smgh (I. L. B., 3 Gal., 320). The present 
case is not, however, on all fours with this last case. A different view was 
taken by the Madras High Court, and what we have to consider on the 
present occasion is, whether it was the intention of the Legislature to alter the 
law as settled by the decisions of this Court, and to adopt in preference the 
view taken by the ‘Madras Court. 

In order to determine this point, we must examine the language of s. 530 
of the old Code, and compaie it with the language of s. 115 ot the present Code. 
The section of the old Code was as follows * Whenever the Magistrate of the 
^district, &c , IS satisiied that a dispute hkely to induce a breach of the peace, 
“ C41S] exists concerning any Land or the boundanes of any Landt or concerning 
“ any houses^ toater^ Jisheries, crops or other produce of land^ within the limits of 
** his jurisdiction, such Magistrate shall record a proceeding, stating the grounds 
of his being so satisfied, and shall call on all parties concerned in such dispute 
to attend his Court in person, or by agent, within a time to be fixed by such 
“ Magistrate, and to give in a written statement of their respective claims, as 
respects the fact of actual possession of the subject of dispute- Such Magistrate 
“ shall, without reference to the merits of the claims of any party to a right of 
** possession, proceed to enquire and decide which party is in possession of the- 
“ subject of dispute.” 

The language of the present law is as follows : “ Whenever a District 
“ Magistrate, etc., is satished from a police report or other information that a 
dispute likely to cause a breach ot the peace exists concerning any tangible 
immomable property or the boundaries thereof, within tlie local limits ot his 
“ jurisdiction, he shall maka an order in wilting, stating the grounds of his 
“ being so satisfied, and requiring the parties concerned in such dispute to 
“ attend Ins Court, in person or by pleader, within a time to be fixed by 
” such Magistrate and to put in written statements of their respective 
“ claims as respects the facts of actual possession of the subject of dispute. The 
“ Magistrate shall then, without reference to the merits of the claims of any such 
'‘parties to a right to possess the subject of dispute, peruse the statements so 
“ put in, hear the parties, receive the evidence produced by them respectively, 

*’ consider the effect of such evidence, take such further evidence (if any) as 
he thinks necessaiy, and, if possible, decide whether any and which of the 
“ parties is then in such possessiofi of the said subject.” 

It has been argued that the introduction of the word “such” before 
“ possession ” in the last clause of the section just quoted indicates an intention 
on the part tff the Legislature to^lter the law. We are not able to accede to 
this argument. We think that both under the old law and under the new law 
parties were required to plead as to actual possession, and the decision of the 
Magistrate was to be upon this same possession. Under the present law, this 
is clear because the words “ such possession ” [418] refer to actual possession* 
Under the old law it is hot so clear because the word “ such ” does not come 
before “ possession” , but we think that, inasmuch as the old law required 
parties to plead as to actual possession, it was intended that the decision of the 
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Magistrate should deal with the same possession, that is, actual possession. It 
is more difficult to deal with the alteration in the language of the Legislature 
introduced by the term “ tangible ” before “ immoveable property/’ If the word 
“ tangible ” had been introduced before “ possession,” it would have been clear 
that the intention of the Legislature was to alter the law as laid down by the 
decision in the case of Sutherland v. Crowdy^ and the other similar cases ; but 
the use of the word “tangible" not in connection with “ possession," but in 
connection with the words “ immoveable property," does not in our view indicate 
a similar intention. It is, we think, quite explainable without assuming any 
intention on the part of the Legislature to alter the law as laid down by the 
decisions of this Court. Under the old Code the dispute was a dispute ** concerning 
any land or the boundaries of any land or concerning any houses, water, fisheries, 
crops or other produce of land.'' Now, this dispute was certainly, so far as regards 
fisheries, a dispute concerning an incorporeal right, and an incorporeal right is 
intangible property. The dispute which the present Code speaks of is a dispute 
concerning any tangible immoveable propeity, the word “ fishenes " and other 
words have been omitted It is clear that a dispute concerning an incorporeal 
right would not come within the purview of the section in the present Code. We 
think, therefore, that the alteration in the language by the introduction of the 
word “ tangible " is explainable by the exclusion from the section of the present 
Code of words descriptive of incorporeal or intangible right or property. Undei 
the old law it was held that a dispute between rival zamindars as to the right 
to collect rents was a dispute concerning land. We think it impossible to say 
that a similar dispute is not, within the meaning of the present law, a dispute 
concerning tangible immoveable property The use of the word “ concerning ’’ in 
the definition seems to make this wide construction possible, and this word is 
•retained in the present Code. 

[417] Speaking for myself, I may say that I would gladly have come to a 
different conclusion, because I think that disputes between zamindars as to 
the right to collect rents ought not to be brought into the inferior Criminal 
Courts in this country. But applying the ordinary rules of construction, I 
do not see how we can arrive at any other conclusion than that the 
Legislature has not had the intention of altering the law as settled by the 
decisions of this Court. The rule must he discharged. 

Buie discharged. 


NOTES. 

[THE MEANING OF “TANGIBLE IMMOVEABLE PROPERTY" IN S. 145 OF 
ACT X OF 1882— 

It includes a temple (Weir, II 99, 110 , 112), Rents (11 Cal , 413 ; 12 M. 8R ; IG C., 613; 
5 A. W. N., 299 , 15 C., 527 ; 12G, 539) , Crops (15 A 394) . Now the law is made clear by 
the addition of cl. (2) which clearly defines what the term land or water (the expression used 
in the new Code of 1898 for the older expression (tangible immoveable pi’operty) includes. 
The explanation given supersedes the decision in cases ropdrted in 12 C , 539 and 13 C. 179 
(fishery right) as the present section applies equally to rights in fishery J 
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ORIGINAL CIVIL. 

TIk 8th April, 1886. 
Present ■ 

Mr. Jdsticb Norris. 


Bhutnath Dey and another PlaintiiTs 

versus 

Ahmed Hosain and others Defendants. 


Mahomedan law — Gwirdian — Minor — Infant — Guardian of property — 
Mortgage— Co heirs — Infants’ hahilUy. 

In May 1881 , certain co<heirs of a deceased Mahomedan mortgaged a portion of the 
property which had descended to them in common with others, then infants, as heirs of the 
deceased. The mortgage was raised for the purpose of paying off arrtars of rent of B,putni 
taluk which was a part of the property inherited from the deceased There was no evidence 
to show that there were any other necessary expenses connected with the deceased’s estate 
which had to be met, nor what that estate consisted of, nor whether the arrears of rent could 
or could not have been paid without having recourse to the mortgage. According to the 
Mahomedan law the mortgagors wore not the guardian of the property of the infants 

Held that the shares taken by the infants as heirs of the deceased were not bound by 
the mortgage. 

This was a suit on a mortgage of certain lands and premises situated 
partly in Calcutta and partly in the district of the 24-Pergunnahs. The 
property in question formerly belonged to one Sheik Ahmed Ally Ostagur, a 
Mahomedan of the Sunni sect, who died in August 1879, leaving him surviving 
his mother Arneenah Bibee, two sisters Sahuran Bibee and Surjein Bibee, 
his first wife Arzu Bibee, three children by his first wife, namely, Ahmed 
Hosain, Rahimunessa Bibee and Banni Jan Bibee, and one son, Palk Jan, 
by his second wife who predeceased him, 

[« 8 ] The mortgage in question was executed on the 12th of May 1881, 
in favour of the plaintiff by Arzu Bibee, Ahmed Hosain and Rahimunessa to 
secure the repayment of Rs. 2,000, and interest at 12 per cent, per annum. 
It was alleged in the plaint that the Rs. 2,000, was borrowed for the purpose 
of paying the rent of a putm taluk situate in the district of Jessore, which had 
formerly belonged to Sheik Ahmed Ally Ostagur and which descended at his 
death to his heirs. The only question at issue in this suit was at to the 
liability of Banni Bibee and Palk Jan, both of whom were infants at the 
institution of the suit. 

Mr. DoTiglas White for the Plaintiff. 

Mr. Henderson for the Defendant Banni Bibee. 

Mr. Sate for the Defendant Palk Jan, 

The Judgment of the Court was as follows ; — 

HovriSf J. — This Vas a mortgage suit, and the facts of the case were as 
foflowB 

One Sheik Ahmed Ally Ostagur died in August 1879, leaving him surviving 
as his heirs, heiresses and legal representatives according to Mahomedan law, 
hfo widow Arm Bibee, his three children by her, viz., the defendants Ahmed 



AHMED HOSATN &o. [1885] LL.R. 11 Cal. *19 

Hosain, Bahimunessa Bibee and Banni Jan Bibee, his son by a wife who had 
predeceased him, viz., the defendant Palk Jan and his mother Ameenah 
Bibee. 

On the 12th May 1881, Arzu Bibee, Ahmed Hosain, and Bahimunessa 
Bibee mortgaged three plots of land in the 24-PergunnahB, and one plot in 
Calcutta to the plaintiffs to secure the repayment of Rs 2,000, with interest 
at 12 per cent. 

The plot of land in Calcutta formed part of the estate of Sheik Ahmed 
Ally Ostagur , the plots in the 24-Pergimnahs belonged to Arzu Bibee 
Subsequently to the mortgage Arzu Bibee conveyed her interest in one of the 
plots in the 24-Pergunnah8 to Ameenah Bibee, who died in February or March 
1882, leaving her surviving as her heirs and heiresses, according to Mahomedan 
law, the defendants Ahmed Hosain, Bahimunessa Bibee, Banni Jan Bibee 
and Palk Jan. 

[419] Arzu Bibee died in May 1883, leaving her surviving as her heirs and 
heiresses, and legal personal representatives her three children, the defendants 
Ahmed Hosain, Bahimunessa Bibee, Banni Jan Bibee, and her mother, the 
defendant, Chand Bibee. 

The mortgage of 12th May 1881, purported to be executed for the purpose 
of raising money to pay the arrears of rent then due in respect of a certain 
zamindari belonging to the estate of Sheikh Ahmed Ally Ostagur, situate in 
Jessore, for the recovery of which the zammdar had put in force the provisions 
of Regulation VIII of 1819, for the sale of the tenure under which notice of 
sale had been published, and the day for sale fixed, and for other necessary 
expenses connected with the said estate There was a wicked attempt on the 
part of the defendant Ahmed Hosain to set up as a defence to the suit that 
the mortgage of 12th May 1881 was not a genuine transaction but a henami 
one , he denied having received any of the consideration money himself , 
denied that it 'was paid to his sisters in his presence , he denied that the money 
was advanced for the purpose of saving the putm tahik at Jessore. I was satis- 
fied at the time that the man knew he was swearing falsely, and I directed his 
prosecution for perjury. 

I am satisfied from the evidence of Golam Hosain that the money was 
raised for the purpose of paving the arrears of rent due in respect of the piitm 
holding at Jessore, but there is no evidence that there were any other neces- 
sary expenses connected with Sheikh Ahmed Ally Ostagur 's estate that had to 
be met, nor is there any evidence as to what that estate consisted of, nor is 
there any evidence as to whether the arrears of rent could or could not have 
been paid without having recourse to the mortgage 

The defendants Palk Jan and Banni Jan Bibee are infants. 

The plaintiffs contended that the mortgage was binding upon them, as it 
was in reality made for their benefit as heirs and heiresses of their father, the 
executants, or some one of them being their natural guardians. 

Mr. Sale, for the Defendant Palk Jan, argued that neither of the^xecutants 
of the mortgage could, according to Mahomedan law, be guardians of his client ; 
that the executants had signed only on their own behalf ; and that even if 
either of the [420] executants had authority to bind the ^infant's estate, there 
was not such an urgent necessity as to warrant them in doing so. 

Mr. Henderson for the infant Defendant Banni Jan Bibee followed the 
same line of argument. I am of opinion that, as far as Mr. Sale's client is 
concerned, these contentions must prevail. In Shama Churn Sircar's Tagore 
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Lfltw Lectures for 1873 at p. 477 it is laid down that “ guardians are natural, 
“ testamentary and appointed ; and guardianship over a minor is for the purpose 
“ of matrimony, care of his person, and management of his property. The 
guardianship of a minor for the management and preservation of his property 
devolves first on his or her father, then on the father’s executors — next on 
‘‘ the paternal grandfather, then on his executors, then on the executors of such 
executors, next on the ruling power or his representative, the kazi or judge. 
“ In default of a father, father’s father and their executors as above, all of 
“ whom are termed near guardians, it rests in the Government, or its represen- 
“tative, to appoint a guardian of an infant’s property.” 

In Macnaghten's Principles of Mahomedan Law, 6th Ed., page 304, it is 
laid down that, “ in law, guardianship over minors is of two descriptions — 
“ the one for the purpose of matrimony, the other for the care of property. 

The care of property legally devolves, first on the father and his executor, 
“ next on the paternal grandfather and his executor, next the right of nomina- 
“ tion rests in the ruling power and its administration , that is to say, any person 
“ whom the Government may please to appoint to the custody of the infant's 
“ property is a legal guardian, according to the authority (The Vtqaya) above 
.“quoted. First, his father, or the executor of the father, is his guardian, then 
“ the paternal grandfather or his executor, then the magistrate or his executor.” 
It is clear from these authorities that neither of the executants of the mortgage 
had power bo bind the infant , neither of them was in the position of a guardian 
having any power as such over the property of the minor. The suit as against 
Palk Jan must be dismissed with costs on scale No. 2. I shall, however, 
allow the plaintiffs to add these costs to the mortgage debt. 

The case against Mr. Henderson's client is different to the [421] one 
against Sheik Palk Jan She is interested in the mortgaged premises not 
only as heiress to her father, but also as heiress to her mother this latter in- 
terest IS bound, but not the former. 1 am further of opinion that even if any 
one of the executants of the mortgage had been in the position of near guardian 
to the infants, there is no sufficient evidence to warrant me in coming to the 
conclusion that it was absolutely necessary to charge their shares of their 
father’s property. 

There will be the usual mortgage decree with the necessary declarations ; 
costs on scale No. 2 against the defendants other than Palk Jan. Costs of the 
guardian ad litem to Banni Jan Bibee to be paid by the defendants on scale 
No. 2, and the amount added to the mortgage debt. 

Suit decreed. 


NOTES. 

[THE POWERS OF A DE FACTO GUARDIAN UNDER MAHOMEDAN LAW— 

Mother. A mother ir not a natural guardian ; if she deals with the estate of the minors 
without being specially authorized by the Judge or father, her acts should bo treated as null 
and void , but if they are to the manifest advantage of the children thev should be upheld ; 
if not they should be set aside {Ameer Ali Mahomedan haw, vol II, page 690). See 99 
Cal. 473, where it was held that an alienation by a mother is absolutely void. 

On the other hand, see 26 All , 22 , 30 Mad., 197. 

The same applies to acts of other relatives such as a brother, sister or uncle, 11 Cal 417 
(co-heire) . 12 W. R. 337 ; 6 Bom. 4^ ; 18 All , 373 ; 34 Cal 36 (40) ; see 34 All 213 where 
all the authorities on the subject were cited. It was held there that “ it is diffcult to see how 
the situation of an unauijhorised guardian is bettered by describing him as de facto guardian ; 
He may by lus de fcLoto guardianship assume important responsibilities m relation to the 
itdnor's property but he cannot thereby clothe himself with legal power to sell it.” This was 
a case of an alienation by an eldei brother. The question whether a sale by ade /ciccto guardian, 
if made for necessity, or for the payment of an ancestral debt afiecting the minor's property 
wad Ifhenefioial to the minor is altogether void or only voidable was left open as it was 
wmiieeiisary to decide it in that case See 34 Gal., 36 * 34 Gal., 65 ; 26 AIL, 22 ; 1 All., 533 ; 
90 Bom., 199; 3 B. L. B., A. 0. 423.] 
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[11 GaL 121] 

APPELLATE CIVIL. 

The 1st April, ISSfi 
Present : 

Mb. Justice Tottenham and Mb. Justice Ghose. 

Bussunfceram Mar wary (Plaintili) Appellant 

versus 

Kamaluddm Ahmed and others (Defendants) Hespondents. 

Mahomedan law — Succession — Liability oj one of several heirs to 
pay ancestors' debt, when hut for his own action debt would be 
barred by limitation — Justice, equity and good conscience, 
Application of principle of Act VI of 1871, s 

A, A Hindu, and a creditor of B, a deceased Mahomedan, sued C, D, E and F, his heirs, 
to recover a sum of money alleged to be due on a roka, alleging that they were in possession 
of B's estate, and praying for a decree against the estate upon that footing. It was not disputed 
that the debt would have been barred by limitation, but for a part payment made by C, and 
endorsed by him on the back of the roka. D, E and F were no parties to such payment, and 
it was found not to have been made with their consent The first Court, considering that 
collusion existed between A and C, and having regard to the fact thac C did not dispute his 
liability, gave A a decree for the full amount of the debt against C without finding whether 
the roka was genuine or not, and held that the shares of D, E and F in B*s estate were not 
liable for any portion ot the debt A [422] accepted this decision and did not appeal. C 
appealed on the ground that he could only, under the Mahomedan law, be held liable for a 
part of the debt in proportion to the amount oi B's estate whiph had come into his hands. 
The lower Appellate Court decided in C’s favour, and varied the decree by directing that A was 
only entitled to recover two-fifths of the debt from C, that being^he amount of C’s share. D, 
E and F were not made parties to that appeal. 

A then specially appealed to the High Court, making D, E and F parties. 

Held, that under the circumstances of the case, and having regard to the rule of 
Mahomedan law, A was not entitled to a decree against C for more than two-fifths of the 
debt. 

Held, further, that, applying the principles of justice, equity and good ooiisciciico to the 
case, inasmuch as A was a Hindu, it would not, under the circumstances of the case, be 
cquiLable to hold C liable for the whole of the debt 

This was a suit for the recovery of a sum ol Es. 1,758-12-8 due upon a roka 
said to have been executed by one Furzund Ah, the grandfather of the defend- 
ants, who had died since its execution. The plaintiff sued the defendants as 
heirs of Furzund Ali, alleging that they were in possession of the estate, and 
asked for a decree against the estate of Furzund Ah, their ancestor. It was 
not disputed that but for a payment said to haj^e been made by Kamaluddin, 
and endorsed by him on the back of the roka, the debt would have been barred, 
and it was contended on behalf of the other defendants that no such payment 
was ever made, and that the plaintiff and Kamaluddin weate acting in collusion 
to defraud them, and, even if the payment was made, they were not bound by it. 

• Appeal from Appellate Decree No. 368 of 1884, against the decree of W. Verner, Esq., 
Judge of Bhagulpore, dated the 18th of December 1888, modifying the decree of Hafez Abdul 
Karim, Khan Bahadur, Subordinate Judge of that district, dated the 31et of May 1682. 
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The finding of the lower Courts* together with the nature of the evidence 
adduced* is sufficiently stated in the judgment of the High Court. 

Mr. Amtr Ah and Moulvie Serajul Islam for the Appellant. 

Munshi Mahomed Yusoof^ and Mr, M. L. Sandel for the Respondents. 

Mr. Amir Ah for the Appellant. — Under the Mahomedan law the debts of 
the deceased are a first charge on the estate, and the heirs are bound to pay 
them before they distribute the estate amongst themselves, and, as the suit was 
properly [ 423 ] framed against the defendants as representing the estate of 
the deceased, the plaintiff was entitled to a decree in full to be satisfied out of 
the estate. The question, therefore, in this case is, whether Kamaluddin is not 
liable for the whole debt By the evidence Kamaluddin was shown to have 
been in possession of the whole of the estate, and that he made all the collect 
tions and the disbursements , and, therefore, inasmuch as the suit is in the 
nature of an administration suit, the whole estate in Kamaluddin 's hands is 
liable for the debts of the deceased The principle that the heirs of the 
deceased are liable for their share of the debt of the estate in proportion to 
the share of the estate they have received is inapplicable to this case, as 
Kamaluddin was in possession of the whole estate, and in any event it was 
competent to him to make the payment at the time he did as manager of the 
estate, and the other defendants would be bound by his actions — Assamatkem 
Nessa Bibee v Roy Lutchmeeput Stn{jh (1 L. R , 4 Cal., 142) , Miittyjan v. 
Ahmed Ally (I. L R., 8 Cal., 370) , Hamu Singh v Micssamat Zakia (I. L. 
R., 1 All., 57) , and Macnaghten’s Mahomedan Law, p. 88 

Munshi Mahomed Yusoof for the Defendant Kamaluddin — The suit is not 
an administration suit, and the principle that a creditor is only entitled to 
recover from each heir his share of the debt in proportion to his share in th^ 
estate would certainly apply if the Mahomedan law is held to apply at all, 
seeing that one party is a Hindu. In any event, the plaintiff had his remedy 
in his hands, and did not choose to avail himself of it, as he did not appeal 
against the decree of the first Court, which held that the shares of the estate 
in the hands of the other defendants were not liable, and that being so, it would 
now be inequitable to allow him to saddle Kamaluddin with the whole 
liability — Sudabnrt Pei shad Sahoo v Lotf Ah Khan (14 W. R , 339) , Hedaya, 
book XX. ch. /7, Grady, p. 349, 

Mr Amir^Ah in reply. 

The Judgment of the Court (Tottenham and Ghosb, JJ.) was as follows 
This was a suit brought bv the plaintifi, one Bussunteram Marwary, 
against Sheit Kamaluddin, the grandson, and three [ 424 ] ladies, being the 
grand -daughters of, and heirs to, the estate left by one Furzund AH. There 
was also another defendant in the suic, viz., one Azeezunissa ; but we think we 
may discard her from our consideration, because, as disclosed in the judgment 
of the Court of First Instance, her husband, Yusoof Ali, the son of the said 
Furzund All, predeceased flis father, and therefore she (Azeezunnissa) could 
not rank as an heir. 

The s«it was instituted for, recovery of a sum of Rs. 1,758-12-8 due upon 
a roka said to have been executed by the said Furzund Ali , and the plaint 
alleged that, after his death, the defendants, his ‘ heirs,’ were in possession 
of his estate,” and as'ked that judgment might be given for the money “against 
the estate of Furzund Ali, ancestor of the defendants.” 

The defendant ^o. 1, Kamaluddin. raised no other defence than that the 
account given in the plaint was not correct, and that the plaintiff' was not 
entitled to recover the whole amount claimed. 
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Among the female defendants, Osikunnissa and Ohidunnissa defended the 
suit upon the ground that the roka in question was not true, and that it was 
barred by limitation , and that the suit itself was the result of collusion 
between the plaintiff and Kamaluddin 

It appears that the plaintiff relied upon an endorsement said to have been 
made by Kamaluddin on the back of the roka, ' showing that before the roka 
was barred by limitation, Kamaluddin had paid a certain sum of money as 
part payment of the principal , and he (the plaintiff) therefore contended that 
the suit was within time. Kamaluddin was examined about this matter, and 
he admitted the said endorsement and payment, and alleged in the course of 
his evidence that the collections from the entire estate were in his charge, and 
that he had not as yet paid his sisters anything from the collections. 

The Court of First Instance, while suspecting that there was collusion 
between the plaintiff’ and Kamaluddin, and that the alleged part payment of 
the principal was not true, held that there was no authority in Kamaluddin to 
pay any money on behalf of the other heirs, and that the claim as against them 
was barred by limitation, but that the suit should be decreed against Kama- 
luddin, because he did not oppose the claim, and because [425 j he admitted 
having made the said payment, which had the effect of saving the claim from 
being barred. The Court then found that Es. 1,729-12-9 was due to the 
plaintiff, and gave him a decree for the whole amount as against Kamaluddin, 
and declared that the decree should be realized from, and by the share of, that 
person alone, and that the shares of the other heirs should be exempted. 

Against this decree of the first Court the plaintiff’ preferred no appeal , but 
the appeal that was made was by the defendant Kamaluddin, complaining 
that the decree as passed against him was erroneous The District Judge has 
‘held that the claim as against Kamaluddin is not barred by limitation, though 
it IS barred against the other heirs, but that under the Mahomedan law no 
more than an amount proportionate and equal to his legal share, which was 
two-fifths, in the estate left by Furzund All, could be decreed against him. 
The Judge accordingly decreed the claim for a two-fifth share of the money due 
under the roka^ 

Dissatisfied with this judgment, the plaintiff has appealed to this Court , 
and in this appeal he has enlisted, not only Kamaluddin as a respondent, but 
also the other hens, who were not parties in the lower Appellate Court. His 
counsel has urged the following points before us — 

First.— That under the Mahomedan law the debts of the deceased, being 
a prior charge, the heirs cannot take the estate before the said debts are paid , 
and therefore a decree should have been awarded for the amoiAit due to the 
plaintiff against the whole estate of Furzund Ah. 

Second . — That this being an administration suit, and Kamaluddin being 
shown to be in possession of the whole estate in his representative capacity, a 
decree should be awarded charging the whole of the assets in his hands. 

Third. — That, at any rate, a decree should be passed for the whole amount 
as against the share of Kamaluddin. , 

There can be no doubt that, according to tlie Mahompdan law, next to the 
duty of meeting the funeral expenses of the deceased, it is incumbent upon the 
heirs to discharge his debts, and that the whole estate is answerable for the 
same. If in this case the [426] claim under the rokajw&s not barred by the 
law of limitation as against the other heirs, a decree rafght have been properly 
given charging the whole estate. But the Munsif held, and there was no 
appeal against his decision by the plaintiff, that the claim was barred against 
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those persons, and accordingly exempted their shares from liability. If the 
plaintiif was desirous of obtaining a decree against the whole estate, he should 
have appealed to the higher Court ; and we hold that it is not now open to him 
to ask that the claim should be adjudged against the estate generally. We 
may also observe that, as a matter of fact, although the question was raised 
by the said defendants, no decision was come to by the first Court upon the 
question whether the roka itself was genuine. That Court simply proceeded 
upon the admission of Kamaluddin in decreeing the claim as against him. 
But before any decree could be awarded, binding the other heirs and the whole 
estate, the debt should have been proved and found to be true — [see Hedaya, 
Bk. XXXIX, ch, /, and Assamathem Nessa Bibee v. Boy Lutchmeeput Singh 
(I. L. B., 4Cal.. 142)1. 

Mr. Amtr Ah, however, contends that Kamaluddin being shown to be in 
possession of the whole estate, he must be taken to be m such possession in 
his representative character, and therefore he should be called upon to account 
for the assets in his hands, and a decree passed accordingly against such 
assets. But it must be remembered that the suit of the plaintifi as laid in the 
plaint was not of that character. The plaintifi in his plaint distinctly alleged 
that all the heirs were m possession of the estate, and asked for a decree 
against the estate upon that footing. It was not even suggested that 
Kamaluddin was in possession in his representative capacity, and no prayer 
was made to call for an account from him It is indeed true that Kamaluddin 
in the coui’se of his evidence said that the entire collections of the property 
wore in his charge ; but, in the first place, this was no part of the plaintiff’s 
case , and, in the second place, neither the first nor the second Court accepted 
that statement, and found that this was so, but on the contrary the Munsif 
suspected that there was collusion between the plaintiff' and Kamaluddin, and • 
that [ 427 ] the payment of Bs. 200, said to have been made by Kamaluddin, if 
made at all, was not made on behalf of the otlier heirs. 

In this state of things we are unable to treat the case as an administration 
suit brought against Kamaluddin, in his representative character, and to give 
the plaintiff relief as against the whole estate, throe-fifths of which was, as a 
matter of fact, exempted from the plaintiff’s claim by the decree of the first 
Court, and in which decree the plaintiff* acquiesced. 

The next question that arises is, whether, failing to obtain a decree against 
the whole estate, is the plaintiff entitled to charge the share of Kamaluddin 
alone for the entire amount of his claim. This question is not free from 
difficulty ; but, on considering the matter m all its bearings, we are of opinion 
that he is not?so entitled. Under the Mahomedan law (vide Hedaya, Bk. XX, 
oh. IV), each of the heirs is bound to pay his own share of the debt ; and it is 
only in the event of one of them being in possession of all the effects that the 
creditor is entitled to have recourse to him And it also appears that if the 
estate be completely overwiielmed with debt, neither composition nor division 
among the heirs is lawful , but if the estate is not so completely involved, such 
a composition or division prior to discharge of the debts is allowable — ( Hedaya, 
Bk, XXVI,th. III). Now, in tl^e present case, it is not the plaintiff’s case 
that Kamaluddin is jn possession of the whole property ; and although there 
may not have been any division, properly so called, among the heirs, the plaint 
admits that they were in possession of the estate, and this must be taken to be 
a' possession of their respective shares according to the Mahomedan law. The 
AHababad High Court in two cases, in following the tenets of the Mahomedan 
law alluded to above, distributed the liability among the several heirs, and 
adjudged the creditor a proportionate share of the debt — Hamir Stngh v. 
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MuBsammat Zakia (I, L. R., 1 AIL, 57) ; and Pfrthipal Stngh v. Hmatm Jan 
(I* L. R., 4 AIL, 361) , and we agree With that Court in thinking that this was 
the proper course to adopt. In one of those cases — Pirtkipal Stngh v. Husaini 
Jan (I. L. R., 4 AIL, 361) — the facts were somewhat similar to those we have 
before us. It may be said that the Allahabad High Court proceeded upon the 
principle of the debt being small [ 428 ] in amount, and that the debt in the 
present case is not small, but of considerable amount. But it is not shown 
what is the extent and value of the estate left by Furzund Ali. What the 
Mahomed an law says is that it is only when the estate is completely involved 
that the heirs cannot take the estate and a division amongst them cannot be 
allowed before the debts are discharged We, therefore, hold that in the 
circumstances of the present case the plaintiff, under the Mahomedan law, can 
only obtain as against the two-fifths share of Kamaluddin a proportionate 
share of the money due to him. 

We propose, in the next place, to deal with the question of Kamaluddin’s 
liability according to the principles of justice, equity and good conscience ; for 
that is the rule of law laid down, when both the parties to the suit (as it is 
here) are not Mahomedans, in s. 24, Act VI of 1871 (the Bengal Civil Courts’ 
Act), and it may be doubtful whether the questions involved in the present 
appeal are questions falling within the first paragraph of that section, under 
which the Mahomedan or Hindu law, as the case may be, is to be adminis- 
tered. 


Now, it appears to us that the position of the parties is this • The judg- 
ment of the Court of First Instance — a judgment which was not questioned on 
’appeal by the plaintiff — declared, as we have already mentioned, that the claim 
of the plaintiff’ was barred by limitation as against the other heirs, save and 
except Kamaluddin , and that the shares of those heirs should be exempted 
from liability. This judgment is final, and the plaintiff is not now entitled to 
touch any of those shares The only share now in the hands of Kamaluddin 
is that which has devolved upon him according to the Mahomedan law, and 
which might be answerable for the plaintiff’s dem and . The debt due to the plain - 
tiff is indeed an indivisible one , and the plaintiff would, under ordinary circum- 
stances, be entitled to realize his dues from the whole estate, or from any portion 
of it as he might choose. But the circumstances that have occurred in the present 
instance are such that it would be inequitable to insist that Kamaluddin’s share 
should bear the whole of the debt. The claim of the plaintiff as against the other 
heirs is now barred by the law of limitation, and their shares having been exempted 
[♦a9j Kamaluddin would not be entitled to demand contribution from them 
in the event of the whole of the debt being realized from him or from his share. 
That being the case, it would not be just or equitable to hold the share of 
Kamaluddin answerable for the whole claim. If Kamaluddin had not helped , 
the plaintiff in keeping alive his claim by payment of a certain sum of money, 
he (the plaintiff) would not be in a position to get any decree at all. And we 
think that it would be unjust to hold that Kajialuddin by his acts-and conduct 
(which the first Court suspected to be the result of collusion between the 
plaintiff and Kamaluddin) not only kept the claim alive, but made his share 
answerable for the whole demand. If Kamaluddin was in a position to call 
upon the other heirs for contribution, there would be no difficulty in decreeing 
the whole claim as against his share. But, in the circhmstances of this case, 
we are of opinion that the plaintiff is not entitled to charge the shore of 
Kamaluddin with any more than a proportionate share of his dues. 
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We therefore see no ground for disturbing the judgment of the Court 
below, and dismiss this appeal with costs. 


Appeal dtsmtssed. 


NOTES. 

[1. JUSTICE, EQUITY AND GOOD CONSCIENCE— 

See also the following cases . — 6 Cal 794 , 7 All 775 , 11 Cal. 421. 

II. LEGAL POSITION OF HEIRS AS REPRESENTATIVES— 

See Mr. Tyahjt's MnJtomedan Law (1913) pp 601 — 521, see 5, where there is an attempt 
to collect the cases and analyse the results , also 19 Bom. 273 ] 


[11 Cal. 4S9] 

APPELLATE CIVIL. 


The 1st April, 1885 

Present 

Mr. Justice Tottenham and Mr Justice Ghose. 


Nitye Gopal Sircar .. ..Objector 
versus 

Nagendra Nath Mitter Mozumdar Petitioner 


Will, Attest ait on of — Witness — Signature — Mark — Indian Succession Act 
, (X of 1865), s. 50. 

The direction contained in s, 60, cl 3, of the Indian Succession Act as to each of the 
witnesses signing the will is not satisfied by the witnesses affixing their marks, and it is 
necessary for the validity of a will that the signature, as distinguished from a mere mark of 
at least two witnesses, shouldc appear on the will Fernandez \.Alve*<(\ L R , 3 Bom., 
3fl2) followed ; In the goods of Wynne (13 BLR., 392) dissented from 

If a tesititor on presenting his wi^l for registration admits a signature on the will to be 
his before a Registrar, and is identified before him by a witness, and both the Registrar and 
the identifiei sign their , names on the will as witnesses to the admission of the testator, 
such attestation is sufficient [430] to satisfy the requiiements of cl. 3 of s, 50 of Act X of 
1865. In Oie matter of Hurro Sundan Dabta (I. L R., 6 Cal., 17) followed. 

* Appeal from Original Decree No. 86 of 1884, against the decree of T. D. Beighton, 
Esq., Judge of Burdwan, dated the 20th of February 1884 
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Tills appeal arose out of an application for letters of administration in 
respect of a will. The application ha.d been granted by the Court below, and 
the objector now appealed. 

The facts of the case appear sufficiently from the judgment of the High 
Court. 

Baboo Trailokya Nath Hitter for the Appellant. 

Baboo Sharoda Charan Mttter for the Respondent. 

The Judgment of the High C.)urt (TOTTENHAM and Ghose,- JJ ) was as 
follows : — 

This appeal arises out of an application made by one Nagendra Nath for 
letters of administration in respect of the will said to have been executed by 
one Madhusudan Sircar on the 16th of Srabun 1279. The application was 
opposed by one Nitye Gopal Sircar, who contended that the said will was not 
duly executed by the said Madhusudan. The Court below has held that the 
document is genuine, and that it was executed according to the formalities 
prescribed by law , and, being of that opinion, has granted letters of adminis- 
tration to Nagendra Nath. 

The objector has appealed to this Court. There were two main questions 
raised by the learned vakeel who appeared for the appellant — first, that the 
will was not genuine; and, second, that none of the attesting witnesses having 
signed the document, but having simply put their marks against their names 
written by somebody else, there was no sufficient compliance with the rules 
prescribed by s. 50 of the Succession Act, and that the will was not therefore 
a valid document. 

Upon the first question we agree with the lower Court in holding that the 
will is genuine , and that it was executed by the late Madhusudan. The 
second question raised by the appellant’s vakeel is one which is not free from 
difficulty, and Ave may confess that it is with some hesitation that we pro- 
nounce our decision in the matter 

[481] The rules laid down in s. 50 of the Succession Act as to the execution 
of a will are 

The testator shall sign or shall affix his mark to the will, or it 
shall be signed by some other person in his presence and by his direction.’' 

2nd , — “ The signature or mark of the testator, or the signature of th<i 
person signing for him, shall be so placed that it shall appear that it was intended 
thereby to give effect to the writing as a will.” 

3yd. — “ The will shall be attested by two or more witnesses, *each of whom 
must have seen the testator sign or affix his mark to the will, or have seen some 
other person sign the will in the presence and by the direction of the testator, 
or have received from the testator a personal acknowledgment of his signature 
or mark, or of the signature of such other person ^and each of the witnesses 
must sign the will in the presence of the testator, but it shall not be necessary 
that more than one witness be present at the same time, and no particular 
form of attestation shall bo necessary.” • ^ 

Now, it will be observed that, while speaking of the action of the testator, 
the Legislature uses the expressions, “ shall sign o? affix his mark,” “ signature 
or mark.” But in speaking of the witnesses, the section does not use any 
alternative expresi^ions, but simply says “ the witnesses'mwsi sign.” And this 
distinction, which we may state to be a marked distinction, occurs prominently 
in the third rule. That being the case, we cannot help thinking that the Legis- 
lature advisedly drew a distinction between the action of the testator and that 


5 CAL,— 138 


1097 



IhM. II CfiL m 


NITTE GOPAIi SIBCAB V. 


of the witnesses as regards the mode of their respective signatures. This 
may certainly lead in certain cases in this country to a great deal of 
inconvenienoef and in some instances the due execution of the will may be 
impracticable ; for it may happen, as it does happen now and then, that 
the will is executed at a very critical moment, and witnesses, who are 
able to sign their names, are not available. But whatever the incon- 
venience or difficulty may be in the proper working of the said rules, we 
cannot ignore the distinction which the Legislature has drawn. Mr. Justice 
PONTIPEX, 1432] in the case In the goods of Wynne (13 B. L. R., 392), observed 
that he was ** inclined to think that a signature by mark would be a sufficient 
“ signature by a witness even under the Indian Act, as it would undoubtedly 
“ be under the English Act.” But it will be observed that the point was not 
actually decided by him, nor was it necessary for him to come to any decision 
upon the matter in that case. We have examined the English Wills Act, and 
some of the decisions in England bearing upon the matter, but we are unable to 
come to the same opinion which Mr. Justice PoNTiFEX expressed. Section 9 of 
the said Act (1 Vic., o. 26) runs as follows — “ And be it further enacted that 
“ no will shall be v^id unless it shall be in writing and executed in manner 
** hereinafter mentioned, that is to say, it shall be signed at the footer end 
“ thereof by the testator, or by some other person in his presence and by his 
** direction , and such signature shall be made or acknowledged by the testator 
“ in the presence of two or more witnesses present at the same time, and each 
“ witness shall attest and subscribe the will in the presence oi the testator 
but no form of attestation shall be necessary.” 

The cases bearing upon the said section show that in regard to the action 
of the testator a signature by mark is sufficient , and in the case of witnesses 
the subscription needs to be a subscription either of the name of the witness, 
or of some mark intended to represent it. But it will be observed, in the first 
place, that the said section of the English Wills Act does not lay down, as it is in 
the Indian Succession Act, the distinction between a signature and a mark, and, in 
the second place, the words used in the English Wills Act, with reference to 
witnesses, are '‘shall attest and subscribe,” and not “ must sign,” as they are 
in the Indian Succession Act. That being the case, we are unable to follow 
the construction wliich has been put upon s. 9 of the English Wills Act in 
holding that the word “ sign ” in clause 3 of s. 50 of the Indian Succession Act 
includes a mark-signature 

In this view of the matter, we are of opinion that the second contention 
raised by the appellant against the will is correct , and we may observe that our 
view of the question is in accord with C«33] that expressed by the Bombay 
High Court in Fernandez v. Alves (I. L. R., 3 Bom., 382). 

But then we find that the will was presented by the testator for registra- 
tion before the Sub-Registrar ; and his signature was taken down before the said 
official on the back of the deed as admitting execution of it , and the writer of 
the deed, one Bepinbehari Bistu, who identified the testator before the Sub- 
Registrar, i^vbscribed his name next to that of the testator, and that was followed 
by the signature of the Sub-Re^strar himself. The said Bepinbehari in his 
evidence attests his^ own signature, and swears that he saw the testator sign 
his name to the will bbth before the Sub- Registrar, and also at the time of the 
execution of the deed, and we think that we may accept the certificate of the 
Sub-Registrar and the endorsements made by him, as also the evidence of 
Bepinbehari, as clearly showing that the document was presented to that autho- 
rity by Madhusudan as his will ; and that his signature having been taken, both 
BepihbBbarj and the Sub-Registrar signed their respective names. We have, 
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thereforei two persons who actually signed their names to the document after 
the testator had admitted it to be his will and put his signature on it. And we 
think that these persons may be properly taken to be witnesses within the 
meaning of s. 50, and that what was done before the Sub-Registrar would be a 
sufGicient compliance with the requirements of the third clause of s. 50 ; and we 
should have been prepared to uphold the will as a valid document had it not been 
for this, that neither the evidence of the said Bepinbehari, nor the endorsements 
by the Sub-Registrar, shows that the said witnesses, viz., Bepin and the Sub- 
Registrar, signed the will “ in the presence of the testator.” Although, perhaps, 
there can be little doubt in the matter, yet we think that the evidence ought to 
be clear upon the point , and we deem it right to take the same course which 
another Divisional Bench of this Court took — In the matter of the petition of 
Hurro Simdari Dabia (I. L. R., 6 Cal., 17) — in remanding the case to the lower 
Court, with directions that Bepinbehari may be recalled, and that the parties be 
allowed to adduce fresh evidence in this matter. [434] If the District Judge be 
of opinion, after taking such fresh evidence, that the said two witnesses signed 
their respective names in the presence of the testator, the order already passed 
by him will stand good, otherwise the application for letters of administration 
will have to be refused. 

Costs will abide the ultimate result. 

Case remanded. 


NOTES. 

[ WHAT IS * ATTESTATION * WITHIN THE MEANING OF SECTION 80:OF THE INDIAN 
SUCCESSION ACT— 

. Each of the witnesses must sign. It is not sufficient that he should affix a mark — 11 
Cal , 429 ; 3 Bom , 382 , 27 Cal , 169 The above authorities wore doubted in 15 Mad., 261, 
where it was also hold that the whole signature was not necessary, the initials alone being 
held sufficient. 

See (1904) IN L. R 14 (16) and 26 Cal , 246 (248), which arc cases under the Transfer 
of Property Act and were on that ground distinguished from the present case which entirely 
turns upon the express wording of section 50 of the Succession Act. 

See also (1912) 85 Had. 607 P. C.] 
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FULL BENCH RBFBBENCE. 

The 10th April, 1886, 

Present : 

Sir Richard Garth, Knight, Chief Justice, Mr. Justice Mitter, 
Mr, Justice Prinsep, Mr. Justice Tottenham, 

AND Mr. Justice Pigot. 

Hori Das Mai (Defendant) Appellant 

versus 

Mahomed Jaki and another (Plaintiffs) Respondents.''' 

Julkur rights tn tidal navigable rivers, Orant of, by the Crown— Grant, where 
there is no title by prescription,, must be proved — Evidence as to 
nature and extent of grant. 

" The exclusive right of fishery m tidal navigable rivers may be granted by the Crown to 
private individuals. Such a right must ordinarily be proved either by proof of a direct grant 
from the Grown, or by prescription. 

In the absence of title by grant or prescription in persons alleging themselves to be the 
holders of julkur under an tjara, the mere payment of rent by fishermen to former ijaradars 
does not estop such fishermen from disputing the rights of the alleged holders , but such pay- 
ment for the use of the 'julkur right is strong evidence of the rights of the alleged holders of 
the ijara, and of acquiescence in their title 

In the case of a grant of a julkur, in ascertaining what the boundaries of the are, 

or what rights of fisher^ are contained within those boundaries, whether the subject of the 
grant be in tidal navigable rivers or not, the Courts should be guided by the same rules of 
evidence as would be applicable for the purpose of determining the nature and extent of any 
other grant. 

Per PRINSEP and PiGOT, JJ. — Unless the boundaries given in a grant of a julkur clearly 
indicate to the contrary, a grant of b, julkur would not ordinarily include the right of fishery 
in tidal navigable rivers. 

This was one of five cases referred to a Full Bench by Mr. [ 435 ] Justice 
Prinsep and Mr. Justice Pigot on the 18th August 1884. The order referring 
these cases was as follows : — 

These are suits for rent of St julkur described in the plaint by boundaries or 
limits therein set forth. 

The plaintiffs •state that they are holders of an 8-anna share in the julkur, 
under ijaras from persons having title to certain shares in it. 

They claim the money, the subject-matter of the suits, from the defendants, 
as rent payable by them for the use of the julkur the sum, Re. 1, being half the 
amount alleged by the plaintiffs tahave been paid by the defendants to the ijara- 
dars who had ijaras jn the julkur, before the plaintiffs' ijaras were grant^ to 
them. The plaintiffs ^have never received any payment from the defendants. 

The def^dants set up various defences on the facts on which there have 
been findings against them in the lower Courts. 

* FuU Beimh References on Special Appeals Nos. 107 to 110 of 1688, against the decree 
of R. F. BiunpinJ, Esq., Judge of Dacca, dated the 3rd October 1882, affirming the decree of 
Baboo Nfimani Nag, the Munsifi of Kaligunj, dated the 27th February 1882. 
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The defendants contend that the relation of landlord and tenant never 
existed between themselves and the plaintiffs. 

The defendants further deny the right of the plaintiffs' grantors in the 
julhur as that julkur is claimed, that is to say, so far as it is alleged to include 
an exclusive right to the fishery in a tidal navigable river They allege that the 
julkur claimed by the plaintiffs includes such a right in part of the waters of 
the Megna, a tidal navigable river or branch of the Bay of Bengal. 

They deny that the plaintiffs, or those under whom they claim, ever had 
any right under any settlement or grant in respect of a julkur in* the above- 
mentioned waters. 

They further deny the right of Government to create, in favour of any 
individual, an exclusive right to a fishery in such waters, being the waters of a 
tidal navigable river, or of an arm of the sea 

The Courts below have held against the defendants upon these contentions. 

No grant from Government has been put in, conferring m express terms, 
upon the plaintiffs' grantors, or upon those from whom they derive title, an 
exclusive right of fishery in the above-mentioned waters. But certain proceed- 
ings of the Collectors of Dacca and Tipperah (within whose jurisdictions the 
julkur C«36] claimed extends) from which it would appear that those autho- 
rities recognised or sanctioned the boundaries of the julkur, nearly, or exactly, 
as those boundaries, are described in the plaint. 

Those proceedings were taken in 1860 and 1863 ; and there can be no 
doubt that before that time a 'julkur corresponding, in name at least, with that 
mentioned in these proceedings (whatever may have been lawfully included in 
it) had been held by the plaintiffs’ grantors or by those whom they represent ; 
but held under grants or settlements made from time to time by the revenue 
officers |or limited periods. 

In second appeal the questions raised before us were, whether the lower 
Courts wore justified in holding that the plaintiffs had established their exclusive 
rights, as against the defendants, in the waters included wdthin the boundaries set 
out in the plaint, so far as they are waters of a tidal navigable river or arm of 
the sea, as the waters of the Megna at the place in question are admitted to be, 
and that they had proved the existence of the relation of landlord and tenant as 
between themselves and the defendants. 

A question similar to the first was considered, under somewhat similar 
circumstances, (and also in second appeal) in Prosunno Coomar Sircar v. 
Ram Coomar Parooe'y (I. L. R., 4 Cal., 53) which is the last reported decision 
on the subject. There is also a judgment of the Sudder Dewany^ Adawlut for 
1859, page 1357, to the same effect, and in the case of Baba'll Ma'ijacha v. Nagu 
Shravucha (I. L. R., 2 Bom., 19), where all the authorities up to that date are 
referred to by WestROPP, C. J,, that case is approved of But it has been brought 
to our notice in the course of the argument that in a case of Hamid Ah v. 
Krtsto Mohun Jaha heard before the Chief .fustice and Mr. Justice MiTTER, 
in May 1882, upon reference from the Small Cause Court at Bhola, this Court 
appears to have arrived at a conclusion, nob entirely in acoordaiShe with the 
opinion expressed by Markby, J., in the above case. • 

The second question raised seems closely connected^with the first. 

ft37j We desire, therefore, to refer these cases to a Full Bench, and to 
submit the following questions : — 

. Whether exclusive rights of fishery in tidal navigable rivers can be granted 
to private individuals, or to certain classes of persons by the Crown ? 
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Wl)6ther, in the absenoe of proof ot title by-prescription, the rights to 
such a fishery can be established without proof of a direct grant from Govern- 
mant ? 

Whetiher when Otjulkur is granted which, in the boundaries assigned to it 
in the grant, includes waters which are not, and waters which are, part of an 
arm of the sea or of a tidal navigable river, such grant should not be held to 
include the former only, unless it be expressly stated in the grant that the latter 
also are included ? 

Whether, in the absence of title by grant or prescription in the plaintififs, 
payments by the defendancs to the former claimants of the julkur, or to the 
plaintiffs, for leave to fish in the above-mentioned tidal navigable waters, 
should be held to preclude them, either as tenants, or in any other manner, 
from disputing the plaintiffs’ rights therein ? 

Mr. Doss (with him Baboo Koloda Kinktir Boy) for the Appellants. — 
There being no law on the subject, the Court should be guided by Roman law 
which is founded on equity and good conscience. The Institutes of Justinian, 
Liber II, ch. I, lay down that all rivers, ports, etc., are public property. I 
contend that the Crown cannot grant such a right, because it would amount 
to a monopoly ; and all monopolies are against the fundamental laws of the 
British Crown — Coke’s Institutes, Part III, ch. 85, p. 181. The case of Giireeb 
Hossein Ckowdhroe v. Lamb (S. D. A., 1859, p 1357), lays down that the bed of a 
navigable river where the tide ebbs and flows must be prinui facte regarded as 
vested in the State, and the fishery in it as open to the public, the Government 
being merely a trustee for the public. In commenting on the case the Chief 
Justice of Bombay in Baban Mayacha v. Nagu Shravucha [I. L R , 2 Bom., 
19 (40)] says ‘‘ that decision is conformable to English law, and is, I think, 
sound as Indian law. ” Evidently being of opinion that there is some principle 
of law which is 1438 ] applicable to both countries, and that principle I# submit 
was the principle of monopoly. [Mr. Evans, as amicns cunos, stated that 
the Isle of Bombay was granted to Charles II under a marriage settlement, 
and by Charles II to the East India Company as part of the Manor of Green- 
wich. See the Charter of 1669.1 The case of Chunder Jaleah v. Bam Churn 
Mookerjee (15 W R , 212) has no application to the present case, as a distinc- 
tion was then drawn by Glover, J., between navigable rivers and rivers in 
which the tide ebbs and flows. In Dagram v. The Collector of BuUooa (W. R., 
1864, p. 243), although the plaintiff established his right to a private fishery 
in certain tidal and navigable rivers, the principles laid down m Chunder 
Jaleah v. Bam Churn Mookerjee (15 W. R., 212) and Doe d. Scebkristo v. E. I, 
Company (6 Moo. I. A., 267), were adopted and approved. 

In Beg. v. Kastya Bama [8 Bom. H. C , 63 (87)J , West, J., in speaking of 
the prerogatives of the Crown in India with regard to this question, said ; ‘ I 

am not aware thaf in any case they have been so used as to exclude any sub- 
ject in this country from fishing in any part of the sea. ” In Prosunno Coomar 
Sircar v. Bam Coomar Parooey (I. L. R., 4 Oal., 53) Markby, J., doubted the 
power of the Government to make such a grant. As regards the other points 
referred, I •Submit the mere uce of the word julkur in the robokari of the 
Revenue Commissiorjer would not give the plaintiff' the exclusive right of 
fishery in tidal navigable rivers. The word may be perfectly satisfied by 
applying it to the right to fish within enclosed waWs, and the presumption 
would be against any such private right. The boundaries given in the plaint 
do not tally with the boundaries given in the report of the Record -keeper. Nor 
are there any boundaries given of the disputed in the grant, and no 

specifie mention of the julkur in the river Megna , the exclusive right of fishing 
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tidal rivers should not be extended. In the case of the Collector of Jessore v. 
Beckwith (5 W. R., 175), it was held a settlement Dol includes all that 
ordinarily passes as assets of the settlement but not what is exclusively reserved 
as the right of the State, the right to the julknr of large navigable rivers 
which, [439] according to clause 2, s. 4, Reg. XI of 1825, never passed to 
private individuals with whom Government made settlements. 

The Advocate-General (Mr. Paul) with him Baboo Durga Mohun Dass 
and Baboo Bussunt Goomar for the Respondents. — Such a fishery is an 
incorporeal right — see Bahan Mdyacha v. Nagu Shravucha{l. L. R., 2Bom., 19). 
The English Common law has not been extended to the mofussil , and the 
question is what is the territorial law m Bengal The case of Campbell v. 
Hall (Cowp., 204), lays down “ that the laws of a conquered country 
continue in force until they are altered by the conqueror.” So we must go 
back to the law of the Mahomedans. Elphinstone v. Bedreechuml [1 Kn 329 
(»o<e)] shows that there is no distinction between the public and private 
property of an absolute monarch, and that he can dispose of it as he pleases 

The British Government succeeded to the laws of the* Mahomedans, the 
Mahomedan criminal law was in force until the time of the Penal Code. Prom 
time out of mind the British Government have let out in settlement these 
julkur rights. The Crown used to grant such rights before the permanent 
settlement ; and I have known of such rights being granted in navigable rivers. 

[Garth, C. J. — If it was only in navigable rivers that these grants were 
made, it is no proof that the English law does not apply to tidal navigable rivers.] 
The case of Bagram v. The Collector of Bullooa (W. R., 1864, p. 243), shows 
that a right of fishery can be established in a tidal navigable river. Regulation 
XI of 1825 recognises the fact that beds of navigable rivers may be in 
individuals, and that private persons cannot prevent a person using a boat on 
such river. fPiGOT, J — Section 5 prevents persons encroaching on such beds, 
and paragraph 3 of s, 4 indicates the circumstances under which the Government 
may step in. 1 The particular pdkur in this case is found to be within the 
limits of my zamindaii, and I have a riglit to fish therein, the public having 
no such right. [PlGOT, J. — Have yoii every right over your julkur , could not 
the Government grant the right of navigation over it ?] In the Bombay case 
the Crown did not claim the right as against the subject, the suit was between 
two fishermen. The [440] case of Chunder Jaleah v. Bam Churn Mookerjee 
(15 W. R., 212), shows that the right to fish in a navigable river does not 
belong to the public In these cases the Courts below have found that the 
grants are made out, and therefore no presumption arises against me. As to 
the authority in Coke — see Hall v Campbell (Cowp , 204), and Aristey's speecli 
in the report of Ameer Khan's case. 

The area of the pdkur granted to me includes waters which are, and 
waters which are not, navigable. [PiGOT, J - When the right in tidal navi- 
gable waters is not expressly granted, do you say* that right is granted ? ] I 
contend that, unless the right is excluded, it passes. fPiGOT, J. — But 
Markby, j., has held exactly to the contrary.] Here the grant isp^^ur parah 
salami, and the boundaries are given, and Mar^BY, J., says that the boundaries 
being uncertain if you include the hheels and jheels that Is sufficient, so that 
judgment does not apply. [GARTH, C.J.— In the casfe of Gureeh Ilossein 
Chowdhree v. Lamb (8. D. A., 1859, p, 1357), the Court was of opinion that 
such a grant as the present could be made , it is in your favour so far.] Rents 
have also been paid to me, and Field, J., in Gaur Hdri Mai v. Amtrunnessa 
Kkatoon (11 C. L. R., 9), says that the payment of rent precludes the setting 
up of the defence that I never had any title at all. [PiGOT, J. — The rents were 
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paid to your lessors, the previous ijaradars.] I submit that the Crown has a 
right to make such a grant, and that Magna Charta does not prevent it ; and 
1 also say that the rule which applies to navigable rivers applies to navigable 
tidal rivers in this country. 

Mr. Doss in reply contended that in the S. D. A. case, the question was 
whether the grant of exclusive right of fishing in the Megna was proved or not ; 
and that that case did not decide the question whether the grant could be 
made. 

The Opinion of the Full Bench was as follows . — 

Garth, C J. (Mitter and Tottenham, JJ., cmicurrmq), — This is a 
reference made to a Full JBench in five different suits, which have come up to 
this Court on second appeal from the decision of the District Judge of Dacca, 
affirming the decree of the Munsif of Kaligun], 

The suits are all brought by the same plaintiffs against different defen- 
dants for rent of a julkur in the river Megna . [441] and the plaintiffs’ case 
is that they held ^ the julkur in question as tenants from the proprietors 
under an tjara lease for the four years, 1287 to 1290, and that the defendants 
were their under-tenants of the fishery. The julkur is a mehal in the river 
Megna, a tidal navigable river, which is said to have been settled by the 
Government with the plaintiffs’ lessors for a great many years past at a sudder 
rent of Rs. 287, and let out by them from time to time in tjaro,. 

The first and principal question which is referred to us by the Division 
Bench is : — 

(1) Whether exclusive rights of fishery in tidal navigable rivers can be 
H granted to private individuals, or to certain classes of persons, by the Crown ? 

The Courts below have decided this question in the affirmative, but it has 
been contended here by the appellants, who are the defendants in the Court 
below, that this decision is wrong. They say that the Crown has no power 
in this country to grant such rights ; and they found their contention mainly 
upon the proposition that the law in British India is the same in that respect 
as the law of England. 

They rely also upon an order, which was made by the Bengal Board of 
Revenue, dated the 6th of November 1868, to the effect that the Government is 
a mere trustee on behalf of the public in respect; of tidal rivers, and that the 
exclusive right of fishery in such rivers cannot be granted to private individuals. 

It appears that this order of the Board of Revenue was confirmed by a 
Resolution of the Government of Bengal, dated ^he 29th of April 1869, which 
stated that it was impossible for the Government to make over the fishery in 
a tidal river to any individual to the exclusion of the public generally ; and 
that the Governihent is to take cate, as the guardian of the public interest, 
that it is not monopolised by any single individual or party. * 

These documents, although of course entitled to all due respect from this 
Court, can scarcely be regarded as of any judicial authority. We have enquired 
how they came to be passed, ^d have ascertained from a perusal of the 
papers that the order made by the Board of Revenue was founded upon an 
opinion [442] given by Mr. Gowie, the then Advocate-General of Bengal, upon 
a case submitted to him by the Government. Mr. Come seems to have 
assumed, in giving that opinion, that the law in British India, as regards the 
right^of fishery in tidal navigable rivers, was the same as it is in England. 

We have now, therefore, to consider the question, which is undoubtedly a 
very important one, whether this opinion is well founded. 
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It may of course be conceded that, by the law of England, the public have 
the right of fishing in all tidal navigable rivers, and that since the passing of 
Magna Charta, the Crown has no power to interfere with that right by making 
exclusive grants to private individuals in derogation of it — Malcolmson v. 
aOea [10 H. L., 593 (618)] . 

Lord Chief Justice Hale considers that this right of the public in England 
was in the nature of a common of piscary for all the King's subjects to fish in 
the sea, or in the creeks or arms thereof, as part of the Crown wastes. But 
whatever was the origin of the right, there is no doubt that it exists. The 
question which we have to decide is, whether the same law prevails in this 
country. 

It seems to have been rather taken for granted by Sir Michael Westropp, 
in the case of Bahan Mayacha v Nagti Shratntcha (I. L. E , 2 Bom., 19) that 
the law of England upon the subject prevails in British India , but it was 
hardly necessarv for the purposes of that case to determine the point , and it 
is worthy of remark that Mr. Justice Hakidas Nanabhai, who was the other 
Judge of the Division Bench, expressed no opinion upon it. 

That case related to the respective rights of two sets of fishermen with 
regard to nets laid two miles from land in the open sea , and neither the 
plaintiffs nor the defendants claimed any exclusive rights in the fishery. 

In the case of Prosunno Cooviat Sircm v Ram Coomar Parooey (1 L. R , 
4 Cal., 53), decided by Markby and Prinsep, JJ , Mr Justice Markby 
expressed a doubt whether the Crown m this country had the power of grant- 
ing rights of fishery in public navigable [443] rivers , but in that case also it 
was not necessary to decide the point, because the Court were of opinion that, 
even if such rights could exist at all, they should be clearly established , and 
that the evidence offered by the plaintiffs in that case was not sufficient for 
the purpose 

On the other hand, in the case of ChuncUi Jaleah v Ram Churn Mooker- 
jee (15 W. R., 213), it was held that the right of fishing in navigable rivers did 
not belong to the public , and that the Government was not prohibited by any 
law from granting lo individuals exclusive rights of fishing in such rivers. 

In that case a ruling of the Sudder Court, Giireeh Hossein Chov^dhree v. 
Lamb (S. D. A., 1859, p. 1357), was referred to, as having decided that the right 
of fishing in navigable rivers is primd facie common to every person , and that 
if any individual claims an exclusive right in such waters, he must show that 
it has been acquired either by grant or prescription. 

Regulation XI of 1825 wks also referred to , but it is noteworthy that the 
case in the Sudder Court, as well as the Regulation of 1825, had reference 
apparently to navigable rivers which were not tidal , and so -far as they are of 
any authority at all for our present purpose, they ^rather tend to show that 
exclusive rights of fishing in such rivers can be granted to individuals by the 
Crown. 

The latest case upon the subject is one wlvch came up before Ihy brother 
Mitter and myself in a Small Cause Court Reference, No, 8 of 1882, Hamtd 
Alt V. Knsto Mohun Jaha, m which the question which v^e have now to deter- 
mine was directly raised. 

We had not the advantage in that case of hearing Counsel on either side, 
and consequently our judgment was not reported. But as we knew that 
julkur rights in tidal navigable rivers had for a long series of years been con- 
stantly made the subject of settlement by the Government with private persons, 
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and as we were not aware of any law in this country which prevented the grant 
of such rights, we decided in favour of the grantee. 

I believe that this present reference is the first occasion upon which the 
question now before us has been properly argued ; and, having had the advan- 
tage of hearing Counsel on both sides, I am [444] of opinion that the Grown 
has power in this country to grant such rights. 

I find no reason for believing that the English law upon the subject has 
been introduced here. That law, I conceive, ts a branch of the territorial law 
of Etigland , and it has been held here over and over again that the territorial 
law of England does not prevail in the Indian mofussil. 

The view which I take of the question is this * — 

Whether the actual proprietary right in the soil of British India is vested 
in the Crown or not (a point upon which there seems some diversity of 
opinion), I take it to be clear that the Grown has the power of making settle- 
ments or grants for purposes of revenue of all unsettled and unappropriated 
lands. And I can see no good reason why they should not have the same 
power of making settlements of jtdkur rights and of lands covered by water, as 
of lands not covered by water. 

In either case the settlement is made for purposes of revenue, and for the 
benefit of the public ; and undoubtedly the practice of settling these sulkurs, 
even in tidal navigable rivers, has existed in several parts of Bengal for a great 
many years. I have ascertained this fact by a reference to certain papers for 
the perusal of which I am indebted to the courtesy of the Board of Eevenue. 

And it is also undoubtedly a fact that the grantees of these julkur rights 
have, for a long series of years, enjoyed the profits of them to the exclusion of 
the general public, and have been m the habit of sub-letting them by tjara and 
other leases. 

It certainly seems to have been taken for granted in some of the autho- 
rities to which I have referred that, in the absence of such exclusive grants by 
the Crown, the public have always been allowed to fish in tidal navigable rivers 
without let or hindrance , and it is probable that this may l^e the case. 

I have no doubt, also, that the policy which seems to have been pursued 
by the Government of Bengal since the year 1868 of making no further settle- 
ments of julkurs with private persons is a wise and beneficent policy. 

But, on the other hand, it would seem very unjust to deprive zamindars 
of any rights which they may have previously acquired under such settlements. 

[445] This first question, therefore, as it seems to me, should be answered 
in favour of the plaintiff's. 

The second question referred to us is — 

(2) Whether, in the absence of proof of title by prescription, the rights to 
such a fishery can be established without proof of a direct grant from the 
Government ? 

As to this question I think! it sufficient to say that, in the generality of 
oases, and certainly !n the particular cases with which we are now dealing, 
the right to the fishery cannot be established without proof of a grant from 
the Government 

Thestbird question is — 

(3) Whether, when a julkur is granted, which in the boundaries assigned 
to it In the grant includes waters which are not, and waters which are, part of 
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an arm of the sea or of a tidal navigable river, suoh grant should not be held to 
include the former only, unless it be expressly stated in the grant that the 
latter also are included ? 

As to this question it seems to me very difficult to attempt to lay down 
any suoh fixed rule as this question suggests. . 

The grant of a julkur^ I consider, should be construed like any other grant. 
There are no special rules of construction, so far as I know, which are appli- 
cable to grants of julkws, as distinguished from other grants , and in ascer- 
taining what the boundaries of a julkur are, or what rights of fishery are con- 
tained within those boundaries, whether the subject of the grant be in a tidal 
navigable river or not, I think we must be guided by the same rules of evidence, 
which should guide us in ascertaining the nature and extent of any other grant. 

Many of these grants of julkurs in tidal navigable rivers are very ancient ; 
and, although at the time when the settlements were made, it is probable, that in 
each case a potta was granted by the Government, 1 believe there are few of 
such poitas in existence at the present time , and the usual mode of proving 
such grants in the generality of cases is by secondary evidence of the grant 
itself, and such proof as can be obtained of the user and extent of the rights 
which were conveyed by it 

[MB] (4) I think that any payment of rent by the defendants to former 
ijaradars of the fishery would certainly not estop them from disputing the plaintiffs* 
Tight. But former payments of rent either to the plaintiffs themselves, or to their 
predecessors in title, by persons in the defendants’ position for the use of the 
julkur right which the plaintiffs claim, would certainly amount in my opinion 
to strong evidence against those persons of the existence of that right, and of 
•their acquiescence in the plaintiffs’ title. 

It is now necessary, as the cases with which we are dealing are second 
appeals, that we should decide them upon this reference , and it seems to me, 
that we have no good reason for impugning the judgment of the Court below. 

The plaintiffs claim to hold an 8-anna share of the julkur in question 
under an ijara. potta for four years, from 1287 to 1290. This potta has been 
produced and proved. 

Then the title of the zamindars to the ]ulkur in question is proved to the 
satisfaction of the lower Courts by certain proceedings of the Collectors of 
Dacca and Tipjierah, which were admitted without objection m the first 
Court, and which have satisfied both Courts that the julkur was settled by 
Government with the zamindars, and that it includes the waters, in respect of 
which the plaintiffs claim rent from the defendants. And, lastly, it is found 
that the defendants have paid rent to the plaintiffs’ predecessors in title for 
the very right in respect of which the present claim is made,. 

It seems to me that the proceedings m the ,Collectorate were properly 
admitted as evidence in the Courts below. I think that any proceedings, showing 
the existence and the nature of the original grant of the julkur, which would 
be evidence as between the Crown and the zarpindars, would also be evidence 
in these suits , because one main question between the pai^ties to these suits is, 
what rights the Crown granted to the zamindars And having regard also to 
the fact that the question with which we are now dealing is one which affects 
the right of the public, I consider that evidence of reputation is also admissible, 
and that the proceedings before the Collector are evidence of reputation 

[4473 Those proceedings seem to me to be evidence both under s. 13 and 
s. 42 of the Evidence Act. * 
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The real ground, apparently, upon which these suits were defended in the 
Courts below, was the supposed disability of the Grown to make settlements 
of jtdhurs in tidal and navigable waters ; and the order of the Board of 
Revenue of 1868, coupled with the Resolution of the Bengal Government, has 
been the means of inducing the defendants to contest the plaintiffs' title. 

As the defendants have probably been misled by these documents, I think 
that, although they are wrong in their contention, the appeals should be dis- 
missed without costs. 

Prinsep, J, (Pigot, J., concumng) — This reference relates to two sets of 
cases — one referred by Mr. Justice PiGOT and myself, the other * by Mr. Justice 
Pigot and Mr. Justice Beverley The points submitted for decision are the 
same in all these cases, although the facts giving rise to them and the evidence 
are somewhat different. 

We are all, I believe, agreed in the answers to be given to many of the 
questions put to us. 

First, that exclusive rights of fishery in tidal navigable rivers can be 
granted to private . individuals by the Crown. In fact, it is clear that this 
power has occasionally been exercised, and in my official experience I know 
that in 1859 this power was extensively exercised by the Government of 
Bengal, but the grants given were generally withdrawn in consequence of 
opposition made by various zamindars under the permanent settlement. 

Second, that rights to such a fishery should be established by proof of a 
direct grant from Government or by prescription. 

Third, that payments by the defendants to former claimants of the julkur, 
or to the plaintiffs for leave to fish in tidal navigable waters, do not preclude 
the defendants from disputing the plaintiffs’ rights therein, but are merely 
evidence of the existence of such rights to be taken into consideration in' 
determining those rights 

[MS] As regards the other point refeired, 1 am of opinion that a grant of 
a fishery in tidal navigable waters should be express in its terms, and that 
ordinarily the mere grant of a julhur would not be sufficient. From the 
character of such a grant, which is exceptional, 1 think that the term julkur 
would not ordinarily include it ; for, as I understand that term in its usual 
acceptation, it is used to apply to inland waters, such as or hhecls or 

small streams not to arms of the sea, such as are in issue in the suits now" 
before us Unless, therefore, the boundaries clearly indicate the contrary, I 
should not be inclined, merely from the use of the term julkur, to liold that it 
included the rights of fishery in t^dal navigable waters 

I am not disposed at this stage of the cases to consider the adequacy of 
evidence on the record to prove these rights Probably, if ob]ection had been 
raised at the proper time, the evidence, on which the eases have been decided 
in favour of the plaintiffs, would not have been admitted, but then the plain- 
tiffs would have had an ojiportunity of adducing other and better evidence, 
such as the proceedings at the time of the permanent settlement to which some 
reference is made in one of the papers on the record. But no such objection 
was takeof and the cases have gone to trial on that evidence. If it were now 
held that the evidence was not admissible, and that the plaintiffs had conse- 
quently failed to prove the existence of any grant, I should consider that the 
cases should be re-tried in order that further evidence might be received. 

In the case of Prosunno Coomar Sircar v. Bam Goomar Parooey (1, L. R., 
4 Oal.i 63) the judgifaent of the lower Court was affirmed, as Mr. .Justice 
MaBKBY and I agreed with it that the plaintiff has failed on somewhat similar 

* 8p. App? Nos. 54, 245 and 246 of 1883. 
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evidence to prove the rights of fishery claimed. In the present cases we are 
asked, under the special circumstances indicated by me, to hold that the evidence 
adduced is insufficient. I am not prepared to say that it is no evidence at all, 
although, if I were sitting as a Judge of fact, I should have much hesitation in 
accepting it as conclusive. 

For these reasons I am of opinion that' all these appeals should be 
dismissed. 

Appeals dismissed. 

NOTES. 

[ RIGHTS OF FISHERY— 

In a Canadian appeal, Attorney -Gemral for Brtttsh Columbia v Attorney-General for 
Canada (1914) A. C. 1B3 ^where the main question was concerned with the competence of the 
Provincial Legislature), the Privy Council fully discussed the general nature of such rights. 

“ Fishing rights are the same as in the ordinary case of ownership of a lake or river-bod. 
The general principle is that lisherieh arc in their nature more profits of the soil over which 
the water flows, and that the title to a fishery arises from the right to the solum A fishery 
may, of course, bo severed from the solum, and it then becomes a profit aptendre in alwno 
solo and an incorporeal hereditament The severance may be effected by grant or by 
prescription, but it cannot be brought about b> custom, for the origin of such a custom 
would bo an unlawful act But apart from the existence of such severance by grant or 
prescription, the fishing rights go with the property in the solum The authorities treat this 
broad principle as being of general application They do not regard it as restricted to 
inland or non-tidal waters They recognise it as giving to the owners of lands on the 
foreshore or within an estuary or elsewhere where the tide flows and reflows, a title to fish in 
the water over such lands, and this is equalh the case whether the owner be the Crown or a 
jirivate individual But in the case of tidal watci^ (whether on the foreshore or in estuaries 
or tidal rivers) the exclusive character of the title is qualified by another and paramount 
title which 18 prtmd facie in the public (107, 168) * ♦ • Xfie subjects of the Crown are 

entitled as of right not only to navigate but to fish in the high seas and tidal waters alike 
(1G9) ♦ * ♦ Since the decision of the House of Lords in Malcolmson v O'Dea, 10 H. L C., 
593, it has been unquestioned law that since Magna Charta no new exclusive fishery could be 
created by Royal grant in tidal waters, and that no public right of fishing in such waters can 
be taken away without competent legislation (an exception is rights from before Magna 
Charta). ’ * It will of course be understood that in speaking of this public right of 
fishing in tidal waters, their Lordships do not refer m any way to- fishing by kiddles, weirs 
or other engines fixed to the soil Such methods of fishing involve a use of the solum which, 
according to English law, cannot be vested in the public but must belong either to the 
Crown or to some private owner (p, 171, cf 2 Bora., 19) 

A 

“ * * So far as the waters aie not tidal thev arc matters of private property . * * The 
question whether non- tidal waters .iie navigable or not has no bearing on the question. 
The fishing in navigable non -tidal waters is the subject of property, and according to English 
law must have an owner and cannot be vested in the public generally ” 

The law in India — the provisions of the Magna Charta not applying— is that the Crown 
can grant private rights — (1885) 11 Cal., 434 , (1886) 8 Mad , 467 , (1894) 22 Cal., 252 ; 
(1911) 39 Cal , 63 ; as regards tidal but non-navigable rivers, see 17 C. W. 1^^, 1108. 

Private rights will be extinguished in portions which through change of course are severed 
from the mam stream —12 C.W N , 559. As regards evidence tjp establish a private right, 
see 33 Cal., 1349 ; 12 C W.N., 334. In 27 Mad., 551 14 M L.J , 248, this case was referred to * 
on the point as to ownership of waste ] , 
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C«#] CBIMINAL MOTION. 

The 14th Apnl, 1886. 

* Present • 

Mr. Justice Pigot and Mr. Justice O’Kinealy. 


Kamruddin Dai and others Petitioners 

versus 


Son a tun Man dal Opposite Party. ‘ 


Criminal Procedure Code — Act X of 1882, ss. 867, 424, 426 — Judgment, 

Contents of. 

* A Sessions Judge, after hearing an appeal, gave the following judgment * It is urged 
that the evidence is quite untrustworthy, and that the decision should be reversed. The 
depositions have been gone through, and commented on at considerable length The Court 
finds no grounds for interferoncc The appeal is dismissed.” that this was not a 

sufficient compliance with ss. 367 and 424 of Act X of 1882, and that the case should be 
re- tried. 


Four persons, who were said to have been the dependants of one Kali Das Rai, 
were accused by one Sonatun Mandal, with having on the 2l8t November 1884, 
in company with some 150 others, unlawfully entered into his house, and with 
having taken away certain articles therefrom. The reason for the outrage was 
said to have been the refusal of Sonatun Mandal to give a kabuhat in favour 
of Kali Das Bai. 

The accused were tried by the Deputy Magistrate of Narail, and were 
convicted of rioting under s 147 of the Penal Code, and sentenced to two 
months’ rigorous imprisonment. The prisoners appealed to the Sessions Judge 
of Jessore on the following grounds* — That the evidence given by the 
prosecution was unreliable : (1) because nine witnesses were mentioned 
in the first information as having been eye-witnesses of the alleged occurrence 
l| and only one of these persons had been called to give evidence ; (2) 
^ because the witnesses who were examined were all of them ryots or dependants 
of one Chunder Kant Rai with whom Kali Das Rai was at feud ; and (3) 
because the allege^ outrage was said to have been committed in sight of the 
bazaar, and at a time when people were going to the hdt and not one single 
independent witness wa^ produced by the prosecution ; (4) because 
[460] the complainant alleged that certain articles of property stolen from his 
house were^ found by the Police in the house of the accused, and no attempt 
was made to substantiate this statement by producing the articles said to have 
been stolen , (5) beekuse there was no evidence save that of the complainant 
to show that the acoused had ever been asked to give a kabuhat ; and it had 
been proved that the complainant was not a ryot of Kali Das Rai ; and (6) 

* Criminal Motion No 107 of 1885, against the decision of J. McLaughlin, Esq., Ses- 
sions of Jessore, dated the 18th March 1885, affirming the decision of Baboo Ananda 
Ohunder Ben, Deputy Magistrate of Narail, dated the 13th February 1885. 


1110 



Lh.tL 11 CaL 450 


SONATUN MAHDAXi [188#] 

because there had been great delay in giving information to the Police of the 
alleged outrage. The Sessions Judge heard the appeal and gave the following 
judgment : — 

It is urged that the evidence is quite untrustworthy, and that the 
decision should be reversed. The depositions have been gone through and 
commented on at considerable length. The Court finds no ground for inter- 
ference. The appeal is dismissed.’* 

The prisoners applied to the High Court under the revisional sections of 
the Code, contending that the Sessions Judge had given no ‘decision, in 
accordance with ss. 367 and 424 of the Code, on any one of the grounds of 
appeal, and that for this reason the ludgment should be set aside and the 
appeal re-heard. 

Mr. H, Bell for the Petitioners. 

The Court granted to the petitioners a rule mst calling upon Sonatun 
Mandal to show cause why the judgment of the Sessions Judge should not be 
set aside, and why he should not be directed to re- hear the appeal. 

When granting this rule, the Court, having regard to the fact that the. 
prisoners were on bail up to the decision of the Sessions Judge, and consider- 
ing that no proper decision had yet been come to by him, released the prisoners 
on bail pending the hearing of the rule. 

The rule came on for hearing and no one appearing to show cause, 
Mr. Bell (with him Baboo Jagut Chunder Banerjee) on behalf of the petitioners, 
applied that the rule should be made absolute. 

The Court (Plgot and 0*Kinealy, JJ ) thereupon set aside the judgment 
of the Sessions Judge, ordered a i e-hearing, and released the prisoners on bail 
pending such re-hearing. 

Buie absolute. 


NOTES. 

£ As regards what a judgment should contain, see 19 All , 506 ; 35 Cal., 138. The follow- 
ing cases contain instances of judgments deemed to be not in accordance with law . — 11 Cal., 
449 ; 13 Cal., 110 , 15 Bom., 11 , 1 Bom , L R , 225 ; 22 Cal., 241 , 23 Cal , 420 , 8 All., 514 ; 
20 Gal., 353.] 
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[481] ORIGINAL CIVIL. 

The 8th April, 1886. 

Pbesent : 

Mr. JusTioE Wilson and Mr Justice Norris. 

In the matter of William Hastie, an Insolvent. 

Insolvent judqnmit-debior — Civil Procedure Code — Act XIV of 1882, ss. S36, 
339, 344, 345, 349, 360, 351, 359 — Arrest, imprisonment. Meaning 
of — 11 (112 Vic., c. 21, s. 24 — Undue preference — Procedure 
where two methods of protection are open to the debtor. 

A judgment-debtor arrested m execution of a decree for money, who has not, on his com- 
mittal to jail, expressed his intention of applying to be declared an insolvent under chapter 
XX of the Code of Civil Procedure, is nevertheless entitled during his imprisonment to make 
an application for that purpose , and the Court may, under s 349, pending the hearing of 
such application, release him on hib finding security to appear when called upon 

The word “ arrest ” in s. 349 should be read as meaning “ under detention ” or “ detained 
in custody ” 

In deciding whether or no a payment made to a particular creditor amounts to an unfair 
preference within the meaning of s. 351 of the Code, the Courts may fairly (where there is no 
other reason for impeaching the transaction as an unfair preference <ipart from the provisions 
of the Insolvent Act), refer to, and be guided by, the provisions of the Insolvent Act, which 
treats a transaction as an unfair preference onlv when it has occuried within a limited time 
before the insolvency proceedings. 

Where the Legislature has provided two methods by which a debtor can obtain protection 
from arrest or other serious consequences, and if one of those methods, in any particular case, 
turns out to be more favourable to the debtor than the other, the Courts will not deprive him 
of that advantage. 

On the 12th February 1885, William Hastie was arrested m satisfaction of a 
decree, obtained against him on appeal by Mary Pigot, for damages and costs 
in a suit for libel, and on the same day (not having expressed any intention of 
applying under chapter XX of the Code of Civil Procedure to be declared an 
insolvent) was committed to the Presidency Jail in Calcutta. On the 9th 
March 1885, Hastie applied, under the provisions of chapter XX of Act XIV 
of 1882, (1) to be declared an insolvent , (2) that he might be released and 
discharged frehn custody , and (3) for a day to be fixed for the hearing of his 
application ; and that pending such hearing he might be released on his furnish- 
ing sufficient security to appear when called upon. 

[452] The amount for which he was arrested was Es. 3,000 damages and 
Bs. 12,000 costs , and at Ihe time of the above application he set out in his 
petition that he was possessed of a sum of Es. 2,254, then in the hands of his 
agents in Scotland, and a sum ff Es. 500 in the possession of a friend in 
Calcutta ‘ and certain manuscripts and theological books ; and stated that, 
according to an arrangement come to with certain members of his family he had, 
before coming out to Ihdia in 1878i arranged to contribute to the support of 
his mother and sisters, and had left instructions with his agents to make 
certain payments in acdordance with this arrangement ; that these payments 
were never made , and that on his return to Scotland in 1884, finding that 
nothing had been paid on his behalf, he had entered into a formal deed (after 
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consultation with his legal advisers) making over £300 to his mother and 
sisters. He further stated that his mother and sisters were willing to refund 
this money if required. 

Besides Mary Pigot, there were four other creditors whose claims amounted 
in all to about Bs. 3,850. 

On this application, Mr. Justice WILSON, bn the 11th March, acting under 
s. 349 of the Code, directed Hastie to be released from custody (so far as 
regarded the commitment issued on the 12th February 1885) oq his finding 
security for his appearance on the 18th March 1885 before the Judge presiding 
in Insolvency. 

On the 18th March 1885, Mr. Pugh on behalf of Mary Pigot, applied before 
Mr. Justice NORRiS, sitting as Insolvent Commissioner, for an order adjudicating 
Hastie to have committed an act of insolvency according to the provisions of 
11 <& 12 Vic., c. 21. Mr. Hill thereupon mentioned to the Court the order of 
Mr. Justice WILSON, dated the 11th March, which directed Hastie’s application 
under Chapter XX of the Code to be heard before the Judge presiding in the 
Insolvent Court, and contended that this application ought . to be disposed of 
before that made by Mr. Pugh, Mr. Justice NORRIS, however, considered that 
it would be better that both the application under the Insolvent Act made by 
Mr. Pugh, and the application under Chapter XX of the Code, should be heard 
together before Mr. Justice Wilson and himself on the 25th March, and passed 
an order to that effect. 

[ 483 ] On the 20th March Mr. Pucjh obtained a rule in the Ordinary 
Original Civil side of the Court, calling upon Hastie to show cause why the 
order of the 11th March (so far as it directed his release on his giving security 
to the satisfaction of the Eegistrar of the Court) should not be set aside This 
rule, and the two other matters Ordered on the 18th March to be heard to- 
gether, came up before Mr. Justice Wilson and Mr. Justice Norris on the 25th 
March ; and after some discussion as to the order in which these several matters 
should be taken, it was decided that the application under chapter XX of the 
Code should be first heard. 

Mr. Hill ior the Applicant — The words “ a decree for money ” in s. 344"^' 
of the Code covers a decree for damages for libel , s 254 refers to decrees for 
“ compensation” ; and the marginal note to that section is “ decree for money.” 
In this country, where the marginal notes to the sections of an Act are consider- 
ed and framed by the member who has charge of the Bill, such marginal notes 
form part of the Act, and may be looked at for the purpose of interpreting 
it — Venour v. Sellon (L. R., 2 Ch. D., 522) , Attorney -General v. The Great 
Eastern Railway Company (L R., 11 Ch D., 449). [WlLSON, J. — A suit 
for compensation for trespass is shown by illustration (e) of s. Ill of 
the Code to be considered as a suit for the recovery of money, and there- 
fore the words “ a decree for money ” will cover one *for compensation 
fpr libel ] In making Chapter XX of the Civil Prpcedure Code applicable to 
the High Court, notwithstanding a special insolvency jurisdiction was already 
vested in that Court, the Legislature evidently intended to afford further relief 
to insolvent debtors subject to the special jurisdiction, and the possibility of a 

* [ Sec. 344 . — Any judgment-debtor arrested or imprisoned in tixecution of a decree for 
money, or against whose property an prder of attachment has 
Power to apply for decla- been made ui execution of such a decree, may apply in writing 
ration of insolvency. to be declared an insolvent. 

Any holder of a decree for money ’may apply in writing that 
the judgmont-dobtor may be declared an insolvent. 

Every such application shall be made to the District Court within the local limits of 
whose jurisdiction the judgment-debtor resides or is in custody J 


5 CAL.— -140 
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conflict of jurisdiction can afford no ground for refusing an insolvent his dis- 
charge under the Code provided he has complied with its requirements. So 
far as the Code and the Insolvent Act are in pan matena, an insolvent 
is entitled to relief under that Act which gives him the easiest terms, 
on the general principle that the interpretation of all statutes should be 
favourable to personal liberty — Henderson v. Sherborne [(2 M., & W. 
236 (239)] . The distinction between bankrupt- traders and non-trading insol- 
vents has never been abolished, and argu-[454]ments based on the construc- 
tion of the bankruptcy laws have no application to statutes for the relief of 
insolvent debtors. The former were passed for the protection of trade, and 
were therefore construed for the benefit of creditors and to suppress fraud, the 
bankrupt being regarded in the light of a criminal. Insolvent Acts on the 
contrary were for the relief of the individual who was considered to bo the 
victim of misfortune, and they have always been liberally construed in favour 
of insolvents. 

The Acts for relief of insolvent debtors were of three descriptions : the 
Lords Act, 32 Geo 2, c 28, and its amendments . the Small Debtors Act, 48 
Geo. 3, c. 123 , and the General Insolvent Act. Under the Lords Act, s 13, a 
creditor might insist upon a prisoner’s detention on agreeing by note under his 
signature to allow the debtor two shillings and six pence per week, but any 
irregularity in the agreement entitled the debtor to his discharge — Rex v. Wil- 
ktnsmi (7 T. E., 156), Constantine v. Pugh (3 B. P.. 184). The Small 
Debtors Act, 48 Geo. 3, c. 123, provides foi the discharge of debtors 
from imprisonment for small debts on compliance with specified condi- 
tions. As to the discharge being compulsory on the Court, notwith- 
standing that the creditor has on the same day duly brought up the defendant 
under the compulsory clause of the Lords Act, see ex parte Kusac (unrep.^ 
cited in Chitty’s Statutes, 1st edition, 589, note (5) , Langdon v Bcssiter (13 
Price, 186) , Wood v Kelmerdine (2 Y. & *T., 10) Under 1 & 2 Vic., c. 110, 
(an Act for abolishing arrest on mesne process) the Court had power to refuse to 
discharge prisoners in certain cases for a specific time. It was no ground for 
refusing a discharge that a vesting order had been obtained under 1 & 2 Vic., 
c. 110, s. 36, with which the prisoner had refused to comply, and had in conse- 
quence been committed for contempt — Fugev. Rogers (l D & L., 713) ; Chew v. 
Lye (5 M. & W., 388) ; Hopkins v Pledger (1 D. & L., 119) , this last is a strong 
case as showing the construction the Court places on these Acts. It is no 
objection to a prisoner’s discharge under 48 Geo 3, c. 123, that he has been 
remanded [•58] by the Insolvent Court — Clapperion v. Monteith (6 M. & G., 
909) ; Davis y. Curties [3 Bing. (N. C.) 259] The superior Courts will not 
regulate their proceedings as to discharge of insolvents by what has passed in 
the Insolvent Debtors Court, and therefore it is no ground for opposing his 
discharge that he had been remanded in that Court for fraud — Nicholls v. Netlson 
(6 Taun., 493). Our application is prior in point of time to the application 
under the Insolvent Act. The Court is bound to grant a prisoner his discharge 
unless he is guilty of one of the acts of misconduct specified in s. 351 of the 
Code — seernSalamat Ah v. Minahan (I. L. E., 4 All., 337). 

Mr. Pugh (contra) — Under the Small Debtors Act it was incumbent on 
the Court to dischai^e the debtor ; but the question here is, whether the 
administration of Hastie’s estate is to be taken under the Insolvent Act or the 
Code. I submit that Jhe last paragraph of s 638 of the Code shows that the 
jurisdiction of the Insolvent Commissioner is intended to remain unimpaired. 
Supposing even the two Courts had concurrent jurisdiction, I submit that the 
Judge in the Insolvent Court has no discretion to decline to exercise his powers. 
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[Wilson, J. — The words of the other Act are equally obligatory on the Court 
to act.] Yes ; but it is impossible for the two procedures to go on together. 

As to whether marginal notes are to be considered part of an Act, see 
Sutton Y. Sutton [L. B., 22 Ch. D , 511 (513)] , which questions Venoufv, Sellon 
(L. B., 2 Oh. D., 522). lWilson, J. — 1 don’t think it can be argued that in 
England anything but the Act itself can be considered , the marginal notes and 
headings to chapters are not to be referred to as part of an Act except where 
the Act expressly states that the Act is to be divided into heads, then by such 
enacting words they may be read.] The Legislature had ud power to 
make the provision for insolvent debtors in the Code of Civil Procedure. 
[Wilson, J. — The Queen v. Burak (I. L. B., 4 Cal , 172) decided that the 
Government of India had power to alter the jurisdiction granted by the 
English Legislature.] 

[438] Mr Hill then showed cause against the rule of the 20th March. Under 
the order of the 11th of March the debtor was released on a condition , and, if 
the order was beyond the power of the Court, the condition fails, but the fact 
of his release remains , and has the Court any power, after having once released 
the debtor, to recommit him *? [WILSON, J — He has never' been discharged , 
it would be analogous to an escape. Section 344 of the Code refers to two 
matters . (1) a judgment-debtor in arrest , (2), a judgment-debtor imprisoned. 
Section 349 refers only to the first portion of s. 344.] Any judgment-debtor 
who is “ in custody ” is entitled to relief under chapter XX of the Code, 
whether such custody be that of a gaoler or of a sheriff's officer , no reason can 
be assigned for limiting the relief under s. 349 to cases in which the custod> is 
of the latter description. 

Mr, Puqh in support of the rule. — Arrest and imprisonment are two sepa- 
rate matters. Arrest is preliminary to the imprisonment , the words are not inter- 
changeable. The words used in ss 273 and 274 oi Act VIII of 1869 are very simi- 
lar to the words of the present Act , but those sections confane the right to obtain 
a discharge to a judgment-debtor who has been arrested , the word imprisoned 
is not used [WILSON, J. —Under s. 336 of x\ct X of 1882, a judgment-debtor 
may be arrested and brouglit up for committal, and if at that stage he elects to 
give security and undertakes to apijly to become an insolvent, ho is entitled to 
his release , therefore, if he does so at that stage, s. 349 would be wholly un- 
necessary.] I submit that s 349 does not relate lo the time when the judg- 
ment-debtor has been committed to jail. Section 349 piovides for the only 
three courses which the Court can adopt . the hrst two of these are not pro- 
vided for by s. 336, and can only apjily when he is under arrest. 

The construction which I wish to place ui)on the section is favoured by a 
case under the Procedure Code of 1859, viz., in Smith v. Boqgi> (5 B. L. B., 
App., 21). 

Even supposing the order made to be a valid one, the debtor is not enti- 
tled to his discharge, as the payment ol 1^300 to hfts family under the circum- 
stance in which it was made, amounts to an unfair preference to some of his 
creditors under s. 361 of the Code. ^ 

[437] On the 8th xApril the following Judgments were delivered : — 

Norris, J. — The facts of this case are as follows On the 12th February 
1885, the defendant was arrested under a warrant to satisfy the plaintiff* in the 
sum of Bs. 3,000 as damages, and Bs. 12,000 costs under a decree dated 16th 
April 1884. 

The defendant was brought before a Judge on his arrest when, in com- 
pliance with the provisions of s. 336 of the Code of Civil Procedure, he was 
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informed tihat he might apply under Chapter XX of the Civil Procedure Code 
to be declared an insolvent , he did not express his intention so to do, and was, 
therefore, committed to prison. 

On She 11th of March, the defendant, being still in prison, presented a 
petition to be declared an insolvent under Chapter XX. The petition complied 
with all the requirements of ss. 344, 345, and 346, and, at the conclusion 
thereof, the defendant prayed that, pending the hearing of the petition, he 
might be released from custody on his furnishing proper and sufficient 
security to’ the satisfaction of the Eegistrar to appear when called upon. 
Upon this petition an order was made for the .defendant's release from 
custody upon his giving security, in a sum equal to the amount of the debt and 
costs payable under the decree, to the satisfaction of the Eegistrar for his 
appearance before the Judge presiding in the Insolvency Court on the 18th 
March, and on any other day when called upon. A rule was subsequently 
obtained, calling upon the defendant to show cause why the order of the 11th 
March, so far as it directed his release on his giving secuiity to the satisfaction 
of the Eegistrar, should not be set aside. 

The rule was argued on 25th March before WlLSON, J., and myself, 
Mr. Htll showing cause, and Mr. Ptujh supporting it , and at the conclusion of 
the arguments we took time to consider our judgment. Upon the best consider- 
ation I have been able to give to the case, I am of opinion that the rule should 
be discharged. The order of 11th March purported to be made under s. 349 
of the Civil Procedure Code, which says “ Where the judgment-debtor is 
under arrest, the Court may, pending the hearing under s. 350, order him to 
be immediately committed to jail, or leave him in the custody of the officer to 
whom the [4S&] service of the warrant was entrusted, or release him on his 
furnishing sufficient security that he will appear when called upon.” 

The question to be determined is, was the defendant under arrest within 
the meaning of s 349 when the order was made ^ I am of opinion that he was. 

It is very difficult to define with any exactness the distinction between 
arrest and imprisonment. 

Arrest is defined in Wharton's Law Lexicon as “ the restraining of the 
liberty of a man’s person in order to compel obedience to the order of a Court 
of Justice, or to prevent the commission of a crime, or to ensure that a person 
charged or suspected of a crime, may be forthcoming to answer it.” 

“Imprisonment*” is defined as “the restraint of man's liberty under the 
custody of another.” 

No doubt the words “ arrest ” and “ imprisonment ” are not used as inter- 
changeable in the Code. Chapter XIX is headed “ of the execution of decrees,” 
and consists' of eight parts or divisions, the last of which is (I) and is headed 
“ of arrest and imprisonment.” Section 336 says. “ A judgment-debtor may be 
arrested in execution of a decree at any hour and upon any day, and shall, as 
soon as practicable, be brought before the Court, and his imprisonment,” which 
I take to mean is imprisgnment under s. 342, “ may be,” in a certain jail. 
Sub-section (a) of s. 336 lays certain limitations on the officer making the 
“arrest.” Sub-section (6) directs the officer making the “ arrest ” to release the 
judgment-Bebtor if he pays the amount of the decree and the costs of the arrest, 
and directs that th^ Court before whom the judgment-debtor is brought shall 
release him from arrgst if he expresses his intention to apply under chapter 
XX to be declared an insolvent, and furnishes sufficient security to appear 
when called upon, and to make such application within one month. 

Section 337 says* “ Any warrant for the arrest of the judgment-debtor 
shall direct the officer entrusted with its execution to bring him before the 
Court with all convenient speed.” In s. 339 the distinction between arrest 
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and imprisonment is very clearly recognized. It provides that “ no judgment- 
debtor shall be arrested in execution of a decree unless and until the 
decree-holder pays into Court such a sum, as having regard to the [459] 
scale so fixed, the Judge thinks sufficient for the subsistence of the 
judgment-debtor from his arrest until he can be brought before the Court ; 
when a judgment-debtor is committed to jail in execution of a decree, the 
Court shall fix for his subsistence such monthly allowance as he may be entitled 
to.*’ In these sections the arrest is treated as preliminary to the imprisonment, 
the imprisonment as the result of the arrest. 

I do not think, however, that we ought to place so limited a construction 
upon the word “ arrest ” in s 349. I think the words “ under arrest ” should 
be read as meaning “ under detention,” or “ detained in custody ” 

The consequences of not so reading them would be most extraordinary. It 
would follow that, whilst a judgment-debtor who, upon being brought before a 
Judge, expresses his intention to apply to be declared an insolvent under 
Chapter XX, and furnishes the necessary security, shall be entitled to his release 
as a matter of right under s 336 , and, whilst a judgment-debtor who, in the 
interval between his arrest and his being brought before the Court, has 
prepared an application as provided by ss 344, 345 and 346, may be released 
upon his furnishing sufficient security to appear when called uiion, a judgment- 
debtor once committed to prison must remain there until discharged upon the 
happening of one of the cases provided for under s. 341. I cannot believo 
" that it was the intention of the Legislature to say to a judgment-debtor: " If 
you do not express your intention to apply to be made an insolvent under 
Chapter XX when you are first brought up, or if you do not make your appli- 
cation in the prescribed manner when you are so brought up, and if you 
• afterwards change your mind, and are desirous of taking the benefit of the 
Act, you shall pay as penalty tor your obstinacy a residence in jail until you 
are declared an insolvent.” 

Wilson, J.-~I am of the same opinion, and I have very little to add. 

The question is as to the meaning of tlie words “ under arrest ” in s 349. 

Undoubtedly, in this part of the Code the words arrest and imprisonment 
are used several times to express ditlerent things, thougli, m itself, the word 
arrest is quite wide enough to cover [460] all that ^imprisonment covers. 
Again, of the three alternatives mentioned in s. 349, some at least are only 
applicable to the case of a man not yet committed, though effect may perhaps 
be given to the whole of the section by holding that such of those alternatives 
as may be applicable under the circumstances of each case should be adopted. 

These are the considerations in favour of the narrower construction of the 
words under arrest ; but there are many considerations in favour of tho wider 
construction. • 

In the first place, according to the nairower construction, the section can 
apply at one stage only, when a man has been af rested and is brought up for 
committal, but has not yet been committed. Such was held to be the construc- 
tion of the former Act in the case of Smith v Boggs (5 B. L. Q., App., 21). 
But that decision was under an Act, which* in plain terms declared the law 
to be as there laid down In the present Act, that pl&in language has been 
abandoned, and only the words “ under arrest ” substituted. 

In the second place, if the narrower construction be adopted, and the 
section expresses only the power of the Court before which a prisoner is brought 
up to be committed, then the provision is out of place, it ought to occur in the 
previous chapter of the Code. « 
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Thirdly, according to this construction, the subject has already been dealt 
with, and completely dealt with in s. 336. 

In the fourth place, if the provision in question applies only where a 
prisoner has been brought up, but is not yet committed, it can obviously be 
exercised only by the committing Court. 

But the power given by the section is part of the insolvency jurisdiction 
conferred only upon High Courts and District Courts. The section, therefore, 
applies only in cases of committals by one or other of these latter Courts, so 
that in the large majority of cases it is inoperative. This is plain, because in 
every case of a person brought up before any Court other than those mentioned, 
that Court must either commit him or release him , so that he can never 
afterwards before the Insolvency Court be under arrest in the narrower sense 
of the term. 

Lastly, no possible reason has been suggested which could have r46l3 
led the Legislature intentionally to limit the scope of the section in the way 
contended for. 

The result is, that in my judgment the construction *of the section is at 
least doubtful , and that the arguments in favour of the wider construction are 
as strong as those in favour of the narrower. That being so, and the section 
being found in a chapter for the relief of insolvent debtors, I think it clear, in 
accordance with the settled rules of construction, that we are bound to adopt 
that interpretation which is in most favour of liberty. 

On these grounds I agree in discharging the rule. 

There remains the principal matter to be dealt with. This is an appli- 
cation under Chapter XX of the Civil Procedure Code by Mr. Hastie, m which 
he asks to be declared an insolvent. His petition has complied with all the 
requirements of the iVct, and only one ground has been suggested upon which 
we could be asked to deny him the privilege he claims. 

One of the circumstances mentioned in s 351’ about which the Court 
must be satisfied, is this * that the debtor has not given unfair preference to 
any of his creditors. The applicant in his petition shows that during last 
summer, when in Scotland, he paid certain sums of money, not very considerable 
in amount, to certain members of'his family, who, he states, were his creditors. 

It is suggested that that was an unfair preference within the meaning of 
s. 351. In deciding whether or not it was an unfair preference for the purposes 
of the present application, we may fairly refer to the provisions of the 
Insolvent Act, as affording some guide in the present Code. That Act treats a 
transaction as .an undue preference onl> when it has occurred within a limited 
time before the insolvency proceedings. The payment in question was made 


* [Sec. 351 — If tke Court is satisfied — (a) that the statements in the application arc 
substantially true , 

Declaration of insolvency (5)i that the judgment-debtor ha.s not, with intent to defraud 
and appointment of re- his creditors, concealed, transferred or removed any part of his 
ceiver. property since the institution of the suit in which was passed 

9 the decree in execution of which he was arrested or imprisoned, 

or the order of attachment was made, olr at any subsequent time ; 

(c) that he has not, knowing himself to be unabio to pay his debts in full, recklessly 
contracted debts or given an unfair preference to any of his creditors by any payment or 
disposition of hia property 

(cf) that h£‘ has not committed any other act of bad faith regarding the matter of the 
application, the Court may declare him to be an insolvent, and may also, if it thinks fit, 
make an order appointing a receiver of his property, or if it does not appoint such receiver, 
may discharge the insolvent 

If the Court is not so satisfied, ^t shall make an order rejecting the application.] 
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before the time limited by the Insolvent Act, so that there has been no undue 
preference if we are to follow the Insolvent Act. 

Then, is there any reason why this transaction should be impeached as an 
unfair preference, apart from the provisions of the insolvent Act ? I think not. 

Looking at the place where the insolvent was at the time, and the 
circumstances of the case, I think it would be straining [462] matters very 
much to say that, at the time Mr Hastie made these payments, he 
contemplated insolvency. 

Therefore, I do not think there is in this circumstance any reason why 
we should deny him the benefit of the insolvency provisions of the Act. 

Then it is said that, even if his case were such as to entitle him primd 
facie to the benefit of those provisions, we should stay our hand and deny him 
that benefit, because one of his creditors has applied to the Insolvent Court, 
and obtained an order of adjudication I do not think that is so. 

If the Legislature has provided two methods by which the debtor can 
obtain protection from arrest and other serious consequences ; and if one 
of those methods, in any particular case, turns out to be more favourable to 
the debtor than the other, we have no right to deprive him of that advantage. 
I think, therefore, that Mr. Hastie is entitled to be declared an insolvent 
under the provisions of Chapter XX of the Civil Procedure Code, and we accord- 
ingly declare him an insolvent and appoint the Official Assignee, the Receiver 
‘ of his estate. The security given for Mr Hastie's appearance will, of course, 
remain in force till the matter is disposed. 

NoffISiJ.— I am of the same opinion. I think that if the payments 
to the ladies really amount to unfair preference, the Official Assignee may 
•bring an action, if so advised, for the £300. 

Application allowed and rule discharged. 

Attorney for Hastie • Baboo G C Chundet . 

Attorney for Mary Pigot Baboo M. Sen d Co. 


NOTES. 

[A different view was held as regards the meaning of the word ‘ arrest ’ in 12 Bom. 
46 (48) , the terms of the Provincial Insolvencj Act, 1907, are now’ wide enough to include 
such a case »,b this 

As regards the possession of the insolvent this case was distinguished in (1911) 22 M. L. J. 
441 11 M. L T. 203 15 I. C, 371 The only right the lender loserved to himself was a 

right of keeping the keys at night when the premises were shut up and he had not even then 
any nght to intermeddle with the stock until the happening of a breach This was held by 
Wallis, J to be not a real but a sham possession ] 
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[468] PEIVY COUNCIL. 

The 2nd, 4th, 6th, 9th, and 10th December, 1884, and the 14th Februcury, 1885, 

Present : 

Lord Fitzgerald. Sir B. Peacock, Sir E. P. Collier, 

Sir E. Couch, and Sir A. Hobhouse. 


Fanindra Deb Eaikat Plaintiff 

verms 

Eajeswar Das and others Defendants. 


[On appeal from the High Court at Fort William in Bengal.] 

Custom — Adoption — Construction of gift — Burden of proof — Custom 
not allowing adoption, governing a family not subject to Hindu 
law — -Invalidity of gift made to a person as being the 
adopted son of donor, where the adoption failed. 

A family m Bengal, afiecting to be Hindu, but not Hindu by descent and origin, may oe 
governed by customs at variance with Hindu law. A family took its origin in a tribe not 
Hindu, and its customs differed from Hindu customs The question having arisen whether 
succession in virtue of adoption was consistent with, or was contrary to, the customs of the 
family, 

Held, first, that, with regard to the origin and history of the family, the point for inquiry 
was not whether the general Hindu law was, in this case, modified by a family custom for- 
bidding adoption, but wa.s whether, with respect to inheritance, the family was governed b) 
Hindu law, or by customs not allowing an adopted son to inherit ; secondly, upon the evidence 
that this family had retained, and was governed by, customs at variance with Hindu law, 
and that, whatever Hindu customs might have been introduced into it, the custom of succes- 
sion upon adoption had not Whether, if the family had been shown to be Hindu, out and 
out, save only special customs, the evidence would have been sufficient to prove a special 
custom was not the question. 

Held, also, in reference to the burden of proof that, m a suit brought to maintain the 
plaintiff’s title as heir agifinst a defendant, who relied upon an adoption as defeating the 
title of the plaintiff, the burden of proving the adoption to be permitted by the family custom 
was upon those who alleged it to be so , whereas, if the family had been generally governed 
by Hindu law, the onus would have been on those who alleged the exclusion of the right to 
adopt Rajah Uiahnath Singh v Ram Charn Majmoadar (S D. A., 1850, p 20) referred to, 
as showing that even in a Hindu family there might be a custom which barred inheritance 
by adoption 

Held, upon the trae construction of an angikar-patro, whereby an estate was given to the 
donee in virtue of his being “ adopted son ” of the donor, that the gift did not take effect, 
inasmuch as the adoption was invalid 

im The di.stinction between what is description only, and what is the reason or motive 
for a gift or bequest , may often be fine : but it must be drawn from a consideration of the 
language and the surrounding circumstances. Nidhoomoni Debyav. Saroda Pershad Mooker- 
fee (L. R. 3 1. A 253) distinguished 

Appeal from a decree {24th June 1881) of the High Court, reversing a 
decree (llfeh November 1879) of the District Judge of Bangpur. 

The decree of the District Judge in the suit out of which this appeal arose, 
declared the appellant to be entitled to the estate of the Eaikat of Baikantpur, 
also termed in the record the Eaj, and the Eaji, of Jalpigori ; and awarded him 
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possession with mesne profits from the death of Jogeudra Deb Baikat, who 
died in 1878. The reversal of this decree by the High Court led to the present 
appeal. 

The Baikantpur family, the head of which bore the title of Baikat, belonged 
originally to the Koch tribe on the north-eai^t frontier of Bengal (where the 
Bangpur district borders upon independent territory), and was not of Hindu 
origin. At the commencement of this century, upon the death of Jainti Deb, 
who is said to have been the twelfth Baikat of Baikantpur, his son and brother 
disputed the succession, to which, in the end, Sarbha Deb, the son, was 
declared by the Sadr Diwani Adalat, on the 19th January 1818, to be entitled. 
Upon the death of Sarbha Deb in 1848, disputes arose among his sons, of whom 
the present appellant was one, resulting in a decision of the same Sadr Court, 
dated 8th February 1853, declaring the right of Makarand Dob, as the eldest of 
he legitimate sons then claiming the family estates, to succeed according to 
amily custom. 

After the death of Makarand Deb, whose two sons, Chandra Sekhar Deb 
and Jogendra Deb, successively obtained the inheritance, the present appellant, 
in 1866, sued Jogendra Deb, his nephew, claiming the succession on the ground 
that he was born of a superior wife, married by Sarbha Deb in the Brahma form. 
This suit, after an order of remand by the High Court, had been affirmed by the 
Privy Council on the 9th December 1871, was dismissed in 1874, the conclusion 
being that both parties were the offspring of marriages termed gandharba. In 
March [46S] 1878 Jogendra Deb Baikat died without issue. After his death the 
question arose, which was the principal one on this appeal, whether he had 
made a valid adoption of the minor respondent, Baieswar Das, also called 
'Jogendra Deb Baikat, the half-brother by birth of Bani Jagdeswari, one of the 
wives of Jogendra Deb, deceased, who represented the minor on this record. 

The plaintiff set forth his title by descent from Sarbha Deb Baikat, and 
alleged the adoption to be invalid by the custom of the Baikantpur family, and 
the shastras. He also denjed the authority of the deceased Baikat to alienate 
the family estate. In their written statement the defendants denied the plain- 
tiff’s right, asserting that there were no customs of the family rendering invalid 
the adoption of a son, and maintaining the rights of ^ajeswar Das, as duly 
adopted, and as having received the estates by the effect of the angikar-patro. 
They alleged that the adoption had taken place in May 1873, had been made 
public on 7th November 1877, and had been followed by the usual ceremonies, 
the angikar-patroy executed in 1877, operating as a testamentary instrument. 

The District Judge, Mr. H. Beveridge, made a decree in the appellant’s 
favour to the effect above stated. He found that the Baikantpur family were 
not originally Hindus ; that they had gradually adopted Hindu customs ; and 
that, even in 1848, the then Baikat could not properly be called a Hindu, or 
the general Hindu law be taken as furnishing the rule regulating the succession 
to the estates of the family which had many usages and habits inconsistent 
therewith , that adoption was contrary to tho^e usages , that, irrecipeotivoly of 
the question of custom, as affecting the alleged adoption of Bajeswar Das, it 
was established upon the evidence that the respondent, Bajeswar Das, was the 
only son of his natural father ; that he was not given in*adoption by his father 
in 1280, as had been alleged on his behalf ; and that in 1284, when Jogendra 
Deb Baikat proclaimed him as his adopted son, he was fiin orphan whom no one 
had authority to give in adoption. Having found that the adoption was 
invalid, the Judge found and held that by family custom the estates appurte- 
nant to the Baj were inalienable, and that, even if alienable, there had been no 
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alienation to the respondent [466] Eajeawar independently of his adoption, 
and consequently that the adoption failing, all the dispositions dependent 
thereon fell with it. 

On appeal a decree of a Divisional Bench of the High Court (MOBRIS and 
Tottenham, JJ.) set aside the decree of the District Judge and dismissed the 
appellant’s suit. 

In their judgment the Judges of the High Court observed that, if the 
plain ti if had succeeded in proving the custom which he set up, whereby adoption 
was prohibited in the family, he, as being admittedly the next legal heir to 
Jogendra Deb Eaikat, would have been entitled to a decree for the estate 
without further inquiry into the merits of the adoption. Also, if, without 
proving the custom, he could show that the adoption of the defendant was 
otherwise invalid, he would be entitled to a decree. Both these propositions 
were, however, subject to this -that the defendant should not be found entitled 
to retain possession under the angikar-patro The Judges then proceeded to 
consider the evidence which had been adduced in support of the custom pro- 
hibiting adoption, ahd decided that the plaintiff had failed to prove that there 
was in the family any custom, which the Court could recognize, by which a 
Eaikat of Baikantpur was prohibited from adopting a son The Judges next 
took up the question, irrespectively of family custom prohibiting adoption, 
whether the adoption had been validly made as an adoption, and having 
observed as follows . — 

“ If the matter had to be determined merely upon the oral evidence and 
upon our belief or disbelief of the statements made on particular points, we 
should have much hesitation in coming to a conclusion opposite to that of 
the Court wliich had the witnesses before it, and which has manifestly taken • 
very great pains to determine on which side the truth lay.” They then 
proceeded to state certain matters which, in their opinion, leaving aside the 
details of the evidence,” satisfied them that the adoption was not invalid on 
either of the grounds urged against its validity irrespectively of family customs 
and continued by adverting to part of the evidence which had affected the 
question whether the adoption was, or was not, ineffective, by reason of 
Eajeswnr Das being, or not being, the onlv son of his natural father, Eangu 
Barua , and on this the Judges said : — 

“ [467] We find no reason to disbelieve the broad fact that Eangu Barua 
“ had more than one son, though we do not accept as true all that has been 
“ put forward in support of that fact As to the giving of the boy by his father 
“ in 1280, his having done so may, ai>ait from any direct evidence, be assumed 
“ from the undoubted fact that the boy was brought to the raj -ban in that year, 
“ and remained there , and whether there was any formal gift or not at that 
“ time, we are quitp satisfied that m 1284 the boy’s mother did give him ; and 
** the gift by her, after her husband’s death, would, we believe, be valid accord - 
“ ing to Hindu law. See Dattaka Ghandnka, s. I, para. 31. 

“ Our findings, therefore, are that adoption is not forbidden by any valid 
“ custom pievailing in this family, and that the adoption of the minor defendant 
“ was a valid one by law, and these findings are sufficient to dispose of the case. 

“ It is, therefore, not absolutely necessary that we should deal with the 
** question whether th'e Eaikats are incompetent to alienate the estate by will, 

“ and whether, apart from his adoption, the defendant would be entitled to take 
“ the estate by virtue of the anqikar-patro executed by Jogendra Deb. But we 
think it ri^t to express our opiniqn on these matters also. The family being, as 
“ we have sepn, governed by Qindu law, the power to dispose of the estate by 
will must ^mittedly exist, unless it is stopped by a valid custom. The 
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** lower Court held that the same evidence which, in its opinion, established 
the alleged custom against adoption, equally prevailed against the power to 
“ alienate. In our opinion that evidence fails equally in regard to both the 
alleged customs, and therefore the power to alienate must be held to exist. 
“ As to the angikar-patro it has been contended that is not a testamentary deed, 
“ but inasmuch as probate has been granted in respect of it, such a contention 
‘^cannot be maintained until the probate is withdrawn. We must hold that 
“ this document operates as a will, and we have no doubt that the defendant 
“ is clearly designated therein as the person whom Jogendra Deb 'deliberately 
“ intended to appoint as his successor to the estate 

Wo reverse the judgment of the lower Court, and dismiss the suit with 
“ costs of both Courts.” 

[ 468 ] On this appeal — 

Mr. T. ff. Gowie, Q.C., and Mr J. T Woodrojjfc, for the Appellant, contend* 
ed that the High Court should have maintained the decision of the District 
Judge. They referred, for an account of the tribal origin and history of the 
family, to “ A Statistical Account of Bengal,” by W W. Huntei, Vol. X, 
pp. 402 et seq. Although the Balkan tpur family had nominally come under Bi ah- 
mmism, they had, at the same time, retained customs inconsistent with their 
being classed as Hindus, not being Hindus by race , and some of their customs 
were at variance with Hindu institutions Among the customs of the family, 
either admitted or proved, were (1) the impartibility of the family estate ; (2) 
the existence of forms of marriage — one, the Brahma, a superior marriage, and 
the other, the gaiulhai ha,'' an mfeiior form ol marriage, (3) the customary 
regulation of the succession to the family estate, where there were sons of equal 
rank sprung from marriages of equal degree, the elder alone succeeding , (4) failing 
•sons, the eldest male agnate in the senior male line succeeded, females being, by 
custom, excluded by collateral males, as also were males deriving Iieirship through 
females. It was also contended that among the customs relating to inheritance in 
this family was one to the effect that adoption gave no title to succeed. And with 
regard to the position of this family outside the Hindu s>stem, the burden of 
proving that the Hindu law ol adoption had been accepted by them, so as to 
enable a sonless Raikat to defeat the' claim of the nearest male agnate, was laid 
upon the respondents — a burden which they liad not discharged. In Perlatib 
Deb v. Burrup Deb Baikal (2 Sel, Rep., S. D. A , 246) th§ Sadr Diwani Adalat 
referred to the usage of the family as establishing ttie right of Sarbha Deb, 
father of the present appellant, coupled wuth the consent of Pertaub Deb. 
Upon the whole evidence, including the statement of Sarbha Deb in that suit, 
the custom of the family to exclude adoptions, and also testamentary dispositions 
of the family estate, was established This custom was established, even on 
the assumption (wdiich, however, could only be made for the sake of argument) 
that the burden of jjroof was upon [469 j tlie plaintilf to prove that the Raikat’s 
inheritance would not, by the law of succession customaiy m this family, 
devolve upon an adopted son. The evidence showed that the nearest male 
agnate could not, by the act of the Raikat loi the time being, be deprived 
of his right to succeed. It was, however, for the delence, when once customs 
inconsistent with the existence of a right to* alter the line of succession by 
means of an adoption had been shown to jirevail in this family, to show 
that adoption and its consequent effects were permitted by the family customs. 

The defefhce had in no way displaced the plaintitl’s case. 

It was also contended that the adoption had not been shown to be valid 
and efifoctive as an adoption, assuming that in this family there could be one, 
A mere agreement, between the adoptive fathei and the natural mother of the 

* See Menu (Sir V/. Jonee’ translation), Chap. Ill, paras. 26 and 32. 
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boy to be adopted, would not constitute an adoption. There was evidence, more- 
over, that Bajeswar was an only son at the date of the aMeged adoption, so 
that any giving of him in adoption would have been invalid by Hindu law. 

As to this Baja Upendra Lai Boy v. Snmati Bam Prasannamayt (1 B. L. 
B , 221) was cited. [It was admitted, for the respondent, that the adoption 
of an only son would, according to the Bengal authorities, be contrary to the 
Hindu law.] 

Lastly, the angtkar-pairot relied on by the respondents, was inoperative, 
and proved to be so, upon the establishment of the custom which showed that 
Bajeswar Das was not in the character of an adopted son. It did not purport 
to confer the right to the estate upon him irrespgctively of his having been 
adopted. There was no gift, or bequest, to him, except so far as he filled the 
character of an adopted son. The adoption having failed, with it also failed all 
that had been alleged to constitute the title of Bajeswar Das. 

By their Lordships’ direction, counsel for the respondent addressed their 
argument to the two following questions, viz. : 1st, whether, by any law or usage 
governing this family, the respondent could have been validly adopted, and have 
become entitled to succeed in preference to the appellant ; 2ndly, if there 
[470] were no such law or usage, whether the anqtkar-patro operated so as 
to affect the succession. 

Mr. J. F, Leith, Q.C., and Mr. B. F. Doyne, for the Bespondents, 
contended that the onus of showing that no power to adopt existed in this 
family was upon the plaintiff, and had not been discharged by him. The 
family had come under the system of Hindu law and usage, which did not 
exclude the operation of family custom or kulachar, but required proof of it 
in the particular case, the onus being on those who alleged such a family 
custom to prove its existence. This family had been independent of Mahome- 
dan rule on the border in times before the authority of the East India Com- 
pany was established, when possession had probably been less a matter of law 
than of the stronger arm. Afterwards the family came alike under the 
influence of the Brahininical law and under the jurisdiction of the Courts 
established by the British Power. Thenceforwaid the course of descent had, 
like that of many other ancient zamindaries, been regulated by the general 
principles, though not by the special texts of Hindu law, which admitted the 
force and effect of special customs. The latter were part of the Hindu system. 

In the absence, however, of distinct proof of a custom negativing the rights 
of an adopted son, it was to be understood that adoption, as an essential part 
of Hindu law, must prevail. That it should not prevail was, in itself, contrary 
to Hinduism. It;was not uncommon in the case of an impartible zamindari 
that the law of primogeniture, modified by the preference accorded to the sons 
of a noble wife, married by the Brahma form, or modified by some other cus- 
tomary rule, should prevail. That would not afford evidence of a family being 
outside Hinduism ; and the judgment in Pertaub Deb v, Surrup Deb Baikal 
(2 Sel. Eep., S. D. A., 249), did* no more than indicate such customs as could 
be i^GOgnized, consistently with the general application of Hindu law. This 
family, moreover, had shown an intention to abide by the Hindu law. 
Beferenoe was made to the judgment in Abraham v. Abraham (9 Moo. I. A,, 
195). The result that followed was that the Hindu law regulated [471] 
the family, so far that it was to be presumed that the right of adoption, 
as a recognised part of that law, existed, until proof of the contrary, in other 
lirordB, nntU proof of the special custom was given. 
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Whether or not the adoption had been in all respects completed (and it 
was arfiued that for all purposes it was sufficiently effected), the respondent was, 
at all events, entitled to take the estate under the terms of the angikar-patro, 
which had been duly executed under the general testamentary powers of a 
Hindu proprietor. In connection with this, reference was made to Ntdhoomont 
Debya v. Safoda Per shad Mookerjee (L. E., 3 1. A., 253), Boddtngton v. Clanat 
(L. B., 22 Oh. D., 697). Reference was also made, on the question as to the 
proof of custom, to Stldder Boafd of Revenue v. Sahib Perhlad Sem (S. D. A. 
Rep. 1846, p. 334) , Ba$ah Bishnath Sing v. Bam Charn Majmoadar (8. D. A. 
Rep. 1860, p. 20) ; Bamalakshmt Ammal v. Sivanantha Pcrumal Setkurayar 
(14 Moo. I, A., 570) ; Naratn Khootia v. Lokenath Khootia (I. L. R., 7 Cal., 461); 
Baia Udaya Aditya Deb v. Jadtib Lai Adilya Deb (I. L. R., 8 Cal., 199). 

iiH . 

Counsel for the appellant were not called upon to reply. 

Their Lordships’ Jadtfment was delivered on a subsequent day (February 
14th) by 

Sip R. Couch. — The suit which is the subject of this appeal was brought 
to recover a large estate called Baikantpur, situated on the* north-east frontier 
of Bengal, in the district of Jalpigori The largest landed estates in this 
district are those of Patgram and Boda, belonging to the Raja of Kuch Behar, 
and this estate, which became the property of a branch of the Kuch Behar 
family. It is not included in any Sarkar or Muhammadan division of the 
country, having been only added to Bengal since the British assumed the 
government of the country. From Dr. W. W. Hunter’s Statistical Account 
of Bengal, it appears that Raja Nilambhur of Eamatapur (now a ruin 
within the present State of Kuch Behar) was the last independent Hindu 
jTuler of the country, and that after his defeat and capture by Husain 
Shah, one of the Afghan Kings of Gaur in the beginning of the six- 
£ 472 ] teenth century, anarchy prevailed for several years, and the land was 
overrun by wild tribes from the north-east. Among these the Koch came to 
the front, and founded the Kuch Behar dynasty. Of the Kochs, Dr. Hunter 
says, in the Statistical Account of Darjiling “ This aboriginal tribe first rose 
“ into power about the close of the fifteenth ©r the commencement of the 
** sixteenth century under one Hajo, who founded the Koch kingdom on the 

‘‘ ruins of the ancient Hindu kingdom of Kamrup The Koch 

“ raj extended from 88^ to 93^^^ east longitude, and from 25® to 27® north 
“ latitude, Kuch Behar being its metropolis, and its limits being co-equal with 
the famous yet obscure Kamrup of the Tantras. Brahmanism was intro- 
“ duced among the Kochs in the time of Visu, Hajo’s grandson, who, together 
“ with his officers and all the people of condition, apostatized to Hinduism. A 
“ divine ancestry for the Chief was manufactured by the Brahmans. The con- 
** verts abandoned the despised name of Koch and took that of ^ajbansi, literally, 
“ ‘ of the royal kindred, ’ and the name of the country was altered to Behar.” 
From the account of their manners and customs given by Dr. Hunter, it 
appears that they differ from their Hindu neighbours in various respects. 
Of the Baikantpur family. Dr, Hunter says that “ Sisu, grandson in 
‘‘ the female line of Hajo, is the original ancestor of the family, it is gene- 
“ rally asserted that he was the son of Jira, the daughter of Hajo, but the 
“ family themselves allege that he, as well as Visu (another grandson of Hkjo, 
“ and the first of the Kuch Behar Rajas who was converted to Hinduism), 
* was not the son of Jira, but of her sister Hira, and that his father was the 
“ god Siva, on which account all the members of the family assume the name 
‘ of Deo, and return no salute that is made to them by any person. Sisu, on 
“ the conversion of Visu to Hinduism, took the’titl^ of Sib-kumar, or young 
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Siva He was appointed hereditary Baikat» or the second person of rank in 
'' the Koch kingdom, and received the Baikantpur estate as an appanage." 

The plaint of the appellant (the plaintiff in the suit) states that 
Jogendra Deb Baikat, the possessor of the estate, died on the 10th of March 
1878, without leaving any son of his body, and “ therefore, according to the 
" immemorial family custom and [473} practice descending from generation to 
generation in our Baikat family of Baikantpur and the shastras, I have 
acquired an absolute title in all the properties left by him, and 1 am entitled to 
" recover possession thereof." It then refers to a title by adoption and under 
a will and agreement {angikar-patro) made by Jogendra Deb, which had been 
set up on behalf of Bajeswar Das, who was then a minor, but has since 
become of age and is the respondent, by Bani Jitgdeswari Debi, the widow 
of Jogendra Deb She was sued as the guardian of Bajeswar and executrix. 
This is followed by a paragraph which says " According to the kukbchar 
“ (family custom) and custom prevailing in our Baikat family from very ancient 
times and descending from generation to generation, no one among the Baikats 
“ is competent to adopt or to alter the line of succession thereby, or by will or 
“ any other deed to give away the kingdom and the raj-guddi. According to 
the said immemorial kulacha7\ no female also is competent to hold property 
“ and the gitddi Consequently the said Jogendra Deb Baikat is not, 
“ contrary to the above kulachai' and custom, empowered to receive in 
“ adoption any one competent to hold the property, or to give or alienate the 
“ rajgi and the kingdom to the said adopted son or to any other person, either 
“ by will or agreement {angikar patro)^ or by any other deed. In fact, the 
“ above will and agreement {migikar-patro) are contrary to the prevailing family 
“ custom, the law, and the Hindu shaslras, and are, indeed, not true." It was 
contended by the counsel for the respondent, in the argument of this apijeal, 
that, by the references in the plaint to the bkastras, the plaintiff admitted that 
the family was governed by the Hindu law except where it is modified by 
custom. Their Lordships do not so construe the plaint. They think the 
meaning is to insist upon the family custom as being allowed by the shastras to 
govern the family. The materiality of this contention will appear when the 
evidence and the judgments of the lower Courts come to be noticed. 

Bam Jagdeswaui Debi, the then defendant, as guardian, by her written 
statement, did not dispute the heirship of the plaintiff failing the adoption and 
the angtkat-patw, but alleged tliat Jogendra Deb died after receiving Bajeswar 
in adoption, and [474] making over to him all the property, moveable and 
immoveable, which belonged to Jogendra, and were in his jiossession, by means 
of an angikar- pat to (agreement) of the 23rd Kartick 1284 B S. (7th November 
1877), and so according to the Hindu law in force and the clear purport of the 
an( 7 *kar-patro the. plaintiff had no nght to the property claimed. The state- 
ment contained other matter in support of this contention, and also asserted 
that Jogendra Deb, on thfe 28th Cheyt 1278 (9th of April 1872), gave per- 
mission to his wives to adopt another son if Bajeswar was not living at the 
time of hig death, and therefore the plaintiff’s claim for possession ought to be 
dismissed. * 

The issues framed by the Court were . — 

( 1 ) Is adoption contrary to the custom of the Jalpigori family? 

(2) Was Bajeswar’s adoption valid, i.c., was he an only son or not ? 

(3) Had Raja Jogendra power to make away the property of the raj by 
Will, or deed, or gift ? 
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(4) Can the power of adoption conferred by the Raja on his widows 
be exercised by them, and can a son adopted by virtue of that power succeed 
to the property ? 

(6) Can the widows hold the pr.>pertv for the adopted son ? 

(6) Is the angikar-patro of 22nd Kartick 1284 a valid document, and one 
which confers any right on Rajeswar ^ 

At the instance of the defendant this issue was added — 

Can the plaintiff inherit during the lifetime of Jogendra’s widows, and can 
he now sue ; also can plaintiff’s claim take effect against Sharba Deb’s self- 
acquired property ? 

Subsequently, the Court added another issue, namely, if Rajeswar was 
adopted, was he adopted iA 1280 or 1284 B.S. ? The dudgeof Rungpur (Mr. 
Beveridge) before whom the suit came for trial in the first instance, and as on 
preliminary objections, decided the 4th, 5th, and 7t'h issues in the plaintiff’s 
favour, and held that he as heir-at-law was entitled to succeed at .logendra's 
death if his title were not defeated bv the adoption of Rajeswar or hv the anqi- 
kar-patro in his favour. A quantity of evidence was then produced on both sides, 
and on the 11th September 1879, the Judge, in an able and well-considered 
C47*iJ jugdment in which all the material evidence is noticed, decided the Ist, 
2nd, 3rd and 6th issues in the plaintiff‘’s favour, and gave him a decree. This 
was on appeal reversed by the High Court at Calcutta, and the suit was 
'dismissed with costs. 

Their Lordships, atcer hearing the counsel for the appellant, desired the 
respondents’ counsel to address them first upon the questions whether by the 
law or usage by which this family is governed, it was lawful for Jogendra Deb 
•to adopt a son who would succeed to the estate ir> preference to the plaintiff* ; 
aniif it was not lawful, has the anqikar-patro any effect upon the succession 
to the estate. Having heard these questions argued, they have come to a con- 
clusion which makes it unnecessary for them to hear any argument upon the 
second issue, namely, whether the adoption of Rajeswar w^as valid 

The first of these questions was raised by the first issue, and the Judge 
of Rangpur thought that the burden of proof on that issue was upon the plain- 
tiff. After some introductory matter, he says “The plaintiff contends that 
“ there are two more customs, namely, one prohibiting adoption ”, — the other 
relates to the alienation of the estate. “ The defendants deny the existence of 
“ these two customs. With these remarks I proceed to decide the issue 
“ about adoption, as to which of course the burden is wholly on the plaintiff. 
“ The first mode in which the plaintiff has endeavoured to provq the existence 
“ of the custom is by showing that there never has been an instance of adoption 
“ in the family.” 

The High Court also thought that tlie onus was on the plaintiff to prove 
a custom which prohibited adoption. This ajipears from the following passages 
m their judgment . “ The claim of the plaintiff rested on the allegation that 

“ by a kulachar or old family custom, no adoption could be made by a member 
“ of the Raikat family. .... If, therefore, the plaintiff could succeed 
‘‘ in proving the custom which he set up by which adoption was prohibited in 
“ the family, he, as being admittedly the next legal heir to Jogendra Deb Raikat, 
“ would be entitled to a decree for the estate without further inquiry into the 
“ merits of the adoption. . . . We find ourselves quite unable to agree 
“ with the lower Court ou the main questions raisedMn the suit viz., C478J 
as to the existence of a family custom prohibitive of adoption, and as to 
** the insufficiency of the adoption made of the defendant.” They said they had 
no doubt that the family is now governed by the Hindu law. 
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Looking at the origin and history ot the family, it appears to their Lord- 
ships that the question is not whether the general Hindu law is modified by 
a family custom forbidding adoption, but whether, with respect to inheritance, 
the family is governed by Hindu law, or by customs which do not allow an 
adopted son to inherit. The onus of proving that the adoption was lawful was 
upon the defendant, who relied upon it to defeat the plaintiff’s title. If the 
family was generally governed by Hindu law he might rely upon that, and then 
the onus of -proving a family custom would be on the plaintiff. 

The origin of the family has been already mentioned. The estate after 
twelve successions was, in 1809, m the possession of Sarbha Deb, who had 
succeeded his father Jayanta. His title was disputed by his uncle Pratap on 
the ground that, by the family usage, a brother succeeded a brother in preference 
to surviving sons. In 1811, Pratap brought a suit in the Provincial Court of 
Moorshedabad against Sarbha, by the name of Surrup Deb, which was decided 
in 1818 by the Sadr Diwani Adalat in favour of the latter. The case is reported 
in 2. S. D. A. Rep.. 249 (Pertaub Deb v. Surrup Deb Baikal, 2 Sel. Bep., 
S. D. A., 249). The judgment states that the right of the respondent (Sarbha) to 
the estate was clearly established both by the family usage and by the consent 
of the appellant. The High Court has referred to this case as showing that 
the family was treated as one governed by Hindu law, quoting a passage 
at page 251 — “ the appellant, moreover, was unable to show by whom 
the custom alleged by him so contrary to the skasiras was introduced into 
“ the family, at what time, and for what reasons,” as the ground upon which 
the suit was dismissed. This passage immediately precedes the judgment, and 
seems to he part of the statement of the case. It may have been the conten- 
tion of the respondent, but the ground of the decision is stated to be the family 
usage and consent of the appellant. In January 1848, Sarbha died i|tnd 
Dr. Campbell, the then Superintendent [477] of Darjiling, having on the 14th of 
January received information of his death from his two dewans, and that it 
was probable there would be a disturbance in the household among his sons, 
went to Jalpigori, arriving there on the 16th. In his report to the Government 
of Bengal, dated the 20th January 1848, which is in the evidence in this suit, 
he says: — 

“ 1 shall now record Ihe information 1 have gained on the spot, under the most favour- 
able circumstances for doing so, of the state of the Raja's family, etc. It may facilitate 
decisions regarding it, obviate litigation to the rum of the family, and tend to early settlement 
of the mode of properly managing the estate — a point of very great consequence to the quiet 
of the frontier, and to the satisfactory performance of my own duties. The Raja’s territory 
forms the northern part of Rangpur. It has a frontier along Bhutan of about 50 miles, and 
an equal extent with Sikkim. Of both borders I am in charge, and I have concurrent powers 
as Magistrate in the v^ole of it.” 


” The Raja could not properly be called a Hindu, although ambitious of being considered 
within the prtvileged pale. His family of ^he Koch tribe, now however designated Rajliun- 
sis, and aifecting to be equal to Ghhettris, although retaining many usages and habits quite 
irreoonoileablo to their pretensions. Probably Hindu law would not be the just medium for a 
daeision on this succession, and I Qnd that the election of the boy has the approval of many 
people here as a legitimate succession. This may have referred to some previous case in the 
family, hut the formal installation, and the performance of.,«the obsequies by the boy, are 
considdred to raise his claims above all the others. Under the Hindu law I believe that all the 
AOQB would be considered illegitimate, in which case the senior Rani might secure a life-tenure 
of tbe 
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The Baja left seven sons, and the boy referred to was Bajrajendra Deb, his 
sixth son. His title was disputed by Makarand, the second and favourite son 
of Sarbha Deb, who brought an action under Act XIX of 1849, and was put 
into possession by the Civil Court of Bangpur. This was followed by a long 
litigation, in which Bajendra claimed the property on the ground that 
Makarand was illegitimate. It ended in favour of Makarand, who relnained 
in possession till his deatli in 1853, when he was succeeded by Chunder 
Shikhur, the elder of his two sons. He died in 1866, and was succeeded by 
his brother, »Jogendra. The report of Dr, Campbell appears to ’their Lord- 
ships to be important evidence of the position of this family, and, in their 
[478] opinion, it shows that, although they affected to be Hindus, they had 
retained, and were governed by, faniilv customs which, as regards some 
matters, were at variance with Hindu law. The evidence of Makarand, given 
when he was Baikat and was examined with reference to a dispute m another 
branch of the family, supports this view 

The question to be determined being, therefore, what was the custom of 
the family with respect to adoption, their Lordships will now notice the 
evidence upon which they have come to the conclusion, without regarding any 
burden of proof, that it is not lawful for the Baikat to adopt a son who 
would succeed to the estate. Before doing so it may be observed that in Bajah 
Bishnath Smgh v Bam Charn Mo'imoadar (S. D. A., 1850, p. 20) the Sadar 
Court allowed that, even in a Hindu family, there might be a custom which 
barred inheritance by adoption, and remanded the case for furtlier investigation 
on that question. 

From the report in the 2 S, D A Beports, which has been referred to in 
the suit as containing a correct history of the family, it appears that, of twelve 
Raikats who successively had possession of the estate prior to Sarbha Deb, 
thref were succeeded bv a brother and one by a nephew. Two of them died 
leaving no sons , one had a son born after his death, and another had a son 
whose legitimacy was doubtlul Thus, tliere are two occasions on which, if it 
was allowed by the custom of the family, it is most probable there would have 
been an adoption, and one, the case of tlie posthumous son, where an authority 
would probably have been given to the widow or widows of the Baikat to adopt 
a son. There has been no adoption in this family until one which is said to 
have been made by Chunder Shikhur, who was succpeded by his brother 
Jogendra. A boy who was named Purno Deb appears to have been taken in 
adoption bv Chunder Shikhur, but no ceremonies were performed. The 
explanation given by the plaintiff’s witnesses is that Chunder Shikhur, who was 
educated at Calcutta under the care of the Court of Wards, did not know the 
family customs when he took the boy, but that he afterwards becahne acquaint- 
ed with them. The succession of Jogendra is in the plaintiff’s favour, 
whether Chunder Shikhur [479] desisted from completing the adoption, oi 
Pumo Deb was adopted and did not claim to succeed to the estate 

The next evidence is a statement by Sarbha Deli. Another branch of the 
family were the owners of the zamindan of Panga, and, some tune before 1840, 
a suit was brought by Parbut Naram Koei against Karindra Narain and others 
in the Court of the Principal Sudder Amin of the district, to obtain possession 
of it. In that suit it was asserted bv the plaintiff that adoption was contrary 
to the custom of the Panga family, Sarbha Deb was asked by the Court to 
submit a kyfiut (answer to questions) as to the customs in his branch of the 
family. The record of the suit in which the kyfiut jvas filed could not be 
found, and a copy of the kyfiut tendered by the plaintiff was rejected by the 
Judge of Bangpur on the objection of the defendant that it was a copy of a 
copy. The evidence of two witnesses of its contents was then received — 
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Parbati Nath Boy, who was at the time of its submission to the Court 
employed as assistant to the mokhtars of the Baikat, and Gungadhur Das 
Bukshi, who then served him as a mohurir. Their evidence was substantially 
the same. The former said he made a copy of the kyfiut before it 
was filed, to be kept in the mokhtar’s serishta, which copy had been destroyed 
when the raokhtar’s house was burnt. The latter, who called Sarbha the 
Baja of Jalpigon, said he wrote the draft at the dictation of the Baja, and a fair 
copy was made and signed and sealed by the Baja to be filed in Court. ** The 
kyfiut was asked for to ascertain the family custom of the Bajas of Panga, 
“ Behar Bijni, and Baikantpur There were ten or twelve questions in that 
parwana I do not remember them all The first question w^as this : ‘ Can 
“ ‘ a son be adopted or not ? ’ The answer to l^his question was, * In our family 
tlie custom of adopting a son does not prevail , a daughter’s son cannot 
become the Baja , a woman is not an heir , the Baja cannot in his lifetime 
give away the raiqt to his son or to anybody else , on the death of the Baja 
the eldest of his sons, born of his wedded wives, succeeds to his rajqi, and in 
default of a son a uterine brother succeeds to it ’ I remember these facts 
“ were written.” Bijni was anothei branch of the family The High Court has 
said the kyfiut must be dismissed [480] from consideration. Their Lordships 
have carefully considered the reasons which they have given for this opinion, 
and find themselves unable to agree in it 

A large part of the evidence of the witnesses relates to the adoption of 
Bajeswar. This it is not necessary to consider Their Lordships will only refer 
to such of the evidence about the customs of the family as they think has any 
weight. Gungadhur Iswar, the son of a daughter of the paternal uncle of Sarbha 
Deb, said he had heard from Sarbha Deb and Anunt Deb that an adopted son 
does not succeed to the properties, that females cannot become heirs, and 
that the ra; cannot be transferred by gift Bhaberidra Deb Koer, a great- 
great-grandson of Darpa Deb, a former Baikat, said the family custom was 
that an adopted son cannot inherit. He had heard of the family custom 
from his father’s kinsman, Anunt Debi, and his paternal grandmother, Jasoda 
Debi. The Judge says he i^elied upon this witness partly because he was a 
near relative ot the family, and because he seemed to be speaking the truth , 
and that it was also very important to notice that he acted upon his opinions. 
He was appointed b^y Jogendra, hia chief executor by the last codicil, dated in 
December 1877, and declined to act on the ground that the adoption of Bajes- 
war was illegal. This, however, seems to have been because he thought Bajeswar 
had not been properly taken in adoption. Hari Pershad Dass, who married 
Hareswari, a daughter of Sarbha Deb, said he had heard from his father-in-law 
of the custoihs of the family , that if anyone of the Bajas of Jalpigori adopt a 
son, that adopted son does not succeed to the raj, nor does a female become heir , 
the Bajas cannot transfer by gift the rai-guddi or the raj to anybody. Hara 
Pershad Dass, who was a jummanuvis in the family during the whole time that 
Makarand Deb was the Baikat, and succeeded his father in the office, said he was 
23 or 24 years old when Sarbha Deb died, and used to read and write in the seris- 
tha for four or five years prior to his death , that there is a difference between a 
Bajbunsi Snd other Hindus, Oif the death of the Baja his eldest son, by his 
married wife, gets tl^e rajqi , in default of ason by amarried wife, the son by a wife 
married in the gandharba fashion succeeds to the rajgt , as, for instance, Makarand 
Deb got the [4813 rajgi though the eldest son, Doorga Deb, was living, Doorga 
Deb was the son of a i^'ostitute , an adopted son does not succeed to the rajgi ; a 
wife cannot succeed as heir-at-law , he had heard of the existence of this family 
custom from Sarbha Deb Baikat. This witness is an honorary magistrate of 
Jalpigori. Nobindra Deb Kmr, one of the defendant’s witnesses, a son of 
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Doorga Deb, the eldest son of Sarbha, on cross-examination said that adoption 
was not made, nor were the properties obtained by the adopted son , nor is 
the custom of adoption prevalent , if the Eaja wishes to make a gift of the mj 
he cannot do so ; he can give sometiiing for maintenance , no female can suc- 
ceed as heir. On re-examination, he said he had heard from his father that 
the adopted son does not succeed to the property. This evidence was not met 
by any on the part of the delendant. The High Court reversed the finding of 
the Judge on the ground that the family is now governed by Hindu law, and it 
lay upon the plaintiff to show that adoption was prohibited by the custom of the 
family, which they thought he had failed to do. They also, if their Lordships right 
ly understand their judgment, put out of their consideiation, on the ground that 
it was hearsay evidence, all the statements as to the custom made by deceased 
members of the family to which' the witnesses deposed They refer to s 32 of 
the Evidence Act, but not to s. 49 The latter section is applicable, and where 
an ancient family usage is to be proved, the statements of deceased members 
of the family are relevant facts Tlieir Ijordships, are therefore unable to give 
to their judgment the weight which it would otherwise have deserved 

To sum up this part of the case then Lordships find tliat through sixteen 
devolutions of the estate there has been no instance of a succession by adoption, 
though in three instances the circumstances were such as usually move Hindus 
to make an adoption , that theie has been one instance of an attempt at adop- 
tion, and that, whatever its exact issue may have been, it failed to carry away 
the succession from the collateral heir , that there is a considerable amount of 
family tradition against the practice , and that of counter-evidence tliere is 
absolutely none. Whether if the Baikantpur family wore shown to have become 
Hindus [ 482 ] out and out, saving only special customs, such evidence would 
be sufficient to prove a special custom, need not be discussed here. The family 
is in a totally different position And their Lordships have no hesitation in 
holding that, whatever Hindu customs may have been introduced into it, the 
custom of succession b\ adoption has not been introduced 

It is now to be determined whether the angikar patro has any effect upon 
the succession to the estate. The facts stated in the introductory part of it 
were disputed, and in their Lordships’ opinion some of them wore not pioved, 
but for this purpose they may bo taken as proved It is dated the 23rd 
Kartick 1284 (11th November 1H77), and is in these teniis, Jagadindra Deb 
Kumar being th|^name given to Rajeswar on adoption -* 

“ To Jagadindra Deb Kumar This executed in the year 

1284 (1877) by Jogendra Deb Raikat. zamindar of Pergunnah Baikantpur, Ac., 
inhabitant of Awas station and zillah Jaljiaiguri, showeth - 

“That your father, the late Rangu Baiua, m iiis lifetime and in the 
presence of his agnatic relations, Nilkomul Baiua and Nend Barua and 
my kinsman Budden Chunder Das Rajimat.a and others, and also in the 
presence of the late Kant Deb Surma, iiurohit, gave you awa> to mo foi 
adoption both verbally and under a written deed I accepted the gift and duly 
received the son (in adoption) , but I have not Intherto made this fact known to 
any person in the hope that a son may be boir^to me of my loins have in 
the meantime supported you and educated you Besides^ to provide against 
the contingency of my dying without leaving behind me .any son boin of m^ 
loins or taken by me in adoption, I, on Cheyt 1878 (9th April 1872), executed 
a will with permission for adoption, wherein I authorized SrimatiRani Jagdes- 
wari Debi and Srimati Rani Jaganeswari Debi, and Srimati Ram Japeswari 
Debi, to take sons in adoption, each of these Ranis to exercise this right on 
the death of the other. Subsequently, on 10th Falgoon 1279 (20th February 
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1873), I executed a codioil to that will, and in that codicil I appointed the 
Banis as principal executors, and I appointed other men assistant executors to 
assist the Banis in the management and protection of the estate during the 
minority of any son who might be born to me, or of any son who may 
be received in adoption either by me or by the Earns. At present 1 am 
suffering from many diseases, and to this day no son has been bom to me of 
my loins The body is frail ; who can say what lilll (which God forbid) 
may befall me. Wherefore I have thought it proper to disclose the fact of my 
having takbn a son in adoption, and accordingly I have received you in adop- 
tion this day publicly, agreeably to the gift made by your father, and I made 
you over to Srimati Kani Jagdeswari Debi, who is [488] your sister by your 
former step-mother. I authorize you by this CL7igikar patro to offer oblations 
of water and pinda to me and my ancestors after my death by virtue of your 
being my adopted son Moreover, you shall become the proprietor of all the 
moveable and immoveable properties which I own and which I may leave 
behind , you shall become entitled to my dena-pawna (debts and dues), and you 
and your sons and grandsons shall enjoy and own them agreeably to the 
custom of the family During youi lifetime, and as long as son or grandson 
of youA is alive, the Banis shall not be able to take any other son in adoption 
‘ under the terms of the will But should you die leaving behind vou neither a 
son begotten of your loins nor an adopted son, and without leaving a peimis- 
sion for adoption (which God forbid), in that case the Banis may take a son 
in adoption under the terms of the will, and shall thereby protect the estate.” 

It appears to have been the opinion of this Committee that such an estate 
as this of Baikantpur might b> family custom be inalienable— Lai 
Sing Deo v. Maharaja Dheraj (rurrood Narayim Deo (5 Moo. I A , 82) , Eajah 
Udaya Aditya Deb v. Jadub Lai AdityaDeh (I. L. B., 8 I A., 248 , I. L. E,, 8 
Gal., 199). There is some evidence in this case of a family custom forbidding 
alienation by gift, and consequently by will, but their Lordships do not propose to 
enter into the question whether there is sufficient proof of it, as they have come 
to the conclusion that, as Jogendra had no power to adopt a son who would 
succeed to the estate, it did not pass to Bajeswar by the angtha) patro. Their 
Lordships feel no difficulty about Bajeswar being sufficiently designated as the 
object of the gift, although the adoption may not be valid. They think the ques- 
tion is whether the mention of him as an adopted son is merely descriptive of the 
person to take under the gift, or whether tlie assumed fact of his adoption is not 
the reason and motive of the gift, and indeed a condition of it The words are — 
“I authorize you by this angikar patro to offer oblations of water B,nd pinda 
to me and my ancestors after my death by virtue of your being my adopted 
son. Moreover, you shall become the proprietor of ‘‘ all the moveable and 
immoveable properties which I own and which 1 may leave behind ; you shall 
become entitled to my dena-pawna (debts and dues), and you and your sons and 
grandsons shall enjoy them agreeably to the custom of the family. ’ He is to make 
the [484] offerings by virti^e of being an adopted son, and, “ moreover,” he is to 
become the proprietor This is to be the consequence of the adoption. In fact, 
the angikar patro only states what would have happened without it. The dis- 
tinction between what is description only, and what is the reason or motive of 
a gift or bequest, may often be very fine, but it is a distinction which must be 
drawn from a consideration of the language and the surrounding circumstances. 
If a man makes a bequest to his wife A. B.,” believing the person named to 
be his lawful wife, apd he has not been imposed upon by her, and falsely 
led to believe that he could lawfully marry her, and it afterwards appears that 
the mcuriage was not lawful, it may be ths^t the legality of the marriage is not 
essential to the validity of the gift. Whether the marriage was lawful or not may 
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be considered to make no difference in the intention of the testator. It is 
difficult to suppose a case similar to the present coming before the English 
Courts. In WUkinson v. Joughtn (L. B., 2 Bq., 319), a testator bequeathed 
his real and personal estate to trustees, upon trust to permit his wife Adelaide 
to receive the net annual income thereof during her life, and after her death, if 
no child of his should attain twenty-one, or be married, in trust for his step- 
daughter Sarah Ward (the daughter of the supposed wife) for her absolute use 
The supposed wife and the testator went through the ceremony of marriage, 
she having represented herself to the testator as, and he having bWieved her to 
be, a widow, her husband being then alive. It was held by the Vice-Chancel- 
lor that the bequest to her was wholly void, but the bequest to the daughter 
was valid. This was apparently on the ground of the intention, the Vice- 
Chancellor saying : In my 6pinion there is no warrant for saying, where the 
testator knew this infant legatee personally, and intended to benefit her 
personally, that the language of the will is not a sufficient description.” 

In Nidhomnoni; Dehya v Saroda Pershad Hooker jee (L. R., 3 I. A., 253), a 
childless Hindu, by his will, directed as follows ’ “ And as 1 am desirous 
of adopting a son, I declare that I have adopted Koibullo Pershad, third 
son of my eldest brother, Saroda Pershad. My wives shall pcftform the 
ceremonies according to [48S] the ^haUras, and bring him up, and until that 
adopted son comes of age, those executors shall look after and superintend all 
the property, moveable and immoveable, in my own name or henami left by 
me, also that adopted son When he comes to maturity, the executors shall 
make over everything to him to his satisfaction.” The ceremonies of adop- 
tion had been performed by one of the widows only, and the other brought a 
suit to recover half of the property. This Committee held that she could not 
do 80 , that there was a gift of his property by the testator to a designated 
person, and it would be an altogether erroneous reading of the will to suppose 
that he intended the taking of his property by Koibullo to be entirely dependent 
on whether the wives chose, or did not choose, to perform the ceremonies The 
intention of the testator appeals to have been the ground of decision in this 
case also, but both the words of the instrument and the nature of the property 
were very different from the instrument and property now in question. In the 
present case, their Lordships are of opinion that it was Jogendra’s intention to 
give his property to Rajeswar as his adopted son, ^capable of inheriting 
by virtue of the adoption, and the rule that it is not essential to the 
validity of a dfvise or bequest that all the particulars of tlie subject or object of 
the gift should be accurate is not applicable. As the adoption was contrary to 
the customs of the family and gave no right to inherit, the angikar patro had 
not any effect upon the property. It is, therefore, unnecessary to decide 
whether Eajeswar was an only son, or whether he was duly given in adoption, 
about which there was the usual conflict of evidence. 

In their Lordships’ opinion the decree of the Judge of Rangpur was right, 
and they will humbly advise Her Majesty to re^ierse the decree of the Higli 
Court, and to dismiss the appeal to that Court, with costs. They order the 
costs of this appeal to be paid by the respondent, Jagadindra Dob Baikat. 

• Appeal hlhived. 

Solicitor for the Appellant ; Mr T. L. Wilson • 

Solicitors for the Respondents . Messrs. Barrow aipd Bogers, 

NOTES. 

11. CUSTOM- 

“ Looking at the origin and history of the family, it appears to their Lordships that thci' 
question is not whether the general Hindu law is modified by a family custom forbidding 
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adoption, but whethet, with respect to inheritance, the family is governed by Hindu law, or 
by customs which do not allow an adopted son to inherit. The onus of proving that the 
adoption was lawful was upon the defendant, who relied upon it to defeat the plaintiff’s title. 
If the family was generally governed by Hindu law, he might rely upon that, and then the 
onus of proving a family custom would be on the plaintiff.” — (1885) 11 GaL, 463 at 476. 

In the case of persons govornod generally by the Hindu law, the burden of proving a 
custom derogatory to that law lies upon the person who asserts it — 21 All., 412 at 423 ; 24 
AIL, 273 ; 11 Cal . 463 at 476 ; 19 Bom.. 428 , 21 Bom., 110. 

In (1892) 20 Gal , 409 the parties were found to bo Hindus observing Hindu ceremonieb, 
and the only question being which school of law governed them, in the absence of anything 
to the contrary, they were held to be governed by the school prevalent in the locality where 
they resided 

II. PERSONA DESIGNATA-DESCRIPTION— VALIDITY OF GIFTS— 

They (Their Lordships) think the question is, whether the mention of him as an adopted 
son IS merely descriptive of the person to take under the gift, or whether the assumed fact 
of his adoption is not the reason and motive of the gift and indeed a condition of it.” — 
(1886) 11 GaL, 463 at 483. 

A bequest of property was made in these words, ” 1 adopted iny sister’s son He is mv 
heir and will be the owner If after this agreement, a sou is born to me, half the property 
will be received by him and half by the adopted son ff more than one sou are born to me 
the property will be equally divided among them, including the adopted son, as brothers ” 
It was held by the Privy Council that the adoption being invalid, the bequest also failed, 
“The right of Murli Dhar (the adopted son) to inherit is based entirely on the fact that he was 
an adopted son, adopted seven years previously in virturc of a special custom This is not a 
similar case to that of Bireswar Mookerji v, Ardha Chander Roy (1892) 19 Cal , 452 19 1 A 
101 in which the Will was made prior to adoption and the bequest was to the lad by 
name, for reasons independont of adoption though likely to load to it ; nor does it come 
within the ruling of this Committee in the case of Nxdkoomom Debya v Saroda Pet- 
shad Mookerjee (1876) 8 I A , 253 26 W R , 91 in which it was held that there was a gift 
of his property by the testator to .i designated person (Lhe words being ‘ T declare that 1 give 
my property to Koibullo whom I have adopted’, and that this gift was not dependent on the 
performance of certain ceremonies by his widows. Tu the present case, their Lordships are of 
opinion that it was the lutontion of Dhanraj (the testator) to give his property to Murh Dhar 
as bis adopted son capable of inheriting by virtue of the adoption , and that as the adoption 
was invalid according to the general Hindu law and not warranted by family custom, it 
gave no right to inherit, and the gift, therefore, had no effect upon the pioperiv ” Their 
Lordships were apparently influenced by the fact that the scheme of the bequest was to give 
the son so adopted a right to share equally with natural born sons, upon a division 
of the property — (1906) 28 AIL, 488 : 33 I.A 97 . 3 A.L J 415 , 10 C.W N , 730 3 C.L.J , 
594 1 M L T 17J reversing 24 AIL, 195 

” In certain cases, ‘ it nas been held that a gift fails with an adoption (11 Cal. 463 , 19 
OaL, 613 , 23 Bom , 271) Thtv a^eall based upon the principle that the validity of the adop- 
tion was regarded by the donor as a condition precedent to the validity of the gift On the 
other hand, it has been held in a t'ories of cases (8 1 A., 263 , 19 1 A , 101 , 26 1, A , 83 ; 27 
I. A., 162) thift where the validity ^f the adoption is not of the essence of the transaction, 
the gift may be operative even though the adoption fails,” (1906) 110 W. N.,147.4 
C.L.^., 537 where the contractual obligations entered into on that footing were held binding 

Where the Will was to dispose of th'e property so as to provide for the spiritual benefit of 
lie testator, and with this object m view, it directed the adoption of « certain boy and there 
j^were bequests to him, and there were also directions for further adoption on his dying before 
the widow to whom a life-estate wasjgiven'^ it was held that the adoption was a condition 
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precedent to the boy eo named taking the beqneet ; — (1904) 9 G. W. N., sdb following (1898) 
23 Bom., 271 on appeal from 20 Bom., 718 

Where there was no mi^pprehension by the donor of his act though there might have 
been as to its effects, a reference to the character supposed or believed to be conferred by that 
act was held not to make the validity of the gift dependent on the validity of the act — (1910) 
8 1. C., 517 ; 11 C. W. N., 147 

Where a person gave a gift to one described as awasa son, whore the fact of his not 
being a?irasa must have been within his knowledge, it was held that the descjription did not 
vitiate the gift . — (1899) 22 Mad , 383 on appeal from (1896) 20 Mad., 167 

Gift to a certain person who was mentioned by name, and described as adopted son . — 
Gift valid though adoption hold invalid — (1909) 31 All , 339 

The following wore similarly decided — (1912) 37 Bom., 116 (prostitute’s adoption), (1902) 
26 Bom , 491 , (1900) 24 Mad 214 , (1887) 11 Bom , 514 ; (1898) 23 Bom , 296 

But in (1892) 16 Mad , 355 , (1887) 12 Bom , 185 , (1890) 15 Bom., 565 the description 
was held to be condition precedent 

In (1892) 19 Cal., 513 (on appeal from 12 Cal , 686) where the gift was to persons to be 
adopted by the widows, it was held that the gift was to persons holding a particular character 
( sliehaitshi]) J and as the adoptions were invalid the gift failed 

It should be noted however that the condition should arise from a construction of the 
will “The rule that, where the icfentity of the legatee is certain, the legacy will not be 
avoided by an inaccuracy in the description given to him, will be destroyed, if the Court 
permits itself to speculate, without proof, upon what may have been the object of the testator 
m giving the legacy,” per Lord COTTENHAM in Rishton v Cobb (1839) 6 My & Or , 145, 161 
quoted with approval in Anderson v. Berkley 1902) 1 Ch , 936 J 
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LAIiA HIMMAT SAHAI SINOH V. 


[486] APPELLATE CIVIL. 


The 17th March, 1685, 

Present : 

Mr. Justice Mitter and Mr. Justice Trevelyan. 

Lala Him mat Sahai Singh Plaintiff 

oersus 

Llewhellen Defendant . '' 

Evidence — Admissibility of parol evidence to vary a written contract 
— Oral evidence when admissible to prove that consideration money, 
stated in contract to have been paid, has not been paid but 
has be^ applied in a way agreed on between the 
parties — Evidence Act (I of 1872), s. 92. 

A deed of putowa contained j. recital of the payment of the sum of Rs '2,000 ae bonus to 
the plaintiR by the defendant, the mode of payment being stated to be in cash m one lump 
sum. The plaintiff sued to recover the sum of Rs 1,850 alleging that only Ra. 150 had 
been paid and not Rs 2,000 as recited in the putowa. 4frhe defendant admitted that Rs. 850 
was due, and as to the remaining Rs 1,000, alleged that, at the time of the transaction, it 
was agreed that the sum of Rs. 1,000 was to be retained by him on account of a debt due by 
one of the plaintiff’s relation to him. The plaintiff objected that the evidence to the agree- 
ment set up by the defendant was inadmissible 

Held, that, inasmuch as it was open to the plaintiff under proviso 1 of s. 92t of the 
Evidence Act to prove by oral evidence that the whole of the consideration mone> had not 

* Appeal from Appellate Decree No 28.S2 of 1683, against the decree of J. F. Stevens, 
Esq , Judge of Sarun, dated the 21st of August 1863, modifying the decree of Baboo Kali 
Prasanna Mukherji, First Subordinate Judged that district, dated the 24th of July 1882. 

t [ Sec. 92 — When the terms of any such contract, grant or other disposition of property, 
or any matter required by law to be reduced to |ihe form of a 
Exclusion of evidence of document, have been proved according to the last section, no 
oral agreement evidence of any oral agreement or statement shall be admitted 

as between the parties to any such instrument or their repre- 
sentatives in interest, for •the purpose of contradicting, varying, adding to, or subtracting 
from, its terms . 

Proviso (1) — Any fact may be proved which would invalidate any document, or which 
would entitle any person to any decree or order relating thereto , such as fraud, intimidation, 
illegality, want of due execution, want of capacity in any contracting party, want or failure 
of consideration, aor mistake in fact or law 

Proviso (2) — The existence of any separate oral agreement as to any matter on which a 
document is silent and which is nob inconsistent with its terms, may be proved In con- 
sidering whether or not this proviso applies the Court shall have regard to the degree of 
formality of the document. 

. Proviso (3) — The existence of any separate oral agreement constituting a condition pre- 
cedent to the attaching of any olftigation under any such contract, grant or disposition of 
property, may bo proved. 

Proviso (4)— The existence of any distinct subsequent oral agreement to rescind or 
modify any siibh contract, grant or di^osition of property, may be proved, except in oases 
in which such contract, grant or disposition pf property is by law required to be in writing, 
or been registered according to the law in force for the time being as to the registration 
of documents. • 

Proviso (5)^Any usage or custom by which moid6uts,not expressly mentioned in any 
Gontraotr are usually annexed to contracts of that description, may be proved . Provided that 
the emne^ng of such incident would not be repugnant to, or inconsistent with, the express 
*tennB ol tlie oontract. 

Proviso (6)*-^ Any fact may be proved which shows in what manner the language of a 
dootuiMit id pp existing facts.]* 



LliBWHELIiBK [1885] 


I.L.R. 11 Cal. 187 


been paid, ifc was equally competent to the defendant, in answer to such^oase, to adduce 
evidence to prove the true nature of the contract, and that the consideration was different 
from that stated in the contract. 

Heldt also, that the plea of the defendant substantially was that, although the conside- 
ration was fixed at Bs. 2,000, there was a separate oral agreement bo the effect that out of 
that sum the plaintiff was to refund Bs. 1,000 on account of the debt due from his relative, 
and that on this ground the oral evidence tendered was Oidmissible under proviso 2 of s. 92 of 
the Act, the stipulation as to the refund of the Bs. 1,000 not being inconsistent with the 
recital as to the consideration in the contract. 

In this case the plaiatiff was a part owner of certain mouzahs which had been 
let out to the defendant, an indigo planter, from 1281 to 1287 F. inclusive. 
After the commencement of the year 1288, and on the 29th April of 1881, 
a putowa pottah or [487] lease was executed by the plaintiff in favour of 
the defendant, and a kabuliat in similar terms was executed by the defendant 
to the plaintiff. Both documents were registered on the day on which 
they were executed, and it appeared from them that the lease was to be for 
twenty years at a yearly rent of Rs. 354-12-0 and a bonus of Rs. 2,000. In 
each was a receipt clause to the effect that the plaintiff had received payment 
of the Rs. 2,000 from the defendant Neither the pottah nor the kabuhat had 
been handed over , each remained with the person who executed it 

The plaint stated that the Rs. 2,000 had not been paid by the defendant 
to the plaintiff , that the plaintiff had received only Rs. 150 on the day of the 
execution of the documents , and he prayed ludgment for the balance of 
Rs. 1,850 with interest and costs. 

The defendant, in his written statement, admitted that the Rs. 2,000 had 
not been paid, and be disputed his liability to pay it on the following grounds . 
For some years previous to the execution of the lease and the kabuhat, one 
Mohadeo Lai, a cousin of the plaintiff, had been in the defendant's indigo 
factory. On examining the accounts of the factory it was found that a large 
sum of money had been misappropriated. A panchayet was called which 
decided that Mohadeo Lai should pay up Rs. 1,000, The latter was unable to 
do this when called upon, and he took the plaintiff to the defendant's factory, 
when, after some discussion, the plaintiff offered to grant the lease referred to 
above at a rent of Rs. 364-12-0, and a bonus of Rs. *2,000, agreeing at the 
same time to allow the defendant to retain out of the Rs 2,000 the Rs. 1,000 
due to the defendant by Mohadeo Lai The defendant accepted this offer, and 
when the pottah and kabuhat where about to be written out, proposed that a 
clause to this effect should be inserted in each, hut to this neither the plain- 
tiff nor Mohadeo Lai would agree, because of the injury which might thereby 
be done to Mohadeo Lai’s reputation The pottah and kabuhat were then 
drawn up without any such clause and registered , and Rs. 150 paid by the 
defendant to the plaintiff, who promised that he would come to the factory in 
a few days, for the remaining Rs. 850, and givb a receipt in full for the 
Rs. 2.000. He neglected to do this, however, and up to the institution of the 
CMS] suit the pottah remained with him, while the kabuhat reipained with 
the defendant. 

I 

In the Court of First Instance, the Subordinate Judge fixed the following 
issues : (1) whether there was a contract between the parties that the sum 

of Rs. 1,000 due to the defendant by Mohadeo Lai should be set off against 
the amount of Rs. 2,000, which the defendant had to pay to the plaintiff in 
respect of the putowa ? Was Mohadeo Lai a relative of the plaintiff ? (2) Can 
the defendant be made liable for interest ? (3) What amount is recoverable 
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by the plaintiff from the defendant ? ** The Subordinate Judge found all the 
issues in the plaintiff’s favour, and gave him a decree for the amount claimed 
by him. This decree was reversed on appeal by the District Judge, who 
overruled an objection taken by the plaintiff, that the defendant was precluded 
by s. 92 of the Evidence Act from giving in evidence the arrangement relied on 
by him. The plaintiff appealed to the High Court. 

Mr. Gregory (Baboo Han Mohnn Chuckerbutty with him) for the Appel- 
lant. — The agreement relied on by the defendant is no defence to the suit, as it 
was an agreement, the object of which was to stifle a criminal prosecution, 
and, therefore, against public policy. [Mitter, J. — No The agreement 
regarded the payment of a debt which the panchayet found was due from 
Mohadeo Lai to the defendant ] At all events, evidence of that agreement 
should not have been received The defendant, in his written statement, 
admitted that only Es. 150 out of the Es 2,000 had been paid. It was on 
that footing the parties went to trial , and it was not competent to the defen- 
dant to seek to absolve himself from the consequences of his own admission 
by setting up an oral agreement contemporaneous with the written one 
contained in the pottah and kahuhaL 

Mr. O'Ktnealy for the Eespondent — The only written contract between 
the parties is that contained in the pottah and kahuliai, and that contract 
states that the Es. 2,000 has been paid to the plaintiff. If, therefore, no evidence 
of the oral agreement is to be admitted, which is the contention on the other 
side, it would be a sufficient answer to the plaintiff’s suit to have produced 
and put in evidence the [ 489 ] pottah executed by the plaintiff which states 
that the consideration has been paid, and this has been done. Either the suit 
is one which should be decided off the written documents alone, in which case 
the question is one of construction merely, and the plaintiff is out of Court, or 
it is one in which oral evidence should be admitted , and, in the latter case, it 
would be a gross fraud on us were we to be prevented from showing the 
true nature of the oral agreement See Hem Chunder Soor v. Kally Chum 
Das (I. L. E„ 9 Cal., 528). 

Mr. Gregory in reply. 

The Judgment of the Court was delivered by 

Hitter, J. — This appeal arises out of a suit which was brought to recover 
the balance with interest of the consideration money due to the plaintiff under 
a deed of ptUowa executed by him in favour of the defendant. The 
putowa recites that the bonus fixed was Es. 2,000, and it further recites that 
that amount had been paid to the plaintiff in cash in one lump sum. 
The plaintiff’s case is that, although there is this recital, the whole of the 
consideration -money was not actually paid but only Es. 150, and the 
present suit is brought for the balance The defence was that the plaintiff was 
not entitled to recover Es. 1,820 but only Es. 850, it having been agreed 
between the partied that the remaining Es. 1,000 were to be set off against the 
debt due to the defendant frpm one Mohadeo Lai, a relation of the plaintiff. 

The lower Courts have allowed oral evidence to be adduced to prove tbe 
allegation made in the written statement of the defendant. The Subordinate 
Judge upon <.hat evidence came to the conclusion that the defendant’s case was 
not made out The district Judge upon the same evidence has come 1;o the 
opposite conclusion. |Ie is of opinion that the allegation in the written state- 
ment upon this point was substantiated. He has accordingly awarded a decree 
in favour of the plaintiff^ for only Es. 850. 

One of the questions raised before the lower Appellate Court was, whether, 
having regard to the provisions of s, 92 of tht) [ 490 ] Evidence Act, the defen- 
dant was competent to adduce eral evidence to vary the terms of the written 
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oontraot between the parties. The District Judge, with reference to this point, 
says : '' Something has been said by the respondent’s pleader as to the operation 
of B. 92 of the Evidence Act of 1872 in excluding oral evidence. If the stipul- 
ation as to payment in the deed had been that the amount of the consideration 
wa? to be paid in cash, 1 am disposed to think that oral evidence as to the con- 
temporaneous contract for a set-off would have been inadmissible. The fact is. 
however, that the plaintiff has followed the prevailing custom of untruly 
reciting in the deed, v;ith some emphasis of diction, that he has already received 
the consideration in full, and that nothing whatever remains du5. In these 
circumstances he can scarcely, with advantage to himself, in suing for a portion 
of the consideration, insist on the Court confining itself within the four corners 
of the document.” 

The same objection has b^en taken before us, and that is the only question 
for decision in this second appeal. We agree with the District Judge that 
oral evidence was admissible to prove the defendant’s allegation regarding the 
consideration money. 

It seems to us that the plaintift was allowed under proviso 1 of s. 92 to 
prove by oral evidence that the whole of the consideration money had not been 
paid, although it was recited in the putotaa pottah that it had been paid. 
Under this proviso a party to a contract may prove a fact such as “ want or 
failure of consideration , but then if a party to a contract under that proviso 
be allowed to prove want or failure of consideration, it seems to us that his 
- opponent would not be bound by the recital in the contract, but would be 
competent, in answer to the case made by the other side, to adduce evidence 
in order to prove that the “ consideration ” was different from that recited in 
the contract. This principle is laid down ifi Shah MahhanlalL v. Snkrishna 
. Singh [2 B. L. E. (P. C.) 44] . The passage to which we refer is to be found at 
page 48. That was a suit for redemption of a mortgage, and the rate of interest 
fixed in the mortgage deed was 9 per cent, per annum. The mortgagor insisted 
that an account should be taken upon the footing of 9 per cent being 
CMl] the stipulated interest The mortgagee, on the other hand, claimed 12 
per cent, interest, and in support of that claim relied upon other transactions 
between the parties which he contended were part of the original mortgage 
transaction. The Sadr Dewani Adalat allowed interest only at the rate of 9 
per cent, per annum, that is to say, the rate fixed in the contract. Their Lord- 
ships of the Judicial Committee, with reference to this point, say : “ The rules 

of evidence and the law of estoppel forbid any addition to, or variation from, 
deeds or written contracts. The law, however, furnishes exceptions to its own 
statutory protection, one of which is, when one party foi the advancement of 
justice is permitted to remove the blind which hides the real trtbnsaction, as, 
for instance, of fraud, illegality, and redemption, in such cases the maxim 
applies, that a man cannot both affirm and disaffirm the same transaction, show 
its true nature for his own relief, and insist on its apparent character to 
prejudice his adversary.” • 

Applying this principle to this case, it is quite clear that the plaintifi 
appellant cannot affirm that the recital in the contract is not correct^ and at the 
same time prevent the defendant from sho>^ftng the real character of the con- 
sideranon that was fixed between the parties. If the plaintifl be allowed to 
show that notwithstanding the recital in the contract the consideration money 
had not been actually paid in, it would be open to the defendant, in answer to 
that case, to show that it was not paid, because the other side refused to abide 
by the real contract between them, which was that out of Rs. 2,000 the amount 
fixed in the contract, Rs. 1,000 were to be set off against the debt due to the 
defendant from one Mohadeo Lai, a relation of the plaintiff. 
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# The District Judge has overruled this objection virtually upon this ground, 
and we think that his decision upon this point is correct. 

There is also another ground upon which we think that oral evidence in 
this case was admissible. What the defendant substantially stated was, yes ; 
the consideration money was fixed at Bs. 2,000, and it was to be paid in cash , 
but there was another separate oral agreement to the efiect that out of Bs. 2,000 
con-[492]Bideration money to be paid in cash, the plaintiff should refund to him, 
the defendant, Bs. 1,000, being the amount of a debt due from Mohadeo Lai, a 
relation of the plaintiff. If that was substantially the agreement set up by the 
defendant, it seems to us that it comes within proviso 2 to s. 92 of the Evidence 
Act, which is to the following effect . — 

The existence of any separate oral agreement as to any matter on which 
a document is silent, and which is not inconsistent with its terms, may be 
proved.” In this case the agreement would not be inconsistent with the terms 
of the written contract. The stipulation that out of Bs. 2,000 paid in cash the 
plaintiff was to refund Bs 1,000 in liquidation of a debt from one Mohadeo 
Lai, is not in our opinion inconsistent with the recital as to the consideration 
in this contract. 

Upon both these grounds, we are of opinion that the District Judge was 
right in overruling the objection taken before him by the plaintiff as to the 
inadmissibility of oral evidence to vary the terms of a written contract upon 
which the suit was brought. Tlie appeal is dismissed witlt costs. 

Appeal dismissed. 


„ NOTEB. 

[PAROL EVIDENCE RULE- 

It ma> be shown that either there was no consideration or the consideration was some-* 
thing different from that lecited — (1909) IOC L J 27, ciitng 3 Bom , 169; 6 Mad., 6; 
11 Mad.. 213 ; 11 Cal , 486 , 18 All , 168 , also 9 All , 392 , 14 1 C , 66 , 21 I. C., 878. 

But m one case it was held by AYLING and TyaBiIT, JJ , that it could not bo shown that 
the amount of the consideration in a sale deed was a different sum , — 25 M. L J., 602 21 

I. C , 458 

A sale deed may be shown to be a deed of gift — 8 A L J , 373 , contra, 28 Cal., 70. 

A term, orally agreed, not inconsistent with the written terms, may be proved .—(1910) 
7 1 C , 721 (reason for deducting rent) ; (1909) 11 C. L, J , 39 (mortgage , agreement to give 
possession and allow proftth to be taken) 

In 9I.C., 340, a case very similar to this case of 11 Cal., 486,ABDUR RAHIM and AYLINO, 
JJ., came to a different conclusion. 

When one ^arty to a document is entitled to let in oral evidence, the other is equally 
entitled to do so . — (1900) 5 C, W N , 158 cttifig 11 Cal , 486 , 3 Bom., 159 ] 
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[11 Cal. 493] 

APPELLATE CIVIL 

The !i7th March, 1685. 

Present : 

Mr. Justice Pigot and Mr. Justice O’Kinealy 

Brinda Chowdhrain Petitioner 

vers 2 is 

Radhica Chowdhrain Opposite party '' 

HiJidu widow — Probate — Interest — Eevocation oj probate— Loo\x% standi — 
ProbaU and Administration Act — Act V of 1881, s. 50 

Where a will has boon proved summarily, proof in solemn form testes will not, as a 
rule, bo required on the application of a person who had had notice, or had been aware of the 
previous proceedings before the grant of probate issued, and had then abstained from coming 
forward 

The widow of a Hindu testator who has died leaving sons has sufliciciit interest to call upon 
the executor to prove the will m solemn lormper testes 

This was an appeal from an order of the Judge of the 24-Pergunnahs rejecting 
an application for revocation of probate. The older was as follows — 
“ This is an application for revO“[493]cation of probate which was granted 
a year ago. The applicant is a widow of j|)he deceased, and her case is that 
she had no notice of the proceedings. I do not believe this statement. I find 
that the case lasted some time before the Judge, that there was an objection 
which was disallowed One of the witnesses to the will was a son-in-law of the 
deceased, and the Judge had no doubt that the will was genuine. Besides, it 
is clear that the widow, i e , the present applicant, must have known of the 
application for probate and have ratified the proceedings, for she joined with 
the executrix in a petition to the Court of Wards It seems doubtful if the 
widow has any interest which will enable her to support this application, for 
she admits there are two sons, and they do not apply, nor does she apply as 
their guardian I reject the application.” 

The applicant appealed to the High Court on the grounds (1) that 
there was just cause for revocation , (2) that the original proceedings were 
summary, and that neither general nor special citations were issued , (3) 
that the applicant should have been allowed to prove by evidence that she 
had no notice of the pievious proceedings , and on other grounds not material 
to this report. It was stated in one of the grounds of appeal that the objection 
referred to by the Court below, as having been disallowed, was so disallowed on 
the ground that the objector had no Iocuh standi to interfere in the probate 
proceedings. * 

Mr. Evans and Baboo Kali Kissen Sen for the Appellant. 

lij,r. Phillips, Baboo Bhobany Chum DuU and Baboo Hash Binary Ghose 
for the Respondent. 

The Judgment of the Court was delivered by 

Pigot, J. — This was an application for revocation of probate of an alleged 
will of the deceased husband of the applicant. Thd deceased left two sons. 

^Appeal from Order No .326 of 1884, against the order of H. Beveridge, Esq., Officiating 
Judge of 24>Fergunnah8, dated the 13th of September 3664. 
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^ The application was made on three grounds : (1) that the applicant was 
not cited and had no notioarof the prqceedings ; (2) that the will was a forgery ; 
(3) that the executrix to whom the grant had been made was (as we understand 
by reason of her great age) imbecile. 

CM4] The District Judge refused the application . first, he disbelieved that 
the applicant had had no notice on the ground that the proceedings taken when 
probate was granted had lasted some time before the Judge, and must have 
been known to the applicant ; that she had by her conduct ratified the 
proceedings; as she did, after the grant of probate, join the executrix in an 
application to the Court of Wards to take over charge of the estate. He 
further intimated his opinion that her interest (and therefore her right to 
intervene) was doubtful as her deceased husband left two sons. 

If it appeared that the applicant had had notice, or had been aware 
of the former proceedings before the grant of probate issued, and had abstained 
then from coming forward, this would constitute a ground for refusing to allow 
her to intervene — see Ratcliffew, Baynes (2 8. k T., 486) , re Pitamber Girdhar 
(I. L. E., 5 Bom., 638) — unless perhaps it were made out that the circumstances 
leading her to believe that the will was not genuine had not come to her know- 
ledge until after the grant of probate. 

We do not, . however, think that notice or knowledge of the proceedings 
before the grant was issued is so brought home to her on the face of the 
proceedings before us, as to justify a refusal of her application on that ground. 
Nor do we think that the fact of her having, after probate had been granted, 
joined in the application to the Court of Wards, with the object of getting the 
estate out of the hands of the executrix (who is, as she alleges, incapable of 
managing it), is enough to preclude her from being heard on this application, 
whatever effect that fact may have upon the enquiry into the genuineness of 
the will. 

Upon the question of interest it appears to us that the widow, although 
there are sons living, has yet an interest in the estate such as to entitle her to 
come in under s. 50 of the Act. She is entitled to maintenance, and, if she pleases, 
to institute a suit, to have her maintenance made a charge upon the estate of 
her deceased husband. She is not entitled, no doubt, to claim a partition ; 
but she is entitled, if the heirs of her husband make a partition, to claim a share: 
there is some authority for holding that this latter right is one of which she may 
be [498] deprived by express words in her husband's will — see Comulmonee v. 
Joygopaul (Mac. Cons, of Hindu Law, 90 , Morloy on Part. 26). The widow 
having an interest, comes in and alleges matter which is, under s. 50, ground 
for revocation^ and coupling that section with s. 83, must, if her application be 
granted, put the party propounding the will to proof of it, leaving it to her, 
when he has made his proof, to negative it, if she can, by such proof as she can 
give of the matter which she sets up. 

No doubt her petition is drawn in a wholly erroneous fashion, and she 
sets up allegations which are* only appropriate to a suit against an executrix, for 
an account, for the appointment of a Eeceiver and for the like relief. These, 
of course, must be disregarded ; lyit she does also set up a case under s. 50, and 
that case, we think, ought to be heard. 

We may add that, as we understand from the record before us, the proceed- 
ings which took placd when the grant was made related to the right of the 
person who objected to the vrill to be heard, and that his right being negatived, 
he was not heard in opiiosition to the grant ot probate. 

We agree in the view expressed by Market, J., as to the object of s. 234 
of the Succession Act, which is 4ihe same as s. 50 of the Probate and Adminis- 
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tration Act. There is no doubt a discretion vested in the Court in determining 
whether or not to act under that section , but it must He remembered that probate 
once granted in common form is final unless it be challenged in proceedings 
taken under this section. We agree with what is said by Mabkby, J., in the 
case before referred to at page 364, “ if there has been no previous contention, 
and the will has only been proved summarily,' or in what is called common 
form in England, that is without any opposition and merely ex-parte to the 
satisfaction of the Judge, who can know nothing of the circumstances or the 
state of the family,” then he ought in all ordinary cases to have the will regu- 
larly proved afresh so as to give the objector an opportunity of testing the 
evidence in support of the will before being called upon to produce his own 
evidence to impeach it. 

[496] We, therefore reverse the order of the District Judge, and order that 
the case be set down and heard before him under ss. 50 and 83 of the Probate 
and Administration Act. Costs to follow the result. 

Appeal allowed, 


NOTES 

[ Proof of will in Bolemn form cannot be demanded by one who had notice or was aware 
of the summary proceedings ; but it is otherwise if the same came to his knowledge after the 
grant of probate —11 Cal . 492 ; 5 Bom , 638 , 4 C W N , 757 , 27 Cal , 927 , see also 19 
^Bom., 571 ; 18 Cal., 45. 

As to who can be said to have an interest to apply for revocation of probate, see 10 Cal., 
19 supra. 

Where the interest shown by the applicant for revocation of probate was her right of 
maintenance, the Court looked at the provisions of the will, and finding that it did not afiect 
that right disallowed the application — (1900) 4 C W N , 602, approved in (1908) 8 C. L. J., 
489 • 12 C. W. N , 808. 

A reversioner has sufticient interest — (1909) 10 C L J , 263 , likewise, an heir — (1912) 
40 Cal,, 82. As regard.s the form of decree in such a proceeding, (1909) 10 C L J., 263, 

at 274.3 


[ 11 Cal. 496 3 

APPELLATE CIVIL. 


The 31st March, 1H85 
Present 

Mr. Justice Tottenham and Mr Justice Ghose, 

Kartick Nath Pandy One of the Defendants 

versus 

Padmanund Singh and another /^...Plaintiffs.* 


Receiver — Power of Court to appoint a Receiver — Suit for arrears fif rent 
and e'lectment — Bengal Act VIII of 1869, ss. 28, 3^, 62 — Civil 
Procedure Code (Act XIV of 1882), ss. 603^ 606, 

Although having regard to the provisions of ss. 23 and 52 of Bengal Act VIII of 1869, 
9 . 503 of the Civil Procedure Code would not apply to a suit brought under Bengal Act VIII 

• Appeals from Original Orders Nos 376 and 377 of 1884, against the orders of Baboo 
Dwarkanath Mitter, Second Subordinate Judge of Bhagulpore, dated the 18th of November 
1884. 
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of 1869, merely for arrears of rent ; there is no provision in that Act which excludes the opera> 
tion of s. 503, when a suit is brought for recovery of the tenure itself. When, therefore, a 
suit was brought under Bengal Act VIII of 1869 for arrears of rent and for ejectment of the 
defendant, 

Held, that a Receiver of the rents and profits of the tenure might properly be appointed 
under the provision of s 603 of the Civil Procedure Code 

In these cases the plaintiff sued for the sum of Rs. 36,000, as arrears of rent, 
and for ejectment of the defendants, under s. 52 of the Bent Act. The appli- 
cations in tte suits, which gave rise to this appeal, were for the appointment 
of a receiver under the provisions of s. 503 of the Civil Procedure Code. The 
plaintiffs alleged that the defendants’ lease was about to expire, and that 
the greater part of the mehal was Ghowh, and as it was the harvest season, 
unless a receiver were appointed, they would be unable to realise the greater 
portion of their claim as the defendants were heavily involved 

The Second Subordinate Judge, before whom the application was made, 
granted the prayer, and nominated a receiver, and the nomination was 
subsequently confirmed by the District Judge, on the rM7] motion being 
referred to him under s. 505, who considered the appointment of a receiver 
not only expedient but imperative 

Against this order one of the defendants now appealed to the High Court 
on the ground that s. 503 was wholly inapplicable to the case, and that a 
receiver could not be appointed to collect the rents and profits of the mehal , 
that the rents payable by the tenants formed no part of the subject-matter of 
the suit, and could not therefore be made over to the custody of a receiver ; 
and that the suit being under s. 52 of the Rent Act, s 503 of the Civil Proce- 
dure Code had no application 

Mr. Bell and Baboo Kahktssen Sen for the Appellant. 

Mr. Ptigh, Mr. Ttutdale and Munshi Mahonisd Ynsuf for the Respondents. 
The Judgment of the High Court (Tottenham and Ghose, JJ.) was as 
follows . — 

These are appeals against an order of the lower Court, appointing a 
receiver to take charge of the property held by the defendants on a lease, in 
suits brought against them under s. 52 of the Rent Law for recovery of arrears 
of rent and for ejectifient 

The learned counsel for the appellant contends that s. 503 of the Civil 
Procedure Code, under which the order appealed against has been made, is not 
applicable to these suits. He says that the suits are really for arrears of rent 
only, and the* ejectment of the defendants is merely incidental upon the non- 
payment of the amoupt of the decree, whatever it may be, within fifteen days 
from the date of tlje decree. He also contends that s. 503 of the Code is not 
applicable at all to suits brought under the Rent A.ct. He points out that 
before the passing of Act X»of 1859, the landlord himself had the power under 
the old Regulations to appoint private receivers called sazawals, but that that 
power was taken away by Act X of 1859 , and that in Act X of 1859 it does 
not appear^ that revenue officers,* who under that Act had to try rent suits, had 
any power to appoint receivers ; and the learned counsel seems to contend that 
the present law also occludes even the Civil Courts from the power to appoint 
receivers. As to this matter we think it clear, on the words of s. 34 of the Bent 
Law C4981 of 1869, that all the provisions of the present Code of Civil Proce- 
dure apply to suits brought under that Act, save as in the Act otherwise provided. 
Thera is no specific provision in Bengal Act VIII of 1869 which excludes the 
operation of s. 503 in express tbrms. The learned counsel, however, contends 
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that 8S. 23 and 52 of the Bent Law of 1869 toother do in effect exclude the 
operation of s. 503 of the Civil Procedure Code ; lor s. 23 provides that no lease 
of a farmer or other landholder, not bearing a. permanent or transferable 
interest in land, shall be cancelled, nor the lease-holder ejected otherwise than 
in execution of a decree or order under the provisions of the Act and s. 52 
says that the decree for ejectment shall specify the amount of the arrear, and 
if such amount, together witli interest and costs of suit, be paid into Court 
within fifteen days from the date of the decree, execution shall be stayed.” It 
is argued that the appointment of a receiver is tantamount to the eject- 
ment of the lease-holder, and is therefore opposed to the provisions of ss. 23 
and 52. If the suit were simply for the recovery of arrears of rent, there 
is no doubt that s. 503 of the Code of Civil Procedure would not apply. But 
it seems to us clear that the suit really is one for tlie recovery of the tenure 
itself, and therefore s 503 will ajiply, unless Mr. Bell is right in his contention 
that it IS excluded by ss. 23 and 52 of the Rent Law. We are of opinion that 
these sections do not exclude the operation of s 503 of the Code. The appoint- 
ment of a receiver is not, we think, the same thing as the cancelment of a 
lease, or the ejectment of a lease-holdei As pointed out by the learned counsel 
on the other side, the possession of the receiver is not adverse to the lease-holder, 
and could not be pleaded against him m any question of limitation. The 
possession of the receiver is for the benefit of the parties to the suit. We 
think, therefore, that the Court below had discretion to appoint a receiver in 
the cases before us. That being so, we dismiss the appeal with costs. 

Appeal d7smissed. 


NOTES. 

[ The possession of a receivci is not adverse to any oi the parties but is only (or the 
benefit of the parties to tin suit — 11 Cal , 490 , 2 C L J., 002 at 01 1 , 17 Mad , 501, 503.3 

[499] APPELLATE CIVIL. 

The loth Apt 71, 

Present 

Sir Richard Garth, Kt , Chief .Justice, and Mr. Justice Mitter. 

Dena Nath Baneriee and others Plaintiffs 

versus 

Han Dasi Defendant.*' 

Second appeal. Interference on question oj facts Beniaml of appeal heaid by 
a Subordinate Judge to Disinct Judge — Act XIV of^l882, s, 660. 

If, on second appeal, it is found that certain material facts, having an important bearing 
upon a question at issue in the suit, have been omitjed to be considered by the lower 
Appellate Court, the High Court will interfere with the decision of the lower Appellate Court, 
even though it be on a question of fact 

This was a suit for arrears of rent, the j'jlain tiffs alleging that ^he amount 
of the ,jumma held by the defendant was Rs 20 per annuip. 

The defendant admitted that the amount of the :^umma was originally 
Rs. 20 per annum, but pleaded that he had, on the 25th June 1862, purchased 

* Appeal under s 16 of the Letters Patent against the decree»of Mr. Justice BEVERLEY, 
one of the Judges of this Court, dated the 3rd of September 1884, in appeal from Appellate 
Decree No. 631 of 1883, against the decree of Baboo Bhuban Chundra Mukherji, Subordinate 
Judge of Hooghly, dated the 29th December 1882, revei;sing the decree of Baboo Prasanna 
Coomar Sen, Munsiffof Serampuro, dated the 26th June 1882. 


6 OAXi.— 144 
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from plaintiff No. 1 his six-anna share in the property under a kobala, and 
that he had since that date paid rent for the remaining ten annas at the rate 
of Rs. 12-8-0. 

It appeared from the evidence that the plaintiffs and defendant had 
originally interchanged a pottak and kahuhat on the 11th June 1862, and it was 
admitted that the pottah had been lost, and a second granted in its stead on the 
29th July 1862. On the 4th August 1862 the second pottah and the kobala 
were both registered by a person, who was the mokhtar of all the plaintiffs. 

The Munsiff framed no issue as to whether the kobala was genuine, but 
as incidental to an issue which was framed as to the amount of the jumma 
at which the defendant held, he allowed evidence to be given as to whether 
the plaintiff No. 1 had sold his six-anna share to the defendant, and finding 
that the plaintiffs had failed to prove that thev had ever collected rent at 
[500] Rs. 20, and that he saw no reason for disputing the kobala, gave the 
plaintiff a decree at the rate of Rs. 12-8-0. 

On appeal to thh Subordinate Judge the case was remanded to the Munsiff *s 
Court, in order that an issue should be raised as to the genuineness of the 
defendant's kobala, and on such remand the issue was found in favour of the 
defendant. 

On the case again coming before the Subordinate Judge, the Court reversed 
the finding as to the genuineness of the kobala, and gave the plaintiff a decree 
at the rate of Rs. 20 per annum 

The ground for the Subordinate Judge’s disbelief in the defendant's kobala 
being that pottah of the 29th July 1862 purported to have been granted by 
all the plaintiffs, whereas if the sale of 25th June 1862 had really taken place, 
the pottah would have been granted by the plaintiff who owned the ten-anna 
share only. 

The defend ant\ppealed to the High Court on tlie question of the genuine- 
ness of the kobala, Mr. Justice Beverley was of opinion that the reasons 
given by the Subordinate Judge would have had some force had the second 
pottah been an instrument creating a new tenure between the parties , but 
seeing that the second pottah was given in place of the one lost and in corre- 
spondence with the kahuhat which the defendant had given, it was probable that 
this would sufficiently account for the name of plaintiff No. 1 appearing in the 
second pottah, even though he might have in the meantime sold his right there- 
under. He was also of opinion that the Subordinate Judge should have taken 
into consideration the fact that the person appearing at the Registration Office 
on behalf of all the ’plaintiffs on the 4th August 1862, when both the second 
pottah and the kodala had been registered, was the mokhtar of all the plaintiffs ; 
he therefore remanded the case for the reconsideration of the Subordinate Judge. 

The plaintiffs appealed under s. 15 of the Letters Patent* 

Baboo Jagat Chnnder BarvKerjee for the Appellants contended that the ease 
should not have been sent back for the reconsideration of the Subordinate 
Judge, as the latter had already clearly found as a fact that the defendant’s 
kobala was not genuine. 

C8013 Baboo Bhohani Charan DuU and Baboo Tarucknath Sen for the 
Bespondant. 

Jndintnt of the Court was delivered by 
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Hitter, J . — The principal question in this case is, whether the kobala set 
up by the defendant, and said to have been executed by one of the plaintiffs, 
Dena Nath, in 1862, is genuine or not ? 

It is true that this is a question of fact, and the Subordinate Judge, on 
appeal, came to the conclusion that the doounjenfc in question was not genuine ; 
but if in second appeal it is found that certain material facts which have an 
important bearing upon the question at issue have been omitted to be consi- 
dered, this Court has always interfered with the decision of the loWer Appellate 
Court, even if it be on a question of fact. 

In this case the learned Judge of the Court, in his }udgment, has pointed 
out certain facts which have a material bearing upon the question, whether the 
kobala is genuine or not , he has also pointed out that these facts have not 
been considered by the Subordinate Judge. That being so, we think that the 
case was properly remanded , hut, under the circumstances, we think it right to 
add that the appeal will be remanded to the District Judge. This appeal will 
be dismissed with costs. 

Appeal dismissed. 


NOTES. 

[ A second .ippcal will Ik* where there is a fiiiding without an> evidence to support it, or 
if the finding is based on irrelevant matters cr on a misconoeptun of what the evidence is, 
all these being cases ot substantial erren or defect in procedure (C P.C , 1908, sec 100, cl. c.). — 
14 Cal , 700 at 747 , 17 Cal , 876 , ‘i9 Bom , 1 , IT Bom , 475 , 23 Cal , 179 ; 20 Bom , 
753. A second appeal will also lie to impeach legal conclusions drawn from findings of 
fact .-—19 Cal , 253 , 20 Cal , 93 at 98 , 24 Cal , 826 , 21 Bom , 91 ; 9 Cal , 309 , 12 Cal., 
93 , 16 Cal., 650 ] 
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APPELLATE CIVIL 


The 15th April, 1885. 

PliESBNT 

ilR Justice Field and Mr. Justice Beverley. 


Laid ley fJ'Ud others Defendants 

versus 

Gour Gobind Sarkar Plaintifl.’ 


Occupancy rights — Partnci ship holding a cultivating lease — Indigo cotioern 
as a cultivating ryot — Bengal Act Vlll of 1869, s. 6. 

A firm owning an indigo concern, and carrying on the manufacture of indigo, took, in the 
collective names of Robert Watson & Co , a cultivating leasef of certain lands, which they 
held continuously for more than twelve vc.irs, cultivation ot those lands being carried out by 
the servants of the firm, and also by sub-tenants • 

Held, that the lease must be taken to be a lease to fhc individuals who wore at the time 
of the grant members of the firm , and that under the circumstances* of the particular case 
they had obtained an occupancy right * 

[502] QiKxre, whether a right of occupancy could have been obtained in this case if the 
whole of the original grantees had died, either before the completion of the twelve years of 

* Appeal from Original Decree No. 171 of 1883, against the decree of Baboo Jugad 
Bundhoo Gangooly, Officiating Subordinate Judge of Moorshedabad, dated the 4th of May 
1883. 
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oGOupation, or after acquiring a right of occupancy ; or if it could be obtained, whether such 
right could, according to the custom of the locality, be transferred to persons subsequently 
admitted as members of the firm. 

The test of a ryoteo lease is, whether the lease has been originally granted for the purpose 
of cultivation, and if it has been so granted, it is none the less a ryotee lease, though the lessee 
may happen subsequently to sublet 

This was a suit brought on the 30th June 1882 by one Gour Gobind 
Sarkar against the individual members of the firm of Kobert Watson & Go. 
(who were set out as being J. W Laidley, T. H. Wardie for self, and as 
executor to the estate of the late J. Dalrymple. C. B Skinner, A. Magniac, 
D. Mathewson, George McLeod, R Jardine, J. Johnstone, A. D Dallas, G. M, 
Robertson, C. H Hamilton, A Mathewson, J. M MacDonald, J. Stuart, J. R. 
Bullen-Smith, J. J. Paterson, J J. J. Keswick) to recover, with mesne profits, 
an eight-anna share of certain lands which had accreted to mehal Paraota. 

The plaintiff alleged that he was the owner of an eight-anna share of 
certain dearah lands, formed by alluvion after diluvion, of Paraota Goladoria, 
in zillah Moorshedabad, and that he had let out on lease this land to the defen- 
dant company in 1267 for a term of ten years, and that the defendant company 
had executed in his favour the following kabuliat . “ We, Robert Watson and 
Company, do execute this kabuliat in the year 1267 to the following effect 
You are in possession by right of inheritance of the dearah lands formed by 
alluvion after diluvion of Taruf Paraota Goladoria, together with Mozafa 
Godagaree, Shaker Mondle’s dyer and other meiials appertaining to your 
mother, the late Radhamoni Dassya We applied for taking a jote pottah, a 
pottah in respect of the above dearah, consisting of about 2,488 beegahs of land 
as per measurement made by yourself, and being culturable and unculturable 
land, and land covered with water and sand, etc., a moiety of which is your 
putni right and lying between these boundaries, viz (here followed the bounda- 
ries). We execute this kabuhat in your favour for a term of ten years, from 
the year 1267 to 1276, and on these conditions, that we shall annually [ 503 ] 
make measurement in the month of Aughran in the presence of the 
agents of both parties, and wliatever lands shall be found fit for the cultivation 
of indigo, etc., we shall hold possession by cultivation of indigo, etc., and by 
means of cultivation m, bhag-jote with the tenants, and after deduction of a 
moiety share of the co-sharer from the rent of those lands, at the annual rate 
of 11 annas 15 gundas a beegah, w'e shall pay the remaining moiety to you. 
If for any reason we do not cultivate the culturable lands, but keep the same 
waste, we shall not raise any objection to the realization of the rent thereof. 
We shall continue to pay the rent of all culturable lands at the above rate. To 
this effect we, having received a pottah, execute this kabuliat of a temporary 
3 ote. 2nd Jeit 1267.” 

He further alleged that, on the expiry of this settlement, the defendant 
company again took a temporary jote settlement of the same land, fora further 
term of ten years, on the same terms , that on the expiry of this last settlement 
in 1287 he»' took khas possession of these lands, but that the defendant 
company in 1287 forcibly interfered with such possession by sowing indigo 
on this land. The*^ defendant company on being opposed took proceed- 
ings under s. 530 of thTe Criminal Procedure Code, which resulted in their being 
maintained in possession, and the plaintiff thereupon brought this suit for the 
purposes set out abov6. The defendant company contended that they had 
acquired a right of occupancy in the land, and that the whole of the lands 
claimed by the plaintiff did not, appertain to mehal Paraota, but that a portion 
thereof fell withinstheir own putm mehal Obdoynugger. 
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The evidence showed that fche defendant company cultivated indigo in 
bhag-jote and mj-jote , in bhcuj-^ots, by allowing tenants to sow indigo and 
choytahy the former being taken by the defendant company, and the latter by 
the tenants , the year following this double crop, the land being let out to the 
tenants at a certain rental for other cultivating purposes, and in niyjotc bv 
themselves cultivating indigo and letting out the land in the following year to 
the tenants for other cultivating purposes No evidence was, however, given 
connecting the persons who enteied into the kabuLiat under the collective 
name of “ Robert Watson & Co ” with the persons who were made defendants 
in the suit. 

[804] The Subordinate Judge found that tlie defendant company had held 
continuous possession of tlie dearah from 1267 up to the time of suit, paitly 
in mj-jote, partly in hhag-jotCy and partly by renting the land out to tenants , 
but he held (l) that they could not, as dur-puinidais of an eight- 
anna share in the mehal, create, by taking advantage of their jokt lease 
of the other eight-anna share of the dearah, a sub-tenure which would last after 
the extinction of their durpithii right to the detriment of tlje putnidai , and (2) 
that they could not acquire under s 6 of Bengal Act of 1869 an occupancy 
right as tenants under themselves , (3) that inasmuch as the defendants were 
members of a firm of capitalists, tlie members of which were liable to change 
and succession, they could not by any length of time acquire an occupano 
right , he therefore gave the plaintiffs a decree tor khas possession of an eight- 
anna share in thq lands togethei with wa^ilai 

The defendant company appealed to the High Court. 

Mr. Bell (with him Baboo Bholmni Charan Diitt) foi the Appellants 
contended that the case of Eai Koiuiil Vos uic v. Laid ley (1. L R, 4 Cal., 
•957) should not be followed. The lease in that case being an ijara lease, 
whilst the present lease was a cultivating lease, the observations made therefore 
by Mr Justice Jackson, regarding the right of a firm to obtain an occupancy 
right, were obiter dicta , and also cited the case of Caiman v Kylash Chimder 
Boy Chowdhry (25 W, R , 117), and sulmiitted that a firm could obtain a right 
of occupancy , and that the case of Diuqa Prosiinno Ghose v. Kalidas Dai 
(9 C. L. R., 44'9) pointed out the test of a rvotee lease 

Baboo Guru Das Baunetjee lor the Respondent relied on the case ol Bai 
Komul Dossee v. Laidley (I. L R., 4 Cal., 957) * 

The Judgment of the Court (so iai as is material lot the purpose of this 
report) was as follows — 

Fieldi J. (Bevekley, J., concurring) — It is contended that tlje defendants 
are entitled to a right of occupancy in the yellow -coloured land as to which this 
appeal has been preferred, and also in tlie eleven days coleuied white and lying 
to the west of the land coloured yellow The Subordinate *Judge has decided 
[505] against the defendants in respect of this occupancy right upon the author- 
ity of two cases, one of which will be found in 2^ W R , 117, and the other 
in I. L. R., 4 Cal., 957. We think that the present case is distinguishable 
from both these cases. The report of the first case (Gannan v. Kylo^ Chunder 
Boy Chowdhry) is very brief The judgment of Macpherson, J., is as follows : — 
As regards the first ground of appeal, we think that thbre is nothing in it. 
It may be, or it may not be, that Mackilligan had acquired a right of occupancy 
in this land. But it is clear that the Agra Bank, which has been in possession 
only some six or seven years, cannot, merely as a transferee of Mackilligan’s 
interest and relying on his previous possession, have any right of occupancy, 
unless the Bank’s landlord has admitted that it ha.8 such a right ” In this 
passage the claim of the Agra Bank to a right of'occupancy is negatived on two 
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grounds, firsts that the Bank had been in possession only six or seven years ; 
and, secondly, that being the transferee of Mackilligan's interest, it was not 
entitled to any right of occupancy which he might have had. The learned Judge 
then proceeds : “ We are asked to declare that the Agra Bank has a right of 

occupancy as standing in the place of a certain indigo concern, which held 
this land for more than twelve years. But an * indigo concern ’ or ‘ firm ’ has 
no corporate or legal existence which we can recognise in a suit like this. So 
far as the question of a right of occupancy is concerned, all that we can look 
at is occupancy by particular individuals ; and as far as such occupation of 
this land goes, the present appeal fails.” The report does not show the particu- 
lar facts of the case, with reference to which these observations of the learned 
Judge were made. Wd do not know who were the persons who constituted 
the indigo concern or firm, or 'whether their names were upon the record, or 
whether there was any evidence to show that these persons had held for 
twelve years after they had obtained possession The second case is the case 
of Bat Komul Dossee v. Laidley It is clear from the pottah given at page 
958 that this was a case of an ijara lease, and that it was not like the 
present case, which is a case of a jotedari lease, that is, a cultivating lease. 
This being so, any observations that were made in the judgment in that 
[506] case with respect to the rights of a ryot were obiter dicta, Eeferrin^ to 
the case of Gannan v Kylash Chunder Boy Choxodhry^ JACKSON, J,, said : In 
those observations we concur, and it would be impossible, we think, to hold 
that a firm dr partnership could take a grant of land, and by arrangement amongst 
themselves, continuing for a series of years by changes in the partnership, hand 
over the land from one person to another under the guise of a right of occu- 
pancy,” These remarks are, we doubt not, quite correct as applied to the facts 
of that particular case , but at the same time we must bear in mind that as that 
lease was an ijara lease (a lease of an interest intermediate between the 
zaraindar and the cultivator), they were obiter dicta and are not binding as a 
precedent The learned Judge proceeds “ What the firm of Robert Watson d 
Go took from the zamindar in this case was not a ryot's tenure for the 
purpose of ordinary agricultural use. It was a tract of land amounting 
to an estate to be worked by them by means of capital for the purpose of 
carrying out a particular speculation.” These latter observations have, in 
our opinion, no application to the fagts of the case now before us, and we 
think, therefore, that neither of the two precedents quoted is on all fours 
with the case which we have to decide. The lease in the present case runs 
as follows — (Here followed the lease as set out above) We think this 
lease is on the face of it a cultivating lease, and that this question is not 
affected by the fact that the cultivation was to be that of indigo, or that 
the lessees happened to be manufacturers ol the mdigo when cultivated. 
The test of a ryotee lease adopted in many decisions of this Court, and 
*^now accepted by the Legislature, is whether the lease was originally 
granted for the purpose of cultivation, and if it was granted for that purpose it 
is none the less a ryotee lease, though the lessee may happen subsequently to 
sublet. Wro think then that this lease was a cultivating lease — a lease granted 
to the lessees for the purpose of Cultivating indigo , and so long as cultivation is 
contemplated, we thihk it is immaterial whether the cultivation intended is that 
of rice, jute, indigo or other crop. But then it is said that this was a lease granted 
to the firm of Robert Watson d Go., and under such a lease particular indivi- 
duals cannot acquiie [507] a right of occupancy. If this lease had been drawn 
up by skilled legal agency, instead of Robert Watson d Go., there would have 
been inserted the names of the persons who then were members of that 
partnership. But inasmuch' as the names of these persons could be 
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ascertained on the principle id certumest quod cerium reddi potest, we 
think that this must be taken to be a lease to the individuals who were 
at that time members of the firm of liohert Watson & Co, If the lessees 
happened to be Hindus or Mahomedans. we think it would have been 
impossible to contend that occupation bv them for more than twelve years 
under this lease granted for the purpose of cultivation would not have conferred 
upon them a right of occupancy, there being no clause in the lease to bar the 
acquisition of that right , and we think that the same* result will follow in the 
case of lessees who happen to be Englishmen engaged in the manufacture of 
indigo, seeing that they cultivated the indigo in order to manufacture it. If it had 
been pleaded that the original grantees under the lease were all of them dead, that 
they had died either before the expiry of twelve yenrs from the commencement 
of their possession under the lease, or after a right of occupancy had been 
acquired by them by twelve years occupation , and if it were further contended 
either that the period of less than twelve years during which the original 
grantees were in possession could not be added, to the other subsequent period 
during which persons subsequently admitted as members . of the firm were in 
possession, in ordei to make up the statutory period of twelve years , or, again, 
that the right of occupancy acquired by the original grantees by twelve years 
possession could not be transmitted, or transferred, to persons subsequently 
admitted as members of the firm — then, in either of these cases, a question 
would have been raised which must have been tried and determined , and it 
might well have been argued that in order to make up the statutory peiiod 
necessary to confer a right of occupancy, occupation of less than twelve years 
by the original grantees could not be added to any period of occupation by 
persons subsequently admitted as members of the firm , or, again, that a right 
of occupancy acquired by the original grantees could not be transmitted or 
transferred to persons subsequently admitted [908] as members of the firm But 
no such plea has been made, and no such question has been raised , and we think 
that we ought not to assume, in the absence of pleading and evidence, that the 
whole of the grantees of 1267 are dead , that they died either before the com- 
pletion of the twelve years occupation, or that, having died after acquiring a 
right of occupancy by twelve years occupation, such right could not, according 
to the custom of the locality, be tiansrnitted or transferred to persons subse- 
quently admitted as mernbeis of the firm In our view' of the case we think 
that the grantees under these poiiahs being pottahs for cultivation, pottahoi the 
nature of ryoti pottahs, could have acquired a right of occupancy There is 
nothing to show and no allegation that the original grantees who entered upon 
possession are dead, and if they have since held or cultivated (amd this culti- 
vation may have been by their servants, or through sub-tenants, hhag-jotedars 
and the like) they have acquired a light of occupancy ‘The facts of the two 
cases quoted to us have no similarity to the facts of the cfise with which we^l^ 
have to deal, and we think that the law there laid down does not apply. 

We, therefore, come to the conclusion that the defendants, having been for 
more than twelve years in the occupation of this land as cultivators, have 
acquired a right of occupancy therein In thig view we must reverse so much 
of the decree of the lower Court as declares the defendants not entitled to a 
right of occupancy in the lands which have been declared to form a portion of 
the plaintiff’s estate, and we must further set aside so much of the decree of 
the Court below as awards to the plaintiffs mesne profits in respect of this land. 

Appeal allowed in part, 

NOTES. 

[ For this case to be applied, as an instance of a firm acquiring occupancy rights, it should 
be shown that the original grant included the defendants, or, m the case of transfers and 
devolutions, that the holding is by custom assiguable (1901 7 G. L. J., 475. 
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The ciroumsbances at the inception of the tenancy are to be taken into consideration 
to decide the orginal purpose of cultivation, however it mav have been cultivated sub- 
sequently —11 Cal , 501 , 29 Cal 707 P. C , (1912) IG C L J 322 , 18 I C. 471 at 473. 

In 18 I C 471 (Cal.) at 473 this case h&k been explained as no^laying down that because 
a man does not as a fact have any tenant under him he must be a raiyat whatever the nature 
of the holding , and the dicta of FIELD J at p 506 had reference to the nature of the holding 
in the case which was a jotedart case ] 

[509] APPELLATE CIVIL 


The 24th Ap7il, 1886. 

Present 

Mr Justice Tottenham and Mr. Justice Ghose. 

Jogi Singh Defendant 

versus 

Kuni Behari Singh and another Plaintiffs. 

Act XL of 1868, 6. 3 — {Act VIII of 1869)— Suit aqamst minor — Permission 
to friefid to defends — Presumption when no peimtsnon recorded by Court — 
Misdescription of m'^noi— Guardian — Minor — Act XIV of 1882, s. 443. 

A suit was brought against a mother “ for self and as guardian of A and B, minor sons 
of C, deceased,” at a period when Act VIII of 1859 was in force. The mother had not taken 
out a certificate under Act XL of 1858, and no permission was recorded by the Court allowing 
the mother to defend on behalf of the infants under the provisions of s 3 of that Act A 
deciee was made in the suit, and in execution thereof certain property belonging to A and B 
was sold and purchased bj X, the decree-holder Subsequent! v on A's coming of age, A and 
R, by A as his next friend, instituted a suit against X and their mother to recover the 
propert> so purchased by X. 

Held, that under the provisions of Act VIII of 1859 it was not necessary to formally 
record sanction to the mother to defend under s 3 of Act XL of 1858 , and that the fact of 
sanction having been given might be presumed by the Court, and that on ihc facts of the 
case such presumption was warranted 

Held, also, that though A and B were not properly described in the previous suit, it was 
a mere defect in form, and did not affect the merits of the case, being in accordance with the 
prevailing practice at the time when the suit was brought, and that there is no authority for 
saying that, when minors have been really .sued, though in a wrong foim, a decree against 

them would not be valid. 

• 

The facts of this case were as follows • — On the 4th August 1871 Mussummat 
Jhalo Koeri, who wtBS the mother of the plaintiffs, jointly with her deceased 
husband's brother^ Chet Narain Singh, executed a mortgage bond in favour of 
the defendant Jogi Singh On the face of the bond it appeared that Mussummat 
Jhalo Koeri purported to Be acting “ for herself and as guardian of Kunj Behari 
Singh and Nanku Singh (the plaintiff’s), minor sons and heirs of Pheku Singh, 
deceased.’* She had not, however, taken out a certificate under Act XL of [diO] 
1858. Jogi Singh subsequently brought a suit on the bond, and obtained a 
decree on the 29tb June 1875, m execution of which he brought to sale the 
property in dispute hi this suit, and at the execution sale purchased it himself. 
In his plaint Jogi Singh made Chet Narian Singh defendant, and also sued 
Jhalo Koeri ** fot self •and as guardian of Kunj Behari Singh and Nanku Singh, 

* Appeal from Appellate Decree No, 364 of 1884, against the decree of W. Verner, JJsq., 
Judge of Bhugnlpore, dated the 19^ of December 1883, reversing the decree of Hafez Abdul 
Kanm, Khan B^adur, Subordinate Judge of that district, dated the 10th of June 1882. 
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minor sons of Pheku Singh, deceased , and it appeared that throughout the 
proceedings in that suit Jhalo Koeri and the minors were described in 
these terras. 

Kunj Behaji Singh having now attained majority, instituted this suit 
along with his brother Nanku Singh, who was still an infant, and for whom 
Kunj Bebari Singh acted as next friend, against Jogi Singh, to recover their 
share of the property so purchased by him, and they made their mother Jhalo 
Koeri a party defendant. Jhalo Koeri took no part in the suit, and did not 
appear or defend. 

The plaintiffs' case was that their mother tlhalo Koeri executed the bond 
on her own account, and that as she had not obtained a certificate under Act XL 
of 1858, she had no authority to deal with their property or bind them , that 
there was no legal necessity for the loan for which the bond was given , that 
they were not parties to Jogi Singh’s suit, and were not bound by the proceed- 
ings therein , and that the decree in that suit was obtained by fraud and 
collusion. Jogi Singh traversed the whole of the plaintiffs’ allegation, and 
alleged that their mother had been acting as their guardian and manager since 
the death of their father, and that he had made them parties to his suit, and 
they were represented therein by her. He further contended that the suit was 
barred by limitation, inasmuch as it was brought more than one year after an 
application had been made to the Collector for transfer of names in respect of 
the share of the property in suit 

Amongst the issues the following were raised . — 

(1) Is the suit barred by one year’s limitation? 

(2) Was the decree, under which the property in suit was sold, fraudu- 
lently obtained by Jogi Singh ^ 

(3) Was the bond of the 4th August 1871, on which the decree m 
question was passed, executed by Jhalo Koeri as guar-[611]dian of the 
plaintiffs, and was the suit instituted by Jogi Singh instituted against her 
in a similar capacity, and was the decree therein passed against her as such ? 

(4) Did the plaintiffs’ share^ in the property pass under the sale in 
execution of the decree ^ 

(5) Was the loan contracted for legal necessity ^ 

The Subordinate Judge decided all the issues in favour of the defendant 
Jogi Singli, except that of limitation, and in the findings ot fact the lower 
Appellate Court concurred. Upon the question as to whether the plaintiffs 
were parties to and properly represented in the suit instituted on the bond by 
Jogi Singh, the Subordinate Judge, after discussing at some lengtlf the following 
cases which were cited and relied on by the parties — Sherafutoollah Chotvdhry 
V. Sreemutty Ahedoomum Bibee (17 W. R , 374) , Komul Ckunder Senv. Surbessur 
Doss Goopto (21 W. R., 298) , Ilunooman Persaiul Paiiday y^Mussamut Babooee 
Munraj Koomueree (6 Moo. I. A., 393) , Ishaii Cliunder Hitter v. Buksh Ah 
Soudagur (Marsh, p 614) , Tarinee Churn Gangooly v. Watson & Co. (12 W. R., 
413) , Modhoo Soodan Singh v. Bajah Prithee Bullub Paul (16 W. R., 231) , 
Junghee Lall v. Sham hall Misser W R., 120), Makbul Ah 'f. Srimath 
Masnad Bibi (3 B. L. R., 54) , Buzrung Sahoy Singh Mussamut Mautora 
Chowdhran (22 W. R., 119) , Mongula Dossee y Sharoda J^ossee (20 W. R., 48) ; 
Mrinamoye Dabia v. Jogodtshuri Dabia (I. L. R. 5 Cal., 450) ^ Satkh Abdool 
Kureem v. Syud Jaun Ah (18 W. R., 56), Noggen^ro Chundro Mittro y. 
Sreemutty Ktshen Soondory Dassee (19 W. R , 133) — decided the question in 
favour of the defendant, also finding that no collusion or fraud had been 
practised, that there was legal necessity for the k>an, and that the suit was not 
barred by limitation, and consequently dismissed the plaintiffs’ suit with costs. 
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The lower Appellate Court agreed with the Court below upon all findings 
of fact, but considering itself bound by the [512] decisions in Sreenaratn 
MtUerv» Sreemutty Kuhen Soondery Dassee (llB.L. R., 171); Mrinamoye Dabta 
V. Jogodishun Dabia (I. L. R. 5 Cal., 450) ; and Durgapersa^ v. Keshopersad 
Singh (I. L. R., 8 Cal., 656) ; held, that the minors were not legally represented 
in Jogi Singh’s suit, and were not bound by the decree Dr proceedings therein. 
That Court was, however, of opinion that so far as the wording of the plaint 
in that suit -went it was sufficient under Act VIII of 1859 to constitute the 
minors defendants. 

Agreeing with the lower Court, therefore, upon the question of necessity, 
and the absence of fraud or collusion, the lower Appellate Court reversed the 
decree, holding that the plaintiffs were entitled to a decree declaring their right 
to the possession of the property in dispute on their repaying to the defendant 
Jogi Singh one-half of the consideration-money for the bond, together with 
interest up to the date when he obtained possession of the property under 
dispute. 

Against that *decree the defendant Jogi Singh appealed to the High 
' Court, upon the ground that the decree obtained by him was binding upon 
the plaintiffs, and that his purchase was valid and could not be set 
aside ; and the plaintiffs filed cross objections, contending that they were 
entitled to recover the propertv without repayment of any portion of the bond 
debt, and that even if liable to pay anything, all they could be legally made to 
pay was half the purchase-money paid by Jogi Singh, and not half the debt 
due on the bond as held by the Court below. 

Mr. i?. E, Tividale and Baboo Anund Gopal Palit for the Appellant 

Baboo Mohesh Ghnnder Choiodry and Baboo Sahgram Singh for the 
Respondents. 

The Judgment of the High Court (Tottenham and Ghosb, JJ.) was 
as follows : — 

This was a suit to recover possession of certain properties whicli were 
purchased on the 4th April 1876 by the defendant No. 1, Jogi Singh, who is the 
appellant before us, at a sale in execution of a decree The plaintiffs are the sons 
of one Pheku [513] Qingh ; one of them is a minor, and the other has attained 
majority. During their minority, Chet Narain Singh, their uncle, as also their 
mother on her own behalf and on behalf of her sons, executed a mortgage bond for 
Rs. 1,700. A decree was subsequently obtained upon that document in June 
1875, and in execution of that decree the properties in suit were sold and pur- 
chased by the defendant - The plaintiffs brought the present suit in January 
1882 to recover possession of their share of the properties thus sold to the 
defendant upon the ground that there was no legal necessity whatever for the 
loan contracted by the mother , that the decree was a fraudulent one , that in 
the suit in which the said decree was obtained they were no parties ; and that 
at the sale their interest in the family property did not pass. 

The (defendant Jogi Singh denied the above allegations, and contended that 
he had acquired a valid title to the property by the purchase. 

There were several issues raised in the Court of First Instance, but they 
were all decided in favour of the defendant. That Court found that there was 
legal necessity for the loan , that both in the bond and in the suit in which the 
decree was obtained, the minors were properly described and represented ; and 
that, although no formal order was recorded by the Court giving permission 
to the mother under s. 3, Act of 1858, to act for her minor sons, yet inas- 
much as ** she was made a defendant in the case as guardian of the minors, 


1154 



KUNJ BBHABl SINGH &C. [1885] 11 Cal. 514 


and defended the suit as such guardian, and the Court admitted her defenoe 
and decided the case accordingly, and the said decision had become final and 
conclusive, it should be understood that the Court had given the permission in 
question.” The Court of First Instance further found that the decree was a 
b<ynd fide one, aUd that the defendant had acquired a good title at the sale. 

The Court of Appeal below has concurred with that of First Instance in all 
points, excepting in this, that it holds, following certain precedents quoted in 
its judgment, that inasmuch as the mother had no certificate under Act 
XL of 1858, and “ it not being apparent ” that under s 3 of that Act 
she had permission given to her to defend the suit on behalf of her minor 
sons, the minors were not represented in the said suit, and, [314] therefore, 
the decree was not binding upon them. The Judge at the same time observed 
that he was not prepared to say that, if “ unaided by decisions,” he should 
not himself concur in the conclusion of the Sub- Judge, but the “weight of 
authority ” being opposed to that view, he was of opinion that the plaintiffs 
were entitled to recover, but subject to ‘the payment of a moiety of the money 
found to be due under the mortgage bond aforesaid, they 'the plaintiffs) at the 
same time getting credit for the sum of Bs. 1,062-6 paid bv their mother during 
their minority. 

The defendant has appealed against the said decision upon the ground 
that the decree in execution of which the property was sold was under the 
circumstances set out in the judgment of the first Court binding upon the 
plaintiffs, and that he had acquired a valid title under his purchase. The 
plaintiffs have filed cross-objections insisting that an- unconditional decree 
should have been given to them. 

It will be observed that the decree in execution of which the property 
was sold was made at a time when the old Procedure Code, Act VIII of 1859, 
was in force, and which did not contain a chapter like chapter XXXI which 
we have in the new Procedure Code, and which provides in s. 443 that “ where 
the defendant to a suit is a minor, the Court, on being satisfied of the fact of 
his minority, shall appoint a proper person to be guardian for the suit for 
such minor, etc , etc ” If we had* to consider the provisions of the present 
Procedure Code with reference to what was done m the previous suit in regard 
to the minors, we should feel grave doubts as to whether there was any appoint- 
ment of a guardian ad Litem, and whether the plaintiffs were parties in that 
case. But, as we have already observed, that suit was not governed by the 
rules laid down in the Code of 1877 What we have to do m the present 
instance is to consider the provisions of the Procedure Code of 1859, read with 
s. 3, Act XL of 1858, and determine whether there was such a m*aterial defect 
in the procedure of the previous suit in regard to the minors, as to render it 
incumbent upon us to say that the minors were not properly represented, and 
that the decree passed in that suit was not binding upon them. Now, s. 3 of 
Act XL of 1858 provides that no person shall be entitled to institute or defend 
a [515] suit connected with a minor’s estate, of which he claims charge until 
he shall have obtained a certificate under the Act , but that when the property 
is of small value, or for any other sufficient rmson, the Court having jurisdic- 
tion may allow any relative of the minor to institute oi» defend a suit on his 
behalf, notwithstanding no certificate had been granted. The question then 
arises, whether, in the previous case, the present plaintiff’s mother was allowed 
by the Court in which the suit was instituted to defend it on their behalf. If 
we were prepared to hold that under the law there must be a written permission, 
we should have felt ourselves bound to hold that such a permission having not 
been recorded the minors wore not representedT in that case. But we do not 
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understand the law to be so, and in this view we are supported by a ruling of 
this Court in Aukhtl Chunder v, Tripoora Soondwree (22 W. E., 626). It is 
indeed true that in one of the cases referred to by the Judge of the Court below 
a Bivisional Bench of this Court in Mrinamoye Dabtu v. Jogodishun Dabta 
(I. L. B., 6 Cal., 460) was of opinion **that the permission must be formally 
recorded, as it is an act of judicial discretion which is necessarily open to appeal 
but it will be observed in the hrst place that the suit in that instance was governed 
by the Procedure Code of 1877 and not that of 1859 , and, in the second place, 
it was not necessary, as wo understand the case, for the learned Judges who 
decided it to come to any decision upon this matter , and, in the third place, 
the unrecorded order of the Court (supposed to have been made) allowing the 
mother to appear for the minor was made, m the course of the same proceedings 
which wore the subject-matter of appeal to this Court, and therefore the whole 
of the proceedings having been before this Court in appeal, the learned Judges 
were in a position to pronounce, and were authorized to pronounce, 
judgment upon the question of the, regularity or otherwise of the pro- 
ceedings in connection with the appearance and representation on behalf 
of the minors. All order like this is not by itself subject to appeal, but 
.if the case in which the order is made is appealed against, its propriety 
and validity may be determined by the Appellate Court. But, in the present 
instance, the action of the Court in allowing the mother to defend this 
[316] suit on behalf of her minor sons is not before us in appeal What we 
have to determine is, not whether the Court was right in allowing the mother 
to represent the minors and to defend the suit on their behalf, but whether, 
as a matter of fact, the Court did allow her to do so. Upon this matter, the 
Court of First Instance, upon a consideration of the whole of the circumstances, 
came to the conclusion that it was to be presumed that the Court did 
accord such permission to the mother. The learned Judge of the Appellate 
Court does not in any way disagree with the first Court in this conclusion, but, 
on the contrary, observes “ 1 am not prepared to say that, if unaided by 
decisions, I should not myself concur in this finding of the Sub-Judge.“ 

That being so, it really comes to be a question of fact, viz , whether the con- 
clusion arrived at by both the Courts below in this matter, viz., that under the 
circumstances permission may be presumed to have been given, is erroneous in 
law. We are of opinion that the grounds upon which the Courts below have 
proceeded are such as legitimately warrant such a conclusion, and we are 
unable, nor are we called upon to disturb the same. 

Besides the case referred to above, viz., Mrinamoye Dabia v. Jogodishun 
Dabia (I. L.*E., 5 Cal., 450), the learned Judge of the Court below has relied 
upon two decisions of the Privy Council, viz , Snnarain Miticr v. Sreetnutty 
Kishen Soondery Dassce (11 B. L. E , 171), and Diirgapershad v. Keshopcrsad 
Singh (1. L. B., 8 Cal., 656). 

In the first of these two cases, the suit was for setting aside two deeds for 
the adoption of a child, and it was brought against Sri Narain Mitter “ for 
himself and guardian of his minor son.” The Judicial Committee, being 
evidently of opinion that the minor was not properly described, held that the child 
was no party to the suit, and then made the following observations : “ If the son 
had been made co-defondant, it would have been necessary to have a guardian 
appointed for him. If the child was adopted, his natural father was not his guar- 
dian. On a suit by the plaintiff to set aside the deeds upon the ground that there 
[517] had been no adoption, the plaintiff had no more authority to constitute 
the father the guardian of his son, by suing him as guardian, than the father 
would have had to constitute *the plaintiff the guardian of the child if he had 
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sued her for a declaration that the child had been validly adopted. If the father 
really refused to give the child in adoption, because he did not desire to have 
him adopted, he was not a proper person to protect the child’s interest, or likely 
to make the best case in his behalf in a suit to declare the adoption invalid.” 
What the Judicial Committee held, was that, in the circumstances of that case, 
the defendant could not be constituted guardian of the minor, and that the 
minor was not represented by his natural father. That case is, therefore, really 
no authority for the question which the learned Judge had to decide in this 
case, and it will be observed that the remarks of the Judicial Committee were 
made in appeal against the judgment of the lower Court in the suit in which 
the minor was said to have been sued against througli his guardian. In 
the present instance, the proceedings of the suit which was instituted against 
the minors are not before us in appeal 

In the other case, namely, in the case of Durgapershad v Keshopersad Singh 
(I L. E., 8 Cal., 656), it appears that the suit in which the previous decree 
was obtained was brought against the minors under tJie guardianship of botli 
their uncle and mother An 6x parte decree was in thej&ist instance passed 
against both the defendants , but subsequently, upon application by the mother, 
the Court revived the suit, but eventually struck off the name of the mother 
and did not allow her to appear as the guardian of the minors It seems to 
have been contended that the uncle was the guardian, but the Judicial Com- 
mittee held that he was not so, he not having obtained a certificate under s. 3, 
Act XL of 1858 No question seems to have been raised as to whether or not 
the uncle had been permitted under the proviso to s. 3 to defend the suit on 
behalf of the minors ; and, indeed, in the circumstances of that case, the 
question could not be raised. The decree was an ex parte one. There was 
no appearance at all on behalf of the minors, and therefore [518] the Court 
was not called upon at any time during the progress of the suit to exercise the 
discretion vested m it by the proviso to s 3, Act XL of 1858 That being so, 
the only question before the Judicial Committee was whether the suit was 
brought against the minor represented by a legal guardian In this view of 
the matter, it appears to us that the decision in that case does not help us in 
deciding the questions raised on the present occasion 

Being of opinion, as already expressed, that s 3 of Act XL of 1858 does 
not require any written order allowing the next friend to sue or defend a suit 
on behalf of the minor, and that the Courts helow have rightly found that such 
a permission might be presumed in this case, we cannot but hold that the 
minors were duly represented in the previous suit, and are therefore bound by 
the result thereof. And we mav observe that the view which ^e take of this 
matter accords with that expressed by the Allahabad Jligh Court in Keda? 
Nath V. Debt Dm (I. L. E., 4 All., 165). 

There is one other point that we think we ought to notice. It* was a 
point that was raised by the learned vakeel for tht» respondent, viz., that the 
minors were not properly described in the previous suit. This is indeed true , 
but this was merely a defect in form — a defect whicli does not, in qur opinion, 
affect the true merits of the case The d^cription that was given of the 
minors was in accordance with the prevailing practice at ’the time when that 
suit was brought ; and we agree in the view expressed by a Divisional Bench 
of this Court in holding “ that there is no authority for saying that where the 
minors have been really sued, though in a wrong form,* a decree against them 
would not be valid ” — Grish Chundei Mookcrjee v. Miller (3 C L E., 17), 
See also Komul Chunder Sen v. Smbessur Doss Goopto (21 W. E., 298). The 
decree against the minors was obtained, and tlfe sale took place in execution 
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in the year 1876 , and we think it would not be right, after this length of time, 
to unrip all that has taken place, and disturb the title which the defendant 
acquired so many years ago. 

[5^9] Upon these considerations we are of opinion that the decree of 
the lower Court should be set aside, and tiiat of the first Court restored, with 
costs. 

Appeal allowed. 


NOTES. 

[If a miDor is properly represented in a suit or proceeding b> a next friend or guardian, 
the minor is bound by the decree even though the next friend is not formally appointed by 
the Court 11 Cal., 509 ; 14 Cal , 169, at 162, F.B. 

In the recent case of 36 Mad., 295, where the question related to compromise, the Privy 
Council held that the formalities of the C. P. C., when a minor is a party to the suit, are 
imperative. 

A suit instituted by a minor without a next friend is merely an irregularity which can 
be waived by the conduct of the defendant — 19 Mad , 127 ; but not .so in the case of a minor 
being sued without a guardian , it is a nullity ; — 24 Cal , 25 ; 24 AIL 383 , 28 All. 137 ; 12 
Bom 18.] 


[ 11 Cal. 519 ) 

APPELLATE CIVIL. 

The 29th April, 1885. 

Present ; 

Mr. Justice McDonell and Mr. Justice Macpherson. 

Lai Mahomed Defendant 

versus 

Kallanus Plaintiff.' 

Evidence — Estoppel oj tenant — Act I of 1872, s. 116 — Derivative title. 

A, a ryot, being m pobscssion of a certain holding, executed a kabuhat regarding this 
holding in favour of B (who claimed the land, in which the holding was included, under a 
derivative title from the last owner), and paid rent to B thereunder. 

Held, that A was not estopped by s 116 of the Evidence Act from disputing B's title. 

The words “ at the beginning of the tenancy ” in s 116 f of Act T of J872 only apply to 
cases in which tenants arp put into possession of the tenancy by the person to whom they 
have attorned, and not to cases in which the tenants have previously been in possession. 
This was a suit for arrears of rent. 

The plaintiff alleged that he had obtained an i^ara pottah for ten years, 
from Kartick J287, of an eight-anna share in a certain raouisah from Mahomed 
Ismail, Mahomed Eayashin, Shamshenessar Bibi, Azizanessa Bibi and Shaban 
Bibi. That one Sheikh Lai Mahomed had, subsequently to the execution of 
the tjara pottah, executed in Baishakh 1288 a kabuhat for three years on 
account of a certain joie in this mouzah, which note had formerly been held 
by Sheikh Lai Mahomed uffder Mahomed Ismail, and that the rent of this;o;fc 
being in arrears, he brought this suit for the purpose above mentioned. 

* Appoaf from Appellate Decree ^o. 2222 of 1883, against the decree of Baboo Parbati 
Ooomar Mitter, First Subordinate Judge of Mymeiisingh, dated the 18th July 1683, reversing 
the decree of Baboo Hart Nath Rai, Munsiff of Bazitpore, dated the 14th of February 1883. 

t C Sec. 116 — No tAiant of immoveable property, or person claiming through such 
tenant, shall, during the continuance of the tenancy, be permit- 
Estoppel of cenant. , ted to deny that the landlord of such tenant had, at the begin- 
ning of the tenancy, a title to such immoveable property ; and 
no peraon who came upon any immoveable property by the license of the person m possession 
thereof shall be ^rmitted to deny that such person had a title to such possession at the 
time when $ti>oh license was given.] * 
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The defendant denied that the persons uhderwhom the plaintiff claimed had 
had any right in the mouzah, and stated that he had never paid rent to any of 
them. Ho further stated that one Ekram Hossain was originally the owner of an 
eleven-anna share in this mouzah, and that he had paid rent to him for the 
land for [9203 which rent was now claimed, and that after Ekram 's death ho 
had paid rent to Soorja Mia and other heirs of Ekram Hossain ; that Mahomed 
Ismail and certain others of the heirs of Ekram Hossain had been deprived of 
their share in the estate by a deed of rntmangsapaiia, and, althqugh they had 
since attempted to get possession, they have failed to do so. He further 
stated that he had executed the kabuhat under coercion. 

The only issue framed was whether or no the kabidiat had been executed 
under coercion. 

The evidence showed that the defendant had formerly paid rent to Ekram 
Hossain, and after his death to Soorja Mia and other heirs of Ekram Hossain, 
but that since the execution of the kabuhat it was admitted that he had paid 
rent to the plaintiff' ; that in 1287 the nlamtiff had built his sudder cutcherry 
on the premises in dispute, and had forcibly compelled the defendant and 
others to come and execute kahuhats The plaintiff gave certain evidence 
denying that coercion had been used 

The Munsiff' considered that no issue regarding title to the land ought to be 
raised, section 116 of the Evidence Act precluding the defendant from disputing 
the plaintiff’s title, the defendant having admitted the execution of the kabuhat 
and the subsequent payment of rent under it, and that the only question to be 
decided was whether or no the kabuhat had been obtained by coercion , and as 
to this he held that, taking into consideration the terms which were imported 
into the kabuhat, and the evidence given by the defendant as to the means 
employed in getting the kabuhat, and the unreliable evidence given by the 
plaintiff in contradiction, coercion had been proved, and he, therefore, dismissed 
the plaintiff’s suit. 

The plaintiff appealed to the Subordinate Judge, who held that the defen- 
dant having admitted execution of the kalmliat, the onus was upon him to prove 
that coercion was used , that there was no reliable evidence to show that the 
kabuhat was obtained by coercion , and that supposing even that there had 
been, this fact would not make the kabuhat void, 'as the defendant had 
ratified the contract by paying rent to the plaintiff, and after further stating 
that there appeared to be a dispute as to the title to the land between the 
plaintiff and one Soorja Mia, to whose [521] side the defendant had been 
gained over, he decided that, as tlie defendant had attorned to the plaintiff, he 
was liable to pay the rent sued for until such time as it might be established 
that Soorja Mia had a better title than the plaintiff* 'He therefore allowed 
the appeal. ^ 

The defendant appealed to the High Court. ^ 

Mr, Phillips (with him Baboo Grish Chunde?' Chowdhry) for the appellant. 
The question of previous payments of rent to the plaintiff* was not raised in any 
issue, and the lower Court ought not to have decided on this point without 
receiving rebutting evidence from the defendant , the Courts below were wrong 
in not allowing the defendant to prove the title of the persons set up by him, not- 
withstanding the execution of the kabtihat in favour of the plaintiff who claimed 
under a derivative title ; Lodai Mollah v. Rally Dass Boy (I. L E., 8 Cal , 238) ; 
I am not estopped from setting up a derivative title. 

Baboo Mohiny Mohun Doss (with him Baboo Bash Behan Ohose) for the 
respondent. — The case of Protap Chunder 'Boy Chowdhry v. Jogendro 
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Chunder Ghose (4 C. L., B., 168) shows that such questions of title cannot be 
raised in rent suits. When a person has been in possession of land by receiv- 
ing rents or by any acknowledgment of his position as a landlord, such person 
would, apart from any question of his title to the property, have a right to 
claim rent from his ryot. See Bhyro Singh v. Bajah Leelanund Singh Baha- 
door (21 W. E., 163). The defendant is estopped from disputing our title — see 
8. 116 of the Evidence Act , and the classification of estoppels there given is 
not exhaustive. The other side would confine estoppel as between the tenant 
and the person who has let him into possession, but I say the doctrine is much 
wider. 

Mr. Phillips in reply. — I concede we admitted that we paid rent to the 
plaintiff after the kahuhat, but I say the admission does not amount to an 
estoppel , the case of Bhyro Stnqh v. Raja Leelanund Stngh Bahadoor does not 
apply, as it is no authority [d22j on the construction of the Evidence Act, 
the case being decided in the Court of First Instance before the Evidence Act came 
into force With regard to the question whether there are rules of estoppel 
outside the Evidence Act, see Ganges Manufacturing Co. v. Soorujmull (I L. R., 
5 Cal., 669), which shows that where the estoppel is pleaded as estopping a 
person from giving particular evidence, the only rules of estoppel are those laid 
down in the Evidence Act, but that all rules of estoppel were not of course rules 
of evidence 

Here, however, we have a particular section, viz., s. 116, which applies to 
such an estoppel as arises in the present case ; for the only question here is 
whether my client is entitled to give evidence on a certain point It is 
clear that a derivative title may be disputed ; the words “ the beginning of his 
tenancy in s. 116 mean the beginning of the tenant’s tenancy and not the 
introduction of a new landlord 

The case of Cornish v. Saarell (8 B & C, 471) was the case of a 
person without any title coming forward and getting a tenant to execute a 
lease, and the whole of the argument there turns on his being in possession and 
not on his being let into possession , that case is on all fours with the present. 
Hall V Butter (4 C. L. R., 168) favours my contention, that the beginning of the 
tenancy means the creation of the tenancy originally There is no question 
here of attornment , it is one of agreement The case of Protab Chunder Roy 
Chowdhry v. JogendrotChunder Ghose (10 A & E., 204) should be considered 
in two portions (l) as concerning the right of an inter venor setting up his 
title ; and (2) whether the original defendant had a good defence to the suit. 
In deciding the case, the second matter, the intervenor, was put out of the 
question, and therefore the question of title went out with him , and it seems 
to me that the case merely decides that a defendant will not be allowed on 
appeal to shift his case, and that when this is done the Courts will not inter- 
fere. But here we^eek to raise the question of title ourselves , there is no 
intervenor in this case. There seems no estoppel against disputing a deri- 
vative title, admitting derivation of title, one may set up the fact that 
[538] your original landlord’s title is forfeited, and set up another, and in such 
a case the ^estoppel would be to the plaintiff. 

Judgment of the Court (McDonell and Macpherson, JJ.) was as 
follows : — • 

This suit was brought to recover arrears of rent based on a kabuliat. 
The defendant admitted having given the kabuliat, but stated that he had done 
so under coercion. He also raised the further defence that at the time when 
the kabuliat was executed the plaintiff had no title to the share claimed by 
him. The Munsiff was of opinion that under s. 116 of the Evidence^Act the 
defendant could not, if the kalfuhat stood, deny thes plaintiff’s title. OISo he 
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confined himself to the simple issue as to whether the kabuhat was obtained 
by coercion or not, and finding, for the reasons given in his judgment, that it 
was so obtained, he dismissed the plaintiff's suit. The Subordinate Judge, on 
appeal, held that the evidence to prove coercion was not reliable, and that the 
defendant could not avoid the contract, as he had ratified it by paying rent. 
He, therefore, reversed the Munsiff’s judgment and decreed the plaintiff’s suit. 

In second appeal it was urged before us that by giving the kabuhat the 
defendant was not estopped from showing that the plaintiff had no title, and 
that the lower Appellate Court ought to have allowed the defendant to prove 
the title of the persons set up by him, notwithstanding the execution of the 
kabuhat in favour of the plaintiff who claims under a derivative title. We 
consider that, upon the facts found, the defendant is not estopped by s. 116 of 
the Evidence Act, from denying the plaintiff's title. The words “ at the begin- 
ning of the tenancy ” in that section can only apply to cases in which the 
tenants are put into possession of the tenancy by the person to whom they 
have attorned, and not to a case like the present where the tenants have pre- 
viously been in possession. Possession in this case was really from the ryot 
defendant to the plaintiff, and not from the plaintiff to the defendant. Further, 
it cannot be said that there was any such contract between the parties as would 
estop the defendant from denying the plaintiff's title inasmuch as no consider- 
ation was given. Had the plaintiff inducted the defendant into possession, 
the giving of the possession would have been the [324] consideration , but 
the defendant was in possession befor^, and all that, he did was to give a 
kabuhat to a person claiming a derivative title from the last owner. This 
title the defendant now wishes to dispute, and we think that he is entitled to 
do so We, therefore, sot aside the judgment of the Subordinate Judge, and 
direct that the case be remanded to the Munsiff to allow the defendant an 
opportunity of proving the title of the persons set up by him. Each party 
will be allowed to adduce fresh evidence, but the onus of proving this will, of 
course, lie upon the defendant. The costs of this appeal will follow the result. 

Case remanded. 


NOTES. 

[A tenant who being alroadv in possession, attorned to another, is not estopped from im- 
peaching the title of that other . — 11 Gal , 519 ; (cited in 17 Mad , 275) ; 12 C. L. J., 428 at 
432 ; but in (1903) 7 C W . N., 396 it was pointed out, after fully discussing this case, that it 
IS no authority for the proposition that the learned Judges intended to lay down that a person 
in occupation of land may select his rent-receiver and execute a solemn agreement promising 
to pay him rent and pay him rent for a time with full knowledge that he had no right to the 
land and thereafter at any time decline to pay him rent pleading w^nt of title in him and 
without attempting to show any other circumstances which would invalidate the contract of 
tenancy. See also Carlton v. Bowcock (1884) 51 L. T., 659. 

So also in Serjeant v. Nashj Field efi Co (1903) 2 K. B. 80i, Lord Justice STIRLING ob- 
served, that payment of rent by the plaintiff to a person by whom he was not iSl into posses- 
sion did not create an estoppel, but was simply in the nature of an admission which might be 
explained. • 

Although the rule appears to be as above stated, as regards the difference created by the 
fact of possession, see the acute criticism in Franklin v. Merida (35 California 658) quoted 
in exienao in Bigelow on Estoppel (1913), sixth Edn., p. 570 et seq. (foot-note).] 
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OBIGINAL CIVIL. 

The 16th Apnl, 1885, 

Present : 

Mr. Justice Wilson. 

Ali Serang and others Plaintiffs 

versus 

Beadon Defendant. 

Detention in ^ail — Suit by thirteen persons jointly for damages for detention — 
Plaint taken off the file — Causes of action. Joinder of — Separate 
causes of action — Practice — Act XIV of 1882, s, 26, 

Thirteen persons who had been committed to jail under one warrant, and for the same, 
pffence, jointly sued the Supeiintendent of the Presidency Jail for their wrongful detention 
in jail after the term of imprisonment to which they had been sentenced had expired, claim- 
ing Bb. 2, goo as damages. 

The defendant applied to have the plaint taken off the file on the ground that the plaintiffs 
had improperly joined in one suit several distinct and separate causes of action belonging to 
them as separate individuals. 

Held, that the plaint must be taken off the file. 

This was an application on notice to the plaintiff for an order that the plaint 
in the above suit should be taken off the file, on the ground that the plaintiffs 
had improperly joined in the same suit several distinct and separate causes of 
action belonging to them as separate individuals. 

The plaintiffs (13 in number) on the 8th January 1884 were engaged as 
firemen on board the steamer Ellora, and had been prosecuted in the Chief 
Presidency Magistrate’s Court, at the instance of the agents of the steamer, for 
desertion from the Ellora, and on the 16th April 1884 were convicted therefor 
and [925] sentenced to one month’s rigorous imprisonment and forfeiture of 
all wages. , 

On the 25th April 1884 the prisoners obtained a rule in the High Court, 
calling upon the agents to show cause why the sentence passed by the Presi- 
dency Magistrate should not be set aside, on the ground that there was no legal 
evidence of desertion , and that the official books, as required by the Indian 
Merchant Act, 1859, had not been produced at the trial, a rule nisi was granted, 
and the prisoners permitted to find bail on sufficient security. On the same 
day an application Jor bail was made to the Presidency Magistrate, and he, on 
tlie 26th, directed the Superintendent of the Presidency Jail to bring up the 
prisoners before him, and fiPxed the amount of bail at Rs. 200 for each prisoner. 
The prisoners were unable to furnish this security, and were kept eight days 
in custody at the thanna, and were then sent back to the Jail on the 5th May 
1884, On the 30th April 1884 the rule, having been argued, was discharged. 

The terra for winch the prisoners were sentenced expired on the 5th May 
1884, but the prisoners were not released on that date ; the Superintendent of 
the Jail being of opinion that the eight days during which the prisoners had 
been removed from the ]ail could not be counted in calculating the term of 
imprisonment. 

The prisoners thereupon applied to the High Court on the 16th May for 
tneir discharge from custody, and obtained a rule nisi, calling upon the Chief 
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Presidency Magistrate or the Crown to show cause why they should not be 
released, which rule was made returnable by 4 F.M. on the same day. Before 
this rule came on to be heard, the prisoners were, however, released, although 
later in the day the rule was made absolute. 

On the 9th March 1885 the 13 persons, who had been imprisoned jointly, 
brought a suit against the Superintendent of the Presidency Jail, after due 
notice, for their wrongful detention in jail, claiming Bs. 2,600 as damages. 
The plaint was duly admitted in Court, and the suit set down in the remanet 
board. 

The defendant thereupon applied to have the plaint taken off the file on 
the grounds above set out. 

The Officiating Standing Counsel (Mr. Bonner jee) for the Defendant con- 
tended that the plaintiffs could not jointly bring [ 526 ] the suit ; and that s. 26 
of Act XIV of 1882 was not applicable to the plaintiffs’ case, inasmuch as 
although sent to jail under the same warrant and for tiie same offence, they 
had not the same cause of action ; that each of the plaintiffs might have possi- 
bly a separate cause of action, but m such case (the damages claimed being 
Rs. 2,600, which, if divided amongst the 13 plaintiffs, would give to each 
Rs. 200), the suit would have to be brought in the Small Cause Court. 

Wilson, J. — I had some doubts in admitting the plaint, but having 
regard to my recollection of the case of Booth v. Briscoe (L. R., 2 Q. B. D., 496) 
1 thought it safer to admit it. 

Mr. Bonnerjee cited and distinguished Booth v. Briscoe. 

Mr. Braunfeld for the Plaintiffs contended that the suit was rightly framed, 
the prisoners having been charged, tried, convicted and committed to jail 
together ; that they had incurred expenses together in obtaining their release , 
that had the suits been brought separately there would have been a multiplicity 
of suits, which it was the policy of the law to avoid, and in all probability the 
defendant would have applied to consolidate them, and cited Coryton v. Lithe- 
bye (2 Saund. Pt. I, p. 115) , Barratt v. Collins (10 Moo. J. B., 446) , Booth v. 
Briscoe (L. R.^ 2 Q. B. D., 496;. 

Wilson, J. considered that there was nothing to justify the plaintiffs 
thus joining in one suit, seeing that their causes of action, though similar in 
nature, were in fact distinct and separate. He, therefore, directed the plaint to 
be taken off the file. 

Attorney for the Plaintiff' Mr. Cocke} ell Smith. 

Attorney for the Defendant : Mr. B. L. Upton. 


NOTES. 

• 

£ Mr. Hukm Cftiand in his Civil Procedure (1900), Vol I, p 379, remarks . ‘ ‘ The headnote 
of the case observes that they (the plaintiffs) were even committed to jail under one warrant, 
but there is nothing in the Keport itself to boar that out, cind the point would be immaterial 
unless the act of detention wore deemed to be one '' 

Under the C.P.C., 1882, there was formerly a difference of opinion as regardu the mean- 
ing of ‘ cause of action ’ with reference to misjoinder df plaintiffs , but the decisions tended 
towards the view of the Calcutta High Court . — 34 Cal , 662 11 C.W N., 688 , 22 Cal , 833 , 
26 Mad., 647 ; 26 Bom., 269 ; 18 All,, 432 , 6 I C , 15 (Mad ). , 

The C.P.C., 1908, 0 1, r. 1 now enacts that “ all persons may be joined in one suit as 
plaintiffs in whom any right to relief in respect of or arising out of the same act or transaC’ 
tion or series of acts or transactions is alleged to exist, whether jointly, severally, or in the 
alternative, where, if such persons brought separate suits, any common question of fact or law 
would arise.’* This is in accordance with the new English rules. 

Under the G.P.C , 1908, this case cannot be deemed^bad for misjoinder.] 
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The 7th May, 1886. 

Pbesent : 

Mb. Justice Nobbis. 

Shamsonnessa Begum Judgment-creditor 

verstcs 

Anne Love Judgment-debtor. 

Warrant of arrest — Imprisonment in jail not named in warrant — Belease — 
Civil Procedure Code — Act XIV of 1882, ss. 336, 337. 

A Shenfi’s officer, of his own motion, delivered over to the officer in charge of the 
Alipore Jail, a judgment-debtor who had been duly committed to the Presidency Jail. 

Held, that the imprisonment was unlawful , that the delivery over to the officer in 
charge of the Alipore Jail amounted to a release ; and that the prisoner was entitled there- 
fore to be discharged. 

In this case one Anne Love was arrested on the 2nd May 1885 in execution 
of a decree obtained by one Shamsonnessa Begum against her as the executrix 
of her late husband. 

The 2nd of May b^eing a day on which the Original Side of the Court was 
closed, the SheriiPs officer took the judgment- debtor at once to the Presidency 
Jail ; the warder, however, refused to receive the judgment-debtor (his reason 
being that female prisoners were not admitted to the Presidency Jail) and she 
was thereupon taken to the Bussa Jail for females, but it being found on 
arrival that that institution was closed, she was taken to, and placed m, the 
Alipore Jail in the 24-Pergunnahs. 

The judgment-debtor remained in custody in the Alipore Jail until the 4th 
May, when she was brought up before the Court for committal in accordance 
with s, 336 of the Code of Civil Procedure. Mr. Justice NoBBIS directed she 
should be discharged from custody on finding security to the satisfaction of the 
Begistrar , this, however, she was unable to do, and she was therefore com- 
mitted to the Presidency Jail. The warrant, as drawn, was in the usual form, 
and was addressed to the Sheriff of the town of Calcutta and to the Superin- 
tendent of the Presidency Jail, directing the former personage to take and 
convey the judgment -debtor to the Presidency Jail, and the latter to receive 
and keep her there in safe custody until satisfaction of the decree 

The Sheriff’s officer then took the judgment-debtor back to the Alipore 
Jail, delivered her dver to the jail authorities, and deposited diet-money with the 
jailor. On the 6th May Mr. Handley [528] applied to the Court for a writ of 
a habeas corpus, directed to the Superintendent of the Presidency Jail. The 
Superintendent of the Jail, in accordance with this writ, produced the 
judgment-debtor on the 7th May.before Mr. Justice NOBBIS. 

He was then examined, and stated that for the purposes of the above order 
he had obtained the pprson of the judgment-debtor from the Superintendent of 
the Alipore Jail ; that under a direction received from Government in the form 
of a circular order, fenjales were never received at the Presidency Jail, but 
wete taken to the Bussa Jail ; that this latter Jail had lately been abolished ; 
that no diet-money had been received at the Presidency Jail on account of 
Anne Love. • 
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Mr. Handley submitted that the judgment-debtor was entitled to be 
discharged from custody, as she had been illegally detained in a jail outside 
the jurisdiction of the Court in direct contravention to the terms of the warrant, 
and as no diet-money had been deposited with the Jailor of the Presidency 
Jail. 

Baboo Nemye Chum Bose for the Judgment-creditor. 

NorriSf J. — In this case W. N. Love, also called Anne Love, was arrested 
on Saturday last by Brown, the Sheriff’s officer, under a warrant issued 
out of this Court, dated the 2nd of May 1885. She was arrested on Saturday, 
the 2nd of May, and in consequence of the Court not sitting at the time of the 
arrest, she was, according to Brown’s statement, taken to the Presidency Jail. 
Brown says he showed the warrant to the warder, and the warder refused to 
receive the prisoner ; that he then went to the Russa Jail . that he found 
that the Eussa Jail had ceased to exist, and he then took the prisoner to the 
Alipore Jail where she remained till Monday. 

The warder says the warrant was not shown to him, and that there was 
no refusal on his part, or on the part of any other person, to receive the 
prisoner. 

Anne Love was produced here on Monday, the 4th instant, and under 
s. 336 I directed that on her giving security for the sum of Rs. 1,800 to the 
satisfaction of the Registrar to appear when called upon, and to apply within 
one month to be declared an insolvent, she should be released from arrest, and 
[329 j failing her giving security I directed, as I was , bound to do, that she 
should be taken to the Presidency Jail. 

She went before the Registrar and was unable to furnish security for the 
* sum of Rs. 1,800 to his satisfaction. Thereupon a warrant under the seal of the 
Court was made out and signed by him. 

It is directed to the Sheriff and to the Superintendent of the Presidency 
Jail, and is as follows . “ Whereas W. N. Love, also called Anne Love, has 

been brought before Her Majesty’s High Court of Judicature at Fort William 
in Bengal this 4th day of May one thousand eight hundred and eighty-live, 
under a warrant in execution of a decree which was made and pronounced by 
the said Court on the eighteenth day of September one thousand eight hundred 
and eighty-four in a suit wherein Shamsonnessa Begum is plaintiff, and Anne 
Love, the widow and heiress and executrix of the last will and testament of 
William Nicholas Love, deceased, is defendant, and by which decree it was order- 
ed that the said defendant should pay to the plaintiff the sum of Rs. 1,606-6 for 
certain taxed costs, and also the sum of Rs. 91 for costs of exedution, besides 
Sheriff's fees and charges ; and whereas the said W. N. Love, also called Anne 
Love, has not obeyed the decree, nor has satisfied the said Court that she is enti- 
tled to discharge from custody under the provisions in that Behalf of Act XIV of 
1 882. These are therefore to will and require you thp said Sheriff to take the said 
W. N. Love, also called Anne Love, and to carry and convey her forthwith to the 
said * Jail’ (that is, the Presidency Jail) under safe and secure conduct. And you, 
the said Superintendent aforesaid, are hereby iji Her Majesty’s nam^command- 
ed and required to take and receive the said W. N. Lcwe, also called Anne 
Love, into the jail, and keep her imprisoned therein unt^ the said decree shall 
be fully satisfied, or the said W. N. Love, also called Anne Love, shall be 
otherwise entitled to be released according to the teri^s and provisions of the 
said Act relating to the execution of decrees by imprisonment. And the said 
Court does hereby fix four annas per diem as the rate of the monthly allowance 
for the subsistence of the said W. N. Love, also called Anne Love, during 
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her confinement under this warrant of commitment. Witness SirBlCHABD 
[ 880 ] Gabth, Knight, Chief Justice, at Fort William aforesaid, the 4th day of 
May in the year of our Lord one thousand eight hundred and eighty-five.'* 

Now the Sheriff's officer, instead of taking the prisoner to the Presidency 
Jail as he was commanded to do, of his own motion, because the officer in 
charge of the Presidency Jail had on the previous Saturday refused to receive 
her for intermediate custody, took her to the Alipore Jail, and there delivered 
her with thp warrant to the officer in charge of the Alipore Jail. 1 am of 
opinion that his duty was to take her to the Presidency Jail and leave her 
there. The Superintendent of the Presidency Jail may, under the orders of 
Government, have taken such course as he may have been authorized to take 
with reference to her custody, but the Sheriff’s officer's duty was to do as he 
was commanded to do. He had no authority to take her out of the jurisdiction, 
and leave her in the custody of the Superintendent of the Alipore Jail. She 
was in unlawful imprisonment from the time she was delivered to the Alipore 
Jail, and I am of opinion that when the Sheriff's officer delivered her to the 
Superintendent of the Alipore Jail, she was in fact released, and I direct her to 
be discharged. 

Attorney for Applicant : Mr. IT. H. Bemfry. 


NOTES. 

[ Compare with this 29 CaI., 286=6 C. W. N , 264 where the Court’s jurisdiction to 
order confinement in a jail outside its jurisdiction was in question ] 

[ 11 Cal. 880 ] 

CRIMINAL APPELLATE. 

The 29th April, 1885. 

Present . 

Mr. Justice Prinsep and Mr. Justice Pigot. 

Mehter Ali and others Appellants 

versus 

Qupen-Empress Respondent. ‘ 

Enhancement of sentence on appeal — Crimiiial Procediue Code — Act X 
of 1882, ss. 428, 439 — Penal Code, s. 880. 

A head constable was convicted under s 330 of the Penal Code, and at a trial before a 
Sessions Judge sentenced to four months simple imprisonment , the prisoner appealed. The 
High Court, in dismissing the appeal, directed, as a Court of Revision, that the sentence 
passed should be enhani'.ed 

[6S1J Four persons, viz., Mannu Lall, Sub-Inspector, Mehter Ali, Head 
Constable, Hussen Buksh, * Constable, and Ameer Buksh, Constable, were 
charged under s, 330 of the Penal Code with having voluntarily caused hurt to 
certain persons m order to extort^ confessions from them, which might lead to 
the detection of the ^murder of one Mussamut Dhuri. The Sessions Judge, 
differing from both assessors, found that Mannu Lall and Mehter Ali were 
guilty under s. 330 of the Penal Code, and sentenced Mannu Lall to simple 
imprisonment for one year, and Mehter Ali to simple imprisonment for four 
months ; he, also concurring with one of the assessors, found that Hussen 

* Criminal Appeal No. 220 of 1885, against the order passed by J. Pratt, Esq., Officiating 
Sessions Jud|;e of Purneah, dated tht 11th March 1885. 
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Buksh and Ameer Buksh were also guilty under s. 330 of the Penal Code, and 
sentenced them to two years rigorous imprisonment. 

The prisoners appealed to the High Court. 

Baboo Boido Nath Dutt for Mehter Ali. The other prisoners were 
unrepresented. 

The Officiating Deputy Legal Remembrancer (Mr. Leith) for the Crown. 

The Judgment of the Court was delivered by 

Prinsep, J. — As regards the two constables, the evidence leaves no doubt 
in our minds with regard to the correctness of the order of the Sessions Judge 
convicting them, under s. 330 of the Penal Code, of having caused hurt to 
certain persons, accused of murder of Mussamut Dhuri with the intention of 
extorting confessions from them. 

As regards the other appellant, Mehter Ali, who occupied a somewhat 
higher position, being a head constable, it is argued that the evidence on the 
record does not amount to actual proof that he himself caused any such hurt to 
any of these persons. In support of this contention our attention has been 
drawn to some discrepancies in the evidence on the record, and especially on 
comparison of the evidence given by the principal witnesses at the trial with 
statements made at the various preliminary stages of the proceedings. These 
discrepancies, however, do not affect the general character of the evidence. 
The evidence is clear that false confessions were obtained from these persons 
who were arrested by the Police on suspicion of having murdered the [332] 
woman Dhuri, and that these false confessions werer the result of violence 
toward these persons openly caused by the two constables as well as of illegal 
detention in Police custody beyond the period prescribed by law. The appellant 
head constable was for some days in charge of the Police investigation, and 
the superior officer of these constables when openly using violence to the 
prisoners in their custody, and he was throughout in the immediate neighbour- 
hood of the places where this violence was used, and in constant company 
with the constables. We find ourselves, therefore, unable to come to any 
conclusion, but that he was not only cognizant of those assaults, but he was 
an accomplice in them, and in the illegal detention as the means by which he 
intended to obtain false confessions. We, therefore, think that there are no 
reasonable grounds for questioning the correctness of *the conviction of the 
head constable Mehter Ali. 

In sentencing the head constable to four months simple imprisonment, it 
would seem that the Sessions Judge had before him the fact that he had found 
that there was a superior officer also engaged in the investigation, and in his 
opinion more culpable than the head constable. We have not before us the 
case of the Sub-Inspector, and we desire to express no opinipn regarding it ; but 
even in the view taken by the Sessions Judge, we think that this sentence is 
altogether inadequate, and therefore, in dismissing > the appeal of Mehter Ali, 
we direct, as a Court of Revision, that in lieu of the sentence passed by the 
Sessions Judge, he be sentenced to six months rigorous imprisonment calcu- 
lated from the date of the sentence of the Sessions Court. 

The appeals of the two constables are dismissed. » 

Appeals dismissed. 

NOTES. 

[The High Court has power while hearing an appeal, as a Court of revision, to enhance 
the sentence 11 Cal., 630 ; 10 Bom., 264, even so as to alter its nature, 6 All., 622 (F.B.) ; 
See also (1889) P. B. Or., 7 ; (1898) P. R. Cr., 17 (F.B.)J 
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The 31st March, 1886, 

Present : 

Sib Richard Garth, Kt., Chief Justice, and Mr. Justice McDonbll. 

Mohamaya Goopta and others Plaintiffs 

versus 

Nilmadhab Rai Defendant.’'" 

Notice to quH or pay an enhanced rent — Tioo-fold claim, both for 
rent and ejectment, not sustainable — Decree for rent and ejectment — - 
Bengal Act VIII of 1869, s. 14 

Where A, after notice to his tenants to pay rent at an enhanced rate from the commence- 
ment of the ensuing year or quit, "brought a suit in which ho prayed for a higher rate of 
rent or ejectment in the alternative . held, that in such a suit the plaintiff could not insist 
upon a two-fold claim for both rent and ejectment, nor obtain a decree for rent for the first 
quarter and ejectment thereafter 

It is doubtful whether a notice in the alternative form to pay enhanced rent from a 
certain day or quit is a good notice Janoct Mundur v. Brijo Snigh (22 W. R., 618) doubted. 

In this suit, instituted on the 17th Bhadro 1288 (ist September 1881), 
the plaintiffs not only claimed rent for the last quarter of 1287 B. S., 
at the rate of Rs. 14-4 per annum, but on the basis of a notice, calling upon 
their tenant either to quit the holding or pay rent at the enhanced rate of 
Ra. 43 per annum from the beginning of the year 1288 B. S., also prayed for 
enhanced rent for the first quarter of 1288 B. S., and failing that, for khas 
possession of the holding and ejectment of the defendant The Munsiff found the 
notice proved and gave the plaintiff a decree at the old rate up to the end of the 
first quarter of 1288 B. S. On appeal, the District Judge observed : “A re- 
ference to the notice will show that it is really a notice to quit the land 
from the beginning of the year 1288 B. S., and, in the event of the [684] 
defendant not complying with this requisition, an exorbitant rent in the 
form of a penalty is imposed. Paragraph 4 of the plaint prays, in the first 
place, for enhanced rent, and failing this prayer being granted, the plaintiff 
asks for khas possession ; but the Government Pleader on behalf of the appellant 
does not press the claim for any more rent than that decreed, but urges 
that his client is entitled to immediate khas possession. Finding as I do 
on the evidence that a notice of ejectment was duly served on the defendant by 
registered letter in* Pous 1287, I can see no reason why the defendant should 
be allowed to retain possession as he has been found to be a mere tenant-at- 
will,” The Judge accordingly supplemented the Munsiff’s decree by ordering 
the immediate ejectment of the defendant. 

An ^peal was preferred •by the defendant to the High Court, and the 
value of the suit being for Rs. 15, the appeal came on before a single Judge. 
Mr. Justice Field, ic reversing the decree of the lower Appellate Court, said ; 
“ The District Judge assumes in his judgment that the Munsiff had decided 

* Appeal under s. 15 of the Letters Patent against the decree of Mr. Justice Field, one of 
the Judges of thie Court, dated the 19th of June 1884, in appeal from Appellate Decree 
No. 687 of 168S, ugainst the decree of J. G. Charles, Esq., Officiating Judge of Bajshahye, 
dated the S3rd of January 1883, conArming the decree of Baboo Mohendra Lall Ghoswain, 
Second Munsiff of Natore, dated the Slst of March 1882. 
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that the defendant was a mere tenant-at-will. The Munsif did not decide 

this question Whether the defendant was a tenant- at-will 

was not put in issue and tried The question of the rea- 

sonableness of the notice was not tried, and a notice in the form in which this 
notice was given, that is to pay a higher rent or quit, is not an absolute notice 
to quit on which to found a suit for ejectment. I think, therefore, that the 
decree of the lower Appellate Court, in so far as it directs the immediate eject- 
ment of the defendant, must be set aside.*’ 

From that decision the plaintiffs appealed under s. 15 of the Letters Patent, 

Baboo Kishon Lai Sarkar for the Appellants. 

Baboo Ktshori Mohun Rat for the Respondent. 

The Court (Garth, C.J,, and McDonell, J.) delivered the following 

Judgments: — 

Garth, C.J, — This was a suit by the plaintiff, who was the defendant’s 
landlord, for a double purpose. 

He first claimed rent from the defendant at the rate which the defendant 
and his father had been paying up to the close of the [338] year 1287. He then 
claimed enhanced rent for the first three months of 1288 , hut if the Court 
should be of opinion that he was not entitled to this enhanced rent, he claimed 
to eject the defendant as from the close of the year 1287. 

This latter claim was founded upon a notice to quit, which the plaintiff 
had served upon the defendant of a somewhat ambiguous character. 

i« 

The notice was given about three months before the close of the year 
1287 ; it stated that the defendant, who had succeeded his father in the tenancy, 
had no interest (which meant, we presume, no permanent interest) in the 
tenure , and it required the defendant to quit the land at the end of the year 
1287 ; or, if he did not quit the land, to hold it at an enhanced of Rs. 43. 

The defence to the suit was that the defendant was not a tenant-afc-will, 
but that he held a permanent mourasi tenure in the land. 

The issues for determination were — 

Isi. — Whether the defendant’s tenure was mourasi ? 

2nd, — What is the jumma of 15 biggahs 13 J cottaha ? 

drd,— Was the notice of enhancement served upon the defendant ? and 

4^ft. — Are the plaintiff's entitled to the enhanced rate claimed ? 

The Munsif found that the defendant’s was not a mourasi tenure, but he 
did not go on to ascertain what its real nature was He also found that the 
notice of enhancement was not binding upon the defendant, and, consequently, 
be gave the plaintiff a decree for the old rent, that is, tl^B rent at which the 
defendant and his father had held previously to the end of 1287. 

From that decree the defendant [plaintiff' ?j* appealed, and the District 
Judge held that the plaintiff had a right in this suit to insist upon his two-fold 
daim — that is to say, the claim for rent and the claim for ejectment. He 
apparently left confirmed the decree which had been made by the first Court for 
the rent up to the end of the first three months of 1288 ; but he says that the 
plaintiff had a right to avail himself also of the notice to quit, and so to eject 
the defendant from the expiration of the first three months of 1288. He conse- 
quently gave the plaintiff a decree for ejectment as from that time. 

[saa] On appeal to this Court, the learned Judge considered that it had not 
been determined by the first Court whether or the defendant was a tenant- 
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at*will. This, he says, was an important question ; and if the auit oould lubve 
been maintained for ejectment, he would have thought it necessary to remand 
the case, in order to have the question determined, whether the defendant was 
or was not a tenant>at-will. But he found that the notice to quit was not 
sufficient to entitle the plaintiff to eject the defendant. 

The learned Judge says ; “ The question of the reasonableness of the notice 
was not tried ; and a notice in the form in which this notice was given, 
that is, to pay a higher rent or to quit, is not an absolute notice to quit on 
which to found a suit for ejectment. I think, therefore, that the decree of the 
lower Appellate Court, in so far as it directs immediate ejectment of the 
defendant, must be set aside, and the appeal decreed with costs.'* 

The effect of that decision was to set aside the decree of the District 
Judge, in so far as it related to the ejectment, and to confirm it so far as it 
related to the rent 

It has been contended before us that the learned Judge was wrong, and 
that the notice was a valid one and meant this * ** I insist upon your paying an 
enhanced rent at the rate of Bs. 43 for the whole tenure from the close of 1287 ; 
and, unless you pay that, I give you notice to quit as from the close of 
1287.” 

It 18 said that there is a case of Janoo Mundur v. Brijo Singh, reported 
in 22 W. R., 548, and decided by Phear and Morris, JJ., which approves of a 
notice to quit in that form. There the plaintiff, a landlord, sued to obtain 
an enhanced rent, on ihe strength of a notice which he had given under ss. 14 
and 6 of Bengal Act VIII of 1869 , but in that case the defendant was a 
tenant-at-will, and not an occupancy ryot , and Phear, J., in giving judgment, 
lays down the law thus 

He says* "As has been more than once remarked in this Court, the right of 
the plaintiff is in accordance with s. 8 to make his own terms with the defendant, 
or to turn the defendant out of the occupation of the land. He could do this by 
serving him with a reasonable notice requiring him to quit his occupation at 
[537] the end of the year, unless he agreed to pay thenceforward the rates of 
rent mentioned in the notice , and in the event of such a notice as this being 
served, if the ryot chooses to continue on in the occupation of the land, he 
must be taken to have agreed by implication to hold the land at the rate 
mentioned in the notice. This was the view apparently taken by the Full 
Bench in the case of Bokronath Mundul v. Binodh Bam Sein, which is reported 
in 10 W. R , 33.” 

Now, in the first place, I am not aware of any other case in which this 
ruling of PHEAR, J., has been approved. It was an extra-judicial opinion, not 
necessary for the purposes of the case then under consideration , and I think 
it may well be doubted whether a tenant, after receiving such an alternative 
notice, and continuing in eccupation of the land, would be liable to pay the 
enhanced rent claimed. 

But ef en if Mr. Justice Ph^AR were right in his opinion, it would hardly 
avail the plaintiff in Jibe present suit, because all that Mr. Justice PHEAR says 
is this, that if a notice is given requiring a tenant to quit at the end of 
the year, or else to pay a rent at a specified rate, and the tenant does not quit, 
it may be inferred that he agrees to hold at the specified rate, and the landlord 
may sue him for rent at that rate. He does not go on to say that the landlord 
would have a right to proceed against him in the same suit both /or rent and 
ejectment. » 
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^ It seems to us that what the plaintiff has attempted to do in this case is 
not warranted by any rule of law. If the notice to quit was a valid one, 
it was a nottce to quit at the end of the year 1287 ; and if the plaintiff had a 
right to eject him at all, he had a right to eject him, and treat him as a tres- 
passer as from the close of that year. 

It was open to the plaintiff at the close of the year to waive his right to 
eject, and to treat the defendant as a tenant. But he had no right to do both. 
He had no right to say : " I will waive my right to eject you during the first 
three months of 1288. I will treat you as a tenant during those months, 
and after that I will eject you.” The plaintiff must avail himself of his notice 
as from the end of 1287, or not at all. He cannot waive his right to eject for 
a time, and insist upon it afterwards. 

[S38] Thus far we have assumed that the notice to quit was a valid one, 
but, speaking for myself, I confess I have some doubts wiiether it is so. A 
notice to quit ought to be clear and unambiguous This is the English rule, 
and it seems to me a sensible one, but it is not necessary under the circum- 
stances to decide that point. 

We think that in this case the learned Judge of this Court was right in 
holding that the decree for ejectment which has been made by the lower 
Appellate Court must be set aside We do not desire to add anything to what 
the learned Judge has said upon the other points. No doubt the first Court 
has not decided anything as to whether the defendant is a tenant-at-will or 
not. All that has been decided is that the defendant’s tenure is not the 
mourast tenure which the defendant claimed. Therefore, in any fresh suit 
that may be brought, it will be open to either party to show what the nature 
of the defendant’s tenure really is, assuming, of course, that it is not a mourasi 
tenure. This appeal must be dismissed with costs. 

MoDonell, J. — I concur in holding that the appeal must be dismissed 
on the ground that the plaintiff could not sue the defendant as a tenant 
and as a trespasser in one and the same suit , by suing as a tenant he 
must be held to have waived hie right to eject him as a trespasser. I 
am doubtful whether in this country a notice, by which a tenant is given his 
option either to pay an enhanced rent from a certain day or quit, should be 
held to be insufficient and invalid. [Note. — S ee Aheq/rny. Bellman (L E. 4 
Ex. D. 201).] I do not know of any cases in w^hich this has been held, and 
certainly notices in this form have been not unfrcquently given by landlords in 
this country. 

Appeal dismissed. 


NOTES. 

[ Tho following IS from F'aiocett on JjdndUnd (met Tenant (1805) III Edn , p. 474 . — 
It was formerly considered that a notice was not effectual which gave the tenant 
an option either to go or to stay at an increased renf \Doe v Jackson (1779) 1 Douglas 
176] , though the tenant, if he stayed, was bound to pay the mcreasod rent [Roberts 
V. Hayward (1828) 3 C. & P., 432] However^ it is now settled ths^ the landlord 
may incorporate with the notice an offer of a new agreement, and the addition 
of a clause that if the tenant retained possession of the promises after a specified date, the 
annual rent would be increased in a specified manner, was held Aot to invalidate the prior 
notice to quit . — Ahearn v. Bellman (1879) 4 Kx D 201. So an intimation that the tenant 
will not stop unless a reduction is made in the rent operates aB*a notice to quit, with an offer 
to go on at a lower rent : — Bury v. Thompson (1896) 1 Q. B. 231, affirmed 72 L. T. 187.” 

See also 22 Bom., 241.] 
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TEAUiOKIA NATH NUNDI V. 

[889] APPELLATE CIVIL. 

The 30th Marche 1885, 

Present : 

Sir Bichabd Garth, Kt.. Chief Justice, and Mr. Justice McDoneld. 


Trailokia Nath Nandi Plaintiff 

mreus. 

Shurno Chungoni Defendant.'*' 


"Evidence Act (I of 187ii)t s. 90 — Documents thirty years old^ their 
natural and proper custody. 

Where a daughter professed to hold under a, pottah, more t/han thirty years old, in favour 
of her father and was found to have been in possession of the land ever since her 
father's death for a period of forty years without interruption on the part of the father's 
heirs : held, that the daughter’s custody of the pottah was a natural and proper custody within 
the meaning of s 90 of the Evidence Act. 

The rule laid down in s 90, T as to proof of execution of documents thirty years old, 
ought to be applied in this country with special care and caution 


This was a suit to eject, after notice, a tenant from a small parcel of 
homestead and garden land. The defendant contended that she had been 
in possession of the land by payment of rent ever since the death of her 
father for a period of forty years, and relied upon a pottah which purported to 
have been executed in favour of her father on the 11th Aughran 1229 B. S., 
corresponding with the 25th November 1822. The Munaif not only found the 
document to be spurious, but held that, inasmuch as the father had grandsons 
by other daughters living, the possession of the defendant, who was a childless 
widow, was that of a mere tenant-at-will, and gave a decree to the plaintiff. 
On appeal, the Subordinate Judge held that there was no reason to question 
the genuineness of the pottah under the thirty years rule , that the defendant 
had an occupancy right in the land , that, although she was not the heiress of 
her father, she had been in possession of the land for more than twelve years, 
and set aside the Munsi^’s decree. 


[8M] The plaintiff appealed to the High Court, and the value of the suit 
being laid at Es. 10, the appeal was heard and dismissed by a single Judge of 
the Court. 


* Appeal under s. 16 of the Letters Patent, against the decree of Mr. Justice MACLEAN, 
'one of the Judges of this^Gourt, dated the 3rd of December 1883, in appeal from Appellate 
Decree No 1552 of 1882, against the decree of Baboo Bhubon Chundcr Mukerji, Second Sub> 
Judge of Hooghly, dated the I4th July 1882, reversing the decree of Baboo Durga Churn 
Ghose, Second Munsif of Hooghly, dated the 31st of January 1882. 


old. 


t£8ec. 90 — Where any document, purporting or proved to be thirty years old, is produced 
from any custody which the Court m the particular case oon- 
Document t irty yea s proper, the Court may presume that the signature and 

every other fiart of such document which purjiorts to be in the 
handwriting of any particular person is in that person’s handwriting, and, in the case of a 
document executed or attested, that it was duly executed and attest^ by the persons by 
whom it purports to be executed and attested. 

ExplanAtum,’^-Docum.exits are said to be in proper custody if they are in the place in 
which, and under the care of the person with whom they would naturally be , but no custody 
is improper if it is proved to have had a legitimate origin, or if the circumstances of the 
particular case are such as to render such an origin probable. This explanation applies also 
to section eighty-one.] 
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^On appiial to a Divisiofn Bench, it was contended on behalf of the plaintiff 
that the thirty years rule ought to be received with caution ; and that in view 
of the eircumstanoe that the defendant was not the heiress of her father, her 
status was no higher than that of a tenant-at-will, and her custody of the 
pottah not a natural and proper custody. 

Baboo Tratlokta Nath Mitter for the Appellant. 

Baboo Kalikissen Sen for the Besx)ODdent. 

The Judgment of the Court was as follows : — 

GhiPthi G.J. (McDonell, J., concurring ). — In this case the plaintiff 
claims to eject the defendant from a small property, upon the ground that she 
is a tenant- at-will, and he has given her a notice to quit. 

The defendant’s answer is, that she and her father before her have been 
in .possession of this property, which is homestead land, for about sixty years, 
under a pottah which was granted to her father by the person who is admitted 
to have been the proprietor at that time. 

The plaintiff’ tried to make out that the defendant held* under some agree- 
ment with a person under whom he claims , but that fact was negatived by the 
Court below. 

The pottah said to have been granted to the defendant’s father was produced 
in the Court below by the defendant , and the Subordinate Judge considers it 
to be proved, inasmuch as he finds that the defendant has had it in her custody 
since her father’s death, and that under the circumstances this was the proper 
custody. 

That decision of the Subordinate Judge has been confirmed by the learned 
Judge of this Court , and we are asked to say by the appellant that the learned 
Judge was wrong for two reasons first, it is said that the defendant, although 
she is the daughter of the person who obtained the pottah, was not his 
legal heir, because it appears from tho defendant’s own evidence that she 
has a sister’s son alive, who would be her father’s legal heir. But C6«l] 
it appears that this young man, although no doubt her father’s heir, has never 
claimed the property in question, nor has he interfered to disturb the defen- 
dant’s possession of it , and the Court below has found as a fact that the defen- 
dant has been in possession, as she says she has, for the last 40 years, and that 
her father was in possession before that time 

Under these circumstances, we are asked to say that the pottah was not in 
its proper custody, because it was m the possession of a person who was not 
the legal heir of the first grantee. 

Then, secondly, it is contended that the plaintiff ought to succeed, because 
the only person who can legally hold under the pottah iS the heir of, or some 
one legally claiming from, the first grantee , and as the defendant was not the 
heir of the first grantee, and as she has not proved any other title from him, she 
can only be holding as a tenant-at-will, and is therefore liable to be ejected 
as such. 

Upon the first of these points I have alread*^ made some observatibns during 
the argument. No doubt the rule laid down in s. 90 of the Evidence Act ought to 
be applied in this country with special care and caution. Jt is a rule which even 
in England must be exercised with caution. Mr. Taylor, in dealing with that 
subject in page 595 of the 6th ed., (7th ed., p. 560) of his book on Evidence 
says : ** No doubt this species of proof deserves to be scrutinized with care ; 
for, first, its effect is to benefit those who are connected in interest with the 
original parties to the documents, and from whose custody they have been 
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produced, and nexfc, the documents are not proved, but are only presum^ to 
have constituted part of res ffesta. Still as forgery and fraud are, comparatively 
speaking, of rare occurrence, and as a fabricated deed will generally, from some 
anachronism or other inconsistency, afford internal evidence of its real character, 
the danger of admitting these documents is less than might be supposed.’' 

I very much wish that in this country we could say, as Mr. Taylor here 
says of the state of things in England, that forgery and fraud are of rare occur- 
rence, I need hardly say that the more frequent fraud and forgery are, the 
more care and caution is necessary in applying this rule, because nothing can 
be more easy than for an unscrupulous person, who is wrongfully in possession 
[3*2] of property, and wants to make out a title to it, to forge a deed in his 
own favour more than thirty years old, and then produce it himself in Court, 
and s6,y that, because he is in possession of the land, he must needs be the pro- 
per custodian of the deed, and so relieve himself from the necessity of proving 
the execution of the instrument. We, therefore, entirely agree with the learned 
vakeel, who has argued this case for the appellant, that any Court should be 
exceedingly cautious in applying that rule in this country. 

But as regards the question in this case, let us see what Chief Justice 
Tindal says, in delivering judgment in the House of Lords in the very import- 
ant case of The Bishop of Meath v. The Marquess of Winchester [3 Bing (N. C ) 
(183) 200] , where, in speaking of documents found in a place in which, and 
under the care of persons with whom, such papers might naturally and reason- 
ably be expected to be found, he says, “and this is piecisely the custody which 
gives authenticity to documents found within it, for it is not necessary that 
they should be found m the best and most proper place of deposit. If documents 
continue in such custody there never would be any question as to their authenti- 
city, but it 18 when documents are found in other than their proper place of 
deposit, that the investigation commences ivhether it teas reasonable and natural, 
under the circumstances in the particular case, to expect that they should have 
been in the place where they are actually found , for it is obvious that, while 
there can be only one place of deposit strictly and absolutely proper, there may 
be various and many that are reasonable and probable though differing in 
degree, some being more so, some less, and in those cases the proposition to bo 
determined is, whethej: the actual custody is so reasonably and probably to be 
accounted for that it impresses the mind with the conviction that the instru- 
ment found in such custody must be genuine That such is the character and 
description of the custody, which is held sufficiently genuine to render a docu- 
ment admissible, appears from all the cases.” 

r 

These words of the Chief Justice may be taken as laving down an excellent 
rule in questions of this kind, and in this case we must look, not only to the actual 
custody, but to the^ circumstances [348] under which this pottah is produced. 
It is found by the Court below that the defendant and her father have been in 
possession of this property for sixty years, and having regard to the close 
relationship which existed between them, and to the fact, that the property is 
a very small one, there would seem nothing more likely than that the defen- 
dant should liave been allowed to have the enjoyment of the property, to the 
exclusion of a grandson, who, if he was born at all, at his grandfather’s death, 
which does not appeal:, was probably a child of tender years. 

Under these circuip stances it seems to us impossible to say that the pottah 
when produced by the defendant did not come from such a custody, as after 
the lapse of sixty years brought it within the rule, which rendered it unneces- 
sary to prove its execution. 
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Suppose, on the other hand, that the pottah, instead of being produced by 
the defendant, had been produced by the nephew, a young man who had never 
been in possession of the property and perhaps had never seen it, surely the 
objection that his was not the proper custody would have been more cogent 
than it is now. 

We think that the daughter of the grantee; who has been in possession of 
the property these many years, and has paid rent for it all that time, may fairly 
be considered as a more proper and less suspicious custodian of the document 
than the nephew, who has never been in possession of the property. 

Then, as regards the second point that has been raised by the appellant, 
we think that the plaintiff has no right to treat the defendant as a tenant-at- 
will. Assuming the pottah to be a good one, which we must do for the pur- 
poses of this question, it is clear that the plaintiff has no right to treat a 
person who holds by right of the pottah as a tenant-at-will. The defendant 
has been holding professedly under the pottah^ and paying the plaintiff the 
rents reserved by it. If she is not entitled to the pottah herself, she must be 
taken to have been paying rent for the person, whoever he may be, Avho is en- 
titled under it She may be answeiable to that person for the profits, but the 
plaintiff has no right to treat her as holding by a different tenure or to eject 
her as a tenant-at-will. 

The appeal must, therefore, be dismissed with costs 

Appeal dismissed, 

NOTES. 

[ The presumption as regards the genuineness of ancient documents should be used with 
great care and caution, 13 I C , 1*20 , (1913) P R , 81- *20 1 C , 868 , 19 I. C., 964 , but not 
arbitrarily — (1902) 29 Cal ,740. 

As regards the Appellate Court’s powers with reference to the admission, see (1911) 13 1.C. 
120 (Cal.) 

As regards the practice in admitting documents, see 22 M L J., 217 As regards copies 
of ancient documents, see 21 M L. J , 981 , (1910) P R , 93.] 

[644] APPELLATE CIVIL. 

The 6th May, 1886. 

Present * 

Mb. Justice Cunningham and Mr Justice O’Kinealy. 


Nanda Lai Kai Defendant 

versus 

Bonamali Lahiri Plaintiff.^ 


Appellate Court — Dismissal of suits — Jndgment-^Findings unnecessary for 
disposal of case — Appeal by successful party. 

When a suit has been dismissed on the merits in Jhe Court of First Instamse, and that 
decision is upheld by the District Judge on appeal, 'tnerely on the ground of non- joinder, the 
District Judge should not record any findings in the appellant’s favour on the merits of the 
case ; and if he does so, such findings will, on second appeal to the High Court, be expunged 
from the record. ^ 

* Appeal from Appellate Decree No 2093 of 1883, against the decree of P J G. Campbell, 
Esq., Officiating Judge of Furr idpore, dated the 8th of May 1683, reversing the decree of 
Baboo Sharat Kumar Ghosal, Second Munsiff of Goalundo, dated the 19th of September 1881. 
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This was a suit for arrears of rent. There were two sets of defendants, namelyp 
the first four defendants who may be called the Lahtri defendants, and the 
fifth and sixth defendants, who may be called the Em defendants. The plaint 
stated that one Dharanidhur Lahiri, on the 13th of November 1879, took from 
one Brojo Nath Bai apu^m lease of certain lands at a yearly rent of Bs. 78- 13-0, 
and a mourost jote lease of certain other lands at a yearly rent of Bs. 3 1-3-0 ; 
that Brojo Nath Bai died having previously in January 1873 made a will 
by which he left an 8-annas share of his lands to the plaintiff Bonomali 
I^.hiri ; that on the death of Brojo Nath Bai, the Bai defendants, as his heirs- 
at-law, entered into possession of his lands ; and that after the death of Brojo 
Nath Bai, the Lahiri defendants, who were the heirs and successors of Dhar- 
anidhur Lahiri, paid a moiety of their rent to the Rai defendants, but had refused 
to pay the plaintiff anything from the year 1284, though they had up to that 
time paid him an 8-annas share of their rent. 


The Court of First Instance dismissed the suit on the ground that, upon a 
proper construction of the will of Brojo Nath Bai, the plaintiff had no cause of 
action against the defendants. The plaintiff appealed to the District Judge, 
who disagreed with the Munsiff’s construction of the will, but upheld the 
'decree on the ground of non-joinder of parties. Thereupon one of the defend- 
ants appealed to the High Court on the ground that the [348] District Judge, 
having dismissed the appeal on the ground of non -joinder of parties, was wrong 
in^ entering into the question of the construction of the will. 

Baboo Snnath Das and Baboo Kishori Lai Sarkar for the Appellant. 

The Bespondent did not appear. 

The Judgment of the Court was delivered by 

Cannin^ham, J. — An appeal has been filed in this case, notwithstanding 
its dismissal, by one of the defendants on the ground that the judgment and 
decree of the lower Court contain findings which, though immaterial to the 
decision of the case and unnecessary for the Judge to decide, yet, as they form 
part of the judgment and decree, might give rise to the application of the 
doctrine of res judicata hereafter 

We think that the appellant is entitled to ask this Court to have the 
judgment and decree of the lower Court so amended, as to remove from them 
all the findings of th^e Judge, except that upon which the decision turned, 
namely, that the suit as framed could not be brought. 

The appeal will be decreed, and the judgment and decree of the lower Court 
will be modified with a view to these remarks. The appellant will get his 
costs in this Court. 

Appeal allowed. 

NOTES. 

[ Findings on which me case is not decided should not form part of the decree : — (1903) 
26 All., 234. Where they have been made so, they have no binding efiect as res Jtidtcata ; 
likewise when the Appellate Coi^t bases its judgment on some findings only, not all ; — 
6 Bom., 110 , 7 Cal., 381 ; 8 Cal., 631 ; 24 Cal., 616 ; 5 C. W. N., 653 ; 10 C. W. N., 934 ; 21 


All., 117 , 30 Mad., 447. 

But thifis not applied to cases where there is nothing to show which of the findings were 
deemed decisive : — 28 Mad., 333. 

The reasoning of CUNNINGHAM, J., m this decision of 11 Cal., 544, has been adversely 
cn^cised by Buhm Chand in his Civil Procedure (1900), Vol. I, p. 196, citing 18 All., 186, 
while disoussing the proppsition that a decision to be res jvdicata need not have been 
embodied in the decree. The lower Court, although deciding the case on some issues, is 
ocmipatent to find on all the issues, though such other findings may not constitute res 
W. N., 60.] • 
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APPELLATE CIVIL. 

The 11th May, 1885. 

Present • 

Mb. Justice McDonell and Me Justice Macpherson. 

The Brahmaputra Tea Co., Ld Plaintiffs 

verstis 

E Scarth Defendant. 


Rentramt of trade — Contract Act — Act IX of 187^, fi.s 27, 74 — 

Breach of contract — Damaqes. 

A contract under which a person is partially restrained from competing, after the term of 
his engagement is ov^r, with his former employer, is bad under s 27,t of the Contract Act 

Queer e, as to the effect of an agreement of service by which a person binds himself dur- 
ing Die term of hin agreement, not, directly or indirectly, to compete with his employer 

[546] This was a suit brought to recover Rs. 3,109 as damages for breach 
of contract of service, and also for an injunction to restrain the defendant from 
serving within forty miles of the plaintiff’s premises, or in the alternative for 
further damages amounting to Rs 12,437 

• 

The plaintiffs, who were the members of the Biahrnaputra Tea Company, 
Limited, stated that they had entered into an agreement, dated 4th November 
1877, with the defendant, under which they had agreed to engage the defen- 
dant as an assistant tea-planter foi the purpose of working their gardens in 
Assam for a term of four years , that on the 3rd October 1880 they had entered 
into a further agreement with the defendant to serve in tlie same capacity, 
which subsequent agreement was to become operative at the termination of the 
fourth year of service under the first agreement , that by the terms of the 
subsequent agreement the defendant bound himself to serve the Company for 
three vears from the 5th November 1881, and also by clause 8 of the agree- 
ment bound himself to pay to the Company by way of liquidated damages the 
sum of £250 sterling, if he should cease to be in the service of the plaintiffs by 
voluntarily quitting or discharging himself from such service without the 
consent of the Company at any time during the fifth year of such service , 

* Appeal from Original Deoroo No 247 of 1888, against the decree of*A E. Campbell, 
Esq , Subordinate Judge of Sibsagar, dated the 22nd of August 1883. 

t [See 27 — Every agreement by Which any one la restrained 
Agreement in restraint exercising a lawful profession, trade or business of any 

of trade void 

Exception 1 — One who sells the good-will of a busiwess may agree with the buyer to 
refrain from carrying on a similar business, within spocifiod local 
Saving of agreement not limits, so long as the bu>er or any person deriving title to the 
to carry on business of good-will from him, carries on a like business therein, provided 
which good-will is sold , that such limits appear to the Court reasonable, regard being had 
to the nature of the business • 

Exception 2. — Partners may, upon or in anticipation of a dissolution of the partnership, 
Of agreement between agree that some or all of them will not carry on a business, 
partners prior to dissolu- similar to that of the partnership, within such local limits as 
tion ; are referred to in the last precedinjf exception. 

Exception 3. — Partners may agree that some one or all of 
Or during continuance not carry on any business other than that of the 

of partnership. partnership, during the cr^ntinuancc of the partnership.] 
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and further bound himself to pay by way of liquidated damages the sum of £20 
sterling per month, for every month of the said term of three years then 
remaining unexpired, in the event of his so ceasing to he in the Company's 
service at any time during the sixth or seventh years of the term of service 
under the said two agreements , that under the 10th clause of the subse- 
quent agreement the defendant further agreed that he would not, at any 
time, during the said agreement, or during a period of live years from the 
date of the determination thereof, either alone, as a member of any Joint 
Stock Company, or partnership, or as agent, assistant traveller, or servant 
for, to, or of any Joint Stock Company or partnership, or as owner or one 
of the owners of any plantation or garden for the cultivation of tea, or of 
any factory for its manufacture or sale, or by advancing money by way of loan 
or otherwise to any person or persons, Joint Stock Company, or partnership 
engaged in the cultivation, manufacture or sale of tea, directly 6r indirectly 
[547] engage or be concerned, or interested in, or promote cultivation, manu- 
facture or sale of tea or any other similar description of business for the time 
being carried on by the plaintiff-Company within forty miles of any of the Com- 
pany's premises in Assam , that by the 11th clause of the subsequent agree- 
ment it was stipulated and provided that, in the event of any breach by the 
defendant of all or any of the stipulations on his part contained in the said 10th 
clause, the plaintiff-Company should be at liberty to restrain the defendant by 
the injunction of a Court of competent jurisdiction from such breach, or to sue 
the^'defendant for, and recover from him the sum of £1,000 by way of liquidated 
damages , that by the said agreement it was provided that the stipulation 
therein contained shouM be construed, and the rights of all parties thereto 
governed in all respects in accordance with the principles of English law : that 
the defendant voluntarily quitted the plaintiff-Company’s service without their 
consent on the 4th November 1882, and took service in the Moabund Tea Estate 
within two miles of the plaintiff -Company's premises in Assam. For the breach 
of these agreements the plaintiff-Company brought the suit above mentioned. 
The defendant, whilst not denying the fact that he had left the service of the Com- 
pany prior to the expiry of the contract of the 3rd October 1880, urged that that 
agreement should be read with a letter written to him by the General Manager 
for the Company in India, dated the 4th September 1879, which contained 
amongst other things the following words : “ This new agreement is subject 

to termination by six' months’ notice on either side ” , and he stated that, 
when entering into the new agreement of the 3rd October 1880, he had fully 
understood, and was given to understand by the General Manager that the 
notice alluded to would apply to the new agreement, and that, being of such 
opinion, he had on the 17th IMay 1882 duly given a notice to quit to the 
Company , and further contended that the 10th clause of the agreement was 
void under s. 27 of che^Contract Act. 

It appeared frdm the evidence that the letter of the 4th September 
1879 above referred to contained the terms of a fresh agreement between 
the defendant and the Company, and that these [548] terms were accepted 
by the defendant , and that at the time that the agreement of the 3rd 
October 1880 was entered into, tlje defendant was serving the Company under 
the agreement proposqfi in the letter of the 4th September 1879. The piaintiffs 
adduced no evidence, showing that they have suffered damage from the act of 
the defendant. 

Subordinate Judge found (1) that at the time the defendant had 
entered into the agreement of the 3rd October 1880 he was serving under the 
agreement, the terms of which were set out in the letter of the 4th September 
1879 ; (2) that the defendant had failed to prove any oral agreement, showing 
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that the agreement could be terminated on a six months’ notice , (3) that clauee 
10 of the agreement was void under s. 27 of the Contract Act , but that as the 
d^endant had broken the terms of the agreement he awarded the plaintiff a 
mm of Bg. 900 as damages, having regard to the increased pay which the 
defendant had drawn subsequent to the time when the agreement came into 
operation. 

The plaintiff appealed to the High Court on the grounds that clause 10 of 
the agreement was not void , and that the damages awarded were too small. 

Mr. Pttgh (with him Mr. Athin) for the Appellant 

Mr. Sale (with him Mr. Dignam and Baboo Prati Nath Pundit) for the 
Bespondents. 

The Judgment of the Court (McDoNELL and Macpherson, JJ.) was as 
follows : — 

This appeal raises questions under ss. 27 and 74 ot the Contract Act. On 
the 3rd of October 1880, the defendant, the respondent in this appeal, entered 
into an agreement with the Brahmaputra Tea Company, by which he undertook 
to serve the Company as assistant tea-planter for a term. of three years, to be 
computed from the date of the termination of his fourth year’s service under a 
prior agreement. The Company agreed to pay him a salary of Rs. 300 a month 
for the fifth year, Ss. 350 for the sixth year, and Rs. 400 for the seventh year. 
It is admitted that this agreement took effect from the 5th of November 1881. 
On the 17th of May 1882, the defendant gave notice of his intention to 
[649] leave, and on the 27th of November following, he actually did leave the 
Company’s service without their consent, and became oianager of the Moabund 
Tea Estate, which is about two miles distant from one of the Company’s 
gardens. It is alleged that he has, by so doing, infringed the 8t}i, 10th and 
11th clauses of the agreement. 

[Here followed the 8th, 10th, 11th clauses which are set out above.] 

The Company on the 30th of June 1883 brought this suit to recover 
Rs. 3,109-6, the equivalent of £250, for the infringement of the 8th clause ; and 
for an injunction to restrain the defendant from serving on the Moabund Tea 
Estate , or, ih the alternative, to recover Rs 12,437, the equivalent of £1,000 
as damages for the infringement of the 10th clause The lower Court held that 
the agreement in clause 10, being in restraint of trade, .was void under s. 27 of 
the Contract Act. For the infringement of the agreement in the 8th clause it 
awarded a sum of Rs. 900 as compensation. 

The plaintiff -Company appealed against that decisica on the grounds that 
the contract contained in the 10th clause is not void, and that the compensation 
awarded is unreasonably small. 

We entertain no doubt that the contract m the lOlh clause is void, so far 
as it. restrains the defendant from taking service, or frt)m engaging in, or 
promoting directly or indirectly, tlie cultivation of tea for a period of five years 
from the date of the termination of Jus agieemenJ, although the restriction only 
extended to a distance of forty miles from any of the Company’s gardens. CouCH, 
O.J., and PONTIFBX, J., held in the case ot J^adhtib Chunder Poramanick v. Raj- 
coomar Das (14 B. L. R , 76) that the words “ restrained from exercising a law- 
ful profession, trade or business ” do not mean an absolute restriction, and 
are intended to apply to a partial restriction It is quite clear that such a 
confaraot would not come within any of the exceptions to s. 27, and it is 
impossible to suppose that the Legislature, while making certain exceptions to 
the general rule, would omit to piovide for a contract of this kind, if it 
was intended to be an exception. Contracts by which persons are restrained 
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[550] from competing, after the term of their engagement is over, with their 
former employers within reasonable limits, are well known in English law, and 
the omission to make any such contract an exception to the general prohibition 
contained in s. 27 clearly indicates that it was not intended to give them legal 
effect in this country. KiNDBRSLBY, J., in Oakes v. Jackson (I. L. B., 1 Mad., 
134) refused to give effect to such a contract as contrary to the law in India ; 
but there the restriction was also considered unreasonable under the English 
law. It is unnecessary to refer to the English cases which have been cited as 
the case must be governed by the Contract Act. An agreement of service by 
which a person binds himself during the term of the agreement not to take 
service with any one else, or directly or indirectly take part in, promote or aid 
any business m direct competition with that of his employer, is, we think, 
different An agreement to serve a person exclusively for a definite term is 
a lawful agreement, and it is difficult to see how that can be unlawful which 
is essential to its fulfilment, and to the due protection of the interests 
of the employer, while the agreement is in force. It is unnecessary to 
consider all the conditions m the 10th clause. It is sufficient to say that 
we are not disposed to agree with the Judge that it is wholly void. As, 
however, the agreement has long since expired, no injunction can now issue. 
We need not consider the question of damages, as we should not, under any 
circumstances, have awarded any without giving the respondent an opportunity 
of complying with an injunction 

The remaining contention is that the sum awarded as compensation for the 
breach of the condition in the 8th clause is unreasonably small The case clearly 
falls within s. 74 of the Contract Act, the effect of w^hich was to do away with the 
distinction between liquidated damages and a penalty, and to leave it to the Court 
m all cases in which a sum is named in the contract as the amount to be paid, 
to award against the party who has broken the contract reasonable compensa- 
tion not exceeding the sum named It is clear that the Court might have awarded 
the full sum stipulated without any proof of damages or loss. The plaintiff 
gave no proof of actual damage or loss, and the Court assessed the damages 
with [551] reference wholly to the increased emoluments which the defendant 
had drawn subsequent to the time when the agreement came into operation. 
Though averse to interfere with the decision of the Judge on this point, we think 
he has not exercised his powers rightly or discreetly m this matter. The agree- 
ment was deliberately Entered into and as deliberately broken. The Company 
refused to assent to the defendant's leaving before his time. He not only went, 
but took service as manager of a neighbouring factory. The sum of £250 was 
entered in the agreement by the defendant himself, so he knew full well what 
he was doing and what risk he was incurring, and, so far as we can see, there 
was no reasonable or sufficient ground for his act. No doubt the Court has a 
discretion to fix what* it considers reasonable compensation ; but when the 
parties have already* agreed among themselves as to what the penalty should 
be, we think the Court should not, in fixing the compensation, wholly ignore 
the amount agreed on, unless this is, on its face, wholly unreasonable with 
reference to the position of the parties and the breach provided against. In 
this instanco'the sum, though largp, cannot be considered wholly unreasonable; 
and it was, we must t|i.ke it, fixed after due consideration with reference, not 
only to any actual expense to which the plaintiff might be put in supplying 
the defendant’s place, Hut to all the circumstances attending the loss of his 
8ervio€»s, which the agreement was intended to secure. These circumstances the 
Judge has not at all taken into consideration. He has merely made tl^p defen- 
dant pay as compensation the amount of the increased salary which he obtained 
under the agreement. We have Jiad great doubt whether we ought not, under 
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the ciroumstances, and in the absence of any proof to the contrary, to consider 
as reasonable the sum which the parties themselves agreed on. We are 
olearly of opinion that the amount awarded by the Judge was unreasonably 
small , and having a discretion in the matter, which we exercise in favour of 
the defendant, we think a sum of Bs. 2,000 would be a proper sum to allow. 
The appeal is decreed to that extent, but as it only partially succeeds, we think 
each party should bear his own costs in this Court. The order of the Court 
below as to costs will stand. 

Appeal decreed in part. 


NOTES. 

[AGREEMENTS IN RESTRAINT OF TRADE— 

The Indian law as contained in the Indian Goiitiact Act 187^2, see 27, differs from the 
English law on the subject, rendering void all restraints partial as well as absolute — 14 B. 
L. R , 76, 85, 86, 11 Cal , .545 , 19 Cal , 7G5 , 1 Mad , 134 An agreement not to compete 
with the employer is after the teimination of service void 11 Cal , 645 , 1 Mad , 134 , 
(1912) 10 C W N , 534 , 19 Cal., 765 , but during the contract period of service, he may 
be restrained by injunction, even without express negative covenants* — (1908) 36 Cal , 354 , 
(1898) 23 Bom , 103 , (1903) 5 Bom. L R , 878 ; (1894) 18 Bom., 702 at 708 (where, however, 
injunction was not given on other grounds) 

Agreements to manufacture and sell in a certain manner and proportions (1903) 6 Bom , 
L. R., 23 , to do work at certain rates and divide profits (1897) 22 Bom , 861 , 18 I C , 183 , 
VolUns v. Locke, 4 A C., 674 , to sell all manufactured articles to one (13 Mad , 472) wore 
upheld , but see (1909) 9 C. L J , 216 . 13 C W N , 388 

An agreement for consideration not to supply coolies for a rival was held void — 14 M.L. 
T., 491 211 C,,768 

As regards damages, see (1898) 3 C W. N , 43 , 18 T C , 183 ] 

[652] BEFEEENCE FROM MOFUSSIL COURT OF SMALL CAUSES. 


The 8th May, 1885. 

Present 

Sir Richard Garth, Knight, Chief Justice, and 
Mr. Justice McDonell. 

Sashi Bhusan Dutt, minor, by his next friend 

Hridai Nath Mundle Plaintiff 

versus 

Jadu Nath Dutt Defendant.*’ 

Act IX of 1872, ss. 10, 11— Bond, Minority of ohiligec — Voidable contract. 

A contract entered into with a minor is merely voidable at the option of the minor, and 
there is nothing to prevent him suing thereon, supposing the contract to be otherwise valid. 

The plaintiff, a minor, through his next frienff, instituted a suit in a Mofussil 
Court of Small Causes on a bond given for the value of certain goods. 

The defendant admitted the bond, but contended {inter aha) that it was 
not enforceable, inasmuch as the plaintiff, one of the contracting parties, was a 
minor at^he time the bond was given. ^ • 

• Small Oause Court Reference No 386 of 1884, made by Baboo Mohendra Nath Ghose, 
First Munsif of Jehanabad, dated the 18th of November ,1884. 
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The Munsif found that there was no valid eontaraot whioh could be law- 
ftiUy enforced on either side, one of the contracting parties having been a minor ; 
and that consequently there was no valid contract under s. 10 of the Ooutr^t 
Act. He therefore dismissed the suit, contingent on the opinion of the High 
Court as to whether, having regard to s. 10 of the Contract Act, a minor, who 
is the obligee of a bond given for the value of certain goods, can sue upon it ? 

No one appeared for either party on the reference. 

The Opinion of the Court was delivered by 

Garth, C.J., (McDonell, J., concurring). — The only point, as we under- 
stand, which is referred to us in this case is, whether, having regard to s. iO of 
the Indian Contract Act, a minor, who is the obligee of a bond given for the 
value of certain goods, can sue upon it. 

The Munsif considers that he cannot, because the bond is void, as having 
been entered into by a party not competent to contract. 

tSSS] We think this is a mistake. It is true that the language of the Indian 
Contract Act may well have led to the mistake , but we consider that the law 
here is the same as<it is in England. A contract entered into with a minor is 
only voidable at the option of the minor [see Addison on Contracts, Brd edition, 
page 169 , Han Ham v. Jitan Bam (3 B. L. B., A. C., 426)] 

NOTES. 

[OVBRRULEO-- 

A contract by a minor is void and not merely voidable — 30 Cal , 980 P.C. . 30 1. A., 114, 
overruling the former curfent of Indian oases which held otherwise. These were prior cases, 
18 Cal., 269 , 19 Bom., 697 ; 23 Bom , 1 

A sale to a minor was also held to be void, 33 Mad , 312 , but not when a guardian acts 
m the matter . — 33 All., 667 

As regards compensation, see, 28 Bom , 181 ; 26 All , 342 , 1904 P. B , 33 ; (1910) P R., 
76 ; 31 All., 21 . 32 All , 25 ] 


Tiru- 4 . A *[ 860 . 10 — All agreements arc contracts if they are made by 

What agreements aipc consent of parties competent to contract, for a lawful 

contracts consideration and with a lawful object, and are not hesehy 

expressly declared to be void. ^ 

Noticing herein contained shall afiect any law in force in British India, aadihot hereby 
expressly repealed, by which any contract is required to be made in writing or in the 
presence of witnesses, or any law relibting to the registration of documents.} 
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I<AIDIiBY &C. V. BISHUCHABAN PAIi [1885] LL.R. 11 Cftl. SSi 
[it Cal. US] 

APPELLATE CIVIL. 

The lath May, 1885. 

PEESENT 

Mb. Justice Tottenham and Mr Justice Agnew. 

Laidley and others Plaintiffs 

versus 

Bishucharati Pal Defendant. " 

SUpulatton in kahuhat fcyr increase in rent— Suit to recover rent as agreed — 
Notice of enhancement — Bengal Act VIII of 1869, s. II. 

Where a kabuliat contains an agreement to pay a certain specified rent for a certain 
specified area, although no rate per bigha was fixed , and also an agreement to pay further 
rent at the rate specified for lands found on measurement to be held m excess of the lands of 
which the ,^umma was fixed, a landlord is entitled to recover such increased rent without 
serving any notice on the tenant under s 14 of Bengal Act VIII of 1869, and it is a reasonable 
presumption to make that the rate per bigha was the average rate of rent payable in respect 
of the lands for which the total amount of rent payable was fixed Ntstarini Das* v Bonomali 
Ohatterjee (I. L R., 4 Cal., 941 ,4 0 L. R , 278) followed. 

In this suit the plaintiffs sought to recover the sum of Bs. 1,175-13, as arrears 
of rent and cesses, together with interest thereon due foribhe years 1287 — 1289 
from the father of the defendant against whom the suit was originally filed. 

The plaintiffs’ case was that Sridhur Chunder Pal, deceased, the defendant’s 
father, held a tenure in their paDii mehal Nisohindipur, comprising 109bigha8 
at an annual rent of Bs. 61-5, under a kahuhat dated the 2nd Magh 1262 B.S , 
that the [554] kahuhat contained a stipulation to the effect that in case 
Sridhur Chunder Pal should cultivate or liold any land in excess of the quantity 
specified, he should be liable to pay excess rent for the same at the rate speci- 
fied in the kahuhat , that in the year 1286 a measurement was made, and it 
was found that the quantity of land held was 516 high as I6i cottahs, and that 
the rent payable for this quantity at 9 annas per bigha,, i.e., the average rate 
according to the kahuhat, was Bs. 290-11-5, and the amount payable for road- 
cess and public works cess was Bs. 13-12, making a total of Bs. 304-7-5 per 
annum. 

The defendant in answer took two preliminary obiection^: (1) that no 
notice of enhancement having been served the suit would not lie , and (2) that 
a portion of the claim was barred by limitation. He also denied the genuine- 
ness of the kahuhat, and raised other pleas immaterial for the purpose of this 
report. The only question decided in the lower Courts was the first prelimi- 
nary objection, and upon that question the first 'Court held that the suit 
would not lie. The reasons given for that decision were as follows : — 

** It is argued on behalf of the plaintiffs that as the kahuhat contains a 
stipulation for payment of additional rent for any excess land that may be 
found on measurement, the suit for increased rent is maintainable without 
previously serving the defendant with notice under s. 14, Bengal Act VIII of 
1869. In support of this contention the plaintiffs rely on the Pull Bench 

' Appeil from Appellate Decree No. 1608 of 1884, against the decree of W. F Meres, 
Esq., District Judge of Midnapore, dated the 28th of May 1884, affirming the decree of Baboo 
Gk>neflh Chunder Chowdhun, Subordinate Judge of that ^/striot, dated the 18th of July 1883. 
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ruling in the ease of Ntstarim Dast v. Bonomah Chatterjee (I. L. B., 4 Cal,, 
941 , 4 C. L. B., 278). I think the oircumstanoes of this case are different, and 
the Full Bench ruling does not apply. It appears from the hahuhat that the 
109 bighas originally let out comprised different classes of lands. It does not 
specify the quantity of each class, nor the rate payable for each. It is impossi- 
ble to ascertain from the kabuliat how the total rent of Bs. 61-5 was fixed. 
The clause relating to the payment of excess rent simply says that such rent 
should be paid according to the mrtkh mentioned in the kabuhat But the 
kabuliat does not give the mrtkh, and there is no evidence to show what the 
mrtkh was according to which the total annual rent was assessed. A^ccording 
to the chitta [865] produced by the plaintiffs there are now as many as 
thirteen different descriptions of lands held by the defendant, and plaintiffs claim 
rent for the whole quantity at an average rate of 9 annas per bigha. This is the 
average rate per bigha of the 109 bighas originally let out But I fail to see 
how the rent for the 516 bighas 16i cottahs, said to be now in the occupation of 
the defendant, can be assessed at that rate It appears from the report of the 
case decided by the Full Bench referred to above, that there was no dispute in 
that case as to the. rates for the different descriptions of lands — the rates were 
specified in the pottak In that case what remained to be done after the A 
*was executed, in order to ascertain the amount of rent to be paid by the tenant, 
was simply to find out by measurement the quantity of land comprised in the 
holding. The circumstances of this case are very different.” 

The Court, therefore, dismissed the plaintiffs’ suit, holding that it could 
not proceed without proper notice being served under s. 14, Bengal Act VIII 
of 1869. 

The lower Appellate Court came to the same conclusion, and confirming 
the decision of the lower Court, dismissed the appeal with costs 

The plaintiffs now specially appealed to the High Court. 

Baboo Bhobani Charan Dutt for the Appellants, 

Baboo Sorinath Das and Baboo Nil Madhuh Sen for the Bespondent. 

The Judgment of the High Court (Tottenham and Agnew, JJ.) was as 
follows — 

This was a suit to recover from the defendant, tqnant, rent greater in 
amount than has been paid by him hitherto 

The suit was based on a contract embodied in the kabuhat given by the 
defendant. 

The only question before us in second appeal is, whether in such a suit 

it was necessary that the plaintiff should first serve a notice of enhancement 

under s. 14 of the Bent Law. 

< 

The Courts below have held that a notice was necessary, and for want 
of it they have dismissed the suit. The Full Bench [8S6] decision of 
this Court m Nisiarini Dasi v Bonomah Chatterjee (I. L. B., 4 Cal., 941 ; 
4 0. L. B., 278) was cited in the Court of First Instance, but was held not to 
apply to tljis particular case. 

We are of opinion that tlie Full Bench case does apply. The suit was 
upon a contract to* the effect that the defendants, agreeing to pay a certain 
rent for a certain specified area, bound themselves to pay further rent, at the 
rate set out in the kabuhat, for any lands found on measurement to be in their 
cultivation in excess of*the area of which the jumma had been fixed. The Full 
Bench decided that in such a case a notice under s. 14 was not necessary in 
order to enable the plaintiff to,institute his suit. 
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It has been objected in this case that no rate is fixed in the kabuhat. It 
is true th^e is no specified rate per bigha mentioned, but we think that a 
reasonable interpretation of the kabuhat is, that when a certain amount, namely, 
BfS. 61-5, has been fixed for 109 bighas of land, the rate is the average of 
9 annas per bigha. At any rate we think that the plaintiffs are entitled to 
have their suit tried. Upon the trial of the suit what will bo found to be the 
area, rate of rent and so forth, we have not to decide. All we now hold is that 
the case can proceed without previous notice under s. 14. 

The decrees of the Courts below will be set aside, and the case remanded 
to the first Court to be tried on the merits. 

Costs will abide the result. The appellant is entitled to a refund of the 
Court-fee for the memorandum of appeal to this Court. 

Appeal allowed and case remanded 


NOTES. 

[ See also 14 Cal., 99.) 

[587] APPELLATE CIVIL. 

The 1 2th May, 18H5 
Present 

Mr. Justice Tottenham and Mr. Justice Agnew. 

Bhagbat Panda Plaintiff 

versus 

Bamdeb Panda and another Defendants. " 

Set -off — Right of defendant to set-off a claim for an tinascer tamed amount — 
Civil Procedure Code (Act XIV of 1882), s 111. 

The provision of the Civil Procedure Code (Act XIV of 1882), s 111, does not take away 
from parties any right to set-off, whether lcg.il or equitable, which they would have had 
independently of that Code, And such right exists not only in cases of material debts and 
credits, but also whore cross demands arise out of the same transaction, or are so connected 
in their nature and circumstances ’as to make it inequitable that the plaintiff should recover 
and the defendant should bo driven to a cross suit ^ 

Where, therefore, a decree had been obtained against certain persons in respect of 
arrears of rent of an ijara held jointlv by them, and one of them having been forced to pay 
the whole amount of decree sued the others for contribution, and when in such suit the 
defendants pleaded that, although the plaintiff had paid off the whole of the decree in question, 
he was not entitled to recover any portion from them, inasmuch as he was indebted to them 
foi his share of the ijaya rents, the whole of which hiid been paid by them to fhe zammdar 
in previous years, as well as in respect of rent due to them for the share on account of a 
portion of the land which he himself held in mj jote, and for which he had paid no rent, 
and that on accounts bein*^ gone into, it would be found that their claim exceeded that of 
the plamtiff. • 

* Appeal from Appellate Decree No 1315 of 1884, against the decree of H, Gillon, Esq., 
Ofiffoiating District Judge of Cuttack, dated the 29th of April 1884, affirming the decree of 
Baboo Hari Krishna Ohatterji, First Munsif of that District, dated the 17th of April 1883. 


5 OAL-*U9. 
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Held, foUowing Clark v. BiUhnavaloo ChsUi (2 Mad. H. G., 296) and KishorchoMd 
Ckampalalv. Madhowji Visrani (I. L. R., 4 Bom,, 407) that, notwithtitanding the proviaions 
of s. Ill of the Civil Procedure Code, the defendant’s claim for the share of rents paid by 
them to the zammdar on account of the same ijara might properly be pleaded as a set off, 
and be taken into account in determining the plaintifi’s suit as arising out of the same 
transaction, but that their claim for rent for the portion of the lands held by the plaintiff in 
mj jote could not be treated m such manner, but must form the subject-matter of a separate 
suit 

In this case the plaintiff sought to recover from the two defendants two-thirds 
of the sum of Rs. 440-4-11, which he had [ddSj been forced to pay in satisfac- 
tion of a decree obtained against himself and the defendants jointly. 

In the plaint he alleged that he and the defendants took a mustajiri 
settlement in respect of certain mouzahs in Pergunnah Tiran from one Saroda 
Prosad Gangopadhya and others in the year 1282 for a term of five years at a 
jnmma of Rs. 848-15-6 , that the rent having fallen into arrears, a suit was 
brought against them for the recovery of Rs. 396-1-11, and a decree was passed 
for the amount claimed and costs , that in execution of the decree he was 
arrested, and was forced to pay the sum of Rs. 440-4-11, and he therefore now 
sued to recover two-thirds of that amount as the share due by the two defen- 
dants, together with interest thereon. The defendants did not^ispute the 
facts as above stated, but pleaded that they were entitled to a sum of money 
from the plaintiff in respect of his share of certain losses which they stated had 
been suffered in respect of the tjara during the four years from 1282 to 1285 
The collection having fallen short of the rent, the whole of which had been 
paid by them, and as the plaintiff had not paid his share, they claimed the 
sum of Rs. 243-3-11 on that account and interest to the amount of 
Rs. 110-4. They further claimed from the plaintiff the sum of Rs. 102-7-2 as 
two-thirds of the rent and cesses due to them on account of a portion of the 
land so taken m ijara which had been held in 7iij jote, and cultivated by the 
plaintiff himself. They further pleaded that it was owing to the plaintiff’s 
own laches that the suit had been instituted against them by the zammdar, 
and that the plaintiff had himself made ample collections with which to pay 
the amount due under the decree, and that, on an account being taken, it 
would be found that the plaintiff was indebted to them, and not they to the 
plaintiff. • 

The Munsif, without going into the merits, held that under the provisions 
of s. Ill of the Civil Procedure Code the set-off’ pleaded by the defendants was 
not one which could be allowed, as it did not fulfil any ol the conditions 
required by that section. He accordingly gave the plaintiff’ a decree for the 
amount claimed with costs. 

On appeal the Judge came to the conclusion that the ^lunsit was wrong 
in treating the objection taken for the defence as a [539] plea of set-off. He 
held that no such plea was ]p:ged, and that all the defendants relied on was for 
what they were justly entitled to m such a suit, namely, an account of the 
entire receipts and disbursements of the ijara , and that, as without such an 
account being taken, he held that no proper decree could be made, he remanded 
the case to the Munsif for the account to be taken. 

On the remand tbe Munsif went into the accounts, and after dealing with 
Ibe various claims set up by the defendants, both on account of collections and 
also of rent stated to be due to them by the plaintiff for the lands held by him 
in nij JoUt came to the conclusion that there was due to the defendants 
an aggregate amount more than the amount claimed from them by the plain- 
tiff, mdi accordingly dismissecBthe suit with costs. The plaintiff thereupon 
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appealed against that decree, but the lower Appellate Court saw no reason to 
differ with the findings of the Munsiff, and dismissed the appeal with oosts^ 

The plaintiff now specially appealed to the High Court. 

Baboo N%1 Madhub Sen for the Appellant. 

Baboo Karuna Stndhu Mukherjee for the Respondents 
The Judgment of the High Court (Tottenham and Agnew, JJ ) was 
as follows ; — 

The question laid before us for decision by the appellant’s pleader is. whether 
the defendants in this suit were entitled under s. Ill of the Civil Procedure 
Code to set-off against the plaintiff’s claim certain amounts in respect of which 
they alleged a claim against him, such amounts being, at the time when the 
written statement was filed, unascertained. The suit was one for contribution 
in respect of a decree obtained jointly against the plaintiff and defendants, but 
which was liquidated by the plaintiff alone The decree was in respect of 
arrears of rent of an tjara held jointly by the plaintiff’ and defendants The 
defendants pleaded that, although the plaintiff had paid off' the whole of the 
decree m question, still he was not entitled to recover any portion of the 
decretal amount from them, because they had paid up to the zamindar the 
whole of the ijma rents for other years, and had been out of pocket by so doing, 
the collections having fallen short of the rents payable to the zamindar, and the 
plaintiff' [360] having failed to contribute Ins share of the sum so paid. It was 
also alleged that the plaintiff himself held in nij jote a portion of the tjam land, 
and that in respect of such land he was liable to pay rent to the defendants. 
And there was a further allegation that in the year 1266, being the last year 
of the ijara, the plaintiff had himself realised a portion of the rent from the 
ryots, but had not paid over to the defendants their share of such rent. 

The first Court originally decreed the suit, holding that s. Ill did not 
apply to the case, and that, therefore, if the defendants had any counter-claim, 
they must establish it by a separate regular suit. This decision was set aside 
by the lower Appellate Court, and ultiinatelv, an account being gone into, the 
Courts below have concurred in holding that the amount claimed by the defen- 
dants from the plaintiff is in excess of that which the plaintiff claims from the 
defendants , and the suit has accordingly been dismissed. 

It appears to us quite clear that so far as s- 111, of the Code of Civil 
Procedure is concerned, the original judgment of the first Court was correct in 
law. The counter-claim of the defendants did not fulfil any of the conditions set 
out in 9 . Ill, as entitling them to plead theset-off But the pleader for the respon- 
dent, in the course of his argument, has shown us decisions of the High Courts 
of Madras and Bombay, in which it was held that s 111 of the Civil Procedure 
Code does not take away from parties any right to set-off whether legal or equitable, 
which they would have had independently of the Code. T^e cases are CZar A; v. 
Etdhnavaho ChetU (2 Mad. H. C., 296) and Kiskorchand Cham%)alal\. Madhowjt 
Visram (1. L. R.,4 Bom., 407) It was observed by^the Madras High Court that 
“the right of set-off will be found to exist not only in cases of material debts and 
credits, but also where cross demands arise out of the same transaction, or are 
so connected in their nature and circumstances as to make it inequitable that 
the plaintiff should recover and the defendant be driven to a cross suit.” We 
think that we may properly adopt the principle followed m these two decisions, 
and affirm the ruling of the lower Appellate Court so far as the defendants’ 
demand can be said to arise out of the same transaction as that of the [861] 
plaintiff. We think, therefore, that the decree, satisfied by the plaintiff, having 
been for arrears of rent of the same ijara to which the defendants’ demand 
relates, the defendants’ counter-claim m respect df the ijara rents paid by them to 
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the 2 amindar without the assistance of the plaintiff should be taken into 
account in determining the suit. But we think that the claim which the 
defendants advanced for rent from the plaintiff as for l 9 .nd cultivated and held 
by him exclusively within the ijara should not be entertained. That, we think, 
is a separate matter from the rents payable to the ziamindar. 

Further, the Court in which this suit was tried had no jurisdiction 
to entertain any claim for rent by the defendants against the plaintiff. In 
that part o( the country in which the suit was brought, Act X of 1859 is still 
in force, and suits for rent are tried in Revenue and not in Civil Courts. 
Further, it appears on the face of the record that, as regards a portion of 
the claim for rent, the defendants" demand was barred by limitation at the 
time when their written statement in this suit was filed. It remains, there- 
fore, to be decided whether the amount of rent paid to the zemindar by the 
defendants without the help of the plaintiff, and for which the plaintiff was 
liable jointly with themselves, amounts to such a sum as will cancel the 
' plaintiff's claim in this suit. If the amount recoverable under this head by the 
defendants is equal to, or in excess of, the plaintiff’s claim against them, the 
suit will properly be dismissed. If, on the other hand, this amount is less 
than the plaintiff's admitted claim against the defendants, he will obtain a 
decree for the excess. The first Court simply says that the ofeim of the 
defendants under the first two heads, that is, the tjara rent and the rent 
payable by the plaintiff for his mj land, together exceed the amount of the 
plaintiff's claim. The District Judge must now determine whether the 
amount claimed by the defendants under the first head alone is sufficient 
to satisfy the plaintiff's claim. The case must go back to the lower Appellate 
Court for that purpose 

The costs of this appeal will be apportioned in proportion to the ultimate 
result 

Appeal allowed and case remanded, 

MOTES. 

[The Civil Procedure Code does not bar the right of set-off not falling within the express 
provisions thereof , equitable set-off in re.spect of claims arising out of the same transaction 
are permitted —(1866) 2 M. H C 298, (1885) 11 Cal. 567, (1889) 16 Cal. 711, (1892) 15 
All. 9 

In a suit on a promissory note for balance found due on settlement of a<^counts between 
principal and agent, the arrears of salary may be set off .--(1913) 19 C. L. J. 152 ; (1889) 16 
Cal. 711 

In a suit for*refuud of price paid on a contract of sale of timber, set-off may bo allowed of 
loss incurred on re-sale of part not taken delivery of — (1892) 15 AU. 9 

In a suit for partnersliip accounts, money paid to partners may be set-off : — >(1888) 10 All. 

687. 

In (1896) 21 Bom., 126 the claim of damages for failure to perform part of the contract, 
the subjeot-matter of the suit, was not allowed to be set-off on the ground of probable delay 
in investigating the question. 

The claAn to be set off must ha^e arisen out of the same transaction ; — Claims under 
separate mortgage deeds ^eie not allowed to be set off . — (1903) 8 C, W. N. 174.3 
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[ 882 ] APPELLATE CIVIL. 

The 13th May, 1885. 

Present- 

Mr. Justice Tottenham and Mr. Justice Agnew. 


Ram Narain Rai and others Plaintiffs 

verms 

Ram Coomar Chunder Poddar Defendant.’" 


Evidence — Rent Suit — Decree obtained ex parte aqainst registered tenant. 

In a suit for rent the plaintiff claimed that he was entitled to payment both in cash and 
kind , and in order to show that he was entitled to recover rent in kind tendered two ex parte 
decrees obtained by his predecessor against the persons registered as tenants of the tenure at 
the time the decrees were obtained, such decrees being for rent both in cash and in kind. It 
appeared that the defendant was the owner of the tenure at the time the two decrees were 
passed, having acquired the tenure by foreclosure, although he had not registered the 
transfer iii the plaintiffs’ books, and that he was not made a party to the suits in which the 
decree was passed. 

Heldy th^ as the defendant was not a party to the suits in which the decrees were obtained, 
and did not claim through the parties against whom they were passed, they were not admissi- 
ble in the suit as evidence against him 

The decision in Sham Chand Koondoow. Brojonath Pal Chowdhry (21 W. R., 94) 
does not lay down that a decree against a registered tenant is to bo evidence for ever in future 
proceedings against an unregistered transferee not a party to it, but all that case decides is that 
for the purpose of satisfying that particular decree an unregistered transferee is bound by it, 
whether ho was a party to the suit or not, the tenure being liable for the rent 

This was a suit brought by the plaintiffs to recover arrears of rent from 
the defendant both in cash and in kind, together with cesses and interest 
thereon. 

The claim for the rent covered the years 1287-1290, and in answer 
thereto the defendant pleaded that the claim for 1287 was barred under s. 13 
of Act X of 1877, inasmuch as a previous suit had been brought in the year 
1880 and dismissed , and that the claim for the rent of J288 was also barred 
because it should have formed portion of the subiect-matter of that suit, having 
accrued due before the institution thereof. The main defence, however, raised 
was that no rent in kind was ever paid by the defendant or his predecessors 
to the plaintiffs and their prede-[5633 cessor, and it was this plea and the 
issue framed thereon which gave rise to the second appeal to the High Court. 
In support of their contention that they were entitled to rent in kind, the 
plaintiffs produced and tendered in evidence three decrees, and the other 
evidence upon the point included two pottahs which contain no stipulation 
for the payment of any rent in kind 

The first decree relied on by the plaintiffs was dated the 13th March 
1858, and was made upon a solenamah in a suit in which one Uma Chum 
Ghosal, the predecessor of the plaintiffs, wai the plaintiff, and KMly Churn 
Dey, predecessor ol the defendant, was defendant. The solenamah recited that 
the plaintiff in the suit alleged that rent was payable in goash and in kind, that 
the defendant had paid the rent in kind but not the cash rent, and that an 

• Appeal from Appellate Decree No. 1983 of 1884, against tBe decree of Baboo Gonesh 
Chunder Chowdhry, First Subordinate Judge of Midna^»*e, dated the ISth of July 1884, 
modifying the decree of Baboo Sham Chand Rai, Munsiff of Garbetta, dated the 29th of 
November 1883. • 
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amount of Bs. 15-12 was due. The defendant appeared by a vakeel, but made 
no defence, and the decree was passed in terms of and reciting the soLenamah, 

The defendant contended that this decree was not admissible in evidence 
in the present suit against him, but the first Court, relying upon the case of 
Parbutty Dasst v. Pumo Chunder Singh (I. L. B. 9 Cal., 686) held that it 
was admissible in evidence, and held that the solenamah contained an admission 
that rent was payable in kind, and that the defendant was bound thereby. 

The other two decrees relied on and tendered by the plaintiffs in evidence 
were ex parte decrees obtained in the years 1868 and 1876 against the succes- 
sors of Kally Churn Dey, who were the registered tenants , and these decrees 
the first Court also admitted in evidence, holding that it was not shown that 
they had been obtained by any fraud or collusion. For this finding the Court 
relied on the decision in Maharaja Beerchunder Mawck Bahadoor v Ramktshen 
Shaw (14 B. L. B., 370), and Bn chunder Manicki/a v. TInmsh Ghunder Doss 
(I. L. B.. 3 Cal , 383) 

The first Court, finding the other issues in favour of the plaintiffs, there- 
fore came to the conclusion that rent in kind was payable, and gave the plain- 
tiffs a decree. 

On appeal the lower Appellate Court came to the conclusion that the 
decree of the 13th March 1858 did not establish the [ 364 ] contention that 
rent was payable in kind, inasmuch as it was based on the solenamah which 
contained no such admission, and the only claim made in the plaint being for 
rent in cash, although a statement was made then that rent was payable in 
kind, it could not be assumed that by consenting to a decree the defendant 
admitted the accuracy *of all statements in the plaint 

The Sub-Judge further held that the other two decrees, dated 1868 and 
1876, were not admissible in evidence against the present defendant 

As it appeared that the defendant was not made a party defendant to 
either of these suits, although he was then the owner of the tenure in respect 
of which the arrears were claimed, there being no other evidence to prove that 
rent was payable in kind, he modified the decree of the lower Court m that 
respect, and gave the plaintiffs a decree for the amount of rent claimed in cash 
only 

The plaintiffs now specially appealed to the High Court, the principal 
grounds taken being that the decree of the year 1858 showed that rent in kind 
was payable in respect* of the tenure, and that the lower Appellate Court was 
wrong in holding that the decrees of 1868 and 1876 wore not admissible in 
evidence against the defendant in this suit. 

Baboo Mohesh Chunder Chowdhry for the Appellants. 

Baboo Guru Doss Bonnerjee for the Bespondent. 

The Judgment of the High Court (Tottenham and Agnew, JJ.) was as 
follows : — 

The points tak&n in this second appeal relate to certain decrees adduced in 
evidence by the plaintiffs in^the Courts below 

The question at issue between the parties was, whether the rent of the 
tenure in question was payable solely in cash, or partly in cash and partly in 
kind, as clsumed by the plaintiff.. The plaintiff put in, as part of his evidence, 
three^ decrees. One, was a decree based on a solenamah and made in the year 
1858, and the other ^ two were ex parte decrees, obtained in 1868 and 1876 
respectively. 

In the soUnamah decree it was recited that the plaintiffs alleged [5653 the 
rent of the tenure to be payable partly in cash and partly in kind, but the claim 
was only in respect of cash rent ; and the decree, according to an agreement 
between the parties, was for the payment of a certain amount of money. 
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The ex parte decrees of 1868 and 1876 were, it appears, for rent both in 
cash and in kind. As regards the first decree on the solenamah the lower 
Appellate Court held that that decree did not in any way decide that the rent 
of the tenure was partly payable in kind , and it has been contended before us 
that the lower Appellate Court was wrong in this interpretation. The point 
was not very much pressed , and we are clearly of opinion that the lower 
Appellate Court was right , for the decree in question decided nothing whatever 
as to the rent being payable in kind It was simply a decree containing a 
recital of the plaint, but ordering payment of rent in cash according to an agree- 
ment between the parties. 

As regards the ex parte decrees of 1868 and 1876, the lower Appellate 
Court held that they were inadmissible in evidence. And against this decision 
this appeal has been preferred. The lower Appellate Court considered them 
to be inadmissible, because the appellant, who is the defendant in this suit, was 
not made a party in either of the suits in which the ex parte decrees were 
passed, although he was then the owner of the tenure in respect of which the 
arrears were claimed The first Court had admitted these decrees in evidence 
upon the ground that they wore obtained against the* registered tenants. 
The present defendant claims to have acquired the tenure by foreclosure, but 
he did not register the transfer in the plamtitts’ books. 

For the appellant before us it is contended that these decrees were admis- 
sible as having been obtained against the registered tenants , and much reliance 
has been placed upon the decision of a Full Bench of this Court in Shant Ckand 
Koondoo v. Brojonath Pal Chotvdhry (21 W K , 94), an<J other cases have also 
been cited It appears to us, however, that the pleader for the respondent is 
right in his contention that the Full Bench decision in Sha7n Chand Koondoo 
v, Brojonath Pal Chotvdhry (21 W. E., 94) did not hold [666] that a decree 
against a registered tenant was to be evidence for ever m future proceedings 
against an unregistered transferee not a party to it, and who had become the 
actual owner of the tenure, but all that was held in that case was that for the 
purpose of that particular decree, that is, with reference to its satis- 
faction, the unregistered transferee was bound by that decree whether he was 
a party to it or not, the tenure being liable for the rent It seems to us 
that upon the findings in the present case the ex put ie decrees in question are 
not admissible against the present defendant He was Mot a jiarty to them, 
nor does he derive his title from the parties against whom those decrees were 
passed. The finding of the lower Appellate Court is that the defendant’s title 
was complete before the decrees weie obtained against the registered tenants 
of the tenure. As the defendant therefore was not a paity tg the suits in 
which those decrees were obtained, and does not claim through the parties 
against whom those decrees were passed, the Full Bench decision in Gujju 
Ball V. Fatteh Ball (I. L. E., 6 Cal., 171) precludes us from liolding that they 
were admissible. Although, therefore, the piesent defendant was bound as 
owner of the tenure by the ex parte decrees when passed, we cannot hold that 
they are evidence against him in the present proceedings. 

The appeal is dismissed with costs. 


Appeal dismissed. 


NOTES 

£As regaids the admiSBibility of judgiiieiit.s iii evidcncr, see the Notes to Gujju hall v 
f^atteh Lall, 6 Cal , 171, in the Law Reports Reprints , also 12 All., 1.3 
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In re GOPINATH v. 


[ li e«l. 886 ] 

FULL BENCH REFERENCE. 

The 15th May, 1885. 

Present 

Sir RiaHAKU Garth, Kt., Chief .Justice, Mb. Justice Prinsbp, 
Mb. Justice Wilson, Mr. Justice Field and Mb. Justice O’Kinealy. 

In the matter of Gopinath Petitioner 

versus . 

Euldip Singh and others Opposite Parties. ' 


Sanction to prosecute — Proceedinqs under s. 52 of Act III of 1877 — Registration 

—Act III of 1877, ss. 82, 83. 

It IS not necessary that sanction should be given before instimting a charge under s. 82 
of the Registration Act. 

[387] This case arose from certain proceedings taken in connection with 
a deed which purported to have been executed by one Gopi Nath and his 
three sons in favour of*Kuldip Singh and his brothers, passing to the vendees 
the proprietary right of the vendors in a certain mouzah. This deed bore date 
the 27th March 1884, and was presented to a Sub-Eegistrar for registration by 
Kuldip Singh on the 19th July 1884. Gopi Nath and his three sons were 
summoned to attend before the Sub-Registrar and, failing to appear, a warrant 
was issued against them. On the 8th September the executants, the vendors, 
denied execution of the deed, and as a consequence registration was refused. 
An appeal was made to the Registrar, and he directed an enquiry to be held in 
the matter by the Deputy Collector , m enquiring into the matter the Deputy 
Collector reported that the parties had compromised the case, and a petition 
in accordance with the compromise was presented to the Registrar by Gopi 
Nath and his sons, in Vhich they stated that thev had received Rs. 305 as con- 
sideration for the sale, and that they were then ready to admit execution and have 
the deed registered. The District Magistrate, however, insisted on the enquiry 
being carried through, being of opinion that, if the vendors had really executed the 
document before its presentation, they had made a false statement in denying 
execution, or, if that was not so, Kuldip Singh must have committed forgery. A 
fresh enquiry was therefore held, and on it the Deputy Magistrate came to the con- 
clusion that Gopi N^th and his sons had executed the deed, and that they had 
falsely denied execution before the Sub-Registrar, concluding his report with the 
words . " They may, therefore, be prosecuted under s. 82 (a) of the Regis- 

tration Act.” On the 27th March 1885, Mr. Boxwell, the Magistrate of the 
District, pUiBsed the following qrder : Gopi Nath will be prosecuted for 

perjury before Mr. Hampton.” Gopi Nath, after being summoned to appear 
to answer to a charge under s. 82 {a) of Act III of 1877 on the 25th April, 
applied on the 18th Xpril that proceedings should be stayed, as no sanction 
for the prosecution had been granted. The Deputy Magistrate, Mr. Hampton, 
rejected the application, stating that the prosecution had been directed 

•PuH Bench Reference on Criminal Motion No, 166 of 1886, from an order of J. Boxwell, 
District Magistrate of Qya, dated the 27th March 1886. 
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by Mr. Boxwell, who was Begistrar as well as Magistrate of ihe [368] district. 
Gopi Nath, thereupon, applied to the High Court to have the proceedings 
taken against him set aside, on the ground that the District Magistrate 
had no jurisdiction to grant sanction , that the sanction did not comply with 
the terms of s. 195 of the Code of Civil Procedure Mr Justice Prinsep and 
Mr. Justice PiGOT on the 24th April 1885, after expressing a doubt as to the 
correctness of the decision in Queen- Empress v. Batesar Mandal (I. L. R., 10 
Cal., 604), ordered the record to be sent for, and directed that in the meantime 
proceedings before Mr. Hampton should be stayed. On the 28th April, after 
perusing the record, the same learned Judges referred to a Full Bench the 
question, whether, before proceedings can be taken before a Magistrate in regard 
to false evidence alleged to have been intentionally given before an officer 
acting under the Registration Act, sanction must have been given by such 
officer, or some officer to whom he is subordinate ^ The order of reference was 
as follows . — 

“ The irregularities complained of in this case relate to the manner in which 
sanction to prosecute has been granted and to the proceedings subsequently taken 
but before we can properly consider the effect of those irregularities, we 
must first find whether any sanction is necessary before proceedings can be taken 
before a Magistrate regarding false evidence, said to have been given before a 
registration officer. 

Section 195 of the Code of Criminal Procedure declares that no Court 
shall take cognizance of any offence punishable under s. 193 of the Indian 
Penal Code, when such offence is committed in, or in ifelation to, any proceed- 
ing in any Court, except with the previous sanction, or on the complaint of 
such Court or of some other Court to which such Court is subordinate The 
offence said to have been committed in this case is punishable under s. 82 of 
the Registration Act. It is, no doubt, of the same nature as that punishable 
under s. 193 of the Penal Code , but if the terms of these sections be 
compared, it will be seen that, whereas under s. 82 of the Registration Act a 
sentence of seven years ’ imprisonment can bo passed in any case of intention- 
ally giving false evidence [ 569 ] before a registration officer, s 193 of the 
Penal Code provides that that sentence shall be passed only in a case in which 
the false evidence has been given in a stage of a judicial proceeding. This 
raises the question whether a proceeding before a registration officer is a 
judicial proceeding, which again involves a consideration of the second point 
whether a registration officer is a Court within the meaning of s. 195 of the 
Code of Criminal Procedure. 

• 

Our attention has been directed to the case of Queen-Empress v. Batesar 
Mandal (I. L. R., 10 Cal., 604) in which it was held thpat sanction to a prose- 
cution, arising out of proceedings before a registration officer is necessary before 
it can be commenced. 

• 

We are inclined to disagree with the view thus expressed with regard to 
the terms of s. 195 of the Code of Criminal Procedure, and of s. 83 of the 
Registration Act ; and we, therefore, refer for determination by a Pull Bench of 
this Court whether, before proceedings can be talten before a Magis- 
trate, in regard to false evidence alleged to have been intentionally given 
before an officer acting under the Registration Act, sanction must have been 
given by such officer or some officer to whom he is subordinate ? 

On the hearing before the Full Bench — 

Mr, Mullick (with him Baboo Jogesh Chunder Dey) appeared for Gopi Nath, 


5 OAn — 160 
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Mr. Braunfeldt, who appeared for Kuldip Singh, was not called upon. 

The Opinion of the Full Bench was as follows : — ^ 

It appears that the charge against the accused with which we are now 
dealing was not made under s. 193 of the Penal Code, but under s. 82 of the 
Begistration Act. It is, therefore, not necessary for the purposes of the case 
to consider whether, when in holding an enquiry under that Act, the Begistrar 
is acting as a “ Court,'* within the meaning of s. 195 of the Criminal Procedure 
Code. We have only to consider whether before instituting a charge under 
s. 82, any sanction at all is necessary. 

[670] We are of opinion that no sanction is required. It has been con- 
tended that, under s. 83 of the Begistration Act, it is necessary that some one 
of the officers who are mentioned in that section must have given previous 
permission to institute proceedings ; but we think that it is not so. The 
provisions of s. 83 are not obligatory. They rather seem to be intended for the 
purpose of enabling the officers of the Begistration Department, when they 
should see fit, to institute any prosecution under the Act upon their own 
responsibility. 


NOTES. 

10 Cal., 604 ; ;2 Bom , 36 ; 12 Mad , 201, where 10 Mad , 154 and 11 Mad., 3 are 
explained , also 15 Mad , 138 , 2 C W. N , CCXLIV 3 

[ 11 Cal. S70 3 

CRIMINAL MOTION. 


The 19th May, 18H5, 

Present . 

Mr. Justice Mitter and Mr. Justice Norris. 


Goverdhan Sinha and another Petitioners 

‘ verstcs 

The Queen-Empress Opposite party.* 


Emharikment — AddUton to existing embankment —Notification, 
publication of, under Bengal Embankment Act — Bengal Act II of 
1882 (Bengftl Embankment Act), ss. 6 , 76, cL (b). and 80. 

The words “ shall *add to any existing embankment ” in cl. (6) s. 76, of Beng. Act II of 
1882, are not intended to moan apy repair of an existing embankment, even if the effect of 
such repair be to make the embankment higher or broader, but only mean an extension mthe 
length of an existing emiiankment. 

The notification referred to in s. 6 Of the Act must be published in the manner provided 
by B. 80, aad it is not sufkcient for such notification merely to be published in the Calcutta 
Gazette. i 

This motion arose out of a prosecution under the provisions of s. 76 of Bengal 
Act II of 1882. The accused were charged with *' adding to an embankment" 

♦ Criminal Motions Nos. 134 and 135 of 1885, against the order passed by Baboo Umesh 
Ctumdra Batavyal, Deputy Magistrate of Tumlook, dated the 10th of March 1886. 
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within tb^ prohibited area without having previously obtained the permission 
of the Colleot^r as provided by clause of that section. 

It was not disputed that the permission of the Collector had not been 
obtained, but the accused pleaded that what they had done merely amounted 
to repairing the embankment, and not to an addition thereto, and even if there 
had been any addition £871] that they could not be convicted, inasmuch as 
there had been no publication of the requisite notice under the provisions of 
s. 80. 

The complainant, a sub-overseer of the Public Works Department, in the 
case against Goverdhan Sinha gave evidence to the effect that the embankment 
had existed for a period of five years at a height of only 1 foot, and that the 
accused, in spite of being warned and prohibited from doing so, had raised it 
to a height varying from to 3i feet. In answer, the accused produced 
evidence toifhe effect that the normal height of the embankment was from 4 to 5 
feet, but that owing to the encroachment of the river it had been reduced in 
height, and that from time to time repairs were made, and that when the 
repairs complained of were made, it was only one foot in lieight. The Deputy 
Magistrate disbelieved the evidence on behalf of the accused, and came to the 
conclusion that the act of raising the embankment from a height of 1 foot to a 
height of from 2^ feet to 3^ feet constituted “ an adding to it,*' and finding that 
the notice required was published in the Calcutta Gazette, convicted the 
accused and fined him Es. 7, and ordered him to rebiove the additional earth. 

The facts and the findings of the Deputy Magistrate in this case against 
the other accused, Sree Nath Biswas, were substantially the same. 

The accused thereupon applied to the High Court for a rule to have the 
conviction set aside upon the ground that the publication of the notice was not 
sufficient, and that even upon the facts admitted or proved, no offence had been 
committed, as, the act did not amount to adding to the embankment, but merely 
to repairing it. 

The application was made on the ITtli April 1885 by Mr. Fuqh on behalf 
of the accused before a Bench consisting of PRiNSJKr and PiGOT, JJ., and a rule 
niHi was issued. 

The rule came on for hearing before Mitter and NOBRIS, JJ., on the 19th 
May 1885, and Mr. Puqh (Baboo Tarak Nath Pakt and Baboo Jogesh Chandra 
De with him) contended that no offence had been committed, as it was not shown 
that any addition had been made to the embankment, so as to bring 
the accused within the term of clause {b) of s. 76, and thac.the notification 
[572] required by s. 6 must be published in the manner provided by s. 80, and 
as that had not been done, the decision was erioneous, and the conviction 
should be sot aside. • 

Mr. Pv>gh, during the course of his argumqpt, referred to a decision of a 
Bench of the High Court consisting of Prinsep and Macpherson, JJ., in the 
matter of Boy Kanto Nath Roy^ petitioner, decided on the 12th September 1P84 
(Criminal Motion No. 297 of 1884, unreportad), in which the Couft held that 
s. 76 does not make the mere repaiiing of an existing embankment without the 
permission of the Collector a punishable offence, but prohibits the erection of 
any new embankment, or addition to any existing embankment, and that pub- 
lication of the notification in the Calcutta Gazette v^as not sufficient, but the 
provision of s. 80 must be complied with before a conviction could be sustained. 

No one appeared on behalf of the Opposite Party. 
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The Judgment of the Court (Mitter and Norris, JJ.) was as follows 

In these two oases the petitioners before us have been convicted under 
s. 76,*^ ol. (i) of Beng. Act II of 1882, called the Bengal Embankment Act, 1882. 
The facts proved against the petitioners are, that they have repaired existing 
embankments so as to make them higher, and probably broader, than they were 
before, and it was also proved that they did these acts without taking the 
previous permission of the Collector as required by clause (b) of s. 76. It is 
further found by the Magistrate that under s. 6 of the Act, the Lieutenant- 
Governor, by a notification, declared that the tracts within which these embank- 
ments exist, are tracts within which the provisions of cl. (6) of s. 76 shall take 
effect. It is stated in the affidavit, and not contradicted in any way, that no 
proclamation and general notice of this declaration under s. 6 was published in 
the manner prescribed in s. 80 of the Act. 

There is no finding in the Magistrate’s judgment that any such procla- 
mation and general notice were published in accordance with s. 80. 

Two points have been taken before us. In the first place, it is 
contended that the Magistrate has erred in construing the r678] words, “ shall 
add to any existing embankment ” in cl. (b) of s. 76, as including a repair of the 
kind found in this case. It is contended that these words mean an addition to 
an existing embankment in the sense that such embankment is extended in its 
length. 

The second objection is that, supposing the construction put upon the 
section in question by* the Magistrate is correct, still the conviction is bad, 
because no proclamation and general notice of the fact that cl. (b) of s. 76 would 
take ett’ect in that part of the country where these embankments exist had been 
published in accordance with s. 80 of the Act. We are of opinion that the convic- 
tion must be set aside upon both these grounds. We agree with the learned 
counsel that the words, “ shall add to existing embankments,” are not intended 
to mean any repair to an existing embankment, even if the effect of such repair 
be to make the embankment higher or broader. These words only mean an 
extension in the length of an existing embankment. If the construction 
which has been put by the Magistrate were correct, it would be almost 


* [Sec. 76 (a ) — Every jcrson who, in any of the territories to which this Act extends, 
without the previous permission of the Collector, shall erect, or 
Penalty for unauthoriz- cause or wilfully permit to be erected, any new embankment, or 
ed interference with em- shall add to any existing embankment, or shall obstruct or divert, 
bankments or drainage. or cause or wilfully permit to be obstructed or diverted, any 
watercourse, if such act is likely to interfere with, counteract or 
injpede any pubh^ embankment or any public watercourse , 

(6) every person who, within the limits of the tract included in any prohibitory notifi< 
Penaltv for nnwothnny * cation under section 6, without the previous permission of the 
ed Collector, shall erect or cause or wilfully permit to be erected, 

bankments or dramaee m new embankment, or shall add to any existing embankment 
prohibited tract “***‘*^ obstruct or divert, or cause or watercourse ; wilfully 

^ ‘ permit to be obstructed or diverted, anyand 

Penalty lor abetment of mentioned 

such acts". • clauses (a) and (6), shall be liable, on conviction, to a fine not 

exceeding five hundred rupees, or in default of payment to 
imprisonment of either description for a period not exceeding six months. 

The words “ shall add to any existing embankment ’* in cl. (b), s. 76 of Bengal Act II of 
1882, are not intended to mean any repair of an existing embankment, even if the efiect of 
such repair be to make the embankment higher or broader, but only mean an extension in 
tho length of an existing embankment. The notification referred to in s. 6 of the Act must 
be published in the manner provided by s. 80, and it is not sufiicient for such notification 
merely to be published in the Calcutta Oazette—Goverdhan Stnha v. The QueeiuEmitress 
I.L.R,, llCal,, &70.3 . ^ 


ed interference with efn- 
bankments or drainage in 
prohibited tract. 

Penalty for abetment of 
such acts. • 
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impossible to carry out the provisions of the Act. Certainly, it cannot be con- 
tended that any ordinary repair to an existing embankment would be included 
within the words. “ shall add to an existing embankment,” and if any ordinary 
repair is not included, how is the line of demarcation to be drawn ? 

Then, again, these words, if construed in the way in which the Magistrate 
has construed them, would be meaningless in applying them to the provisions 
of s. 79, which says : “ Whenever any person is convicted of an offence 

under either of the three last preceding sections, the convicting Magistrate 
may order that he shall remove the embankment or obstruction, or repair the 
damage, in respect of which the conviction is held, within a period to be fixed 
in such order.” If throwing additional earth on an embankment means an 
addition to an existing embankment within the meaning of clause (6), it would 
be almost impossible for the convicting Magistrate to define the quantity of 
earth to be removed from the embankment, in order to carry out the provi- 
sions of s. 79. ‘ We are, therefore, of opinion that the construction put upon 
the words of cl. (&) of [574] s. 76 is not correct, and that the construction for 
which the learned counsel contends is the right one. 

Then, as regards the other point, we are of opinion that under s. 80 it was 
necessary to publish the general notice mentioned in s. 6 of the Act in the way 
prescribed by s. 80. In this view we aie supported by an unreported decision 
of this Court in Criminal Motion No. 297 of 1884, dated 12th September 1884, 
The words, “ every proclamation and general notice by this Act required to be 
issued or given,” used in s. 80, are sufficiently wide to include the notice 
referred to in s. 6. , 

Upon both these grounds, therefore, we are of opinion that the convictions 
in these two cases are wrong. We accordingly set aside the convictions and 
sentences in these two cases. The fines, if realized, will be refunded. 

Conviction quashed. 


NOTES. 

[ The words add to any existing embankment’ in sec. 76, cl. (a), of Bengal Act II of 
1882, include an addition to the height of an embaiikiiiciit, 30 Cal., 481 F.B., OYerriiling 11 
Gal., 570. In 38 Cal., 413, an attempt was made to maintain that the decision in 30 Cal., 
481, applied only to section 76, cl («), and did not overrule 11 Ca>., 670, which applied to 
B 76, cl (6) But it was held thiit 30 Cal., 481, overruled 11 Cal, 570, and the principle 
applied to cl. (6) as well.] 


•[Sec. 79 . — Whenever any person is convicted of an offence under either of the three last 
preceding sections, the convicting Mifk^strate may order that 
Obstructions to be re- he shall remove the elhbankmcnt or ebstruction, or repair the 
moved and damage repair- damage, in respect of which the conviction is held, within a 
ed. period to be fixed in such order, ^If such person neglects or 

refuses to obey such order within the fixed period, the engineer 
may remove such embankment or obstruction, or repair such damage ; and the cost of such 
removal or repair shall be levied from such person in addition to any other penalty in the 
manner provided in sections 386, 387 and 380 of the Code of Criminal Procedure, 1882.] 
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APPELLATE CIVIL. 


The 21st May, 1885. 

Present : 

Sir Richard Garth, Kt., Chief Justice, and'Mr. Justice Macphbrson. 

. Bhoocha Petitioner 

versus 

Elahi Bux Opposite Party.’"' 


Guardianship of infant female child not having attained puberty — Maternal 
grandmother as guardian — Act IX of 18H1, s. 3 — Mahomedan Law, 

Under the Mahomedan law, the grandmother is entitled to the guardianship of a minor 
female child in preference to the child’s paternal uncle, where such child, although marned 
to a minor, has not attained puberty. 

This was an application made under Act IX of 1861 by «one Bhoocha for 
*a declaration as to her right to the guardianship of her granddaughter Inami 
Begum, as against one Eiahi Bux, her paternal uncle. Inami Begum, at the 
time of this application, was a minor, not having attained the age of puberty, 
but was married, and was living in the house of her paternal uncle Elahi Bux. 
It appeared that since the death of Inami’ s father, she and her mother had 
lived sometimes with her grandmother and [37d] sometimes with Elahi Bux, 
but that Elahi Bux used to make a monthly allowance for the support of the 
mother and daughter. Subsequently the mother of Inami married one Ahmed 
Ali, a man of no position, and a few days subsequent to the marriage Inami 
went permanently to live with her paternal uncle, and in his house was 
married to a Mahomedan boy 12 or 14 years of age. On the hearing of this 
application, the following issues were fixed : — 

(1) Has the girl been married ? 

(2) Is the petitioner entitled to the custody of the girl’s person ? 


The Judge found that the child had been legally marned ; and with regard 
to the second issue, he gave the following judgment : — 

The petitioner’s pleader has urged that,^ failing the mother, the maternal 
grandmother is the proper person to have charge of the child, and no doubt, other 
things being equal, she would have a preferential claim ; but I do not 
find that there is any absolutely binding rule on the subject, and I think 
i^hat s. 3 + of* Act IX of 1861 allows the Court a discretion when empowering 
it * to make such order as it shall think fit in respect to the custody and 
guardianship of the minor.’ Mr. Amir Ali in his work on the Personal Law 
of the Mahomedans lays down at p. 212 that ' the right of hazanat is founded 
primarily for the benefit of«the child, and is to be exercised by those relations 


who are most likely to bestow care and kindness upon it ' : and at p. 210 
quotes wijh approval the remarks of Mr. Santayra, viz., * V in tdrdt de V enfant 

* Appeal from Order No. 267 of 1884, against the order of W. H. Page, Esq., Ofdoiating 
Judge of Bhagulpore, daW the 21st of 1864. 

trSec. 3 : —On the day appointed for the hearing of the peti- 
staSits of the parties, {ion, or as soon after as may be practicable, the Court shall 
. hear the statements of the parties, or their agents if they appear 
nr “KM*®. such evidence ae they or their agent, may adSaoe, 

aid thereupon shaH proceed to make such order a^ it shall 
snip oi mmoT, think fit in respect to the custody or guardianship of such 

minor and the costs of the case.] * 
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V imports mr tonies les autres oonsid^r attorn, et Us jtiges ont la faculte de subor- 
dormer V applicpbtion de la rdgle am arconstaiices de fait ’ ; all the circumstances 
of the present case show that the best interest of the minor will be served by 
her being left where she is ; she will not lack female guardianship, because the 
aunt of her husband is living in the house of her uncle, and has charge of her. 
I therefore refuse the application." 

Bhoooha appealed to the High Court 

Moulvi Serajul Islam for the Appellant 

Mr. Mullick and Baboo Tarrack Nath Dutt for the Bespondent. 

[878] The Judgment of the Court was delivered by 

Garth, C.J. — We are extremely unwilling in this case to interfere with 
the order of the lower Court. We believe that under the circumstances the 
uncle of the girl is a far preferable guardian of Inami Begum to the petitioner, 
the grandmother. 

But the decision of MiTTEB and WILKINSON, JJ., in Fuseehun v. Kajo 
(I. L. E., 10 Cal., 15) is directly in favour of the appellant; and we think that 
we are bound by jbhat decision, unless we are prepared to refer the question to 
a Full Bench. 


That also was a case decided under Act IX of 1861. The plaintiff was the 
maternal grandmother of the minor, a girl aged 12 years, who had attained 
puberty. The parties who claimed to be guardians were, first, the mother of 
the minor, who, as in this case, had married again, and was disqualified from 
being guardian , and, secondly, the paternal uncles of the minor. The Court 
held that, though under Mahomedan law the uncles would be the proper 
guardians, s. 21, Beg, X of 1793 (applicable to minors under the Court of 
Wards), and s. 27 " of Act XL of 1858 (applicable to other minors), read together, 
prohibited the appointment of anyone but a female to be the guardian of a 
female. The girl was accordingly made over to the custody of the maternal 
grandmother and talten away from that of the paternal uncles. 

In this case the plaintiff is the grandmother of the minor, who, although 
she has not attained puberty, is found to have been lawfully married. The 
defendant is the girl’s paternal uncle. The mother of the girl, as in the case 
referred to, has married again, and is consequently disqualified from acting as 
guardian. • 

The facts of the above case^ire therefore, so far as the main point in ques- 
tion is concerned, undistinguish able from those of the present, and we consider 
that we are bound by it. At the same time, we have so much doubt as to 
whether that case was rightly decided, that we should be disposed to refer the 
question to a Full Bench if it were not for the fact that the girl in this instance, 
although married, appears not to have attained the age of puberty. 

The only ground upon which w^e doubt the correctness^ of the above case 
is this : thatsthe learned Judges seem to consider that [877] s. 27 of Act XL 
of 1858 obliges the Civil Court to appoint a female as the guardian of the person 


* [Seo. 27 : —Nothing in 

Act not to authorize the 
appointment of guardians 
of certain marri^ wcnnen 
and other persons. 

Guardianship during the 
minority of the father or 
husband of a minor when 
to cease. 


this Act shall authorize the appointment of a guardian of the 
person of a female whose ];iusband is not a minor ; (ft the appoint- 
ment of a guardian of the person of an^ minor whose father is 
living and is not a minor ; and nothing in this Act shaU authorize 
the appointment of any person other than a female as the guar- 
dian of the person of a female. If a guardian of the person of a 
minor be appointed during the minority of the father or 
husband of the minor, the guardianship shall cease as soon 
as the father or husband (as the case may be) shall attain the 
age of maiority ] 
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of a female minor. We think that it may well be doubted whether the Aot did 
not mean to leave the law as it was, in which case we might take as our guide 
the rule of Mahomedan law. 

But it would seem from Baillie*& Mahomedan Law, second edition, p. 438, 
that where a girl has not attained the age of puberty, the grandmother is a 
proper guardian, in preference to her uncle or other male relative, so that even 
if Act XL left the matter open, the rule of Mahomedan law would seem in 
favour of the petitioner. 

We think, therefore, that the judgment of the lower Court should be 
reversed, and that the girl should be given over to her grandmother as her 
guardian. Each party, under the circumstances, will pay their own costs. 

Appeal alloioed. 


NOTES. 


[ See notes to 10 Cal., 15 ] 


[11 Cal. 577] 

CEIMINAL EEFERENCE. 


The 22nd May, 1885, 

Present . 

Mr. Justice Mitter and Mr. Justice Norris. 


Joydeo Singh Petitioner 

versus 

Harihar Pershad Singh Opposite Party." 

Sanction — Fresh sanction granted more than six months after expiry of prior 
sanction — Grounds upon which such fresh sanction should not he granted 
— Criminal Procedure Code, Act X of 1882, s. W5, 

Sanction was granted to prosecute a defendant for forgery and perjur> alleged to have 
been committed by him in a civil suit which was decided against him on the 22nd August 

1882. The defendant then preferred an appeal which was dismissed on the 9th August 

1883, The plaintiff commenced criminal proceedings against the defendant, under the 
sanction, on the 23rd July 1884, but such proceedings having been commenced more than 
six months after the date of the sanction, the charge was dismissed The plaintiff then, on 
the 20th August 1864, applied for a fresh sanction which was granted on the 13th April 1885. 

Held, that assuming that the Munsiff who granted the fresh sanction had power to do so, 
as to which the Court expressed no opinion, such fresh sanction should not have been granted 
unless some explanation was given for [878] the omission to commence proceedings within 
six months, and as no such explanation was given, or any special grounds shown why a fresh 
sanction should be given, the Mfiinsifi did not exercise a sound discretion in granting such 
fresh sanction, and consequently his order was set aside. 

This was %n application to set aside an order granting sanction to prosecute 
the petitioner for forgery and giVmg false evidence. 

The facts were as follow : — 

The i^titioner, one Joydeo Singh, had been one of the defendants in a 
regulfbT suit in which Harihar Pershad Singh, the opposite party, was plaintiff. 
That suit was decided on the 22nd August 1882 against the defendant, and on 

* Cruninal Bavision No. 171 of 1885, against the order passed by Moulvie Ata Hossein, 
MunstlE d Arungabadi dated the 13th April 1885. 
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the application of the plaintiff the Munaif, on the same day, granted sanction 
to the plaintiff to prosecute Joydeo Singh and one Gharan Singh for forgery 
and ^ving false evidence. The defendants preferred an appeal against the 
Munsif's judgment, deciding the case against them and the decree passed 
thereon, but that appeal was dismissed on the 9th August 1883. On the 
23rd July 1884 the plaintiff instituted criminal proceedings against Joydeo 
Singh and Charan Singh under the sanction granted on the 22nd August 1882. 
The case came on for hearing on the 19th August 1884 before the Deputy 
Magistrate, who then for the first time discovered that the sanction upon which 
the proceedings were based had been granted more than six months previous 
to their being commenced, and he accordingly dismissed the case. The plaintiff^ 
Harihar Pershad Singh then on the 20th August 1884 applied to Moulvie Ata 
Hossain (Baboo Gocool Chand, the Munsif who had heard the regular suit 
and granted the previous sanction having meanwhile been transferred) the 
then Munsif of Arungabad to renew the sanction granted by his predecessor 
to prosecute Joydeo Singh and Charan Singh, and that officer accordingly 
granted a rule calling upon the petitioner to show cause why such application 
should not be complied with. The rule came on for argument on the 13th 
April 1885, and resulted in a fresh sanction being granted to prosecute Joydeo 
Singh. Joydeo Singh now applied to the High Court to set aside that order 
on the following grounds 

(l) That the Munsif was wrong in renewing an order barred by limitation ; 

[379] (2) That there is no provision in the Code providing for the renewal 
of an order sanctioning a prosecution , 

(3) That the officer who granted the sanction not being the officer who 
had heard the original suit or granted the previous sanction could not give 
sanction without first holding a preliminary enquiry , and 

(4) That the order was therefore bad in law and made without jurisdiction. 

Munshi Mahomed Yusuf for the Petitioner 

Mr. Twtdale for the Opposite party. 

The Judgment of the High, Court (MiTTER and NoBBIS, JJ.) was 
delivered by 

Mitter, J , — The petitioner before us was defendant in a civil suit. The 
suit was decreed by the Munsif on the 22nd August 1882, and at the end of 
the judgment a sanction was given for the prosecution of the petitioner for 
forgery and for giving false evidence There was an appeal preferred against 
the Munsif’s decree, and that appeal was disposed of against the petitioner on 
the 9th August 1883. Then, on the 23rd July 1884, the plaintiff in the civil suit 
commenced the criminal proceeding for which he had obtained the sanction on 
the 22nd August 1882. 

While this proceeding was pending, it was discovered that the sanction 
upon which the prosecution relied was more than six months old. Thereupon, 
on the 20th August, another application was ifiade for obtaining a fresh 
sanction, which was given on the 13th April 1885. 

This rule was obtained by the petitioner japon the plaintiff to show cause 
why the order of the Munsif, dated 13th April 1885, shoyld not be set aside. 

It is contended before us that under s. 196 of the Criminal Procedure Code, 
it was not competent to the Munsif to give a fresh sanction for the pro^oution. 
It seems to me to be unnecessary to express any opinion upon this point, 
because, assuming that the Munsif had power to grant the fresh sanction, he 
should not have granted it unless some explanation was given for the omission 
to commence the proceeding within six months. The order of the 13th April 


6 OAL.— 161 
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1885 has been read to ub. It disoloses tMOj no special grounds for granting 
this fresh sanction. Neither does it appear from the reoord that any exidana- 
tion was given by the opposite party to this rule as to why proceedings were 
not commenced at least within six months from the date when the decree of 
the Munsif was confirmed in appeal. 

Under these circumstances I am of opinion that the Munsif did not exercise 
a sound discretion in granting the fresh sanction prayed for. We accordingly 
set aside the order of the Munsif of the 13th April 1885. 

Order set aside. 


NOTES. 

[ After sanction hod lapsed by the expiry of six months, a fresh sanction should not be 
granted except on special grounds . — 11 Cal 577 ; 22 Cal. 176 , 22 Cal. 678, at 578 ; 6 All. 46 ; 
18 All. 368 ; 8 C. W. N. 797, at 800. ] 


[11 Cal. 880] 

CRIMINAL REFERENCE 

The 26th May, 1886, 

Present : 

Mb. Justice Mittbr and Mr. Justice Norris. 

Queen > Empress 
versus 

Durga Sonar Accused.'*' 

( 

Evidence — Deposition of accused person when admissible in evidence against 
him in subsequent proceeding — Evidence Act (I of 1872) s, 80, 

A deposition given by a person is not admissible in evidence against him in a subsequent 
proceeding without its being first proved that he was the person who was examined and gave 
the deposition. 

A pardon was tendered to an accused, and his evidence was recorded by the Magistrate. 
Subsequently the pardon was revoked, and he was put on his trial before the Sessions Judge 
along with the other accused. At the trial the deposition given by him before the Magistrate 
was put in and used m evidence against him without any proof being given that he was the 
person who was examined as a witness before the Magistrate. 

Held, that the deposition was inadmissible without proof being given as to the identity of 
the accused with the person who was examined as a witness before the Magistrate. 

In this 0856 the accused and ^ three others were charged with the murder 
of one Neman! Sonar. 

On February 2nd. the accused Durga made a confession before the Joint 
Magistrate, who recorded the usual memorandum at the foot of the confession 
as required by s. 164 of the Oriminal Procedure Code. Subsequently a pardon 
was tendered to Durga, on the 10th February by the Joint Magistrate, who 

* Crimina} Reference No. 16 and Appeal No. 322 of 1866, made by J. W. Badeook, Beq., 
ONleuitiiig Beeeiotts Judge of Bhagulpore, on the 4th of May 1886. 
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reoorded his reasons for so doing as required by s. 337* of the Gode» as follows : 
I acn inclined to believe that he (Durga) was [SSI] under the impression 
that he would be pardoned when he made his statement to the Police and 
before me, and that his confession therefore will not be evidence against him 
** or the other accused." 

Subsequently the pardon was revoked on the ground that he did not make 
a full disclosure of all the facts, and he was put upon his trial along with the 
other accused for the murder. 

At the trial the Sessions* Judge did not admit the confession as he consi- 
dered he was bound by the statement of the Joint Magistrate as recorded at 
the time of granting the pardon. The deposition made by Durga before the 
Joint Magistrate was admitted in evidence against him, in which he stated that 
he had assisted at the murder. 

No evidence was, however, given to prove that he was the person who had 
given the deposition before the Joint Magistrate. 

TThe Sessions Judge, agreeing with the assessor, acquitted the other accused 
on the ground that Durga’s deposition was no evidence against them, and that 
the other evidence was untrustworthy and unreliable; but he convicted Durga 
mainly upon the statement contained in his deposition, coupled with the fact 
that there was evidence which could be relied on ; that a quarrel existed 
between him and the murdered man , and that they were seen together the 
evening before the body was found. He acoordinglv sentenced him to death 
and referred the case to the High Court for confirmation of the sentence. 

Durga also appealed. 

No one appeared for either party. 

The Judgment of the High Court (MiTTER and NORKIS, JJ.) was as 
ollows : — 

The Sessions Judge has admitted the depositions of the prisoner made 
before the Joint Magistrate of Monghyr on February 10th, 1885, without any 
evidence of his identity. 

At page 54 of the Sessions Record the Judge says . “ The Government 
Pleader then put in Durga’s statement on oath taken on February 10th after 
the offer of a pardon was 2made under s. 337 of the Code of Criminal 

♦ [Sec . 337 ; — In the case of any offence triable exclusively by the Court of Session or 
, j, . High Court, the District Magistrate, a PresiJenoy Magistrate, 

Tender of pardon to ac- Magistrate of the first class inquiring into the offence, or 

complice. sanction of the'Districb Magistrate, any other Magistrate 

may, with the view of obtaining the evidence of any person supposed*to have been directly or 
indirectly concerned in, or privy to, the offence under inquiry, tender a pardon to such person 
on condition of his making a full and true disclosure of the whole of the circumstances within 
his knowledge relative to such offence, and to every other person concerned, whether as 
principal or abettor, m the commission thereof 

Every person accepting a tender under this soctnyi shall bo examined as ea witness in 
the case. 

Such person, if not on bail, shall be detained in custody until the termination of the 
trial by the Court of Session or High Court, as the case may be. • 

Every Magistrate, other than a Presidency Magiscrate, who tenders a pardon under this 
section, record his reasons for so doing , and when any Magistrate has made such tender 
and examined the person to whom it has been made, he shall not try the case himself, although 
the offence which the accused appears to have committed may be triable by such 
Magistrate.] • 


1208 



l^BftOAElIt itOMB h). D. 


11 6 si. sM 

Procedure *’ — '(then follow . some words which are quite illegible) — ** Under 
s* 839^* of the Code of Criminal Procedure.” And we suppose he thought 
that under [S88] s. 80 1 of the Evidence Act it was admissible without proof that 
the Durga Sonar who made the deposition was the same Durga Sonar then 
being tried. 

This was a gross blunder. Without the deposition there is no sufficient 
evidence to warrant a conviction of the prisoner, and we accordingly set aside 
the conviction and direct his discharge. 

‘ Conmctton set aside, 

NOTBB. 

[ See also (1903) 26 All., 108.] 
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APPELLATE CIVIL. 

The 20th April, 1885. 

Present . 

Mr. Justice Mitter and Mr. Justice Field. 


Pergash Koer and another Plaintiffs 

versus 

Mahabir Pershad Narain Singh and another Defendants. ' 


Mortgage — Conditional sale — Foreclosure — Suit for possession on foreclosure — 
Regulation XVII of 1806, ss, 7, 8 — Act IV of 1882 (Transfer of 
Property Act), ss. 2, clause (c) and 86, 

The procedure laid down in the Transfer of Property Act may be applied to the case of 
foreclosure of a mortgage executed before the Act came into operation, provided it be so applied 
as not to affect the rights saved by s. 2, clause (c) of the Act. 

Where, therefore, under the provisions of Regulation XVll of 1806 notice of foreclosure 
had been served on a mortgagor by conditional sale, the mortgage having been executed, and 
the foreolobure proceedings taken before the Transfer of Property Act came into force, and 


Commitment of person 
to whom pardon dias been 
tendered. 


* Appeal from Original "Decree No. 277 of 1883, against the decree of Babco Amrit Lai Pal, 
Rai Bah^ur, Second Subordinate Judge of Sarun, dated the 22nd of September 1883. 

t [Sec. 339 — Where a pardon has been tendered under section 337 or section 388, and any 
person who has accepted such tender has, cither by wilfully con- 
cealing anything essential or by giving false evidence, not com- 
plied with the condition on which the tender was made, he may 
be tried for the offence in respect of which the pardon was so ten^ 
dered, or for.any other offence of which he appears to have been 
guilty in connection wit][i the same matter. 

The statement made by a person who has accepted a tender of pardon may be given in 
evidence against him when the pardon has been withdrawn under this section. 

No prosecution for the offence* of giving false evidence in respect of such statement shall 
be entertained without the banction of the High Court] 

I [Sec. 8(^. — Whenever any document is produced before any Court purporting to be a 
Presumption on ptoduo- ” Memorandum of the ewdenoe or of any part of the evi- 

nf AvifianoJ dcuce givon by a witness in a judicial proceeding or before any 
tion of record of evidence.^ officer authorised by law to tab such widence, or to be a state- 
ment or confession by any prisoner, or accused person taken in accordance with law and 
purporting to be sxgn^ by any Judge or Magistrate, or by any such ofiioer as aforesaid, the 
Court shall fMeesuxne— • 

that the dooumiut is genmne ; that any statements, as to the circumstanoes under which 
it w&s token, purportiug to be made by the person signing it, are true, and that such evidence. 
Htotem»nt, or oonfesslon was duly tak^n.] 
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after the exi^y of the year of grace the money not having been paid, the mortgagee instituted 
a suit lor poaseBsion on foreclosure, and when such suit was defended by a third party who 
had purchased the mortgaged property at an execution sale and obtained possession before 
the oommenoement of the foreclosure proceedings and the necessary notice had not been 
served upon him, 

, that it was competent to the Court to apply the procedure prescribed by the Transfer 
of Property Act and grant the mortgagee a decree in the terms of s. 86, substituting the 
period of “ one year ” for the period of " six months ” therein mentioned. Qanga Sahai v. 
Kishen Sahai (I. L. B., 6 AIL, 262) referred to 

« 

In this suit the plaintiffs sought to obtain possession on foreclosure of a two- 
anna nine-pie share, out of five annas six pie, out [583] of eleven annas 
share of mouzah Dhowpole, the eleven annas constituting the whole of the 
mouzah. They alleged that the property in suit had been mortgaged by the 
first defendant Solookut Deo Narain Singh to their father, since deceased, by a 
deed of conditional sale, dated the 1st July 1873, to secure the repayment of a 
sum of Bs. 2,000 ; that the date fixed for repayment had passed without the 
principal or interest being repaid, and that consequently 'under the provision 
of Begulation XVII of 1806 they had caused the requisite notice and copy of 
their petition for foreclosure to be served on the first defendant, the mortgagor, 
and the year of grace having expired on the 3rd Assar 1285, corresponding with 
the 16th June 1878, they brought this suit to obtain possession. 

They further alleged that after the service of the notice and copy of their 
petition on the first defendant they learnt that in execution of a decree against 
the first defendant the property in suit had been sold and purchased by him 
benamt in the name of the second defendant his son, Mahabir Pershad Narain 
Singh, and they consequently added him as a pro formd defendant. In 
their prayer they asked for a declaration that the first defendant's right to 
redeem was lost, and that they might have possession of the property, and they 
also added a prayer for other relief, vrhich according to law might be 
deemed proper to be awarded to them.’* They also claimed mesne 
profits. 

The first defendant did not appear or contest the suit^ but the second defen- 
dant filed a written statement, alleging, that inasmuch as he was in possession 
ol the property by virtue of his purchase which took place on the ] 0th April 
1876, and the notice was not served upon him, the foreclosure proceedings were 
ab initio bad as against him. He denied that he had purchased as benamtdar 
for his father, and stated that the plaintiffs were well aware of t?he fact of his 
purchase and possession long before they caused the ^notice to be served on 
his father. The lower Court found as facts that the 'mortgage was a valid 
one, that the notice of foreclosure was served on the first defendant, and that 
the purchase by the second defendant was prior tp the date'of the plaintiffs’ 
application for foreclosure ; that the second defendant was a necessary party to 
the foreclosure proceedings ; and [884] that as the notice was [not ?] served on 
him, the plaintiffs were not entitled to succeed unless they established the fact 
that the second defendant was a mere bencLTnidar for his (ather , that there was 
no evidence to show that they were not aware of the secop^ defendant’s purchase 
before instituting the foreclosure proceedings, and that they had failed to prove 
that the second defendant had purchased benami for his father. 

At the hearing the plaintiffs contended that, if upon the facts they were 
not entitled to succeed, still it was open to thedJourt to make a decree under 
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fcfae provisions of s. 86* of the Transfer of Property Act {IV of 1882) in oom- 
plianoe with the prayer for " other relief but the Court held that, inasmuch 
as the suit was based upon foreclosure proceedings taken before that Act came 
into operation, and as it had not been instituted under its provisions, and did 
not contain the necessary allegations to entitle plaintiffs to a decree under 
that section, the Act did not apply ; and as it would be changing the entire 
character of the suit, the Court refused to grant any such relief, and having 
regard to the above findings, dismissed the suit but made each party bear their 
own costs. 

The plaintiffs now appealed to the High Court upon amongst other grounds 
V that there was nothing in the frame of the suit or in the circumstances of the 
case to disentitle them from obtaining a decree under s. 86 of the Transfer of 
Property Act, and that the lower Court erred in not granting them that relief. 

Baboo Mohesh Chunder Ghowdhry and Munshi Mahomed YusvJ for the 
Appellant. 

Mr. C, Ghregory and Baboo Durga Das Duti for the Respondent. 

The Judgment, of the Court (Mitter and Field, J.J ) was delivered by 

HitteP, J. — This suit was based upon a mortgage deed called bye-biL-wufa, 
executed by the defendant No. 1 in favour of the plaintiff's father, on the 21st 
July 1873. Under this deed a two-anna nine-pie share, out of five annas six 
pie, out of eleven annas of the mouzah in dispute, which eleven annas 
constituted an entire estate, was mortgaged. The plaintiff alleged that on the 
[58SJ 15th June 1877 an application was made to the District Court for 
service of notice under ‘Regulation XVII of 1806 , that this notice was served 
upon the mortgagor ; and that as the money due under the mortgage was not 
paid within the time allowed by the Regulation, the right to redeem was barred. 
It was further stated in the plaint that, some time after the notice had been 
served, the plaintiff's came to know that the share mortgaged had been sold in 
execution of a decree against the mortgagee [mortgagor ?] and purchased by the 
mortgagor himself in the name of his son, the defendant No. 2. Accordingly, 
the defendant No. 2 was made a defendant m the suit. The prayer in the 
plaint was for a decree for possession upon foreclosure of the mortgage, and also 
for " other relief ” which according to law it might be deemed proper to grant. 

The suit was defepded only by defendant No. 2, and the principal ground 
of defence was that he was the real purchaser of the property mortgaged ; that 
since the date of his taking possession under the purchase, he has been in 
exclusive possession of it and that his father has nothing to do with it. 

He further alleged that this purchase took place before the application 
under Regulation XVII of 1806 was made to the District Court, and therefore 
the suit could not be decreed inasmuch as no notice had been served upon him. 

* [8ec. S6 . — 111 a ^it for foroclosure, if the plaintiff succeeds, the Court shall make a 
, decree, ordering that an account be taken of what will be due to 

Decree m foreclosure the plaintiff for principal and interest on the mortgage, and for 
suit. hiB costs of the suit, if any, awarded to him, on the day next 

hereinafter referred to, or declaring the amount so due at the date 
of such decroa, and ordering that, upon the defendant paying to the plaintiff or into Court the 
amount so due, on a day within six months from the date of declaring in Court the amount 
so due, to be fixed by the Court, the plaintiff shall deliver up to the defendant, or to such 
person as he appoints, all documents in his possession or power relating to the mor^^aged 
property, and shall transfer the property to the defendant free from all incumbrances created 
by the plaintiff or any person claiming under him, or, where the plaintiff claims by derived 
title, by those under whom* he claims ; and shall, if necessary, put the defendant into 
poBsesston of the property ; but, 

that) If tbe payment is not made on or before the day to be fixed by the Court, the defendant 
of all right to redeem the property. ] 
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There are other questions in the case, but the lower Court has found all of 
them in favour of the plaintiffs. It has been found that the mortgage was 
executed ; that the mondy covered by it was really advanced to the father ; and 
that the notice was served upon the mortgagor, defendant No. 1. But the 
lower Court dismissed the suit upon the ground that the plaintiff failed to 
prove that the defendant No. 2, the son, was the furzi or henamidar of the 
father, defendant No. 1. 

There was a further contention before the lower Court on ^behalf of the 
plaintiffs, viz., that supposing, for want of notice upon defendant No. 2, no 
decree absolutely foreclosing the mortgage could be made in this suit, there was 
nothing to prevent that Court from making a decree under s. 86 of the Transfer • 
of Property Act ” of 1882. With reference to this contention the Subordi- 
[SSSjnate Judge says that there was no prayer to this effect in the plaint, 
nor would the words “ other relief ” include it. He accordingly refused to 
accede to this prayer, which was made at the time of the last hearing. The 
Subordinate Judge, therefore, dismissed the suit altogether. 

Against this decision the plaintiffs have appealed. The evidence adduced 
by the defendant No. 2 to prove that he was separate from his father is, as 
remarked by the lower Court, hardly satisfactory ; and it being a presumption 
of Hindu law that the members of ^a family, and especially such members as 
these, namely, father and son, are joint, 1 should be inclined to presume that 
the purchase was made by the joint family. But as my learned brother is not 
prepared to go to this length, I would not press this view of the case to deprive 
the mortgagor of his right of redemption. It is, howpver, quite clear to us 
that the lower Court was in error in dismissing the suit altogether. We are 
of opinion that the lower Court was not right in refusing to make a decree in 
this case under s. 86 of the Transfer of Property Act.” 

Our attention has been drawn to a decision in Oanga Sahat v. Kishen 
Sahat (I. L, R., 6 All., 262). In that case the question was whether the pro- 
cedure part of the “ Transfer of Property Act would apply to mortgages 
executed before the Act came into operation. This question was referred to a 
Pull Bench, and the majority of the Judges were of opinion that this question 
should bo answered in the affirmative. The Chief Justice, however, dissented 
from the view taken by the majority of the Judges. 

Section 2 of the * Transfer of Property Act ” says * “ In the territories to 
which this Act extends for the time being, the enactments specified in the 
schedule hereto annexed shall be repealed to the extent therein mentioned. 
But nothing herein contained shall be deemed to affect (a) che provisions of any 
enactment not hereby expressly repealed , (b) any terms or incidents of any 
contract or constitution of property which are consistent with the provisions of 
this Act, and are allowed by the law for the time being 'in force , (c) any right 
or liability arising out of a legal relation constituted beford this Act comes into 
force, or [887] any relief in respect of any such jight or liability ; or (d) save 
as provided by section fifty-seven and Chapter IV of this Act, any transfer by 
operation of law or by, or in execution of, a decree or order of a Court of com- 
petent jurisdiction : and nothing in the seqond chapter of this Act shall be 
deemed to affect any rule of Hindu, Mahomedan or Bqddhist law.” We are 
concerned only with clause (6) [c .^1 of this section. I think that the words or 
any relief in respect of any such right or liability have preserved to a mort- 
gagor of the description under consideration the right ^which he had under the 
Regulation of 1806, viz., to pay off the mortgage money, and thus prevent the 
mortgage being foreclosed within one year from the date of notice. That being 
so, it seems to me that the procedure laid down in the Transfer of Property 
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Act ” will apply, but it will not affect this right. Section 2 does not say 
that nothing herein contained shall apply to any transaction entered 
into befote the Act was passed, but it says, '' nothing herein contained 
shall be deemed to affect any right or liability.” Therefore, the procedure laid 
down in the Act may be applied subject to this restriction that it should not be 
so applied as to affect the rights saved by s. 2. With this qualification, if 
I may be permitted to say so, I agree with the majority of the Judges of the 
Full Bench. Therefore, applying the provisions of the " Transfer of Property 
Act,” in the way mentioned above, 1 think that the plaintiffs in this case are 
entitled to a decree ip the terms of s. 86 of that Act. In this view of s. 2 of 
the “ Transfer of Property Act,” my learned colleague agrees. We, therefore, 
direct that a decree be drawn up in the manner provided by s. 86, substituting 
“ one year ” for “ six months ” mentioned therein. But as in this case the 
plaint was not properly drawn up, and as no application was made in the lower 
Court (in proper time) to amend the plaint so as to include in it an express 
prayer for a decree under s. 86 of the “ Transfer of Property Act,” we think that 
each party should bear his own costs in this as well as in the lower Court. 

Appeal allowed. 


NOTES. 

[In proceedings instituted after the Transfer of Property Act, 1882, came into force, the 
procedure laid down in that Act was required to be followed : — 6 All., 262 ; 12 Gal., 436. 
In 11 Gal. 582 the proceedings had been instituted before that Act ; but this decision was not 
approved of by TREVELYAN, J , in 12 Cal., 583, P.B. (Mr. Justice MiTTEB was a party to it). 
See also 19 Mad., 382 ; 14 Gal., 451 ; 599 , 23 Bom., 119 , 22 Bom., 624. 

In 13 Cal., 50 this case was distinguished on the ground that all the parties were not 
before the Court ] 
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The 21st May, IHSfi. 

Present . 

Sir Richard Garth, Knight, Chief Justice, and Mr. Justice Ghose 


Kowsulliah Sundari Dasi and another Defendants 

versiis 

Mukta Sundari Dasi and others Plaintiffs" 


Admission made by me co-sharer evidence against the others — 

' Evidence Act (I of 1872), s. 18, 

In a suit between a zamin,^ar and his ^aradara for rent, a person, who was one of 
BevertA jotedara in the mehal, was called as a witness for the zamindar, and admitted the fact 
that an arrangement existed whereby he and his co-jotedars had agreed to pay rent to the 
aamindar dir Ait ; this suit was decided m favour of the zamindar. 

The tjaradara then brought a suit against the jotedara, amongst whom was the witness 
abovementioned, to recover the sum which the jotedars ought to have paid to the zamindar 
direot, and which the ijaradars had been decreed to pay. The jotedars disclaimed all 

^App^ from Appellate Decree No. 2389 of 1883, against the decree of F. J. G. Campbell, 
Esq., Officiating Judge of Fumdpore, dated the 8th of May 1883, reversing the decree of 
Baboo Jagut Durlav Mozumdar, Bai Bahadur, Subordinate Judge of that District, dated the 
13th o£ September 1881. o 


1908 




MUKTA SUMDABI DA8I & 0 . [1B8S] 11 Cal. 888 

liabtlity to pay tent to the ijaradan ; in this suit the evidence given by the jotedar in the 
zamiadar’s suit was reoeivsd as evidence on behalf of the plaintifEs against all the defendants. 
Held, that the evidence vras admissible. 

This was a suit for arrears of rent. The zamindar of Sultanpore had given an 
ijcuna lease of his mehal to Mukta Sundari Dasi and others. There was a jote 
jvmma in the mehal held by four co-sharers. Default having been made in the 
payment of rent on account of this jote, the zamindar brought a suit against the 
ijaradars for the amount. In that suit the tsaradars resisted iihe claim, on 
the ground that they had nothing whatever to do with the said jote, the tenants 
being, by an arrangement, directly under the zamindar. The tjaradars, how- 
ever, failed in their contention, and had to satisfy the decree obtained against* 
them by the zamindar. The ijaradars therefore brought this suit against the 
jotedars — (1) Durga Churn Ghose , (2) Kowsulliah Sundari Dasi, (3) Annoda 
Sundari Dasi, (4) Shyama Sundari Dasi. Defendants Nos. 2 and 3 alone 
filed written statements describing themselves as 5-annas [589] and 
2-aDnas sharers respectively of the jote, and contending that they by arrange- 
ment were the khas tenants of the zamindar, disclaimed all liability to 
the plaintiffs whom they had never acknowledged as their landlord. The 
written statement also alleged that defendant No. 1, a oo-sharer to the extent 
of a 2-anna share, was on unfriendly terms with the female defendants and 
largely indebted to the zamindar in whose favour he had deposed in the former 
suit. The Subordinate Judge disbelieved the arrangement set up by the plaintiffs 
and dismissed the claim. On appeal, the District Judge, mainly relying, it 
would seem, on the admission made in the evidence of ope of the present defen- 
dants (defendant No. l), who was a witness on behalf of the zamindar in the 
suit between the zamindar and the ijaradars, that he and his oo-sharers had paid 
rent to the zamindar under an arrangement between them and the plaintiffs, 
decreed the plaintiffs’ claim. It was contended by the defendants on appeal to 
the High Court that the admission in the evidence of one of the jotedars, made 
in the former suit in which none of them were parties, could not be accepted 
as legal evidence against the others. 

Baboo Girja Sunkur Mojoomdar for the Appellants. 

Baboo Issur Chunder Ghackrahati for the Respondents, 

The Court (Garth, C.J., and Ghosb, J.) delivered the following 

Judgments 

Oarthf Ct J. — In this case the plaintiffs took an ijara lease from the zamin- 
dar of certain property, in which was included a tenure, which had been held 
by the defendants at a certain rent for a great many years. 

The plaintiffs’ case was that, under an arrangement which tKey made with 
the defendants sometime ago, the defendants were to ^ay, and have always 
paid, their rent and cesses to the zamindar instead of to,the^plaintiffs, and that 
these payments had always been received by the zamindar on the plaintiffs’ 
account and placed to their credit. • 

This being the arrangement, the plaintiffs say that the defendants, in 
breach of it, did not pay to the zamindar the rents or cesses, which they ought 
to have paid for the years 1283 to 1287, and consequently the zamindar brought 
a suit against [890] the plaintiffs to recover those rents and cesses, and 

recovered the amount. • 

This suit was then brought by the plaintiffs to recover from the defendants 
the sums which, according to the arrangement, they ought to have paid to the 
zamindar ; and the lower Appellate Court has held that the arrangement relied 
upon has been proved, and that the plaintiffs are entitled to recover the sums 
claimed from the defendants. * 


5 CAii.— 162 
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But it has been contended by the appellants (amongst other things) t&at» 
in coming to this conclusion, the lower Appellate Court has admitted and acted 
upon certain^ evidence, which was not legally admissible. 

It appears that in the suit which was brought by the zamindar against the 
plaintiffs, one of the defendants was called as a witness on behalf of thezamin- 
dar, and spoke to the existence of the arrangement on which the plaintiffs rely. 
This deposition, made in the former suit, has been given in evidence in this suit 
and received by the Court below. 

It is contended by the defendants that this was wrong. It is said that 
the statement of one of the defendants might have been received as an admis- 
sion against himself only, but not as against the other defendants, 

I think, however, the lower Court was right. Where there are several 
co-contractors, or persons engaged in one common business or dealing, a state- 
ment made by one of them with reference to any transaction which forms 
part of their joint business, has always been held admissible as evidence as 
against the others. 

The rule is thus laid down in Taylor on Evidence, Vol. I, Ist edition; 
p. 489, s. 525 : — 

** When several persons are jointly interested in the subject-matter of the 
suit, the general rule is that the admissions of any one of those persons are 
receivable against himself and fellows, whether they be all jointly suing or 
sued, provided the admission relates to the subject-matter in dispute and be 
made by the declarant in his character of a person jointly interested with the 
party against whom the evidence is tendered.” 

# (See also Kemble v. Farren (3 C. & P , 623) , Lucas v. De la Cour (1 M. & 
S.. 249).l 

[391] The principle of this rule is, that for the purpose of making these 
statements with reference to the joint concern or common subject of interest, 
one partner or co-contractor is considered to be the agent of the others , and 
this rule, as I take it, is enacted, though in a somewhat concise form, in s. 18 of 
the Indian Evidence Act. 

As this is the only point of law raised which is worthy of notice, I think 
that the appeal should be dismissed with costs. 

GhOBCt J. — I concur in dismissing the appeal, as I think there was 
sufficient evidence in point of law to justify the finding of the Court below. 

Appeal dismissed. 


MOTES. 

[The admission of a « person having a joint interest with another can be used against 
such other : — 11 Cal., 588. 

(IBll) S9 Cal., 998, where MOOKEB.TEE, and Carnduff JJ., fully discussed and 
the principles underlying the rule, referring also to English cases like /n re Whiteley and 
Boberts* ArbUraHon (1891) 1 Gh. 568.] 
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OBIGINAL CIVIL. 


The 2nd June, 1885. 

Pbesbnt : 

Mr. Justice Pioot. 

Malohus Plaiotiff 

versm 

Broughton and another Defendants. 


Will — Construction — Charitable gift — Cypres doctrine — Lapse. 

A testator directed his executor to set apart a sum of Rs. 7,000 to provide a fund for or 
towards the education of two or more boys at St. Paul’s School, Calcutta, such boys to be 
natives of Calcutta, of poor and indigent parents, or fatherless children of Armenian or other 
Christian religion. The testator died in 1867. In 1864, the St. Paul's School, Calcutta, 
was removed to Darjeeling. In the St. Paul's School, Calcutta, the fees for day-scholars and 
day-boarders were Bs. 8 and Rs. 10, respectively. In the St. Paul’s School, Darjeeling, there 
were no day-scholars nor any day-boarders , and the cost of a regular boarder would be about 
Rs. 400 per annum. 

Heldt that the gift did not lapse, being a general charitable bequest, and that under the 
circumstances it must be executed cypres • 

On the 20th day of Juno 1859, Nicholas Isaac Malchus, an *\rm 0 nian 
inhabitant of Calcutta, made and published his last Vill and testament, whel’eby, 
after making several pecuniary and other bequests, he directed as follows in 
the 5th clause of his will : — 

“ I direct my executor to invest the sum of Company’s rupees seven 
thousand in the purchase of Company’s paper and to [992] stand possessed 
thereof in trust by means of the income of the same to provide a fund for or 
towards the education of two or more boys at St. Paul's School, Calcutta, to 
be from time to time nominated for that purpose by the trustee for the time 
being of this my will, such boys to be natives of Calcutta, of poor and indigent 
parents, or fatherless children of the Armenian or other Christian religion, and 
such income to be paid to the Governors, Trustees or Managers of the school 
for the time being for the purpose of such education , and I direct that no boy 
shall be eligible for admission to the benefit of this provision ^t an earlier age 
than seven, or at a later age than twelve, nor shall he continue the enjoyment 
thereof after he shall have attained the age of seventeen, though entitled to 
its benefit up to then , and whenever a vacancy shall occur either by removal 
of any such boy at the age aforesaid, his earlier death, orfrogi any other cause, 
the Trustee for the time being of this my will shall fillup the vacancy by appoint- 
ing some other boy of the character and qualifications hereinbefore in that 
behalf stated, and each boy admitted to the school shall be si^bject to the 
government and discipline thereof.” • 

The last clause of the will, so far as is material for the purposes of this 
report, ran as follows : “ I do hereby nominate anS appoint my said wife 

executrix and trustee of this my will during her life, ^and after her decease or 
renunciation of such office I hereby nominate and appoint the Administrator- 
General of Bengal for the time being the executor and the trustee of this my 

wui;* 
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The testator died on the 23rd of December 1867, leaving a widow, and the 
plaintiff, his only son, him surviving. The widow obtained probate of the will 
and adminij||bered the estate until her death in February 1881, when the 
Administrator-General of Bengal took upon himself the administration of the 
estate. v 

In September 1863, the St. Paul’s School, Calcutta, was closed by order 
of the Committee of the school. It had for some years previously been a 
failure financially from want of success in competing with other schools newly 
established in Calcutta, and the Committee thought it would be desirable to give 
up the school in Calcutta and establish one in the hills either at Hopetown or 
{ass] Darjeeling. This was done. The Committee sold the Calcutta property, 
and with the proceeds purchased some lands in Darjeeling, where, in March 
1864, they established the school thenceforward known by the name of the St. 
Paul’s School, Darjeeling. This proceeding was always referred to by the school 
authorities as the transfer of St. Paul’s School from Calcutta to Darjeeling. 

During the year 1877, Mrs. Malchus paid the interest on the Bs. 7,000, 
namely, Bs. 280, to the Governors and Trustees of St. Paul’s School, Dar- 
jeeling, for the education of one boy. From the year 1877 no payments were made 
^ther by Mrs. Malchus or by the Administrator-General. On the 11th of 
February 1884, the plaintiff instituted the present suit for the construction of 
the will of the testator so far as it related to the bequest contained in the 5th 
paragraph ; for a declaration that the St. Paul’s School, Calcutta, had ceased 
to exist at the time of the testator’s death ; and that the legacy of Bs. 7,000 
had lapsed and fallen into the residue of the estate of the said testator to which 
the plaintiff was entitled , for accounts and for general relief. The defendants 
wer%the Administrator-Gengral and the Venerable Archdeacon Atlay, who was 
appointed by the governing body of St Paul’s School, Darjeeling, under the 
provisions of Act XXI of 1860, under which Act the school had in 1867 been 
registered as a society. From the evidence it appeared that the fees at the 
St. Paul’s School, Calcutta, ranged from Bs. 8 and Bs. 10 per month for day- 
scholars and day-boarders to Bs. 35 and Bs. 40 per month for regular boarders. 
At the St. Paul’s School, Darjeeling, there were none but boarders, the average 
cost for each being about Bs. 400 per annum. 

Mr, O'Kinealy (the Advocate-General, Mr. Cr. C. Paul, with him) for the 
Plaintiff. — The plaintifi’s contention is that the gift of Bs. 7,000 has lapsed 
and fallen into the residue. This contention involves two questions : first, whe- 
ther the St. Paul’s School, Calcutta, was in existence at the death of the testa- 
tor in 1867 ; secondly, if not, whether this is a gift which the Court will execute 
cypres ? As to the first iquestion, it is submitted on the evidence that the 
school pointed out by the testator was not in existence at the death 
of the testator. The' St. Paul’s School, Darjeeling, is not the C8M3 
St. Paul’s School, Calcutta, merely transferred to Darjeeling. It is entirely 
different in its aims and in its character. As to the second question, 
this is not a gift which the Court will execute cypres — Clark v. Ta/ylor 
(1 Drew, 642) ; Bussell v. Kellett (3 Sm. and G., 264) ; Ftsk v. Attomey-Oeneral 
(L. Bm 4 Eq,, 521). 

Jffr, Hill (Mr. &tokoe with him) for the Trustees and Governors of 
Si. Paul’s School, Darjqeling. — This is a general charitable gift and cannot fail in 
any case. (He was stopped on this point.) My clients are entitled to the fund. 
It was given tb St. Paul's School, and the mere transfer of the school from 
Cabaiia io Darjeeling was immaterial so far as the bequest was concerned. 
Even if the Court were disposed to think the gift should be executed cypr^, we 
are the parties. ssiiitled, as the St. Paul’s School, Darjeeling, is the sucosssor 
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of, and resembles mt>re nearly than other institutions, the school mentioned by 
the testator. 

Mr. White (Mr. Allen with him) supported the contention of the other 
Defendants. 

The Judgment of the Court was delivered by 

Pitfot, J . — The plaintiff claims in this suit that the legacy under para. 5 
of the testator's will has lapsed. It has been argued by his counsel that the 
legacy was intended for St. Paul's School, Calcutta , that the school came to an 
end ; and following the principle laid down in Clark v. Taylor (1 Drew, 642) ; 
Russell V. Kellett (3 Sm. and G., 264), andMsfcv. The Attorney -General (L. R. 
4 Eq., 521), the object of the bequest having disappeared, it must lapse, and 
that he, as son of the testator, becomes entitled to the fund. Now the question 
depends, as has been all along admitted by counsel on both sides, entirely on 
the construction of para. 5 of the will. 

Counsel are not at issue on any question of law. 

I think, on looking at all the terms of this paragraph of the will, I must 
hold that the intention of the testator was not to make gift either to or for 
the benefit of the school but tor the furtherance of the education of the sort of 
persons described in the paragraph as “ two or more boys, natives of Calcutta, 
of poor and [59S] indigent parents, or fatherless children, of the Armenian or 
other Christian religion." 

In the first place there is no bequest of the money to the school at ail. 
There is simply a direction that the trustees, or rather the executors, shall 
invest Rs. 7,000 in Company’s paper, stand possessed thereof, and by means 
of the income provide a fund for or towards the education of boys of the 
description mentioned at St. Paul's School, Calcutta. » 

Not merely is there no bequest to the school, but the will contains direc- 
tions as to what the boys are to get as objects of the testator’s bounty, that is 
education ; and that education they are to have, by its being paid for at 
St. Paul’s School, Calcutta. It appears to me that to bring the case within 
the scope of the cases cited it would be necessary that the money should pass 
to the institution, which, it is suggested by the plaintiff's counsel, was the 
object of the bequest. That is not what is done in this paragraph, 1 think 
that the name of the school is introduced in two places jn the will — once with 
the object of directing that the education contemplated shall be obtained 
there. He appears to use a reference to St. Paul’s School, Calcutta, in a 
subsequent part of the will as an indication of the standard of education he 
wishes the objects of the bounty in that part of the will to receive, and I so 
use it here. Holding, therefore, that the bequest is not to an institution such 
as the school, the case does not fall within the authorities cited, and there- 
fore I cannot hold that the legacy has lapsed. It is not necessary now to 
decide the question argued by Mr. O’Kinealy^ and discussed by Mr. nill, as 
to whether the St. Paul’s School at Darjeeling is a» continuation of the school 
which existed in Chowringhee twenty years ago. I must have done so had 
I been with the plaintiff' in his construction of the 5th para, of the will , as I 
am not, and having regard to the view I entertain of the other part 6f the case, 
it is not necessary to determine this question. It appears to me, that 
whether or not the Darjeeling school is the same institution as existed 
in 1863 in Calcutta, if it be the case that the education there given cannot under 
the circumstances be given to children answering the description of the objects 
of the testator’s bounty, that the doctrine of cypres must come in, and it appears 
»C6963 on facts admitt^ that that is so. The object of the testator, as I 
understand it, was to provide education for two or more boys! natives of 
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CiiloaUa, ohildron of poor and indigent parents, or fatherless children, of the 
Armenian or other Christian religion. 

Now it is clear that this small endowment, on the face of it, is insufficient 
to provide the expenses of even one boarder at the Darjeeling school as it now 
stands. It was insufficient to defray the expenses of one boarder in the 
school at Calcutta as it was in 1862-63. I cannot but suppose that the 
testator, when he fixed the purpose to which the fund was to be applied, knew 
the circumstances of the charges made at the school at that time, as given in 
evidence here, and knew that the fund could not be applied for children to 
board at the school. I think, taking all the facts into consideration, that he 
o must have contemplated the education of children as day-scholars only or as 
day-boarders such as were attending school at that time, and for such purpose 
I think the fund must now be applied. 

The character of the education given at St. Paul’s School, Darjeeling, is, I 
am satisfied, such as the testator would have wished, that I hold to have 
been an education at a school where religious teaching was imparted according 
to the form of belief of the English Protestant Church. I do not intend to 
'exclude the possibility such as has been suggested by Mr. Htll, that should there 
be found some other fund, and the persons at whose disposal such fund is should 
be willing to supplement the fund in this suit, so as to provide for the edu- 
cation of the boys in Darjeeling. If that could be done, no doubt, the object of 
the testator would be amply satisfied. That can be inquired into in the reference 
which I must order. When I say 1 conclude that the testator contemplated 
at best day-boarders only, though he has not actually specified that class, I do 
soon the assumption that he can get nothing better than that sort of education 
for the available income. 

There must be a reference to the Begistrar to report on the question in 
what manner the wishes of the testator can be best carried out, having regard 
to the decision I have come to. 

Attorney for Plaintiff : H. H. Bemfry. 

Attorney for Defendants : Carruthers aitd O.C. Ganqooly. 


MOTES. 

[This case was affirmed by GAKTH, G J. and WILSON J on appeal, (1886) 18 Gal., 198.] 
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ABDUL WAHID KHAN V. NDHAN BIBI &0. [1886] l.L.R. II Gal. Wt 
[897] PBIVY COUNCIL. 

The 13th and 17th February and 4th March, 1885. 

Present ; 

Lord Blackburn, Sir B. Peacock, Sir B. P. Collier, Sir B. Couch and 

Sir a. Hobhouse. 


Abdul Wahid Khan Defendant 

versus 

Nuran Bibi and others Plaintiffs. 


[On appeal from the Court of the Judicial Commissioner of Oudh.j 

Mahomedan law — Deed of Gompromtse — Construction — Estate limited to take 
effect in favour of a person after another's death. 

It IS not consistent with Mahomedan law to limit an estate to take effect after the deter- 
mination, on the death of the owner, of a prior estate by way of what is known to English 
law as a vested remainder, so as to create an interest which can pass to a third person before 
the determination of the prior estate 

The parties to a aole'nanmh, or compromise, were, on the one side, the widow of a Maho- 
medan, she being in possession of villages in Oudfa, which had belonged to him, and of which 
the summary settlement of 1858 had been made with her , anfi, on the other side, two 
brothers alleged to be his sons. By the compromise, which was made in the course of 
proceedings at regular settlement, it was agreed that the widow should, during her lifetime, 
continue to hold possession, and remain proprietor, without power of alienation , and that 
after her death the two sons should possess each one-half of the property. 

Held, that on the true construction of the compromise, the title of the sons to succeed 
was contingent upon their surviving the widow, and that no interest passed to their heirs on 
their deaths in her lifetime. 

Appeal from a decree (24th August 1882) of the Judicial Commissioner of 
Oudh, reversing a decree {30th June 1881) of the District Judge of Bae Bareli. 

The decree of the District Judge, Sayyid Mahmud, dismissed this suit 
which was to obtain possession of a share (8 annas 7 pies) in talukas Aidari, 
in the Bae Bareli district, and Lewari, partly m that district and partly in that 
of Partabgarh, formerly belonging to Mouazzam Khan, who died on the 22nd 
of January 1850, leaving a widow named Gauhar Bibi, and also Abdus Subhan 
and Abdul Bahman, who claimed to be bis legitimate sons. With Gauhar Bibi, 
who was in possession at the annexation of Oudh (13th February 1856), the sum- 
mary settlement was made, and after the general confiscation* (15th March 1858) 
[S98] followed by the restoration, and the summary settlement of that year, 
the settlement of the villages was again made with *her. She continued in pos- 
session till her death on the 18th October 1875. 

In the coarse of proceedings at the regulaf settlement, litigation took place 
between the alleged sons on the one side, and Gauhar Bil^i on the other, result- 
ing in a compromise contained in petitions filed on the 28th of April 1866 in 
the Court ofgPandit Madho Pershad, Extra Assistant Commissioner of Settle- 
ment in the Bultanpur district. This gave rise to the main question on this 
appeal which turned on its construction. 

Abdus Subhan died in 1868, and Abdul Bahman in 1874. Gauhar Bibi, 
before her death, made a gift, dated 30th A^ril 1874, of the talukas to the 
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daughter of Abdul Bahman, named Muradi Bibi^ who remained in possession 
till hev death in January 1881. her husband Abdul Wahid Khan, the present 
appellant, becoming her representative. 

Nuran Bibi. the principal plaintiff in the suit, claimed as the sister of 
Abdus Subhan, and half-sister of Abdul Bahman, alleging that these brothers 
were among the heirs of Mouazzam, having been in possession down to 
1262 F.. or 1854 A.D., the kabuliat having been made out in their names, and 
that afterwa^s, in 1263 F., '‘as a step suggested by the exigencies of the times, 
the kabuliat for the estate was executed in the name of Gauhar Bibi.'' The 
plaint also alleged that by the compromise of 28th April 1868, the brothers' 
* rights, each to one-half of the estate of Mouazzam Khan, had been admitted, 
and that it had been agreed that Gauhar Bibi should retain possession during 
her lifetime, without power of alienation, and that after her death the sons 
should share the estate equally. The cause of action had arisen on the death of 
Gauhar Bibi, the termination of the kahza haiati, or life possession, the 
interests of the two brothers having passed on their deaths to Nuran Bibi. 
The defence, among other defences, besides disputing the legitimacy of Nuran 
Bibi, was that the compromise of 1866 created only rights contingent upon the 
brothers surviving Gauhar Bibi , whereas they had died before her* so that no 
estate had passed to Nuran Bibi. 

[599] Two issues to the following effect, besides others on other points, 
were fixed in the Court of First Instance, viz., what rights, if any, did the 
brothers possess in the estate , was their interest vested or contingent ; and did 
the fact of their dying the lifetime of Gauhar Bibi divest their heirs of all 
right to inherit ?" Also, “ was the deed of 30bh April 1874 executed by Gauhar 
Bibi in favour of Muradi Bibi valid 

For the purposes of this report, the position of the co-plaintiffs and the 
co-defendants, as well as the previous litigation, sufficiently appear in their 
Lordships* judgment. 

The District, Judge was of opinion that, this being a suit relating to 
succession, it must be decided according to the rules of the Mahomedan law, 
as required by s. 3 of the Oudh Laws Act XVIII of 1876 , also that the 
parties being Sunnis, the law of the Hanifeea School was applicable. He 
translated in his judgment the petitions, dated 28th April 1866, which set 
forth the terms of the compromise. Abdus Subhan’s was as follows, as 
translated in the judgment : — 

** I, executant, put it down in writing that my mother, the defendant, 
may remain during her lifetime, as hitherto, proprietor and possessor of the 
said taluka, and may manage the ilaka through karindas (agents). But with- 
out necessity with the especial view of destroying my rights she may not 
alienate any property,*and after her death 1, executant, and my elder brother 
Abdul Bahman, ma*y become possessors and appropriators of the tlaka, situate 
in the districts ^f Sultanppr and Partabgarh. And during the life of the 
defendant I shall not disobey her in any way." 

And Gauhar Bibi’s as follows — 

** 1, executant, with a view pf foresight, have settled in this manner that 
during my lifetime, myself continue possessor and proprietress as hitherto, 
and manage the said taluka through karindas (agents) ; and without necessity, 
with a special view of' destroying the rights of these two young jpoen, I may 
not alienate any property of the ilaka situate in the districts of Sultanpur and 
Partabgarh. After my death the two young men, Abdul Bahman Khan and 
Abdus Subhan Khan, are both heirs Ceoo] and owners of the whole ; 
'they may both beoome in half-shares possessors and appropriators. ” 
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Upon these, the District Judge decided that Gauhar Bibi's rights were not 
so far qualified as to divest her of the proprietorship, and that any interest 
given to Abdus Subhan and Abdul Bahman must be regarded as contingent 
upon the event of their surviving Gauhar Bibi ; and that, under the Mahoinedan 
law, the expectant right of an heir-apparent was not regarded as a vested 
interest, and could not pass to a third party, so long as it had not actually come 
into operation by the death of the existing owner. 

This principle of Mahomedan law was uniform in its application to matters 
of succession, whether in virtue of bequest, or inheritance, or family arrange- 
ment. His finding, then, was that both Abdul Bahman and Abdus Subhan, 
having died in the lifetime of Gauhar Bibi, they never acquired any vested* 
rights in the estate, such as, under the Mahomedan law, could form the subject 
of inheritance. He added his opinion that the deed of gift, executed by Gauhar 
Bibi on 30th April 1874, was valid, having been followed by actual possession. 

On appeal, the Judicial Commissioner reversed this decree, giving his 
reasons as follows : — 

“ It appears to me that the efiect of the compromise was to give Gauhar 
Bibi a life-interest in the estate. The District Judge has held that under the 
Mahomedihi law the expectant right of an heir- apparent cannot pass by succes- 
sion, but this is the case to a limited extent only. A son’s son, for instance, 
cannot succeed if there are sons alive, hut if there are no sons alive, the son’s 
son does succeed, and the expectant right of the son has passed to the grand- 
son. On the death of Abdul Bahman and Abdus Subhan their heirs took 
their place, and had a right to the property on Gauhar Bibi’s death. 1 cannot 
agree with the District Judge that, on the death of Abdul Bahman and Abdus 
Subhan, the family arrangement lapsed, and Gauhar Bibi became sole owner.” 

Mr, cA. T. Woodroffe and Mr II Cowell, for the Appellant, contended 
that the judgment of the District Judge was correct, and that the suit 
should be dismissed. The Judicial Commissioner had erred in holding 
that the compromise of 1866 had cut [601] down Gauhar Bibi’s rights in the 
talukas to a life-estate. The settlement of 1858 having been made with Gauhar 
Bibi (all previous titles to the talukas having been swept away by the effect 
of the confiscation of Oudh lands in that year), from Gauhar Bibi, descent 
would have had to be traced, if this had been a question of proving title by 
descent. This was material, although the main poinj for consideration was 
what construction was to be put on the fiolenamah of 1866 , for it must be con- 
strued with reference to the position of the parties, as well as with regard to 
Mahomedan law. Under the compromise, Abdus Subhan and Abdul Bahman 
took no transferable interest, unless and until they should survive Gauhar Bibi. 
But they had died before Gauhar Bibi’s interest in the talukas came to an end, 
and had never received any immediate, or present, estate^ — that alone being the 
kind of estate that could pass by inheritance to any sharer claiming through 
them. It followed that Nuran Bibi took no share through the brothers, 
The Mahomedan law disallowed the creation of, transferable estates depen- 
dent as to their coming into operation upon events uncertain as to the time 
of their happening. Any uncertainty attending the transfer of property, as to 
the time when possession should be taken, •was contrary to the sfpirit of the 
Mahomedan law. Beference was made to Hedaya (Hamilton), Vol. Ill, book 
26, (of Sulh, or Composition), chap. 1 , Macnagh ten's Pripciples of Mahomedan 
Law, p. 124, |iilso Precedencs, p. 21 ; Hedaya (Hamilton), Vol. II, book 16 (of 
Sale), chap. 15; Baillie's Digest of Mahomedan Law i^Hanifeea Code, Law of 
Sale, chap. 1 ; Jeswunt Singjee Ubby Singjee v. Jet Stngjee Ubby Singjee (3 Moo. 
I. A. 245) ; Banee Khujooroomssa v. Mussamut Boushun Jehan (L. E., 3 I A. 
291) , Nawab Mulka Jahan Sahiba v. Deputy Chmimssioner of Lmknow (L. B., 
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6 L A., 63). Also in regard to the question of the sons' position in the family 
to Khaiah Hidayutoolah x. Bai Jan Khanum (3 Moo. I. A. 295). 

Mr. T. H. Coum, Q. 0.. . and Mr. C. W. Araiho<m, for the Bespondent, 
argued that the true effeot of the compromise was to admit, on the part of 
Gauhar Bibi, the existence of an estate in Abdul Bahman and Abdus Subhan, 
they conceding to her the right of [602] possession during her life. The 
widow stipulating that she should remain in possession for life, admitted the 
right of the brothers to inherit as co-sharers in the paternal inheritance ; and 
unless that right could not pass to their heir, or representative, Nuran Bibi's 
title was made out. It was, however, a right sufficiently definite to pass by 
'inheritance. Moreover, as to the argument that Gauhar Bibi was entitled to 
the talukas, as the settlement had been made with her, the rights of a talukdar 
were not vested in her, and she did not come within the provisions of the 
Oudh Estates Act 1 of 1869, afterwards enacted. The settlement only 
indicated her undisputed right to possession. The result of the compromise 
of 1866 was that she, being left in possession, agreed to be content with it for 
her life, recognizing the sons’ right to succeed after her death by a title which 
they had never abandoned. 

Mr. J. r. Woodroffe^ in reply, argued that the sons’ rights bein^, as they 
were stated to be by the compromise, the admission in favour of the widow 
must be construed with reference to the antecedent rights which she 
possessed. Gauhar Bibi, by the effect of the settlement made with her 
of these few villages (probably too few to rank as the taluka of a talukdar), 
was in the position oU a talukdar without a sanad ; and although she was not 
a talukdar within the meaning of Act I of 1869 (the Oudh Estates Act, 1869, 
s. 3), still she came within the scope of the letter dated 10th October 1859, in 
the schedule to that Act. In the settlement proceedings of 1858 the Govern- 
ment restored the lands of Oudh, the amnestied owners and claimants coming 
in upon their old titles. 

Reference was made to Prince Mirza Jehan Kudr Bahadur v. Nawab 
Afmr Baku Begum (L. R. 6 I, A,, 76), and also to Zohooroodeen Sirdar v. 
Bakaroolah Sircar , B,. (for 1864), p. 185], the latter case showing that, 
according to Mahoinedan law, a gift was held invalid where the donor was to 
remain in possession during his lifetime. 

Their Lordships’ Judgment on a subsequent day (March 4tb) was delivered 
by 

{603] Sir R. Couch. — The main question in this appeal arises upon the 
construction qf an instrument of compromise, dated the 28th of April 1866, 
consisting of two parts, one part being executed by one, and the other by the 
other of the parties to the compromise. It was made in a suit instituted in 
the Court of the Bjetra Assistant Commissioner, Settlement Department, in 
the district of Syltanpur. In order to construe it, it is necessary to see what 
was the position of the parties when it was made. Between 1821 and 1825 
one Mouazzam Khan acquired the ilaka Aidari, consisting of seven villages, 
now in the Rae Bareli, but formerly in the Sultanpur district, and about the 
year 1349 ne purchased, in the name of his sons, Abdul Rahman and Abdus 
Subhau, the ilaka Lbwana, consisting of eleven villages, in the district of Par- 
tabgarh. MouazzamtKhan died on the 22nd of January 1850, leaving three 
wi^ws, Gauhar Bibi, Mussamat Chameii, and Mussamat Bakhtawar, and two 
sons, Abdul Rahman, *the son of Chameii, and Abdus Subban, the son of 
Bakhtawar. It was admitted that Gauhar Bibi was his lawfully married wife, 
but it wag contended, on behalf of the appellant, that Chameii and Bakhtawar 
WW pevitr itijfi^rried to him, sibd tha^ their sons were therefore illegitimate. 
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Hussamat Bakbtawar had also a daughter, Mussamat Nuran, the respondent, 
who it was contended was not Mouazzam’s daughter, having been born only 
three months after her mother first entered his harem. In 1855 or 1856, before 
the annexation of Oudh, a settlement of the whole estate was made with Oauhar 
Bibi, and a kabuhat executed in her name, and from that time until her death 
she remained in possession of it. In April 1858, shortly after Lord Canning's 
Proclamation on the 15th of March 1858, by which all the estates in Oudh were 
confiscated to the Government, a summary settlement of the estate was made 
with her. No sanad was granted to her, and her name is not entered in the 
list of persons who were to be considered talukdars within the meaning of Act 
I of 1869 (the Oudh Estates Act). On the Slst of January 1866, Abdus Subhan* 
brought a suit in the Court of the Extra Assistant Commissioner, Settlement 
Department, against Gauhar Bibi, to recover one-half of the village of Sarai 
Mahesa, one of the villages in [604] Aidari. In the plaint the tenure is 
described as talukdar without a sanad, and Gauhar Bibi is named as talukdar. 
The ground of the claim is stated to be that Mouazzam Khan, during his 
lifetime, caused the kabuhat of the village in suit, together with the entire 
taluka, to be executed in the name of the plaintiff and Abdul Hahinan, so that 
in virtue^ thereof they continued m possession duiing their father's life- 
time, and after their father’s death they held continuous possession till 1263 F. 
In the middle of 1263 F., when British rule was established, the entire 
taluka was settled with strangers for non-payment of the arrears of Government 
^revenues ; after 1266 F. (1859), on the re-occupation of the province, the 
settlement of the entire taluka was made with the defegdant in the absence of 
the plaintiS. 

The plaintiff did not rely upon any title in the sons as heirs of their 
father. He relied upon the kabuhat, and the possession under it, as evi- 
dence that their father in his lifetime made them real owners of the 
estate, and that they were not furztdars. He would have had to prove this, 
there being, according to the law in India, no presumption in their favour from 
the fact of their being sons of Mouazzam It does not appear in the record 
of the present suit what defence was made by Gauhar Bibi Possibly no formal 
defence was made before the compromise was come to. Her case would be 
that in 1855 or 1856 a settlement of the estate was made with her and a kabuiiat 
executed in her name, and she had ever since been in possession of it , and, 
further, that in April 1858, after the confiscation, the Government had made a 
summary settlement with her. The compromise was made by two petitions to 
the Settlement Court, one by Abdus Subhan, and the other by Gauhar Bibi. 
The former is in these words . — 

Whereas the petitioner has instituted a suit iii the Settlement Court against his mother, 
Mussamat Gauhar Bibi, for proprietary right in half of taluka Serai Mahesa, in pergunnah 
Rokha, in the Sultanpur district Now, an amicable settlement havwig been made between 
the petitioner and his said mother, a deed of compromise is filed this da^ m the Scttleihont 
Court *, therefore I, the declarant {fnau mukir) commit to writing that (my) mother, defendant, 
shall during her lifetime continue as heretofore (6a dastur) to hold possession, of, and be 
mistress of, the taluqa, and manage the estate [605] through agents, but she skull not, With- 
out any special emergency, alienate any property so to deprive me of my right, and that 
after her death I, the declarant, {nuiu mukir) and my step-brother, Abdul Rahman, shall 
possess and enjoy each one-half of the entire tlaka, situate in theMistricts of Sultanpur and 
Partabgarh, and that so long as the defendant may be living I shall obey her.” 

The petition of Gauhar Bibi is similai to this, wifti the addition, after the 
names of Abdul Hahman and Abdus Subhan, of the words, ** shall become 
successors to, and proprietors of, the said ilakaX Thereupon the Court, on the 
28th April, made an order dismissing the suit. ^ 
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Abdus Subhan died on the 25th of February 1868, and Abdul Bahznan on 
the 10th of March 1874, leaving a daughter, Muradi Bibi. On the 30th of 
Apriri874, Gauhar Bibi executed a deed of gift in favour of Muradi Bibi, and 
on the 18th of October 1875 Gauhar Bibi died, leaving Muradi in possession 
of the entire estate. There had been some litigation between Mustafa Khan, 
the nephew of Mouazzam, and Gauhar Bibi, but it is not necessary to notice 
those suits, nor a suit brought by him against Muradi Bibi after Gauhar Bibi’s 
death. 

The suit, which is the subject of this appeal, was brought on the 1st of 
, November 1880, by Mussamat Nuran Bibi, Sardar Prem Singh, and Mahomed 
Taha Khan, the latter two being said to be purchasers from Nuran Bibi of a 
share of the estate, against Abdul Wahid Khan, the husband of Muradi Bibi, 
Mussamat Shaluka, one of the two widows of Abdul Bahman, and other defen- 
dants who were mortgagees of the estate. The claim was to recover possession 
of 8 annas 7 pie share of the estate by virtue of inheritance from Abdul Rah- 
man and Abdus Subhan, and the ground of ic is stated to be that, by virtue of 
the transfer of the property effected by Mouazzam Khan in his lifetime, by 
causing a kabuhat to be executed, both the sons remained in proprietary posses- 
sion of the estate down to 1262 P., and that under the deed of compromise, 
Abdus Subhan’s right to one-half of the estate and Abdul Rahman's to the 
other half having been admitted, it was settled that Gauhar Bibi should retain 
possession of the estate during her lifetime, without power of alienation, and 
that after her death both the sons would take the estate half and half. The 
respondents, in the reasons in their [ 606 ] case in this appeal, put the same 
construction upon the compromise, and in the argument their counsel contended 
that it was a recognition of right of inheritance m respect of what would have 
been the sons’ rights, supposing they had succeeded in the suit. 

Their Lordships are of opinion that the compromise cannot be construed 
as adi[nitting the right which was claimed by either of the parties In Abdus 
Subhan’s petition it is stated that Gauhar Bibi sued for proprietary right, 
and if she is to be considered as admitting tbo proprietary right which 
the sons sued for, they must be equally considered as admitting her proprietary 
right. These rights are inconsistent, and, as both could not have been admitted 
by the compromise, neither can be considered as having been. Further, Gauhar 
Bibi is not merely to have possession of the estate during her life ; she is 
to be mistress (or, as the District Judge has translated the petition, proprietor) 
of the taluka. During her life, the whole interest in the estate is to be 
in her. Thep comes the question . What is the interest which is given 
by the compromise to the sons ? To give the plaintiffs a title to the 
estate it must be a vested interest which, on the death of the sons, passed to 
their heirs, and is similar to a vested remainder under the English law. Such 
an interest in at^ estate does not seem to be recognized by the Mahomedan law. 
The suit was tried in the first instance by the District Judge of Rae Bareli, a 
Mahomedan, who held that the interest, if any, created by the compromise, 
must be regarded as future, and contingent upon the event of Abdul Rahman 
and Abdus Subhan surviving Gsftihar Bibi. After giving his translations of the 
petitions^ which substtantially agree with those which have been quoted from 
the record, he says ^ 

“ From those words m the applicatioxi it is clear, to my mind, that the parties to the 
compromise intended that Gauhar Bibi should continue to be the proprietress and possessor 
of the estate as before, and without any limitations or restrictions which would divest her of 
ownership dtiniig her lifetime. Th^ vfords ba dastur malik wa kabis, which occur in both 
apphoatiems, leaiib no doubt upon this point.” 
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Further on, he says, — 

** But it is clear to me that her (Gauhar Bibi) proprietary rights were not qualified in 
any such manner as to devest her, wholly or partially, of the [ 607 ] incidents of ownership. 
The arrangement contained in the compromise would bo called by the Mahomedan lawyers * a 
tauris,' or ‘ making some stranger an heir,’ and cannot be regarded as creating a present or 
vested interest. The words of the compromise do not bear any such construction, as the 
plaintifis seek to put on them, and if they do create any interest, such interest must be regard- 
ed as future, and contingent upon the event of Abdul Rahman and Abdus Siibhan surviving 
Gauhar Bibi. Under the Mahomedan law, a mere possibility, such as the expectant right of 
an heir-apparent, is not regarded as a present or vested interest, and cannot pass by succes- 
sion, bequest, or transfer so long as the right has not actually come into existence by the 
death of the present owner. This pryiciple of Mahomedan law is uniform in its application to 
matters of bequest, inheritance, or otherwise.” 

There was an appeal from this decision to the Judicial Commissioner, who 
reversed it, holding that on the death of Gauhar Bibi the estate became the 
property of the heirs of Abdul Rahman and Abdus Subhan, that Gauhar Bibi 
had not the absolute right to alienate the estate, and th,p.t her gift to Muradi 
Bibi was invalid. He said it appeared to him that the effect of the compro- 
mise was to give Gauhar Bibi a life interest in the estate, and, on the death of 
Abdul Rahman and Abdus Subhan, their heirs took their place and had a right 
to their property on Gauhar Bibi’s death. He seems to have thought that 
this was in accordance with the Mahomedan law, but it is not clear that he 
did BO. 

Their Lordships do not take this view of the compromise. In Mmsamut 
Humeeda v. Mussamut Budkm (17 W R,, 626), in which judgment was given 
by this Committee on the 26th March 1872, the High Court of Calcutta had 
held that, by an arrangement between the plaintiff, a Mahomedan widow, 
and her son, an estate was vested in the plaintiff' for life, and, after her 
death, was to devolve on her son, by way of remainder, but their Lordships 
held that the creation of such a life estate did not seem to be consistent 
with Mahomedan usage, and there ought to be very clear proof of so unusual 
a transaction* They thought that expressions from which it might be 
inferred that the plaintiff was to take only a life interest might be 
explained on the supposition that they may have been used to import that 
[608] the property was to remain with the widow for the full term of her life, 
and that the son as her heir would succeed to it after iier death. Their 
Lordships think this is the reasonable construction of the compromise in this 
case, and that it would be opposed to Mahomedan law to hold that it created 
a vested interest in Abdul Rahman and Abdus Subhan, which passed to their 
heirs on their death in the life-time of Gauhar Bibi. 

It is unnecessary to consider the other questions raised in this appeal, and 
their Lordships will humbly advise Her Majesty to reveflse the decree of the 
Judicial Commissioner, and to order the appeal to him to be dismissed with 
costs. And the respondents will pay the costs of Tihis appeal. 

Appeal allowed. 

Solicitors for the Appellant ; Messrs. Bajrrow and Boqers, • 

Solicitor for the Respondents . Mr. T. L. Wilson, • 

NOTES. 

[ MAHOMEDAN LAW-ESTATES IN REMAINDER- 

In Akbar Ah v. Ahdool Ali (1907) 9 Bom , L R., 295 (see also 32 Bom., 172 on appeal 
therefrom), RUSSELL, J., noticing the conflict between this case and 17 I. A., 201 and ascer- 
taining from the records further facts as regards the latter, stated, at p. 802, am of 
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opinion that the first line of the headnote in 11 Gal., 597 is stated too broadly. In my q^nion, 
it shpuld be stated that Mahomedan law does not recognise vested estates in remainder with 
all their consequenoes.** 

Life interests can be created under the Shiah law, and the contingent remainder limited 
thensipon can be alienated and can be attached and sold m execntion. — (1907) 83 Bom., 
172 : 9 Bom. L. R., 1153 on appeal from 9 Bom. L. R., 395. Such interest is heritable 
ibid , ; contra, (1906) 38 All. 633 : (1906) A. W. K., 146 . 3 A .L. J., 3S7; These rules do not 
a^dy to Hindus, (1908) 30 All., 406 : (1906) A. W. N., 165 . 5 A. L. J., 433. 

This case was explained in (1907) 33 Bom , 173 as having determined the rights under a 
particular deed, and as having neither affirmed nor disaffirmed the invalidity of estates m 
remainder under the Mahomedan law ; on the authority of 17 I. A., 301 it was there stated 
that such estates can be created. 

The chance of succession of a Mahomedan heir is not transferable, 13 I. A., 91 at 101 : 11 
Cal., 697 ; nor is it releasable : — (1907) 9 C. L. J., 50 , (1906) 31 Bom., 165 8 Bom., L., R. 
781 ; (1905) 30 Bom., 304 . 7 Bom., L. R., 743 ; (1889) 11 All , 456 (expectant heir cannot sue 
to set aside deed); Wilaon*s Anglo- Mahomedan Law, III Edn., (1908) 254.] 


[11 Cal. 608] 

APPELLATE CIVIL. 

The 8th April, 1886. 
i Present : 

Sir Richard Garth, Kt., Chief Justice, and Mr. Justice Mitter. 

Noor Ali Mian Ehondkar Defendant 

versus 

Ashanullah Plaintiff. " 


Notice, Substituted service of — Beug. Act VIII of 1869, s. ll-Segulatiou 
V of 1812, s, 10 — Evidence of substituted service, Nature of — Burden of proof. 

Proof of the validity of substituted service required by s. 10, Regulation V of 1813, is 
stricter than that necessary under the terms of s. 14 of Bengal Act VllI of 1669. 

Ram Chunder DtUt v. Jogeah Chunder Dutt (19 W. R., 358 , 12 B. L. R , 229), 
distinguished. 

Where the only evidence in support of substituted service was the statement of the serving 
peon that he had searched ^for the tenant and could not find him , Jield, that such evidence 
was sufficient, under the terms of s. 14 of the Bent Act, to throw the onus upon the defendant 
to show by crosb-examination or otherwise that the search was not properly made. 

[ 609 ] This was a suit for ^hancement of rent. On the part of the defen- 
dant, it was urged, among other things, (i) that 4;he service of notice wa§ 
not good in Jiaw ; (ii) that the land in question was held under a pottah of the 
21st Assin 1176 B. S. or more than a century old ; (iii) that a uniform rent 
had been paid for at l^ast a period of twenty years, giving rise to the presump- 
tion laid down by s. 4*of Bengal Act VIII of 1869. 

^Appeal under s. 15 of the Letters Patent against the decree of Mr. Justice FlEDD^ one 
of the Judges of this Court, *dated the 30th of Juno 1884, in appeal from Appellate Decree 
No. 762 of 1883, against the decree of Baboo Rajendra Coomar Bose, Additional Sub^Judge 
of Hymensing, dated the 16tb of January 1^3, reversing the decree of Baboo Khetter 
^^erOiad Mukbarji, First Munsif of Attiah, dated the 19th of March 1882. 
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Tbe Mimsiff found that the pottah was forged, that there was no reliable 
evidence to create a presumption under s. 4, that there was nothing wrong with 
the senrioe of notice, it having been affixed at the usual place of residence after 
due search. 

On appeal, the Subordinate Judge held, oi^ the authority of Bam Ghunder 
Dutt V. Jogesh Ghunder Dutt (19 W. B,, 353 ; 12 B. L. K., 229), that in order 
to render valid a substituted service it was incumbent on the plaintiff, under the 
provisions of s. 14 of the Bent Act, to show, not merely that a search had been 
made, but also the nature of the search, and that the defendant had actually 
kept himself out of the way when the notice was affixed to his house. The 
Subordinate Judge further relied on Bissonath Sircar v. Tara Prosonno Mozoom- 
dar (22 W. B., 482) ; Buroda Kant Boy v. Baj Ghurn Bumoshil (24 W. B. 381) ; 
and Bama Bat v. Sridhur Pershad Narain Sahat (4 C. L. B., 397), and set aside 
the Munsiff’s decree. 

On appeal by the plaintiff to the High Court, the value of the suit being 
under J^s. 50, the case came up before a single Judge, Mr. Justice Field, who 
was of opinion that the case of Bdm Ghunder Dutt v. Jogesh Ghunder Dutt did 
not apply to the present case, and proceeded to observe : The law applicable 

to the service of notice in the present case is to be found in s. 14 of Bengal 
Act VIII of 1869 and is as follows : ‘ Such notice * shall, if practicable, 

be served personally upon the under-tenant or ryot. If /or any reason the 
•'notice cannot be served personally upon the under-tenant or ryot, it 
shall be affixed at the usual place of residence.' Now, the words for 
any reason can scarcely, I think, be limited to mean when the person 
to be served is keeping out of the way, because there may be other reasons 
[6103 besides this, which may render the service of the notice impracticable. 
I think, therefore, that the decision, or rather the observation in the decision 
of their Lordships in the Privy Council, do not conclude the matter before me 
in the present case. I have already said that I do not consider the Subordinate 
Judge was justified in assuming that the peon had failed to make the nedbssary 
inquiries, there being no evidence that he had not made these inquiries, and no 
question being put either to the peon or to the man who went with him to point 
out the person to be served, to bring these matters out in cross-examination. 
Both the witnesses declare that there was a search. What the nature of the 
search was we do not know. A proper cross-examination would have elicited 
the facts." 

He, therefore, set aside the judgment of the lower Appellate Court on this 
point, and both the Courts below being agreed on the merits of the case, decreed 
the plaintiff’s claim. 

Tbe defendant appealed under s. 15 of the Letters Patent ; it was mainly 
contended on his behalf that there was no bond fide attempt made to effect 
personal service of the notice, and it was for the plaintiffe to prove why 
personal service was impracticable , and in support of this contention the 
following cases were cited :r— 

Bam Ghunder Dutt v. Jogesh Ghunder Dutt (19 W. B., 353 ;*12 B. L. B^ 
229) ; Bissonath Sircar v. Tara Prosonno Mozoomdar (22* W. B. 482) ; Buroda 
Kant Boy v. Baj Ghum Bumoshil (24 W. B., 381) ; Bama Bai v. Sridhur 
Pershad, Narain Sahat (4 C, L. B., 397). 

Baboo Hari Mohn Chackrabatti for the Appellant.* 

Baboo Bashbehari Ohose and Baboo Basant Coomar Bose for tbe 

BeHiondent. ' • 
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Tto Jad^ent of the Court (GaETH, 0 J., and Mitteb, J.) was delivered by 

Garth, O.J. — In this case I entirely agree with the learned pleader, who 
has' argued the case for the appellant, that if the question before us had b^n 
merely one of fact this Court would not have been justisfied in interfering 
with the finding of the [611] lower Court. We have always in this Bench 
adhered most strictly to that rule. Unless we could see that the lower Court 
had either committed some error of law, or had been under some misap- 
prehension of, law, we have always refused to interfere. 

But it seems to me that, in this case, the judgment of the Subordinate 
Judge has proceeded upon a misapprehension of the law. 

The question was, as to whether the notice of enhancement was properly 
served under s. 14 of the Bent Law (Bengal Act VIII of 1869) ; and it seems 
that two witnesses were called to prove the proper service. One was the peon 
who was employed to serve it, and the other was the person who had to identifv 
the defendant and the house in which he lived. 

The first of these witnesses stated in evidence that after search hq was 
unable to find the defendant ; and, therefore, he effected the service by posting 
up the notice on his house. This witness, it appears, was not cross-examined as 
to this faot ; his evidence was supported by the other witness whom I 
have mentioned ; and when the defendant himself was called, he does not say 
that he was at home when the service was effected, nor, in fact, does he profess 
to know where he was at that time. This is not a case, therefore, where the 
defendant has tried to prove that the service was irregular , and the only objec- 
tion taken to the evideiice was, that the peon did not sufficiently explain the 
nature of the search which he made to find the defendant. If there had been 
any real reason for supposing that the search was not properly made, and that 
no suflScient pains were taken to discover the defendant, and serve him person- 
ally, that ought surely to have been made the subject of cross-examination. 

The Munsiff found upon this evidence that the service was sufficient ; but 
the view of the Subordinate Judge was this. In the first place he seems to 
have thought that it was necessary, in cases of this kind, that the witness who 
came to prove the notice should not onlv show that he had made search for the 
defendant, and could not find him, but that he should also go on to explain the 
various means, which he had taken to find him. 

In this, he would seem to have dealt with the proof more C612] strictly 
than the law requires ; but if that had been the sole ground upon which he 
based his finding, I should have doubted whether we ought to interfere : but 
what he afterwards goes on to say serves to satisfy us that the Subordinate 
Judge was under a misapprehension of the true meaning of s. 14 of the Bent 
Law, under which tho service of the notice was made, and that his decision 
was more or less baced upon that misapprehension. 

He has referred, in support of his view, to the judgment of the Privy 
Council in a case of Ram Chhinder Dutt v. Jogesh Chunder Dutt (19 W. B., 353 ; 
19B.L. B.229). 

In thak case the suit was brought to enhance the rent of a tenant ; and one 
defence to the suit w^.s that no notice of enhancement had been served. The 
case was appealed to the Privy Council, and was decided in the defendant’s 
favour other grounds. But at the close of their judgment these words 
oecnr : — 

Their Lordships desire to say that they have great doubt whether 
the evidence sufficiently shows that the notice to enhance was properly 
served. If it had been necessany to determne that point, the evidence must 
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have been necessarily looked at to see if any presumption could have been raised 
that Bam Charan Dutta was keeping out of the way at the time when it was 
attached to the door. Their Lordships are of opinion that in case of substi- 
tuted service, that is, service substituted for the personal Service which the 
statute requires, wherever it is prescribed, the Courts should take care to be satis- 
fied that the condition on which alone substituted service is good, exists, namely, 
that the person who ought to be served is keeping out of the way.*’ 

It does not appear from this report in the Weekly Beporter, to what 
provision, as regards the service of notice, their Lordships were alluding, but 
from the report of the same case, in 12 B. L. B., 229, it appears that the enact- 
ment to which they referred was Begulation V of 1812, s. 10. From that report 
it appears that Mr. Letth, the counsel for the plaintiff, relied upon that enact- 
ment only. 

CMS] Section 9 of the Begulation provides that no cultivator or tenant of 
land shall be liable to pay enhanced rent, unless under some written engage- 
ment with his landlord, or unless a formal written notice has been served upon 
him to pay enhanced rent ; and then s. 10 provides that until such notification 
has been duly served, no greater rent shall be exigible by process of distress, 
nor recoverable by suit in Court, than the cultivator or tenant was bound to 
pay under his previous engagement , and then it goes on to say as regards the 
service of the notice that — 

" ** In all practicable cases the required notification shall be served person- 

ally on the tenant , but if he shall abscond, or conceal himself, so that it cannot 
be served personally upon him, it shall be affixed at hisuaual place of residence." 

It is evidently to that enactment that their Lordships refer, when they say, 
in their judgment, that it must be shown that the tenant is keeping out of the 
way to avoid service. 

Now it is important to note that the language of this condition is very 
different from that of s. 14 of the Bent Law That section enacts that “ such 
notices (that is to say, notices to enhance) shall be served by, order 8f the 
Collector, in whose jurisdiction the lands are situated, upon the application 
of the person to whom the rent is payable , and shall, if practicable, be served 
personally upon the under-tenant or ryot; and if for any reason the notice 
cannot be served personally upon the under-tenant or r^ot, it shall be affixed 
at his usual place of residence." 

Under s. 10 of the Regulation of 1812 the substituted service can only 
be resorted to when the tenant absconds or conceals himself , etc, whereas 
under s. 14 of the Bent Law. the substituted service may be made, '\f for any 
reason the notice cannot be served personally. 

And there is doubtless good reason for this difference in the two enact- 
ments. Under the Begulation of 1812 the mere service ot the notice to pay 
enhanced rent of itself rendered the tenant liable to pay tjie enhanced rent 
mentioned in the notice , whereas, practically speaking, the notice given under 
s. 14 of the Bent Law ^only enables the landlord to bring a suit against 
the tenant to establish his right to the enhanced rent, and in^ that 
suit the question whether any and what enhancement ought to be allowed is 
duly considered and tried. 

In the first case, therefore, there is every reason Vhy personal^ service 
should be a condition precedent to the enhancement, and should not be 
dispensed with, except in the case of the tenant absconding, or concealing himself, 
or, in the words of the Privy Council, keeping out of the way to avoid service , 
whereaiS in the last case, where the notice is duerely a preliminary step to 
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bringing a suit, it was probably thought reasonable that personal service of it 
should be unnecessary, if, for any reason, the tenant could not be personally 
served. 

Whether this was the view of the Legislature or not, it is certain that the 
language of the two enactments is very diiferent ; and it is obvious that the 
lower Appellate Court has made a mistake in applying to this case, where the 
question arose under s. 14 of the Kent law, the more stringent rule which was 
laid down by Eegulation V of 1812. 

The mistake, however, was one for which the Subordinate Judge might 
well be excused, for in the report of the Privy Council case in the Weekly 
Beporter, it does not appear to what enactment their Lordships were referring , 
and we find, moreover, that in more than one instance in the High Court 
this decision of the Privy Council seems to have been misinterpreted in the 
same way. 

In the present case it appears to us that the fact of the tenant not being 
found, although search was made for him, was a sufficient reason prvmdfacAe 
for affixing the notice at his place of residence. The witnesses were not cross- 
examined as to the sufficiency of the search, and the defendant, though called 
as a witness, does not pretend to sgiy that he was at home at the time, or that 
notice might have been served upon him personally. 

It is probable that but for the misapprehension of the law, into which the 
Subordinate Judge has fallen, he would have agreed with the MunsifiT as to the 
sufficiency of the notice ; but, speaking for myself, the only doubt I have had is, 
whether the learned Judge who decided this case ought not to have remanded 
it to the Court below, pointing out to the Subordinate Judge the mistake 
which he had made, and directing that the case should be re-tried. 

C6I5] But my learned brother thinks — and I am disposed to agree with 
him — chat this course would be almost superfluous ; because, if we were to send 
the case back to the Subordinate Judge, with the observations which we have 
alreaoly made, we cannot doubt but that he will find the notice to have been 
sufficient. 

We think, therefore, that the learned Judge was right in the view which 
he took, and that this appeal should be dismissed with costs. 

Apjyeal dismissed. 


NOTES. 

I “ Their Lordships* observation (in 12 B L. B., 229) was, however, made with reference 
to the wording of Bengal Regulation V of 1812, which did not contain any words corresponding 
to 'iOT any other reason, thp summons cannot be served.’ Under the C.P.C (1882, 1908) the 
substituted service wip bo valid if any other reason is proved, 11 Cal., 608; but it will be 
necessary for its validity that there is some reason for the impracticability of the service *’ — 
Hukm Chand on Civil Procedure* (1900), Vol. I, p 689.] 
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KALI CBANDBA aiNGH ftc. V. HAJKISHOEB' BHtTDDBO [1885] I.L.R. 

[11 Cal. 61S] 

APPELLATE CIVIL. 

The 13th May, 1885. 

Pbbsbnt . 

Me. Justice Field and Me. Justice Geant. 

Kali Chandra Singh and another Plaintiffs’ 

Versus 

Bajkishore fihuddro One of the defendants. 

Co-sharers tn an undivided estate — Suit for enhancement of a proportionate 
share of the rent by one co-shater — Collection of rents separately. 

A, an eight-anna sharer in an undivided estate, who collected his portion of the rent 
separately, brought a suit upon notice issued by himself against a tenant, in which he made 
the other co-sharers parties (defendants) to recover arrears of roiil at an enhanced rate in 
proportion to his share. 

Held, that such a suit was not maintainable, ifhless it could be shown that the co-sharers 
had refused to join as plaintifis 

Bidhu Bhusun Basu v Kamaraddt Muiidul (I L. R., 9 Cal , 864), distinguished. 

The plaintiffs, who were the owners of an eight-anna share of an undivided 
estate, brought this suit for enhancement of rent* in proportion to their 
share. The other co-sharers were made parties (defendants) in the suit, It was 
not disputed that the rents in the plaintiffs’ share were paid separately , but 
the contention was that the suit could not be maintained at the instance of the 
plaintiffs alone who were owners of a fractional share of the estate in which 
the holding was situate. The Munsiff* held that Gopal v. Macnaghten (I. L. 
R., 7 Oal., 751) did not apply, and relying on the [616] authorities of 
Gum Mahvmed v. Moran (I. L. R , 4 Cal , 96), and Kashcekishdrc Boy Chow- 
dhry V, Ahp ‘ Mundid (I. L. R., 6 Oal., 149), dismissed the suit. The lower 
Appellate Court was of opinion that the question raised in the case was not 
decided in Chum Singh v. Hera Mahto (I. L. R., 7 Cal , 633), and following, in 
addition to the authorities cited by the Court of First Instance, Bharrut 
Chunder Boy v. Kally Das Dey (I L. R.. 5 Cal., 574), and Balajt Baikajt Pinge 
V. Gopal Bin Eaghu Kuli (I. L R., 3 Bom , 23), upheld the decision of the 
Munsiff*. 

On appeal to the High Court, tlie plaintiffs’ pleader, in support of his 
contention, referred to Chum Singh v. Hera Mahto (I.^L. R , 7 Cal , 633), and 
Bidhu Bhusun Basuv. Kamaraddi Mundul (I. L R., 9 Cal., 864). 

Baboo Orish Chunder Chowdhari for the Appellants. , 

Baboo Dwarika Nath Chuckerbiiity for the Respondents. 

The Judgment of the Court (Field and Grant, JJ.) was delivered by 

Field, J. — The question in this case is»whether a co-sharer ^s entitled to 
maintain a suit for enhancement of his share of then'ent, which, according 
to his allegation, was separately collected by him. We will assun^ for the 
purposes of our decision in this case that the share of the rent was, in this 

• Appeal from Appellate Decree No. 2748 of 1883, againatTthe decree of Baboo Bajendra 
Coomar Bose, Additional Subordinate Judge of Mymensingh, dated the 5th of July 1883, 
afbnning the decree of Baboo Aiiaiid Nath Moaoomdar, Muusifi of Netrocoria, dated the 1st 
of September 1882. • 


1227 



c«i> -KALI cmmSA SIHOH Ae. V. RAJfKiammi Ae. U885] 


particular case» separately collected. The Courts below have held that such a 
suit is not maintainable. It has been pressed oipon us by the learned vakil 
that the decision of the Courts below is wrong upon the authorities. He first 
pressed upon us the decision of the Full Bench in the case of Ckuni Singh v. 
Hsra Mahto (I. L. B., 7 Cal., 683). We think that the only observation 
necessary to make with reference to this case is that the very question we 
have now to decide was referred to a Full Bench ; but was not decided, because, 
according to the opinion of the majority of the Court, this point did not arise 
in that case/ Then the learned vakil relied upon the case of Bidhu Bhusun 
Basu V. Kamaraddi Mundul (I. L. B., 9 Cal, 864), but in that case this 
point was not decided ; the point decided was, whether the notice of 
'enhancement was good. The question we have to [617] decide in second 
appeal is,” said CUNNINGHAM, J., “ whether this notice was good. This 
question has, in our opinion, been decided in the affirmative by the 
observations of the Chief Justice in the Full Bench case of Ckuni Singh 
V. Hera Mahto, We understand the meaning of the Chief Justice to be that a 
suit by a portion of the co-sharers for rent at an enhanced rate may be brought, 
provided the other co-sharers are joined in the suit either as plaintiffs or defen- 
dants : and that, in such a case, notice may be duly given by that pcihion of 
the co-sharers by which the suit is ^stituted.” 

On the other hand, there is more than one decision of this Court, in which 
it has been decided that such a suit cannot be maintained In the Full Bench 
decision in the case of Ghini Mahomed v. Moran (I. L. B.,4 CaL, 96), the 
learned Chief Justice, after pointing out that a suit by one co-sharer for a 
kabuhat would not lie, proceeded as follows : “ The right of one co-sharer to 

enhance the rent of his share separately must be governed by the same principle 
as his right to a kabuhat'' 

Then in the case of Bharrut Chunder Boy v. Rally Das Dey (I. L. B., 5 
Cal., 574), it was held that one co-sharer, even if he made all the other 
oo-sh^jers parties to the suit, cannot sue for separate rent. I may also refer 
to the case of Jogender Chunder Ghose v, Hurrtsh Chunder Chattopadhya 
(10 C. L. B., 331) in which, however, the other co-sharers were not made 
parties. I may observe that a similar view has been taken by the Bombay 
High Court in the case of Balaji Batkajt Pinge v. Gopal Bin Baghu Kuh (I. L. 
B., 3 Boro., 23). * 

We, therefore, think that the point in question is concluded by authority, 
and unless we were prepared to dissent from the decisions of this Court, we 
would not be justified in referring the question to a Full Bench, as we have 
been asked to do. Speaking for myself, 1 am not prepared to dissent from the 
decisions to which I have referred. It is contended that if all the co- 
sharers are made parities to the suit, no injustice can be done to any 
of the parties, and the observations of the Chief Justice in the Full Bench 
decision in Chum Singh v. Hera Mahto w^ere pressed upon C»iB3 us. 
It may be observed that, * although all the co-sharers have been made 
parties (defendants) in the present case, there is no allegation that they refused 
to join as coi^plaintiffs. But can |ull justice bo done, even if all the co-sharers 
are made parties to sijch a suit, 2 .e., a suit brought to enhance not the whole 
rent, but a fractional share of it ? The Court could only decide upon a fractional 
enhancement ; the other* co-sharers are presumably not interested in that fraction; 
and solar as regards the other sharers and the shares belonging to them, upon the 
of enhancement, lihe Court could not only not do full justice, but could 
absolutely do nothing. It would becomi)etent to each of^bese sharers to bring 
^terwards against the tenant similar separate suits for the enhancement of 
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0 ach of l^hese shares of rent. Such a multiplicity of suits would be harassing 
to the tenant in the highest degree. It has been held that a suit to set 
aside the sale of a putm taluk as regards a share only is not maintainable 
by a single shareholder ; but that the suit must be by all the shareholders 
to set aside the sale as regards the entire taluk. A similar decision was given 
when five lessees of a Government estate brought separate suits to set aside the 
sale of that estate for arrears of Government revenue, and there are in the books 
numerous other cases to show that a suit of this kind, affecting only a fraction 
of the interest belonging to a number of persons, cannot be maintained unless 
two conditions are complied with, namely, first, that all the parties interested 
are before the Court ; and, secondly, that the whole of the subject-matter can 
be affected by the decree so as to prevent multiplicity of suits. 

We are, therefore, of opinion that the appeal must be dismissed with costs. 

Appeal dismissed. 


NOTES. 

[All co-sharers are necessary parties in a suit for relief by any corsharer m respect of his 
own shaft 520 Cal , 107 ; 4 Cal., 96 ; 5 Ca! , 574 , 11 Cal., 616 ; 8 Cal , 353 ; 17 Cal , 638 
(under Bengal Tenancy Act, sec 188) ; 16 Cal., 40^ (suit in ejectment). 

One cannot be made plaintiff against one’s consent, a id a co-sharer, being entitled to 
be plaintiff, cannot be made defendant except on his refusal to be plaintiff . — 7 Cal. 942 ; 
7 All., 326 ; 11 Cal., 618 , 14 Mad., 489 , 17 Cal , 160 ; 1 C.W.N., 659 ; 221 ] 


[619] APPELLATE CRIMINAL. 

The 13th May. 1886. 

PKESENT • 

Mr. Justice Mitter, Mr. Justice Macpkerson and 
Mr. Justice Prinsbp. 

Matuki Misser Appellant 

versus * 

Queen -Empress Respondent." 

Causing disappearance of evidence of an off ence —Omitting to report a sudden 
unnatural or suspicions death — Indian Penal Code {Act XLV of 1860), 
ss, 176, 201 — Criminal Procedure Code (Act Xof 1882), s. 45. 

Before an accused can be convicted of an ofience under s. 201 of*the Indian Penal Code, 
It must be proved that an offence, the evidence of whic]\ he is charged with causing to 
disappear, has actually been committed, and also that the accused knew or had information 
sufficient to lead him to believe that the oSeiice had been committed. 

Empress of India v, Abdul Kadir (I Li. R., 3 AIV, 279) followed. • 

Held (per PRINSEP and Macpherbon, JJ).— It is not necessary in order to support a 
conviction under s. 176 of the Indian Penal Code against a person (ailing within the provisions 
of s. 45 of the Criminal Procedure Code, for not giving information of an occurrence falling 
under clause (d) of that section, to show that the death actually occurred on his land, when 
the circumstances disclosed show that a body has been found under mreurnstanoes denoting tliat 

•Criminal Appeal No. 277 of 1885, against the conviction and sentence passed by 
J. W. Badcook, Esq,, Sessions Judge of Bhagulpore, dated the 9th of April 1885. 
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the dearth was suddea, unaatiural, or suspicious, the fllndiug of the body being a fact from 
which a Gourt might reasonably infer, in the absence of evidence to the contrary, that the 
death took place there 

Held (per MZTTEB, J,). — It is necessary to secure a conviction in the latter case to prove 
that the death took place or occurred in the village or on the land of the accused, and the 
finding of a body there does not of itself afford that proof. 

In this case the appellant and one Bhatu Ohowkidar were charged with 
offences under ss. 176 and 201 of the Indian Penal Code, 

The facia were as follows : — 

On or about November 16th one Mussamut Bhulkia went into a field 
^ belonging to one Ghogan, the nephew of the appellant. On Ghogan finding her 
there it was alleged by the prosecution that he had slapped her twice, and that 
she fell down and the next day was found lying dead in a field not far from that 
in C 820 ] which she was, where she was alleged to have been hit. The 
prosecution further alleged that the death was caused or accelerated by the 
slaps, and that the appellant, in order to screen his nephew, induced Sangli, 
the deceased’s son, to burn the corpse, and prevented any report being made. 
As a matter of fact, the corpse was burnt on the night of the day on #hich it 
was found, and no report was made to the Police till the 25th November, 
when Bhatu gave information to a Sub-Inspector in a neighbouring village. 
An enquiry then took place, which resulted in Ghogan being put on his trial 
under s. 304 of the Penal Code and discharged for want of sufficient evidence. 
Before the Sessions Court, Matuki, the present appellant, took the objection 
that as Ghogan had be^n discharged it must be held that no crime had been 
committed, and that a charge therefore under s. 201 would not lie, and he 
relied upon the decision in Empress of hidta v. Abdul Kadir (I. L. E., 3 AIL, 
279) as an authority for this proposition, but this objection was overruled by 
the Court following the case of The Queen v. Hardut Surma (8 W. E., Or., 68). 

The nature of the evidence adduced in support of the charges and the find- 
ing of^he Sessions Judge were as follows : — 

Two witnesses, women, deposed to the fact of Ghogan assaulting Bhulkia, 
and their evidence, which had been held untrustworthy in Ghogan’s case, was 
accepted by the Sessions Judge as reliable. Other witnesses deposed that they 
heard a rumour to the ^ffect that Ghogan had hit Bhulkia, but two witnesses 
who helped to burn the corpse stated that they had not heard any such rumour. 
Bhatu stated to the Police that on the day the body was burnt he heard that 
Ghogan bad hit Bhulkia. The Sessions Judge came to the conclusion that both 
charges wore proved, being of opinion that the appellant had a strong motive 
for concealing * the death and disposing of the body, and that Bhatu would 
naturally act under his^order as he was a Brahmin and an influential man. 

He accordingly .^agreeing with one of the assessors as to the charge against 
Bhatu under a. 201, convicted him and sentenced him to six months rigorous 
imprisonment, and, agreeing with both assessors, has convicted him of the charge 
under s. 176 and sentenced him to an additional term of one weeks simple 
imprisonment. 

Cfiai] In the case of the appellant both the assessors found him not guilty 
on both charges, but tlie Sessions Judge, disagreeing with them, convicted him 
and passed similar sentences to those passed on Bhatu. 

This appeal was, tjierefore, preferred by Matuki Misaer against the con- 
viction and sentence , no one appeared on either side at the hearing. 

The iudtfmettts of the High Gourt (MlTTEK and Macphkhso^si, JJ.), bef<#e 
whom the appeal was heard, wele as follows : — 
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HaopherBOlif J. — ^The appellant has been convicted under ss. 201 and 176 
of the Penal Oode. Under the former section he has been sentenced to six 
months rigorous imprisonment, and under the latter to simple imprisonment 
for one week. The conviction under s. 201 cannot, I think, stand in the 
absence of proof that the offence, the evidence of which, he caused to disappear, 
was committed. The evidence of the two women who deposed to having seen 
Obogan Misser give two slaps to the woman Mussamut Bhulkia is, I think, 
wholly untrustworthy, and there is no other evidence to denote that any 
offence was committed ; nor is there any pi oof that the appellafit had, at the 
time when the body was disposed of, any knowledge or information which 
would lead him to believe that the offence of murder or culpable homicide had^ 
been committed. 

The conviction under s. 176 is, I think, good Under s. 45 of the 
Criminal Procedure Code, every occupier of land is bound to communicate 
forthwith to the nearest magistrate, or to the officer m charge of the 
nearest police station, any information which he may obtain respecting the 
occurrence in the village in which he occupies land [for this is the meaning 
which*! put on the word “therein** in clause (d) of that section] of any 
sudden or unnatural death, or of any death under suspicious circumstances. 
Section 176 of the Penal Code makes penal any intenhonal omission to 
furnish such information. It is proved that the dead body of Mussamut 
"Bhulkia was found in the field of the appellant under circumstances alone 
consistent with the supposition that the death was sudden, unnatural and 
suspicious , that the appellant knew it w^as true , [622} and that so far from 
giving information he directed the chowkidar and relative of the deceased to 
dispose of it. There can be no question that he had “ information *' within the 
meaning of s. 45 and that his omission to communicate it was intentional. 
But there is no proof that death actually occurred in the village, that is to say, 
in the field where the body was found. The question then arises, is proof of 
this fact essential to a conviction Under the circumstances, I think rot. If 
a person finds on his land the dead body of a fellow- villager under circum- 
stances denoting that the death was^ sudden, unnatural or suspicious, he is, I 
conceive, in possession of “ some information ** respecting the occurrence of a 
death in his village which he is bound under s. 45 to communicate. The finding 
of the dead body on his land is a fact from which a* Court might reasonably 
infer, in the absence of any evidence to the contrary, that death took place 
there. There is no evidence which I can accept in the present case as to the 
cause of death, but it is beyond question a case of death under suspicious 
circumstances. The section also provides for a case of sudden death. Assuming 
that there is proof that a death was sudden and the body is found in the field 
of A, must the prosecution prove that the deceased did not drop down dead in 
the fiidjoining field of B, which is in the next village , and tlffeit it was not removed 
to the field of A after death ? Such proof would J:)e impossible in ninety-nine 
cases out of a hundred. 

The words the occurrence therein ” ar^ governed by the general words 
** any information which he may obtain respecting," ancj the present case seems 
to me to come well within the section. I would, therefore, uphold the convic- 
tion under s. 176. 

Mliter, J. — I entirely agree with my learned br&ther that the conviction 
under s. 201 of the Indian Penal Oode cannot stand. I concur in the reasons 
given by him for coming to that conclusion. • 
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But I regret that I am unable to assent to the proposition* that, in order to 
support the oonviction under s. 176 of the Indian Penal Code, the piXK>f of the 
fact that death actually occurred in the village where the body was found 
is not essential 

Under clause (d) of s. 45 of the Code of Criminal Procedure, an occupier 
of land in a village is bound to communicate [ 688 ] to the nearest magistrate, 
eto., the occurrence in it of any sudden or unnatural death or of any death 
under suspicious circumstances. It seems to me, therefore, essentially necessary 
for a conviction to prove that the death took place or occurred in the village. 
The finding of the body in the village, standing by itself, does not in my 
.opinion afford this proof. It seems to me that this circumstance alone does 
not necessarily lead to the inference that the death took place in the village. 
It is equally consistent with the death having taken place in another village 
and the body having been subsequently removed to the appellant’s village. 

Then, again, rejecting, as we do, the evidence of the two women who 
depose to having seen Ghogan Misser give two slaps to the woman Mussamut 
Bhulkia as wholly qntrusbworthy, there is no evidence to prove that her death 
was sudden. If there wore any such evidence it might have been open to us 
to infer that this sudden death took place in or near bhe fields where the body 
was found. 

I am of opinion, therefore, that there being no proof of the death of 
Mussamut Bhulkia having taken pla.ee in the appellant’s village, all the 
requirements of s. 45 of the Code of Criminal Procedure have not been fulfilled, 
and consequently the conviction under s. 176 of the Indian Penal Code also 
should be set aside. 

The Judges having disagreed upon the question as to whether the convic- 
tion under s. 176 was right or not, the question was referred to Mr, Justice 
Prinsbp, who delivered the following judgment : — 

Pjpinsep, J. — There is no question that the appellants are persons who 
fall within the’ category set forth in s, 45 of the Code of Criminal Procedure, 
that a body was found on their land showing unmistakeable signs of an unna- 
tural death or a death under suspicious circumstances, and that they have 
neglected to communicate to the nearest magistrate or nearest police station 
any information regarding the same. 

The only question is, whether it has been shown that the death occurred 
on the lands of the appellants. 

The object of the law is clearly that the earliest information should be 
communicated by those who are in the best position to obtain the same, or 
who, from their connection with the land, are [6243 in some authority, and 
should accordingly be made responsible for this duty, in order that an inquest 
may be held. The necessity for enforcing strictly the performance of such a 
duty is too obviotls to call foi^ remark. The law requires that the death should 
have occurred on the land with which the particular person is connected in the 
manner set forth. I do not understand this to mean that this should be proved 
hf the direct evidence of eye-witnesses, but there must be something amounting 
to proof of the fact. Thus, if a man were found with his throat cut in a field, 
it may fairly be presumed that he died there so as to place an obligation on a 
person in the position of the appellants to give information of the death. In 
the words of s. 114 of thq Evidence Act, the Court may presume the existence 
of any fact it thinks likely to have happened, regard being had to the 

C 4 ^iaon course of natural events, human conduct and pubUo and private business 
in their t^ation to the facts of the particular case. It would be for the appeDafito 
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to rebut such a presumption. They have not only failed to do so, but their conduct 
in having the body hurriedly burnt so as to destroy all trace of the cause of the 
unnatural or suspicious death would, in some degree, tend to confirm this pre- 
sumption. It would practically defeat the object of the law, viz., to assist 
public officers, whose duty it is to trace out the cause of suspicious homicides, 
if there were such difficulties in the way of filing responsibility on persons 
connected with land on which the body of a person, to all appearances mur- 
dered, were found — if before such a person were convicted for a neglect to 
perform the duty prescribed by s. 45 of the Code of Criminal Procedure, it were 
necessary to prove that the murder took place, or that the murdered person 
actually drew his last breath, on that land. The finding of the body on that 
land would, in my opinion, ordinarily raise the presumption that death had* 
taken place on that spot so as to impose an obligation on a person occupying 
one of the positions in relation to the land, described m s. 45, to communicate 
information regarding the matter. If he neglected to give this information, and 
was prosecuted for such misconduct, he shoulu be prepared to justify the 
omission. 

I would therefore not interfere. 

Appeal allowed in part 


NOTES. 

ISee (1890) 14 Mad , 400 , RatanJal 7«4 J 

[825] APPELLATE CIVIL * 


The Srd June, 1SH5. 

Present 

Mr Justice Mitter, and Mr Justice Agnew 


Kali Prasanna Rai and another Plaintiffs 

versus 

Dhananjai Ghose Defendant. ' 


Rent suit — Abatement of rent — Diluvion — Transferee of tenant, 

Btqht of, to abatement, 

A tenant has a right to, and can claim ayl abatement of, rent whore the area of the land, 
the subject of his tenure, has been diminished b\ diluvion, and such right passes to a pur- 
chaser on a sale of the tenure . 

Prosunno Moyee Dossee v. Doya Moyee Dossee (22 W. R, 275) (^stinguished. 

In this case the plaintiffs sued to recover the rent in respect of two khadas 
of land held by the defendant for the years 1286 to 1288 and a portion 
of the year 1289, together with the road and public works cesses, alleging 
that the defendant was an auction -purchaser of the rights of^ the original 
tenants. The defendant pleaded that thrf rent claimed was that due on 
account of four khadas of land formerly held by liis predecessors ; that 
out of that amount khadas had been washed away by the river previous 
to the year 1286 ; and that out of the remaining li khadas the plaintiffs had 

• Appeal from Appellate Decree No. 2885 of 1883, against the decree of F. W V. Peterson, 
Esq., Judge of Jessore, dated the 9th of August 1883, modifying the decree of Baboo Krishna 
Nath Bai, Munsif of Magura, dated the 6th of May 1883. 
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tiiketi poftsefision of some 3 pakfais and letrthem out to tenaaiit^ from 

whom they had reooy^:^ rent, and aeooidingty they were only tetit&€d 
to recover rent from him in respect of the balance of the 4 khadas in ids 
poesession. 

The Oivil Court Amin was deputed to measure the lands, and found the 
amount in existence to consist of some 32 bighas. 

The first Court held that there was no sufficient evidence to prove that 
the original^ holding comprised 4 khadas, and that none of the land had been 
washed away since 1286. That Court also found that the plaintiffs had, 
between the years 1280 and 1285, sued the defendant three times for rent, and 
the objection [626] now raised had not been taken in any of those suits, and 
disbelieving the defendant’s case gave the plaintiffs a decree for the full amount 
claimed. 

The lower Appellate Court modified that decree, holding that there was 
sufficient evidence given by the defendant and on his behalf to show that the 
original holding amounted to 4 khadas, that half the lands had been lost by 
diluvion, and that there was no evidence to rebut that given on behalf of the 
defendant, and consequently there was no reason to disbelieve that portion of 
the defendant’s case. It also held that the lower Court was wrong in con- 
cluding that the previous rent suits had been brought against the defendant 
as they, as a matter of fact, had been brought against his predecessor, and 
it considered that the defendant had failed to prove that any of the 32 bighas 
found by the Amin still to be in existence was in the possession of other 
tenants of the plaintiffs. It consequently held that the defendant was 
bound to pay rent for so much of the tenure as was now in existence at the 
admitted rate, namely, S annas a bigha, and gave the plaintiffs a decree 
for the rent for the years claimed at that rate in respect of the 32 bighas together 
with the cesses in respect thereof. 

The plaintiffs now specially appealed to the High Court, upon, amongst 
others^ the following grounds* — 

(1) That the defendant being an auction-purchaser at the rent claimed 
after the alleged diluvion, he could not claim for any abatement of rent on 
account of such diluvion, 

(2) That the question of abatement ought to have been made the subject 
of a separate suit, and ought not to have been entertained in this suit. 

(3) That the evidence on the record was not legally sufficient to prove 
the exact quantity of land comprised in the tenure when first created, and how 
the rent was tbsn assessed on the same. 

Baboo Bashbehari Ghose and Baboo Otrja Sunkur Mozoomdar for the 
Appellants. 

Baboo Gurudas*" Banner jee for the Bespondent. 

[627] The Judgment the High Court (MiTTER and Agnew, JJ.) was 
as follows : — 

Two points have been argued in this case : the first of these is, that the 
District Judge is in error in supposing that there is absolutely no rebutting 
evidence against that adduced by the defendant to show that there was a 
dimaoution in the quantity of land contained in his tenure. 

TIbe District Judge, it appears to us in the passage referred to above, 
referreditc such evidence as measurement papers, zamindari papers, and other 
papers of a simikr^nature. It is not alleged before us that there is any such 
evidence on the record. There ig nothing in the iudgment from which we oan 
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say that the District Judge has not taken into consideration the oiroumstance 
that the defendant's predecesBor-in>title did not claim any abatement upon the 
gronnd of diluvion. It is quite possible that the District Judge thought that 
the predecessor-in title of the defendant was not aware of his rights. We are, 
therefore, of opinion that there is no force in this objection. 

The seeo^ point that has been argued before us is, that the defendant, 
as an auction-purchaser, has no right to claim any abatement which 
may have accru^ to the predecessor- in-title of the defendant, whose rights he 
purchased in execution of a decree. 

In support of this contention the decision in Prosunno Moyee Dossee v, 
Doya Moyee Dossee (22 W. R., 275) has been cited. That case is clearly 
distinguishable from this. There the right to the abatement depended upon a * 
contract between the landlord 'and the original tenant, which provided that 
there should be an abatement of rent if on measurement at a time hxed by that 
agreement the quantity of land was found to be less than that stated in the 
agreement. The original tenant did not claim any abatement for about six 
years after the accrual of the right, but continued to pay the usual rent, and 
he then sold to the defendant. 

It was held in that case that it was doubtful whether the right to enforce 
the terms of that contract passed by the sale of the tenure. But in this case 
the right to abatement did not depend [628] upon any contract, but upon the 
general law by which a tenant can claim abatement on account of the diminu- 
tion of area by diluvion, and that such right we think passes with the sale of 
the tenure. 

We are, therefore, of opinion that this ground is also not valid The 
appeal is dismissed with costs. 

Appeal dismissed. 

NOTES. » 

ISee also 13 G.L.R., 55, whore tho kribuliyat procludcd recovery.] 

[ 11 Cal. 628 ] 

ORIGINAL CIVIL. 

The fird June, 1885, 

Present . 

Mr. Justice Pigot. 

Mackertich Plaintiff 

versus 

Rebeiro Defendant. ' 

Trustee delaying in assigning the legal estate — fosts — Cestniis que trust, 
Conveyance by, and suit by jmrehaser to compel trustee to join m the conveyance, 
A trustee who acts unreasonably m delaying to join in a conveyance, though guilty of no 
actual iDisoonduot, further than that shown by an un\»arrau table delay m doing that which 
he is bound to do, will be made to pay tho costs of a suit brought against him for the 
purpose of compelling him to do his duty, notwithstanding that neither an offer to pay 
such costa as he might incur attending the conveyance, nor a tender of a release 
from his position as trustee, has ever been made tohim , he, however, will still be allowed his 
costs attending the conveyance when completed. 

• Original Civil Suit, No. 89^of 1885. 
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This was a suit brought by a purehaser from oertain eeskUs qm iroAt to 
eompel the defendant, the sole trustee of a marriage settlement, to execute and 
register two conveyances of certain property, the subject of the settlement, and 
asking that he might be ordered to pay the costs of the suit. 

Under and by virtue of a marriage settlement dated the 21st June 1856, of 
which the defendant was the sole trustee, a certain bouse, No. 10, Gomes Lane, 
in the town of Calcutta (which under the powers given to the trustee by the 
settlement had been purchased with the funds originally forming the corpus of the 
settlement) Was held in trust for the benefit of Charles Watkins (the intending 
husband), and Eosalea Sarah Timmms (the intending wife), the income, there- 
fore, being payable to the wife for life, and on and after her death to the husband 
for life, and after his death to such child and children of the marriage as the 
[6S9J said husband and wife should by deed jointly appoint ; and in default 
of such appointment, as the survivor of them should by deed, will or codicil 
appoint ; and, failing any such appointment, in trust for all the children of the 
marriage in equal shares, who, being sons, should attain twenty-one years, or 
being daughters, should attain that age or marry. 

The intended niarriage recited in the above settlement was duly celebrated, 
and the issue of this marriage were three in number, viz., Alexander Thomas, 
who died in March 1861, a minor and unmarried, Emeline Adeliza and 
Charlotte Frances, both of whom survived their parents In April 1861 and 
in June 1883, the husband and wife respectively died, neither of them having 
ever exercised the power of appointment given to them under the settlement. 

The two surviving children (who were married previously to the death 
of the last surviving parent), being entitled to the property, the 8ub]ect of 
the settlement of 1856, entered into separate arrangements with the plain- 
tiff for the sale to him of their moieties of the house No. 10, Gomes 
Lane. Coritespondenoe to the following effect passed between the plaintiff 
and the defendant on the subject of the sale, viz , on the 2l8t August 1854 the 
plaintiff, through his attorney, gave formal notice to the defendant of his 
intended purchase of one moiety of the property from Charlotte Frances and 
asked for his approval of the conveyance , (it did not, however, appear that 
any conveyance was then sent to the defendant). On the 6th September 1884, 
having received no reply to this letter, the plaintiff ’s attorney wrote to the 
defendant threatening legal proceedings unless he consented to join in a con- 
veyance. On the 5th December 1884, the plaintiff’s attorney wrote to the 
defendant, enclosing a copy of the draft of the proposed conveyance between 
Emeline Adeliza and the plaintiff, and called upon him to fix an early date for 
execution andjregistration of the document, at the same time mentioning that 
the contemplated conveyance from Charlotte Frances was to the same effect 
as the draft sent. On* the 16th December 1884, a letter reminding the defen- 
dant of the last before mentioned letter was further sent by the plaintiff’s 
attorney ; and on. the same day an answer was received from the defendant to 
the effect that he [680J wa^ then unwell, but would place the draft conveyance 
before his attorney as soon as he felt better. On the 30th December 1884, the 
attorney foi; the plaintiff again wrote to the defendant, giving him two days 
time in which to execute the conveyance, and in default threatening immediate 
legal proceedings. On the 6th January 1886, the defendant’s attorney wrote 
to the plaintiff’s attoritey, stating that the defendant had “ sometime ago ” left 
a draft of the conveyance with him, but that it had been mislaid, and he 
desired that a fresh co|)y might be furnished. On the 7th January 1885 a 
duplicate of the draft was sent to the defendant’s attorney, and on the 15th 
January 1885 the attorney fo^ the plaintiff again wrote to the defendant’s 
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attorney, asking whether the defendant was prepared to execute the oonveyanoe. 
No answer having been received to this letter, and the two surviving 
children of Mr. and Mrs. Watkins having, on the 8th and 24th November 
1884. separately executed conveyances of their respective moieties of No. 10, 
Gomes' Lane, the plaintiff, on the 27th February 1886, tiled the present suit 
for the purposes set out above, and asking th'at the defendant should be 
directed to pay the costs df such suit. 

The defendant put in a written statement, stating that he had not been 
directly requested to sign the conveyances by his ccstuis qm trust , that 
no formal release from his position as trustee had ever been offered to him ; 
nor had any offer been made to pay such costs as he might incur m the matter ; 
that until such a release was granted, and the conveyances ap}iroved on his* 
behalf, he was under no obligation to execute the conveyances, he not having 
entered into any agreement with the plaintiff to that end. 

At the hearing the only question raised was that of costs. 

Mr. Hill (with him Mr. Gasper) for the Plaintiff cited Jones v Lewis 
(1 Cox, 199), on the question of costs. 

Mr. Bonnerjee (with him Mr. Sale) for the Defendant, contended that there 
had been no unreasonable delay on the part of the defendant, the matter having 
been in the hands of his attorney , that the trustee would not he hound to take 
any notice of any communication coming from the assignee and not [ 681 ] 
from the cestuis que trust , that up to the 11th December there had clearly 
hoen no default on the part of the trustee ; that the tone of the attorney's 
letters was peremptory and hostile. 

[Mr. Hill here stated that he was instructed to ^ay that the cestuis que 
trust had communicated with the defendant, but he was not able to give the 
exact date of such communication ] 

Mr. Bonnerjee then, on the question of costs, cited Goodson v. EUisson [3 
Russ., 583 (589)] contending that the trustee was entitled to his costs of and 
attending the conveyance, and should not be asked to pay the costs of the suit, 
inasmuch as there had been no unreasonable delay on his part. ^ 

Pigot, J.— I regret very much that Mr Rebeiro, through ’his own negli- 
gence and obstinacy, though through no actual misconduct, (further than the 
delay he has shown in doing what he was bound to do), should be brought 
into Court, and that it should be necessary for me to award costs against him. 
The position of a trustee is undoubtedly a thankless one , and this Court 
therefore is, and has always been, most anxious to see that he sustains no 
loss in carrying out a trust, and is always prepared to show to him every 
consideration in discharge of the duties he is good enough to perforin. 

In this case I regret to say that I cannot, gladly as I would avail myself 
of the opportunity, find any excuse permitting me to relieve Mr. Rebeiro from 
paying the costs of this suit. There appears to be no excuse whatever for the 
delay in the execution of the deed which he was bound to execute. It appears 
that he was fully informed, after a conversation with the ce^tms que trust, of 
the assignment many weeks before, when, on beidg pressed to execute the con- 
veyance two months before the filing of the plaint, he had instructed his attorney 
to consider the papers and advise him in the matter. He then ^resumes the 
obstinate silence which he had preserved duHng the greater part of the period 
between the 21st August and the 11th December. It would be a very serious 
inconvenience to cestuis que trust, desirous of dispositig of their property, if 
the purchaser had before him the prospect of such a long, troublesome process 
of extracting from the trustee a deed as has occurred in this case. For 
[ 682 ] these reasons, I am bound to hold that the trustee must pay the costs 
of the suit. That question is the only one discussed in the suit, for it is not 
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seriously contmded that the defendmt is not bound to e^imute the oonyeyanoe. 
The question of costs is divided by Mr, Bonner jee into two heads — one that the 
trustee should get his costs ; the other, that he should not have to pay them, 
I think he must pay them. He is entitled to his costs of and attending the 
conveyance, but as his conduct has been unreasonable, and led to the suit, be 
must suffer for it by paying the costs of this suit. 

Sutt decreed* 

Attorney for Plaintiff : Baboo Netyedoss Dey. 

Attorney for Defendant : Baboo G. C, Chunder. 

N0TB8. 

C The English Law is thus stated in GodefToi on Trusts (1907) III Bdn , p. 683 : — “ Whsn 
trustees hold the trust property for persons who are absolutely entitled, and the trustees have 
no active duty to perform, either because the trust was originally created as a mere matter 
of convenience, or because it has been fully performed or has come to an end, it is the duty 
of the trustees to convey or transfer to the beneficiaries or as they direct, and a wrongful re- 
fusal so to do makes them liable to the costs of an action to compel a conveyance or transfer 
or petition for a vesting order under Trustee Act (Eng ) 1893 ss 35 (sub-s , ii, d,) 
and' 38 ; Payne v. Barker, Bridg. 34 ; Jones v. Lewis, 1 Cox 199 ; Willis v. Hiscox 
4 M. dt Or. 197, whore the trustee set up an adverse title : Hampshire v Bradley, 2 
Coll 34 ; Be Knox*s Trust, 1895, 1 Oh 542 , 1895, 2 Ch. 483 C A., where the costs of a peti- 
tion for a vesting order were borne by a recusant trustee , and if the beneficiary has conveyed 
his beneficial interest to a third person, the latter is equally entitled to call for a conveyance 
of the legal estate, Angier v. Stannard, 3 M. K 566 

If oestuvs qm trust are t® consent to a sale, the trustee must not, without cause, refuse to 
sell and convey to a purchaser proposed by them, Palavuit v. Carew^ 32 Beav. 564.’*! 

[ 11 Oal. eS8 ] 

APPELLATE CIVIL. 

, The 3rd June, 1886. 

Present : 

Mr. Justice Tottenham and Mr. Justice Ghosb. 

Nobokrista Mukherji Plain tifi 

versus 

The Secretary of State for India in Council and otherb Defendants" 

Chowkidari chakran lands — Decision of Commission under Bengal Act VI of 
1870, final and conclusive — Civil suit — Beng. Act VI of 
• 1870, 58 . 58, 60, 61. 

The words '* final«and conclusive,** used m s. 61 of Beng. Act VI of 1870, must be taken 
to bo used in their ordinary and litelal sense. 

Where, therefore, a Commission has been appointed under s. 58 for the purpose theroiti 
mentioned, and«.such Commission has ascertained and determined that certain lands are 
ohdwkidan chakran lands, in the absence of fraud or non-compliance by the Commissioners 
with the provisions of the Aot, their decision is conclusive evidence in any civil suit of the 
fact that the lands arc what they have found them to be. 

* Appeal from Appellate Dqcrce No 1038 of 1884, against the decree ef Baboo Kadar Nath 
Musoomoar, Secemd Subordinate Judge of Midnapur, dated the 21st of March 1884, modify- 
ing the deme of Baboo Nundolall Kundoo, Second Munaifi of Ghattal, dated the 28rd of 
Deomber 
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£k this eaEid tiie plaintiff sued to recover TchcLB possession ci some 18 bighas of 
land upon the allegation that it formed a portion of the ordinary mcd land oY 
hh aamindari and dur-putm taluk. 

[ 688 ] In his plaint he alleged that the original tenant of the lands in suit 
had been one Jatadbur Mai, and that after his death his son, Bam Mai, and 
brother, Bungshi Mai, ha^ obtained possession as tenants , that he thereupon 
instituted a suit against them for rent and ejectment, which was dismissed 
upon Bungshi Mai denying the relationship of landlord and tenant ; that after 
succeeding in that suit Bungshi Mai collusively paid rent to oner Bam Kumar 
Bagdi ; and that Bam Kumar Bagdi ejected Bungshi* Mai and got possession of 
the land. 

0 

The plaintiff accordingly instituted this suit against Bara Kumar Bagdi and 
Bungshi Mai for the relief above stated. Subsequently, the Secretary of State 
and one Protap Mai were added as defendants, as the former alleged that, with 
the exception of a small plot of 4^ cottahs, the land in suit was chowkidari 
chakr'an land, which had been held by Bam Kumar during the time he held the 
post of chowkidar, but that upon his death it had passed into the possession of, 
and was now held by. Protap Mai, who had been appoiilted chowkidar in the 
place of Bam Kumar. The only issue in the case material for the purpose of 
this report was that raised upon the written statement of the Secretary of State, 
who alleged that under s 58, Beng. Act VI of 1870, a commission had been 
appointed by the Lieutenant-Governor to determine the chakran lands of 
thana Chundurkona and Ghattal, and that the Oommissioner so appointed had 
determined that the disputed lands were chowkidari chakran lands, and that 
inasmuch as under s. 61 of the Act the Commissioner’ll decision was final and 
conclusive, no civil suit would lie, and the suit must necessarily fail. The 
first Court held that the decision of the Commissioner, appointed under Beng. 
Act VI of 1870, was no bar to the institution of the suit, but dismissed it upon 
the merits. Upon appeal, the lower Appellate Court upheld the cross objection 
taken by the Secrecy of State, and held that the suit was barred by the 
decision of the Commissioner • * 

The plaintiff now specially appealed to the High Court. 

Baboo Taruch Nath Sen for the Appellant. 

Baboo Unnoda Proshad Banerjee (Senior Government Pleader) for the 
Bespondent, the Secretary of State. 

[684] The Judgment of the High Court (Tottenham and Ghose, JJ.) 
was as follows : — 

The only question for us in this appeal, as argued before us^ is, whether or 
not when certain lands have been determined by a Commission appointed by 
the Lieutenant-Governor of Bengal under s. 58 of Beng. Act VI of 1870, to be 
chowkidari chakran lands or other lands before the passing of that Act assigned 
for the maintenance of an officer to keep watch in any vill^e and to report 
crimes to the Police, the matter can be re-opened 4n a civil suit, or whether the 
order of the Commission is final and conclusive for all purposes as to the 
character of the lands so described in it. ^ 

The plaintiff- appellant sued to eject the flefendants on the ground that the 
lands were mal lands of his zamindari, and that in a suit for rent and eject- 
ment brought by him against Bungshi Mal, defendaht No. 2 and others, his 
title as landlord had been repudiated, that of the chowkidar having been set up. 

The defence raised was that the lands were cho\tkidari chakran lands, and 
it was shown that they had been so described under s. 61 of Beng. Aot^I of 
1870. 
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The lower Appellate Court held that consequently the jurisdiction of the 
Civil Court to try the suit was excluded. 

After careful consideration of the Act, we are constrained to come to the 
opinion that the words final and conclusive in s. 61 must be taken in their 
ordinary and literal sense, and correctly express what was intended by the 
Legislature. 

Section 60 provides that in making an inquiry into the question, the 
Commission shall exercise, as far as may be necessary, all the powers conferred 
by Regulation VII of 1822, and the Regulations and Acts amending the same 
upon a Collector making a settlement of land revenue. 

We must assume, therefore, that the proceedings take place with full 
notice to all parties concerned, and we think that in the face of the provision of 
s. 61, a party dissatisfied with the order cannot sue to set it aside, except upon 
the ground of fraud or of non-compliance by the Commission with the provisions 
of the Act. 

The present suit was not ostensibly brought to set aside the [ 635 ] order of 
Commission. On the contrary, no allusion is made to it in the plaint. It was, 
therefore, not quite correct for the lower Appellate Court to hold that there was 
no jurisdiction to try the suit, but it would be correct to say that so long as 
that order stands it affords conclusive evidence in support of the plea raised 
for the defence that the lands are chowkidari chakran. The result is the same 
so far as the present appeal is concerned, and it must be dismissed with costs. 

We may observe that it is not quite clear whether the lower Court has 
appreciated the distinction between ** chowkidari chakran lands ” as defined in 
8. 1 of the Act, and the “ other lands assigned,” referred to in ss. 58 and 61. If 
the lands in question are of the former description, the zamindar will appa- 
rently, if a Panchayet has been appointed, be entitled to claim possession from 
the Collector under s. 50. If they belong to the latter description, or if no 
I’unchayet has been appointed, the zamindar has no present right in them. 
But in any case his present suit fails. 

Appeal dismtesed. 


• NOTES. 

[Tn fl905) 2 C L.J. 306, MOOKERJEE, J. expresRcd doubts as regards this case, “If it were 
necessary, however, to decide the general question as to how far an order regularly made 
under sec 61 of Act VI of 1870 B.C. is conclusive in a litigation in the Civil Courts, we 
should be disposed to attach considerable weight to the argument that when sec. 61 makes 
the order final and conclusive, it has reference only to the appellate jurisdiction which could 
be otherwise exercised by the superior Revenue authorities under the first clause of sec. 29 of 
Reg. VII of 1822 and has no reference to the jurisdiction possessed by the Civil Courts under 
clause (6) of that secftion.’* In (lOJl) 9 I.C. 322 (Cal.) N. CHATEBJEB, J., citing also 2 C.L.J. 
107 ; 302, said, “ In the circumstances of that case it was not necessary to decide that point. 
I think that upon the authorities cited above, I must hold that if the proceedings under 
sec. 61 are ooifductod in compliance wii||i the provisions of Regulation VII of 1822, which are 
applicable to proceedings cinder Act VI of 1870 B. C., and after full notice to all the parties 
concerned, then the order under section 61 is final and binding upon the Civil Court.s.“ 

The order IS not binding where there was no notice of the proceedings. — 2C. L. J., 
306 ; 9 I. C., 322.] 
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APPELLATE CBIMINAL. 

The 29th May, 1885. 

Present : • 

Mr. Justice Mitter and Mr. Justice Norris 

Adu Shikdar Appellant 

versus 

Queen-Empress Respondent ' 

Confession made to a Police officer — Evidence Act — {.Act I 
of 1872, s 27) —Murder ,' charge of, when body is not 
forthcoming — Theft, intention to convict. 

No judicial officer dealing with the provisions of b 27 of Act I of 1872 should allow one 
word more to be deposed to by a Police officer detailing a statement made to him by an 
accused, in consequence of which he discoveied a fact, than is absolutely necessary to show 
how the fact that was discovered is connected with the accused so as in itself to be a relevant 
fact against him. 

Section 27 was not intended to let iii a confession generally, but only such particular 
part of it as set the person to whom it was made in motion, and led to his ascertaining the 
fact or facts of which he gives evidence * 

Empresft of India v Panchain (I L. R , 4 All., 198), Queen- Empress v. Babu Lai 
(I L. li , 6 All., 609), discussed and commented on 

[ 686 ] Thus, when a Police officer deposed that an accused had told him that he had robbed 
K of Rs. 48, whereof he had spent Rs 8 and had got Rs 40, and that he had made over the 
Rs, 40 to him. 

Held, that the statement that he robbed K oi Rs. 48 was not necessarily preliminary to 
the surrender of the Rs. 40, and was inadmissible in evidence against him. 

When also a Police officer deposed to the fact that the accused, who was charged with 
murder, had stated to him that he and K had stolen some hides from C, and upon such state- 
ment he had sent for C and recorded his information, and when appeared that C had already 
informed the Police of the fact of the theft, though the witness was not aware of it. 

Held, that the statement was inadmissible upon the ground that it would be most 
dangerous to extend the provisions of s. 27, and allow a Police officer, who is investigating the 
case, to prove an information received from a person accused of an offence Vn the custody of a 
Police officer, on the ground that a material fact was thereby discovered by him, when that 
fact was already known to another Police officer. » 

Although, under some circumstances, a charge of murder mjity be sustained, when the 
body of the person said to have been murdered is not forthcoming, f^till, when that is the 
case, the strongest possible evidence as to the fact of the nlurder should be insisted on before 
an accused is convicted. 

When an accused charged with murder was alleged to have taken a biiat from a place 
where it had been secured by its owner, and after proceeding^ some distance in it had 
abandoned it, and when he was charged with the theft of the boat, 

Held, that the charge was unsustainable, inasmuch as it was evidently not his intention 
to convert it to bis own use, and make it permanently his own property, but merely to make 
use of it for the purpose of aiding him in escaping. 

• Criminal Appeal No. 299 of 1885, against the order of J. P Bradbury, Esq., Officiating 
Sessions Judge of Backergunge, dated the 14th of March 1885. 


5 CAL,— 166 


1241 



ADU SHIKDAB V. 


1X.IL 11 Gal. 68T 

In the case out of which this appeal arose the prisoner was tried upon five 
charges, viz., 1st, with the murder of one Bam Kristo Bishi ; 2nd, with causing 
grievous hurt to the same person with a cutting instrument ; 3rd, with robbery 
by voluntarily causing hurt to the same person in order to commit theft ; 4th 
with the theft of a boat belonging to one Ammuddin ; and 5th, with the theft 
of 19 hides from the house of one Baj Chunder Bishi. The first four offences 
were alleged to have been committed on the 14th November 1884, and the last 
on the 11th November, and the prisoner was convicted on all five charges and 
sentenced on the first to transportation for life. 

[637] He now appealed to the High Court against both the conviction 
and the sentence. The facts of the case as deposed to, so far as they are 
material, were as follows .— 

Bam Kristo Bishi, who was alleged to have been murdered, cohabited with 
one Dhonmom, who was called as a witness for the prosecution, at a village 
named Hogla, though his native village was Babla, about hour’s journey 
from Hogla. On the night of the 29th Kartic, corresponding with the 13th 
November, he left Hogla for Barisal, and Dhonmom deposd that he had told 
her he was going there to sell hides, and that he would be back in about three 
days. 

Bam Kristo Bishi and the accused started together in a boat hired by the 
former from one Kamaruddin. It was found that Bam Kristo had hired the 
boat, stating that he wanted it for the purpose of going to fetch his niece 
from Jhallokiti, which reason was manifestly false. 

On their way to Barisal, Bam Kristo, who was an opium-smoker, stopped 
at a shop belonging to one Tarim Das, and pledged with Ishan Das, the manager, 
a silver key chain for twelve annas, of which he took eight annas in cash, 
and the rest in opium. This was on the evening of the 29th Kartic. They 
then apparently went on to Barisal where, on the 30th Kartic, Bam Kristo 
sold 21 (hides for Bs. 50 to one Bahim Buksh, a butcher. The price was paid 
in cash, and no‘ entry appeared in the books of Bahim Buksh as to who sold 
the hides, but it was clearly proved that Bam Kristo did , and, though it was 
attempted to be proved that the accused was with him when the sale took 
place, that portion of the evidence was disbelieved by the Sessions Judge and 
the assessors, and their opinion was confirmedby the High Court. It was proved, 
however, that the prisoner had a meal at the house of Bahim Buksh, the butcher, 
in Barisal, on the evening of the 30th Kartic, and that he knew of the sale of 
the hides. 

Bam Kristo was never seen alive again after the evening of the 30th Kartic, 
and his body was never found. 

Upon his not returning to Hogla when expected, Dhonmoni went in search 
of him to Nulchitta and Barisal, and not finding him or any trace of him lodged 
a complaint with the Police, ^[638 J and an enquiry was instituted by the head 
constable into the matter. 

Suspicic^n resting upon the accused, he was arrested, and the case was 
subsequently handed over to Prosono Kumar Mookerjee, a Sub-Inspector of 
Police, who was called as a witness at the trial, and who, amongst other state- 
ments, made the following • — 

1 began enquiry into the disappearance of Kristo Bishi on the 3rd 
December. 1 got no clue till the 7th December. I got hold of Adu on the 
3rd December. The head constable of Kiwari outpost, Nobin Ghose, made 
over his papers to me at the outpost, and I sent a constable for Adu who was 
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at homst or at least was not with the head constable. On the 7th December 
I obtained from Adu’s wife some information about the hides Kristo Rishi was 
said to have sold at Barisal, and I then interrogated Adu about the hides again. 
He again denied all knowledge of them, but when confronted with his wife 
and told of what she had said, he acknowledged the truth of her statement and 
made other statements. He said he had robbed Kristo Rishi of Rs. 48 whereof 
he had spent Rs. 8 and had Rs. 40. These he bade his wife bring forth , she 
got them from their house, and handed Rs. 40 to Adu, who handed the Rs. 40 
to me. He then said that on his way back from Barisal he had left a boat in the 
Gopalpur " Bhorani Khal," and I sent Bidu and Goribulla Chowkidar to search 
there for it. Next day, the 8th December, they brought to me the smaller of the 
two boats lying outside the Court just now, which the witness Ammuddin *of 
Mogor has since claimed as his. Adu also told me of Kristo Rishi *s having 
pledged the key -chain with Ishan Das of Amrajuri on their way to Barisal, and 
I then proceeded with Adu to Amrajijri on the 8th December, and obtained the 
key-chain produced from the witness. Ishan Das. Further, in consequence of 
what he said, I traced the witness Jossim and his family. They, in the 
first instance, denied that Kristo Rishi had gone on to tbeir homestead. They 
said that lie had come alongside the broken bank and had spoken with them, 
had told them his name, Kristo Rishi, his place of abode Babla, and that Adu had 
wounded him, and that then the tide had waslied him away All this they told 
me on the 20th December. On the 22nd the [639] Inspector took up the 
enquiry, and I remained with him for a while. The Rs. 40 I got from Adu are now 
lying on the table in front of me It was from Adu’s statements to me that I 
discovered the theft of hides from Raj Ghunder Rishi of Birchakathi. Adu told 
me on the 7th December that he and Kristo Rishi had stolen the hides, and I 
sent for Raj Ghunder Rishi, and on the 8th December recorded his information 
of the theft. Hogla and Babla are about two dandas journey apart. AmrajUri 
is three dandas journey from Hogla, and on the way from Hogla to Barisal. 
The Gopalpur creek is about three dandas journey to the east of Hogla and 
joins the Shirslia creek. Mogor is one day’s journey from Hogla and con- 
tiguous to Shuja-abad.” 

On the 17th November Kamaruddin’s boat, in which Ram Kiisto and the 
accused were alleged to have travelled to Barisal, was found in the Kaligera 
river, a few hours journey from Barisal. It was^ suggested by the prosecutors 
that the 19 hides stolen from Eaj Ghunder Rishi were amongst those sold by 
the deceased at Barisal, and the prisoner was charged with the theft of them 
It was also proved that Raj Ghunder had previous to Adu’s arrest, lodged 
a complaint with the Police of the theft of the hides, but it^was alleged that 
Prosono Kumar Mookerjee did not know of the theft at the time he questioned 
the accused. In consequence of the statement mado.by the accused, the key- 
chain and keys were discovered with Ishan Das, and tljey were identified by 
Dhonmoni. , 

The boat belonging to Ammuddin was found by the Police in consequence 
of the prisoner’s statement, and though Ammuddin never reported its loss, he 
identified it, and stated that he had left it chained to a tree ii>a creek from 
which it had been taken away, as he missed it on thg 1st Aughran, when he 
found the branch of the tree had been broken oft and the boat taken away. 

The most important evidence called for the prosecution was that of two 
brothers named Jasim and Muzuddin, and their mother Asmem Bibi, who stated 
that on the night of 30th Kartic they heard a disturbance near tbeir home- 
stead, a village close to Ammuddm’s village. .The river flowed past their house 
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which was on the way from Bariaal to Hogia. They asserted that shortly 
Cuo] after the disturbance a man came to their yard, called out to them, and 
in reply to questions said his name was Kristo Rishi of Babla, and told them 
that “ that thief Adu had wounded him, and left him after robbing him of 
Bs. 60. They came out of their house, found the man with his bowels pro- 
truding through a gash in his stomach, and that he died at their feet. They 
then stated that to avoid trouble they had thrown the body into the river. 

The whole of this story was disbelieved by the Sessions Judge and the 
assessors owing to serious discrepancies, and the Judge characterised it as a 
fabrication concocted by the' Police, and in this view the High Court agreed. 

The accused persistently denied that he had ever gone to Harisal with the 
deceased, and alleged that his statement had been extracted from him by the 
Police ill-using him, and he denied the truth of it at the trial. 

As stated above the Sessions Judge convicted the prisoner on all charges, 
being of opinion that the prisoner’s statement to the Police Inspector was 
admissible in evidence, and coupled with the other facts, deposed to proved his 
guilt ; but inasmuch as the body of deceased was not found, and there was no 
evidence to show in what way the accused had caused his death, he sentenced 
him" to transportation foi life. 

No one appeared on the hearing of the appeal. 

The Judgment of the Court (Mitter and Norris. JJ.) was delivered by 

NorriSf J. (after setting out the facts and detailing the evidence continued). 
— I am inclined to think that the Judge has attached too little weight to the 
evidence as to the circumstances under which the accused made his statement , 
but, however that may be, I am of opinion that so much of the statement as 
related distinctly to facts thereby dicovered was admissible in evidence, not 
as a confession, but as evidence of the facts thereby discovered. 

Now it seems to me that no facts deposed to were discovered by the 
prisoneris statement, “ that he had robbed Kristo Rishi of Rs. 48, whereof he 
had spent Rs. 8 and had Rs. 40.” Upon this point the Sessions Judge says : 
“ According to Straight, J , m Empress of hidia v. Pancham (I L, R., 4 All. 
198) and Qiieen^ Empress v. Babu [6413 Lal{l L R., 6 All , 509) the evidence 
of Adu’s statement that he had robbed Kristo Rishi of Rs. 48 is inadmissible, 
but Stuart, C.J.’S opinion in ffhe first case is in favour of its admission in expla- 
nation of the delivery of the money, and the case of The Queen v, Pagaree 
Shaha (19 W. R. (Or.) 51) is a distinct authority therefor. Section 27, Act I 
of 1872, moreover legalises the reception of any statement of an accused 
whether amounting to a confei^sion or not, which leads to the discovery of a 
material fact, and it is clear that the confession of the robbery was the neces- 
sary preliminary of the surrender of the Rs 40, and it is impossible to separate 
them. Had he not cemfessed the robbery Adu would not have made over any 
money to the Subvinspector , and the surrender of the money must necessarily 
have been accompanied or inlmediately preceded by some explanatory state- 
ment. I have accordingly received the evidence thereof.” Now I caUnot 
agree with the Judge, when he says " the confession of the robbery was the 
necessary preliminary to the surrender of the Rs. 40,” still less can 1 agree 
with him when he savs “ it is impossible to separate them,” by which I sup- 
pose he means " impossible to separate this part of the prisoner’s statement 
from what preceded and followed it.” 

I emphatically endorse the observation of STRAIGHT, J., in Queen-Empress 
v. Babu Lai {1, L. B., 6 All , 509) where he says * “ No judicial officer dealing 
with such provisions should allowcone word more to be deposed^ to by the Police 
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officer detailing a statement made to him by an accused, in consequence of which 
he discovered a fact, than is absolutely necessary to show how the fact that was 
discovered is connected with the accused, so as in itself to be a relevant fact 
against him. Section 27 was not intended to let m a confession generally, but only 
such particular part of it as set the person to whom it was made in motion, and 
led to his ascertaining the fact or facts of which he gives evidence , *’ and 1 must 
respectfully but firmly express my dissent from the observations of STUAliT, C.J., 
in Empress of hidia v. Pancham (I. L. R., 4 AIL, 198) where that learned Judge 
says: * But I have no doubt in my own mind that statements by Police officers 
embodying and including what may be understood as a confession or admis- 
sion of guilt by an accused [642] person are not wholly inadmissible, but may be 
received and applied so far as they prove merely corroborative circumstances * 
and not an absolute confession of guilt.*’ 

1 am also of opinion that the piisoner’s admission that he had assisted 
Earn Kristo in the theft of Raj Chunder.Eishi’s hides was inadmissible. The 
fact of the theft of these hides was alieady known, though not to the Sub- 
Inspector , and I think it would be a most dangerous thing to extend the pro- 
visions of s. 27 and allow a Police officer who is investigating a case to prove 
an information received from a person accused of an offence in the custody of 
a Police officer, on the ground that a material fact was thereby discovered by 
him, when that fact was already known to another Police officer. '• 

Now, considering the whole oral evidence, and accepting the prisoner’s 
admissions (subject to what I have said 1 think ought to be rejected) as true, 
how does the case stand ? 

I think it may be taken to be proved that the pris6ner and Bam Kristo 
left Hogla in company on the night of 29th Kartic in Kamaruddin’s boat , that 
on the way Bam Kristo pawned the chain and keys to Ishan Chunder Das ; 
that they continued their journey to Barisal where they arrived on 30th Kartic, 
and where Bam Kristo sold 21 hides for Rs. 50, which he received in cash, to 
Bahim Buksh , that the prisoner, though not actually present at the sale, kneW 
of it, and knew that Ram Kristo had received Rs 50 , that they left Barilal in 
company , that at some period he quitted Kamaruddin’s boat, took Ammuddin’s 
boat, travelled a certain distance in it, then abandoned it and walked home, and 
that Bam Kristo has not since been heard of. This is all that I think can be 
taken to be proved, even accepting the prisoner’s admission as true. 

I do not think that is sufficient to convict the prisoner of murder. 

In Russell on Crimes, 4th edition, Yol. I, p. 770, it is said : “ It has been 
considered a rule that no person should be convicted of murder unless the body 
of the deceased has been found ” And a very great Judge says : " I would 

never convict any person of murder or manslaughter unless the facts were proved 
to be done, or at least the body be found dead. But this rule, it seems, must 
[643] be taken with some qualifications , and circumstances* may be sufficiently 
strong to show the fact of the murder, though the body has never been found. 
Thus, where the prisoner, a mariner, was indicted fol: the murder of his captain 
at sea, and a witness stated that the prisoner had proposed to kill the captain, 
and that the witness being afterwards alarmed in the night by violent»nois6,went 
upon deck, and there observed the prisoner takfe the captain up and throw him 
overboard into the sea, and that he was not seen or heard of afterwards ; and 
that near the place on the deck where the captain was^seen, a billet of vrood 
was found, and that the deck and part of the prisoner’s dress were stained 
with blood ; the Court, though they admitted the general rule of law, left it to 
the jury to say, upon the evidence, whether the deceased was not killed before 
his body was cast into the sea , and the jury beiqg of that opinion, the prisoner 
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was oonviotod, and (the conviction being unanimously approved of by the 
Judges) was afterwards executed. 

But where upon an indictment against the prisoner for the murder of her 
bastard child, it appeared that she was seen with the child in her arms on 
the road from the place where she had been at service to the place where her 
father lived, about 6 in the evening, and between 8 and 9 she arrived at her 
father’s without the child, and the body of a child was found in a tide*river 
near which she must have passed in her road to herjather's, but the body could 
not be identified as that of the child of the prisoner, and the evidence rather 
tended to show that it was not the body of such child, it was held that she 
^ was entitled to be acquitted , the evidence rendered it probable that the child 
found was not the child of the prisoner ; and with respect to the child, which 
was really her child, the prisoner could not by law be called upon either to 
account for it, or to say where it was unless there were evidence to show that 
her child was actually dead.” 

I will not go so far as to say that under no circumstances, in this country, 
could a charge of murder be sustained without proof of the finding of the dead 
body, but considering the well -authenticated instances of the subsequent 
appearance in the flesh of persons said to have been murdered, and whose death 
has been [644] deposed to by eye-witnesses, the production of bones, alleged to 
be those of a man, and discovered to be those of a woman, and the numerous 
false charges which are brought against innocent people, 1 should require the 
strongest possible evidence as to the fact of the murder if the dead body were 
not forthcoming ; that evidence is, I think, wanting here 

If the evidence of Jasimuddin, his brother, and mother, as to Ram Kristo’s 
dying declaration is put on one side, as 1 think it ought to be, there is no 
evidence to support the charges of grievous hurt and robbery. 

With regard to the charge of stealing Ammuddin’s boat, I do not think it 
can bo sustained, as there is not only no evidence that the prisoner intended 
to cowvert it to his own use, and make it permanently his own property, but 
the evidence is entirely the other way. 

The charge of the theft of the 19 hides from Ra] Chunder Rishi's verandah 
rests entirely upon the prisoner’s statement to Mookerjee, which I have already 
said, I think, was inadmissible. 

Thus, in my opinion, all the charges against the prisoner fail, and he must 
be acquitted of them all and discharged from jail. 

Appeal allowed. 


HOTES. 

[ The 6ta>temeni of the accuned is admissible whea leading to the discovery of any fact 
(Evidence Act, 1872, sec 27) and this is equally the case even though the further assistance 
of the accused is i^ecesbary . — 14 Bom., 260 ; 25 Cal., 417 , 2 Sind L. R., 27 . 10 Cr. L. J., 
239 ; see also 12 Mad., 153 , 15 'Bom., 344.] 
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APPELLATE CIVIL. 

The 26th May, 1885. 

Present : 

Sir Richard Garth, Kt., Chief Justice, and Mr. Justice Ghose. 

Bashbehari Mukherji and another Plaintiffs 

versus 

Sakhi Sundari Dasi Defendant.'*' 


Jyniah mehal — Practice of separate Leases lyy sevet^al co-sharers — Sint 
for enhancement by one out of a number of co-sharei\s, when maintainable. 

The mere fact of there being other co-sharers in an undivided mehal is not sufficient to 
put the plaintiff out of Court in a suit for enhancement in respect of a, particular plot of land, 
and the proper issue in such a case is, whether the defendant-tenant has been holding under 
the plaintiff separately or under a joint lease from the plaintiff and his co-.sharers in the 
mehal. 

( 6 «] Qun% Mahomed v. Moran (1. L R , 4 Cal , 96) , Jogendro Chunder Qhose v. Nobtn 
Chunder Chotiopadhya (1. L R., 8 Cal , 353), distinguished. 

This was a suit for rent, at an enhanced rate, for Rs 1,287, with interest 
and cesses in respect of a certain plot of land in an undivided mehal. The 
defendant, Sakhi Sundari Dasi, denied having ever held under the plaintiffs, 
and further contended that the suit must fail as there was another co-sharer in 
the mehal who had not been made a party. A kabulmt, which purported to 
have been executed by the defendant's father in favour of Government, and a 
survey chitta were put in evidence by the plaintiff. The Munsif was of 
opinion that, although it might appear from the that -the plaintiff’s 

were the full owners of the tenure held by the defendant, the survey chitta 
went to show that the plaintiff’s had only a half share in certain plots of land 
held by the defendant, and dismissed the suit with this observation “ I find 
the kabuhat to be true and genuine, but consider that it was simply for pay- 
ment of rent separately, and that it did not determine the original tenure, and 
split it into two, so that it could be enhanced by the sharers separately (see 
I. L. R.. 4 Cal., 96). 

On appeal, the District Judge declined to interfere with the decision of the 
lower Court, and relied on the following authorities- — Oum Mahomed v. Moran 
(I. L. R., 4 Cal., 96) , Bam Saratsundan Debt v Watson^ (2 B. L. R., 169) ; 
and Jogendro Chunder Ghose v. Nobtn Chunder Chottopadhya (I. L. R., 8 Cal., 
353). 

Against that judgment the plaintiff appealed to the High Court. 

Baboo Biprodas Mukerjt and Baboo Pran Nath Pundit for the Appellant. 

Baboo Jogendro Nath Bose for the Respoi/dent. ^ 

The Judgment of the Court (Garth, C.J., and GHOgE, J.) was delivered 

by 

Garthf C.J. — This was a suit to enhance the rent^of a tenure. 

* Appeal from Appellate Decree, No, 2414 of 1883, against the decree of J. G. Charles, 
Esq., Additional Judge of 24-Pergunnahs, dated the 18th of June 1883, affirming the decree 
of Baboo Bepin Chunder Boy, Munsif of Diamond HarbdUr, dated the 30th of June 1882. 
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One of the answers made by the defendant was that the tenure oould 
not be enhanced, because the plaintiffs had only an undivided share in it, and 
that another person, named Guru-[6463parshad, was entitled as aoo-sharer, so 
that the plaintiffs could not, in a suit brought by them alone, without joining 
Gurupershad, enhance the rent of the tenure. 

The only issue that appears to have been raised in the first Court was (to 
use the language of the Munsif), ** are the plaintiffs co-sharers, and can they 
enhance ? ” 

Both Courts have found this question in the aifitmative ; and upon that 
finding have dismissed the suit. 

We have now heard the case fully argued on appeal. It has been contended 
by the appellants that there was no legal ground for the conclusion at which 
the lower Courts have arrived and, having examined the evidence, we are led 
to believe that the lower Court’s judgment is founded upon some misappre- 
hension both of law and fact. 

In the first place it seems to have been assumed — and so far as we can 
sqe erroneously assumed — that the two Full Bench decisions of this Court, 
Gtim Mahomed v. Moran and Soorja Proshad Mytse v. Joynarain Hazra 
reported in I L. R., 4 Gal., 96, and the case of Jogendro Chunder Ohose v. 
Nobtn Chunder Chattopadhya in I. L. R., 8 Gal, 353, — are applicable to the 
present case. 

In these cases it was an established fact that the tenant had originally 
held a tenure under seyeral co-sharers at an entire rent, and that afterwards an 
arrangement was made by which the tenant paid a proportion of his rent 
severally to each of the co-sharers It was held that under these circumstances, 
although each co-sharer could enforce from the tenant the payment of rent 
separately, he could neither sue for a kahnliat for such rent nor bring a suit 
to enhance it, because such suits would be inconsistent with the continuance 
of th^ original joint tenure. 

Now let us see what the facts are in the present case. 

Some fifty years ago, it appears that the defendant’s father took from the 
Government a jote of some 5 bighas of land. This land formed part of an 
estate numbered 312,^ which was then in the hands of the Government, and 
the defendant's father gave the Government a kabuliat for the land at a rent 
of 7 rupees. 

The defendant ac the trial denied this kabuliat, and said that her 
father bad neyer held under it ; but the lower Courts have [647] both found 
that the kabuliat was genuine; and that her father did hold under it. 

This kalmhat, soffar as we can see, is the earliest evidence of the defen- 
dant’s father’s titte to the property, and we find no ground for assuming that 
at the time when the kabuliat was given the defendant’s father possessed any 
other estate or tenure in th*e land. 

That being so, it would follow, in the absence of evidence to the contrary, 
that these u bighas of land, which have apparently been in the possession of the 
defendant and her father ever since, formed a separate holding, at first under 
the Government, and afterwards, under the person or persons to whom the 
Government conveyed the estate of which the 5 bighas formed a part. 

Then it also appear^ that the Government afterwards settled this estate, 
No. 312, wUih the plaintiffs’ predecessors-in-title and there would have been no 
reason to suppose that any third person was interested in the defendants’ 
tenure, but for A measurement ehitta which was put in evidence by the plaintiffs, 
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and from which it would appear that another person, one Gurupershad, had 
in some way or other acquired an interest with the plaintiffs in the estate. 

From this chitta the lower Courts appear to have drawn the inference, not 
only that at the present time the defendant is holding under the plaintiffs and 
Gurupershad jointly, but that at the time when the kabuliat was given, 50 
years ago, the defendant’s father was holding under some joint tenure, which 
has continued to exist up to the present time, and upon this assumption the 
lower Courts have held that the Full Bench cases, to which I have referred, 
are applicable here, an^ that the plaintiffs have no right to * sue for an 
enhancement of the defendant’s jumma. 

Now we are unable to find any legal ground for the inference which the 
lower Courts have drawn. We can discover no evidence, nor any reason to 
suppose, that at the time when the kahidtat was given there was any joint 
tenure in existence, under which the defendant’s father was holding * and if, 
(as we decided in the Full Bench cases, before mentioned) the giving of a 
separate kabuliat by a tenant to one landlord is inconsistent with [648] the 
continuance of a joint tenancy by the same tenant under several land- 
lords, the fact of this separate kabuliat having been given to the Govern- 
ment would rather tend to show that at that time the Government, and the 
Government alone, were the owners of the land included in the kabuliat. 

It no doubt appears that the defendant’s holding is larger now than five 
bighas , and it may be that either from the Government or from the plaintiff's 
predecessors in title, or by some other dealings with the property which have 
not yet come to light, Gurupershad or others may have obtained a share in the 
lands which the defendant now holds , but if this is so, it by no means follows 
that the defendant does not hold a share from the plaintiffs at a separate rent, 
or that such rent may not be enhanced in this suit. 

Co-sharers in jimali properties may, and often do, make separate leases 
to the same or different tenants of their undivided shares, and, as at present 
advised, we can see no valid reason why the rent of such holding should not 
be enhanced. . * 

It is true that in one case, to which we were referred, it would seem that 
a learned Judge of this Court had expressed an opinion that the enhancement 
clauses of the Rent Law did not apply to separate leases of undivided proper- 
ties ; but the opinion which he expressed appears to have been somewhat extra- 
judicial, and at present we are not aware of any authority which is opposed to 
enhancement in such cases 

We think, therefore, that the case must be remanded to the Munsiff’s 
Court, to ascertain, in the first place, with due regard to the observations which 
^e have made, whether the defendant now holds under the plaintiffs separately, 
or under a joint lease from the plaintiffs and others. Jn the latter case it 
might be advisable, if there is no objection to that course, that the plaintiff's 
co-sharers should be made parties to this suit ^ 

If there should appear to be no obiection tj the suit proceeding, the 
Court will then have to deal with the question of enhancement 

The costs in this and the other Courts will abide the result. , 

* Suit remanded. 

NOTES 

[ See also tho following oases —4 Cal., 9C : 8 Cal., .363 ; 17^ Cal , 538 ; 17 Cal , C95 , 19 
Cal., 593 ; 19 Cal., 610 ] 


5 OAL.— 167 
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E8491 APPELLATE CIVIL. 

The 1st June, 1885. 

Present : 

Sib Richard Garth, Kt., Chief Justice, and Mb. Justice Mittbr. 

Nur Kadir Plaintiff 

versus * 

Zuleikha Bibi One of the defendants. 

Mahomedan law — Hizaiini — Tlie custody of female minors before puberty — 

Mother's right. 

By the Mahomedan law, the mother is entitled to the eufitody cf a female minor, who 
has not attained her puberty, in preference to the hu»band. 

This was a suit fqr the recovery of possession of a wife. The plaintiff's case was 
that one Mehr-un-nissa, who was a minor, had been given in marriage to him 
with the consent of her agnatic kinsman, Asmat Ali. The Munsiff dismissed the 
suit on the grounds that the fact of marriage ( aqd) by ijab qabul had not been 
proved, that the girl was a minor, and had not attained her puberty, and that 
even if there had been a marriage, the girl (who in her evidence denied the fact) 
was free on her attaining puberty to annul the contract entered into with the 
consent of a kinsman of the degree of Asmat Ah. On appeal, the Subor< 
dinate Judge, without adverting to the question of puberty, found the marriage 
proved, and directed the mother of the girl to send her to the plaintiff’s 
house. The appeal to the High Court from that decree (the suit being 
laid at Es. 49) was heard by Mr. Justice FIELD who observed : “ The only 
point that 1 decide is, that according to the view taken by the Munsiff 
upoq tbe facts of this case, the plaintiff is not entitled to that which he asks, 
viz., the possession of the girl. The appeal is decreed with costs.” 

Thereupon the plaintiff preferred an appeal under s. 15 of the Letters 
Patent. 

Baboo Akhil Chunder Sen for the Appellant. 

Baboo Soshi Bhushan Dutt for the Bespondent. 

[6S0] The Court (Garth, C. J., and Mttter, J.) delivered the following 

Judgment ; — 

This was a suit brought by the appellant, a Mahomedan, for the recovery 
of possession of his minor wife, Mehr-un-nissa. It is not disputed that defen- 
dant No. 2, Masraf Ali, and defendant No. 3, Asraf Ali, are agnates of the same 
degree with Mehr-un-nissa's father. The minor girl, it is also admitted, is 
living with her mother Zuleikha Bibi, defendant No. 5. 

The plaintiff’s case is, that Asmat Ali gave Mehr-un-nissa in marriage to 
hincr, and promised to send her to the plaintiff’s house in the month of Jeyt 
following the marriage Aocosding to this arrangement Mehr-un-nissa not 
having been sent to the plaintiff’s house, the plaintiff has brought the p^sent 
suit. 

* Apwal undm a. 15 of the Letters Patent, against the decree of G. D. Field, Esq., one 
of the fudges of this Court*, dated the 23rd of June 1884, m appeal from Appellate I^ree 
No. 814 of 1883, against the decree of Baboo Raj Chandra ^nyal, Bai Bahadur, Sub- Judge of 
Chittagong, dated the 16th of February 1883, reversing a decree of Moulvi Tofail Ahmad, 
Khan Bahadur, Munsifi of North Ft;.tia, dated the 28th of March 1882. 
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On behalf of the defendants, both the factum and the validity of the 
marriage were denied. 

The Munsiff dismissed the suit, upon two grounds, vix. (l) that the marriage 
was not established ; and (2) that even if it took place, Mehr-un-nissa, 
according to the Mahomedan law, being quite at liberty to cancel it on her attain- 
ing puberty, the alleged husband was not entitled to the custody of his minor 
wife until that period had arrived. 

The Munsiff’s judgment was set aside by the Subordinate Judge, who 
came to the conclusion that the marriage upon the evidence was established. 
As regards the second ground, upon which the Munsiff’s judgment was based, 
he says that, until the marriage was actually cancelled, the plaintiff was 
entitled to the custody of his minor wife. It may be noticed here that there 
was no appeal against the finding of the Munsiff, that Mehr-un-nissa had not 
yet attained the age of puberty. The Subordinate Judge therefore did not, 
and could not, with propriety have come to a different conclusion upon that 
point. 

Accepting then the facts found by the lower Courts, as correct, (as we are 
bound to do in second appeal) the question of law that arises is, whether 
the Subordinate Judge is right, according to the Mahomedan law, in removing 
the minor wife from the custody of her mother, and decreeing the plaintiff 
the possession of her person. In other words the. question for decision 
whether, according to the Mahomedan law, the husband or the C631] mother 
is entitled to the custody of the minor wife, before she attains the age 
of puberty. This question was considered in an elaborate judgment of 
Mr. Justice Norman, in the matter of Khatija Mibi (5 B. L. R., 557). After 
reviewing the authorities before him, the learned Judge came to the conclusion 
that, according to the Mahomedan law, the eff ect of the contract of marriage is 
to place the wife under the dominion of the husband, but that notwithstanding 
her marriage, the right to the care and custody of a girl belongs not to the 
husband, but to her mother, until she attains the age of puberty. *At page 435 
in Bailie’s Mahomedan Law, with reference to the question of hizanut or 
custody of a girl, it is laid down that “ so long as a girl who is married has no 
desire, her mother’s right to her custody does not cease, till she is tit for 
matrimonial intercourse ” In reversing the judgment of the Subordinate 
Judge the learned Judge of this Court has taken the same view of the law., 
The appeal will therefore be dismissed with costs 

Append dismissed. 


NOTES. 

I See (1904) 32 Cal., 444 (446), where this proposition was considprcd with reference to 
orimmal law.] 
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APPELLATE CIVIL. 

The 9th June, 1886, 

Present : 

Sir Richard Garth, Kt., Chief Justice, Mr. Justice Wilson 
AND Mr. Justice Norris. 

Uzir Christian Petitioner 

versus 

Eli Seba Christian and another Respondent and co-respondent. ' 

Collusion — Divorce — Act IV of 1669, s. 13 — Collusion m presentation of 
petition for dissolution. 

Subsequently to the institution of a suit for dissolution of marriage, and on the same da> 
pn which the suit came on for hearing, the petitioner and the respondent each filed petitions, 
setting out that it was agreed between them that from that date the marriage betweeil them 
should be dissolved ; that neither of them should have any claim against the other , that 
each should marry again at pleasure, and prayed that dissolution of the marriage might be 
granted on these terms, each party bearing his own costs. 

Held, that this amounted to collusion within the meaning of s 13 of Act IV of 1869, and 
that the petition must bo dismissed. 

This was a suit brought on the 4th January 1883 by one Uzir Christian, 
in the Court of the Judge of Nuddea, for dissolu-[652]tion ot marriage, on the 
ground of his wife’s adultery with one George Christian, asking for damages 
as against the co-respondent. 

^The suit came on for settlement of issues on the 24th October 1884, and 
was heard ^ex parte. It appeared from the evidence then given that the 
petitioner was married to Eli Seba on the 14th June 1865, according to the 
rites of the English Church , that after the marriage he lived with the respon- 
dent for eight years , and that in 1873 she left his house to take service in 
Calcutta, and was subsequently discovered by the petitioner some time in the 
year 1878 living with George Christian m Entally in the 24-Pergunnahs , that 
on that occasion the petitioner requested the respondent to return and live 
with him, but she refused to do so , and that at the time of this discovery the 
petitioner ha^i no funds to enable him to obtain advice. Subsequently to the 
filing of the petition for dissolution, and on the date fixed for settlement of 
issues, the petitioner. and respondent filed the following petitions : — 

“ The petitioiler Uzir Christian, of Ballabhpore states : I have instituted 
Original Suit 1 of 1884 against Eli Seba Christian and another. To-day 
is fixed for the settlement of its issues. The marriage tie that existed between 
the defendant and myself is broken from to-day I have no claim of any other 
kind against her ; she can now marry again if she chooses. I do not Want any- 
thing as cost of that suit. I gfVe up all. 1 also abandon the claim wbicbl set 
up against George Christian. I have no more claim against him either. I 
therefore pray that the case be decided on the terms of the deed of compromise, 
making the parties pay their respective costs, and passing a decree dissolving 
the marriage/’ * 

^ Divorce ca^e No I of 1884, referred by C. A. Kelly, Esq., District Judge of Nuddea, 
dated ' the 25tli of Clclober 1884. • 
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‘ “ The petitioner, Eli Seba Christian, of Calcutta, states : My husband, 

TIzir Christian, instituted Suit No. 1 of 1884: against mo for dissolution of mar- 
riage, and this day is fixed lor the settlement of issues. My husband intends 
to divorce me for my bad character , and I agree to my being divorced. I 
have no objection to my husband marrying again, and I shall not make any 
claim against him in future for maintenance or for any other account, The 
relationship and tie of marriage, which existed [653} between usj henceforth, 
ceases and dissolves. My husband also has given up all the claims he had. 
I therefore make this petition and pray, with the consent of mt husband, that 
the parties should bear their respective costs,' and the case be decided, 
declaring the dissolution of the marriage between me and the plaintiff.” 

The District Judge gave the following judgment — 

“ In this case the petitioner, Uzir Christian, has sued for a dissolution of 
marriage. The case has been heard ex parte. I consider that there can bo no 
reasonable doubt that ‘ adultery, coupled with desertion, without reasonable 
excuse, for two years or upwards’ (vide s. 10 ‘ of Act IV of 1869) may be 
held to have taken place Evidence has been taken, including that of the 
husband, Dzir Christian, himself, and T am satisfied on it that the woman 
Eli Seba, wife of the petitioner, (who has herself presented a petition through 
her pleader, which is in effect an admission of guilt), has been guilty 
of adultery with George Christian, who has been made co-respondent in 
the case, and that she has deserted her husband without reasonable excuse 
for several years I also find that the petitioner has not been in any manner 
accessory to, or conniving at, the adultery in question, nor do I find that he 
has condoned the adultery in question, nor do I rind that the petition is 
presented or prosecuted in collusion with either of the respondents, or that the 
petitioner has been guilty of delay or other misconduct as contemplated by 
the law, I accordingly pronounce a decree declaring the marriage between 
Uzir Christian and Eli Seba to be dissolved in the manner and subject to all 
the provisions and limitations in s. 17 of Act IV of 1869 made and declared. 
The papers will be submitted to the High Court for confirmation of th,i decree ; 
each party to bear their own costs The petitioner has abandoned his claim 
for damages/' 

The District Judge then sent up the case for the High Court for confir- 
mation of the decree msi, and on the 9th June 1885 the case came on for hearing 
before the Chief Justice, Sir KiCHARD Garth, Ktr. Justice WiLSON and 
Mr Justice Norris. 

No one appeared for either party 

[654] The Order of the Court was delivered by 

Garth, CJ, — Having regard to the documents which appear on the record 
of this case, we find it impossible to confirm the decree of the Court below 

“[See. 10 : — Any husband ma> present a petition to the Distriet Court or to the High 
» ' ’ Court,' pra\ing that his marriage may be dissolved on the 

When husband may ground that his wife has, since the soleifimzation thereof, been 
petition for dissolution guilty of adultery 

Any wife may present a petition to the District Court or to the 
High Court, praying that her marriage may be dissolved on the ground that since the solem- 

ni/ation thereof her hjasband has exchanged his profession of 
^When wife may petition Christianity for the profession of S 9 me other religion, and gone 
for a dissolution through a form of marriage with another woman ; 

or has been guilty of incestuous adultery, 
or of bigamy with adultery, 

or of marriage with another woman with adultery , 

or of rape, sodomy or bestiality, or of adultery oouplod with such cruelty as without 
adultery would have entitled her to a divorce a mensA et torOf 

or of adultery coupled with desertion, without^ reasonable excuse, for two years or up- 
wards ] 
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The Distriot Judge, we observe, has expressed an opinion that, in his view 
of the matter, there is no collusion between the parties. But we think be can 
hardly be aware what the law considers to be collusion in cases of this kind. 

Section 13 of the Indian Divorce Act (IV of 1869) provides that in suits 
for dissolution, “ if the Court finds tliat the petition is presented or prosecuted 
in collusion with either of the respondents, it shall dismiss the petition." 

This is a similar provision to that which is contained in s. 30 of the 
English Divorce Act (20 and 21 Viet., C. 85), and it has been held in the 
English Courts that the word collusion in this section has a far wider 
meaning than connivance^ and extends to cases where the original ground of 
the petition has not been connived at, but where the parties have subsequently 
agreed to use it as a means of divorce — so that collusion in this sense may 
exist, without any connivance at all [see Lloyd v. Lloyd (l S. & T. 567) ; 
Crewe v. Crewe (3 Hag., 130) and other cases cited in Browne on Divorce 
Causes, 2nd edition, p. 92. J 

Now here it appears upon the proceedings that after the petition had been 
filed the petitioner aiid respondent each presented a petition, in which they 
agreed that from that date the marriage between them should be dissolved ; 
that neither of them should have any claims against the other , that each 
should marry again at pleasure ; that the wife should have no claims against 
the husband for maintenance or otherwise ; and then they pray for a dis- 
solution upon those terms, each party paying his and her own costs. 

This is clearly collusifon according to the English authorities with which 
we entirely agree. 


The decree, therefore, which has been pronounced by the Court below 
will be set aside. 


Decree nisi set aside. 


NOTES. 

I This IS how the Engh«ih law is suinmiirised in Halsbury's Laws of England (1911) XVI 
p. i89, para, 1001 . — Collusion is not like condonation, a well- understood term ; but it is held 
to exist where the initiation of^a suit for dissolution of marriage is procured, or its conduct 
provided for by agreeiinient or bargain between the spouses or their agents, as, for instance, an 
agreement not to defend even where the agreement is disclosed to the court, and where no 
one is able to indicate any fact which is being falsely dealt with or withheld , because the 
Court will not be hampered in ascertaining for itself whether there is danger of a husband 
or wife obtaining a divorce contrary to the justice of the case,] 
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The 21st May, 1886. 

Present : 

Mr. Justice Pigot. 

Bipro Doss Dey 
versus • 

Secretary of State for India in Council." 

Discovery — Production of documents — Privilege — Solicitor and Client — Act XIV 

of 1882, s. 133, 

Letters written by one of the defendant’s servants to another, for the purpose of obtaining 
information with a view to possible future litigation, are not privileged, even though they 
might, under the circumstances, be required for the use of the defendant’s solicitor. 

In order that privilege may be claimed, it must be shown on the face of the affidavit 
that the documents were prepared or written merely for the use of the solicitor. 

This was an application by the plaintiff for an order that the defendant 
should produce before the Commissioner appointed to examine Major Hallett in 
the above cause, certain documents, numbered 5 and 6, set out in the second 
part of the schedule to the defendant’s afhdavit verifying his list of documents. 
In support of this application the plaintiff hied the* usual affidavit as to the 
relevancy and materiality of the documents in question The suit was brought 
for moneys claimed by the plaintiff in respect of certain Commissariat con- 
tracts which the plaintiff had entered into with the Government in 1879, and 
the documents, production of which was desired, were two letters, one dated 
the 23rd November 1883, from Major C. F. Thomas, Examiner of Commis- 
sariat Accounts, to Major Hallett, and Major Hallett’s reply thereto, dated the 
3rd of December 1883. In opposition to the application the defendant filed 
an affidavit of Major Thomas, the material portions of which are as follows: — 

“ (1) That on the 18th September 1883, Baboo Gonesh Chunder Chunder, 
the then attorney of the plaintiff, wrote a letter to fny office (submitting on 
plaintiff’s behalf certain re-charge bills and other documents), from which 
letter the following is an extract • — ‘ Under the circumstances, I submit that my 
said client’s claim cannot be rejected. If, however, you do not think fit upon 
these explanations to pass my client’s said bill, you [656] will be pleased to 
return the same with all the vouchers and papers sent for its support to 
enable my client to adopt such measures as he may* be advised.’ 

“ (2) That on the 26th idem, I wrote to him asking for originals of 
some documents referred to by him in his letter ^ibove mentioned. 

“ (3) That on the 5th November 1883, the said Baboo Gonesh Chunder 
Chunder wrote another letter to my office forwarding some original documents 
alleged to be in support of the plaintiff's claim. 

“ (4) That on the 23rd November 1883, I addre&ed to Major Hallett a 
letter included in part II of the said schedule to defendant’^ affidavit of docu- 
ments, sworn on the 12th day of February last, to which I received the reply, 
dated thq 3rd December 1883, also referred to in^ the said part of the said 
affidavit. 


* Original Suit No- 35V of 1884. 
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“ (5) That in oonsequence of the threat by the said Baboo Gonesh Ohunder 
Ghunder, in his letter of 18th September 1883, of possible legal proceedings, and 
because the matter having been placed by the plaintiff in the hands of a solicitor, 
I regarded his taking such action as likely to lead to legal proceedings. I 
addressed my said letter to the said Major Hallett with a view to further possible 
litigation, in order that all such information might be submitted to the Solicitor 
of the Government of India, for advice as is usual when I have any reason for 
anticipating a. law suit. After receipt of Major Hallett’s said letter, I, on the 
4th of January 1884, forwarded all the documents connected with the plaintiff's 
claim to my superior officer, the Controller of Military Accounts, that he might, 
in accordance with the practice in all such cases, submit the same to the said 
Solicitor to Government. 

(6) That I am informed and believe the Controller did so submit all 
such documents to the said Solicitor tp Government with a letter, dated the 
21st January 1884. 

“ (7) That on the 4th April 1884, the said Gonesh Chunder Chunder 
issued the usual notice of plaintiff’s intention to sue Government, and in July 
the. plaint herein was filed ” 

Mr. Hill for the Plaintiff. 

[687] The defendant objects to produce these letters, on the ground of 
privilege, but they are not within the rule. In Southwark Water Go. v. Quick 
[L. E., 3 Q. B, D., 315 (323)J , Lord Justice Cotton, citing Cockburn, C. J., 
in Friend v. London, Chatham and Dover Badivay Company (L. E., 2 Ex D., 
437), lays it down that a*' document to be privileged must have come into exist- 
ence for the purpose of being communicated to the solicitor with the object of 
obtaining his advice. That is clearly not the case made on tins affidavit. See 
also Wheeler v. Le Marchant (L. E., 17 Ch. D , 675) . Anderson v. Bank of 
British Columbia (L. E., 2 Ch. D., 644). 

Thp Advocate- General (Mr. G, 0. Paul) for the Defendant contended that 
the letters were* privileged — Southivark Water Co v Quick [L, E., 3 Q. B. D.,’ 
315 (323)]. 

Pigot, J*— I think the question in issue in this matter is more as to what 
is to be gathered from a fair construction of the words in the affidavit of Major 
Thomas, than any questibn of law at issue between the parties. 

The case of Southivark, iBc , Water Co v. Quick [L E„ 3*Q. B. D, 315 
(323)] is relied on by the Advocate-General for the defendant, and also by 
Mr. Hill for the plaintiff. 

I construe the affidavit thus . — The letters of which production is sought, 
were a letter by Major Thomas to Major Hallet, and Major Hallett’s reply to it ; 
the first being a letter written for the purpose of giving Major Hallett 
information with a view to possible future litigation It does not appear that 
it, or the reply to it, was written for the purpose of being communicated to any 
solicitor. It is consistent with the terms of the affidavit that both letters were 
written without such a purpose , but that they were of such a nature, that they 
might, in the event of litigation, be communicated to a solicitor. This does not 
show enough to entitle the documents to protection. It is for the party 
claiming the privilege to show thatr the documents were prepared for the use 
of his solicitor; that they came into existence for the purpose of being com- 
municated to the solicitor with the object of obtaining his advice or of 
enabling him to prosecute or defend an action, as Cotton, L. J , at page 322, or 
as BBBTT, L. j., at p. 320, in [638] the case of the Southwark and Vauxhall 
Water Co. v. Qu^ckj says (modifying the words of Mellish, L. J., in Anderson 
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V. Bank of BriHsh Columbia), " merely for the purpose of being laid before the 
solicitor for his advice or consideration.*’ 

1 think the affidavit does not show that these letters were written for the 
purpose — which I think means substantially “ merely ” for the purpose — of 
being communicated to the solicitor. It does not say that Major Thomas* 
letter was addressed to Major Hallett in order that it might be submitted to 
the solicitor of the Government , but that “ all such information ” — an ambi- 
guous phrase as it is here used — should be submitted to him. 

Nor would it, I think, be enough to protect these letters* if they were 
written with a view to possible future litigation, and witli the intention that, 
in that case, they should be laid before a solicitor 

I think the plaintiff is entitled to the discovery sought with regard to the 
letters mentioned in paras 4 and 5 of Major Thomas’ affidavit 

NOTES. 

[ See also (1890) 15 Bom .7,0 Bom , L R , ISl , (1905) 7 Bom., L R., 709 , (1H94) 22 
Cal , 105.] 

[11 Cal. 688] 

APPELLATE CIVIL 

The 22nd May, lhH6 
Present 

Mr Justice Field and Mr. Justice O’Kinealy. 

Satish Chunder Rai Chowdhuri and another Judgment-debtors 

ve)sm 

Thomas and another Decree- holders. ’ 


Sale mexecntwn of decree — SeMinq an ide sale — Irregularity and irijuty — Civil 
Piocedure Code, Act XTV of 1HS2, s 311 

Where an application is made to sot aside a sale in execution of a decree on the ground of 
irregiilarit> , it is not to be presumed from the proved existence of irregularity and injury that 
the latter occurred by reason of the foimor, m the absence of evidence to show that the injury 
IS the result of the irregularit> 

Macndqhten v Mahahir Pey^had Simjh (1. L R , 9 Cal , G5G , L R , 10 1 A., 25) 

and hala Mobniuk hal v Secietaiy <f State Joi Ivdin in (^mnictl (1. L R , 11 Gal , 200) 
discussed 

This was an application under s 311 of the Code pf Civil Procedure to 
set aside a sale in execution of a decree on the ground [659] of irregularity. 
The application was made b\ the judgment-debtors (otheV than those who 
were minors) against Thomas, the decree-holder, and against the purchaser. 
Hem Chunder Chowdhry 

It appeared that the sale was fixed for*the 20th of May 1^84. On that 
day the judgment-debtors applied for a postponerilent, and the sale was 
postponed till the 26th of May 1884 'On the latter date they had tlie sale 
again postponed till the 2nd of June 1884, on which day the property was 
sold. No proclamation of sale was issued except for the 20th of May 1884 

• Appeal from Order No. 7 of 1885, against the order of Baboo Parbati Coomar Mitter, 
P^irst Subordinate Judge of Myniensingh, dated the ^7th of September 1884 


8 CAL.— 158 


1267 



l.kR* H Cal. 660 satish ghundeb kai Ac. v. thomas ko, [1886] 


The lower Court found that no irregularity had taken place ; that no fresh 
proclamation of sale was necessary under s. 291 of the Civil Procedure Code ; 
and that no damage had resulted to the judgment-debtor as the property had 
fetched an adequate price. 

The minor judgment-debtors, who alleged that they had nothing to do with 
the postponement of the sale, appealed to the High Court. 

Mr. Bell and Baboo Doorga Mohun Doss for the Appellant. 

Baboo Snnath Doss for the Respondent. 

The Judgment of the Court was delivered by 

Field, J. — This is an appeal against the order of the Subordinate Judge 
of Mymensingh. refusing to set aside a sale on the grounds that there was 
irregularity in publishing or conducting such sale , and that the applicants had 
sustained substantial injury by reason of such irregularity. 

The Judge in the Court below has. found that there was no substantial 
injury proved in hhe case, nor was there any irregularity ih publishing or 
conducting the sale. He did not enter into the question, whether, assuming 
that injury and irregularity had been proved, such injury was by reason of such 
irregularity. 

It had been contended before us by the learned counsel for the appellants 
that there was irregularity The judgment-debtors, appellants before us, are 
minors ; and the irregularity alleged is this The sale was originally fixed for 
the 20th May 1884. On that date, an application was made by certain of the 
judgment-debtors (other than the minors, who are appellants before us) for 
[660] a postponement, which was granted to the 26th May. On this latter 
date the judgment-debtors again applied fora postponement, which was granted 
to 2nd June 1884. It is said that these postponements made a postponement 
of more than seven days, being, as a matter of fact, a postponement of twelve 
days , and that the subsequent sale without a fresh proclamation was a 
violation of the provisions of s. 291 of the Code of Civil Procedure. I should 
be disposed to agree with this contention and to say that there was an irregu- 
larity so far as regards the minors who were not parties to the applications for 
postponement. Then, is there evidence of substantial injury The Court below 
has found that substantial injury has not been proved. The evidence on 
this point has been read out and pressed upon us in order to induce us to 
come to a different conclusion , but 1 am not prepared to do so. But assuming 
that irregularity and injury have been proved, it is admitted thalT there is not 
evidence to prove that the injury was in consequence of, or by reason of, the 
irregularity. The case falls within the principle laid down in the case of Mac- 
iia/ghten v. Mahabir Pershad Singh (I. L. R., 9 Cal., 656, L. R., 10 I. A., 26). 
In that case their Lordships of the Privy Council said : “ The High Court, 

having held that the non- statement of the amount of revenue in the proclamation 
was an irregularity, pfoceeded to try the question whether the irregularity had 
caused substantial injury to the applicant. They say But it may be reason- 
ably supposed that the non -specification of the Government revenue in the sale 
proclamations published is one of the causes which caused the diminution in the 
price. There L was no evidence at all on the subject. It appears to their 
Lordships that the High Court cSuld not, without evidence and upon a mere 
supposition, properly find that thp non-statement of the revenue in the 
proclatnatioii did cause ^ an injury to the applicant by causing an inadequate 
ptiee to be bid at the sale.” The effect of this decision of the Privy Council 

siuee been twice considered by this Court, first, in the case of Tripura 
^ Sundari v. Durga Churn Pal (I. L, R., 11 Cal., 74), and again in the Pull 
Bench case of L(Ua Mobaruk Lai v. The Secretary of State for India in Council 

1966 



QDNGABAM GHOSE SIRDAB V. KALIPODO GHOSE [1885] II Cftt, (tfl 

* 

(I. L, B., 11 CaL, 200). In the latter case, [ 881 ] it was the opinion 
of the majority of the Court that their Lordships of the Privy Council 
did not intend to lay down any positive rule applicable to all cases. 
By this we understand it to be meant that their Lordships of the 
Privy Council did not intend to lay down any positive rule as to what may or 
may not be evidence of cause and effect in all cases, though they did lay down 
that in the absence of all evidence proved, injury cannot be presumed to be by 
reason of proved irregularity. There may be cases m which a reasonable pre- 
sumption arising from proved facts or created by law would be” good evidence 
that the injury was the result of the irregularity. Such cases would not be 
affected by the Privy Council decision, the effect of which, as we understand 
the meaning of their Lordships of the Privy Council, is this * that there must 
be some evidence, and that m the absence of evidence to show that the injury 
is the result of the irregularity, it is not to be presumed from the proved existence 
of irregularity and injury that the latter has occurred by reason of the former. 

In this case, assuming the irregularity and injury to have been proved 
there is no evidence that the latter is the result of the former. 

The appeal is dismissed with coses. 

Appeal dismissed. 


NOTES. 

£ This was followed in (1891) 18 Gal , 196 (499) , see (1901) 6 C. W. N., 14 (publioation 
of sale proclamation) , also see the Notes to 11 Gal . 200 supra ] 


[ 11 Cal 661 ] 

APPELLATE CIVIL 

The iHth June, 1885 
Present 

Mr. Justice Mitter and Mr. Justice Norrts. 

Gungaram Ghoso Sirdar .Plaintiff 

versus 

Kalipodo Ghose One of the defendants ’ 

Uegistration Act (III of 1877, s 50)- liegistration Act (XVI of 1864 ) — 
Begistration, optional and compulsory— Unregistered document of which 
registration ivas optional under Act XVI of 1864. 

Held, m the case of a document executed while Act of 1864 was in force, the 
registration of which under that Act was optional and which was* not registered thereunder, 
and of a document executed after Act 111 of 1877 ha^ come into farce, the registration of 
which was compulsory and [ 662 ] which was duly registered, both documents relating to the 
same property, that under the provisions of s 60 of Act III of 1877 the registered document 
took effect as regards such property against the unregistered document. * 

Held, also, that all that a person seeking the benefit of s. 50 pf Act III of 1877 is required 
to prove 18 that his document is a document of tlve kind mentioned in the first clause of that 
section ; that it has been duly registered under that Act , and that it covers the sa^ pjto- 

* Appeal from Appellate Decree No 3028 of 1883, agamst the decree of Baboo Baloram 
Mulliok; Second Subordinate Judge of 24-Pergunnahfl, dated the 2l8t of September 1863, ^ 
reversing the decree of Baboo Aswini Coomar Guho, Second Munsif of Baraset, dated the 20th 
of January 1883. • 
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perfey as that covered by any unregistered document against which it is contended that his 
document shall take effect, and it is not necessary for him to show that he is claiming from a 
vendor common to both himself and the person claiming under the unregistered document. 

Lachman Dasv, DtpChand (I, L. R., 2 All., 861), and Shib Chundra Clmcherbutiy v. 
Joha Bux (I L. R., 7 Gal., 570 ; 9 C. L R., 2‘i4) referred to and followed 
In this case there were six defendants, vtz., No. 1 Kalipodo Ghose, No. 2 
Mya Chand Ghose Sirdar, No 3 Gunga Ram Ghose Sirdar, No. 4 Bholanath 
Ghose Sirdar, No. 5 Durga Ram Ghose Sirdar and No. 6 Bhubun Mohun 
Gliose. The plaintiff sued to set aside a kut-kobala or mortgage by conditional 
sale dated the 5th Assin 1^72 B S. (20th September 1865) which was alleged 
tp have been executed by Mya Chand Ghose in favour of Kalipodo Ghose, and 
he charged that it was a forgery and had been fraudulently got up by all the 
defendants with a view to defeat his title to the lands, the subject matter of 
the suit. 

The plaintiff’s case was that the firoperty covered bv the deed originally 
belonged to one Kasamuddi who, on the 1st Bhadro 1272 (16th August 1865), 
sold it to Mya Chand Ghose, defendant No 2 Subsequently defendant No 2 
sold 12 annas of the" property to defendants Nos. 3, 4 and 5 by a registered, 
Jcobala dated the 9th Assar 1274 (22nd June 1867), and by another registered 
kobala he sold the remaining 4 annas to defendant No. 4 

On the 3rd Bhadro 1281 (18th August 1874) the defendants Nos. 3, 4, 
and 5 sold the property by a registered kobaJa to defendant No 6, who in his 
turn on the 16th July 1878 sold it to the plaintiff’ by a registered deed in 
consideration of a loan gf Rs 300, and an agreement bv the plaintiff to 
reconvey the property on repayment of the loan Subsequently the plaintiff’ 
advanced a further sum of Rs 200 to the defendant No 6, and in [ 663 ] 
consideration of the aggregate sum of Rs 500 the defendant No, 6 
executed an unconditional sale deed in favoui of the plaintiff on the 17th 
Pous 1287 (31st December 1880) which was duly registered under the provi- 
sions orAct III of 1877. 

o 

The plaintiff further alleged that on the 28tli April 1882 the defendant 
No 1, Kalipodo Ghose, filed before the District Judge an application for fore- 
closure of'the Kut-kobala, dated the 5th Assin 1272 (20th September 1865) 
purporting to have been executed by the defendant No. 2 in his favour, and 
caused the usual notice to be served on him. He therefore brought this suit, 
alleging that document to be spurious and collusive, and contended that, as it 
was unregistered, it could not affect his title, and he prayed to have it declar- 
ed that it was a spurious and collusive document, that his title was un- 
affected by it, that the property was not subject to the charge it purported to 
create, and that the first defendant could not proceed with his foreclosure 
proceedings The first defendant alone appeared and contested the suit. He 
alleged that the sale to the plaintiff was not a bond fide transaction, and 
stated that his kut-kohala was a genuine document, and that there was 
no necessity for its registration, inasmuch as the amount advanced upon it 
was less than Rs. 100. He also took other legal objections to the suit being 
maintainable,cwhich are immaterial for the purpose of this report. 

In his application, for foreclosure it appeared that the defendant No. 1 
alleged Rs. 61 to be due to him as pigincipal and Rs. 365-15-10 as interest under 
his conditional sale. 

The Munsif came to the conclusion that the plaintiff had pioved his title 
as alleged in his plaint, and held that the kut-kobala of the 20th September 
1865, under which the defendant No 1 claimed, was not a genuine document. 
He accordingly gave the plaintiff decree. 
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Upon appeal the Subordinate Judge reversed the Munsif's findings as to 
the genuineness of the defendant’s kut-kobalaf but upheld his decision as to the 
plaintiff’s title Upon these findings, and without going into the question as 
to whether the plaintiff was still entitled to succeed, inasmuch as the hut- 
kobala of the defendant No. 2 was not registered, he reversed the Munsif’s 
decree and dismissed the suit with costs. 

[664] The jdaintiff' now brought a special appeal to the High Court upon 
the ground, amongst others, that his deed being registered, and the defen- 
dant’s unregistered, the defendant had no light to enforce his lien as against 
him, and that his title was paramount to that of the defendant 

Baboo Bhobam Charn Dutt for the Appellant 

Baboo Boidonath Dutt and Baboo Bachram (Those for the Respondent. 

The Judgment of the High Court (Mitter and NoRRis, JJ ) was as 
follows : — 

The plaintiff brought this suit to recover possession of the property in 
dispute under a bill of sale executed by defendant No 6 on the 3rd Bhadro 
1281. He was evicted by the defendant No. 1, who claimed a right in the 
property in dispute under a conditional bill of sale by the defendant No. 2 
in the month of September 1865 

It is not disputed that the property in suit became the property of one 
Kasamuddi by purchase on the 27th May 1865 Kasamuddi sold it to defendant 
No 2 in the month of August of the same year , and, a few months later, that 
is to say, in the month of September, defendant No 2 ^executed the conditional 
bill of sale in favour of the defendant No 1, the respondent before us 

After having executed this conditional bill of sale, defendant No 2, in the 
month of June 1867, sold the property m dispute to defendants Nos. 3, 4, and 
5, and these defendants, in August 1874, sold it to the defendant No 6, the 
immediate vendor of the plaintiff appellant 

The Munsif decreed the plaintiff’s suit being of opinion that thd condi- 
tional bill of sale of September 1865 upon whicii the defendant, respondent, 
relied, was not a genuine instrument. The Munsii found that the .plaintiff’s 
title as set out above was established to Ins satisfaction 

On appeal the Subordinate Judge has uphold the finding of the Munsif as 
regards the plai,ntiff”s title , but he has come to a conclusion different from that 
of the Munsif as regards the conditional bill of sale in tavour of the defendant, 
respondent The Subordinate Judge is of opinion that the aforesaid document 
[66S] has been proved to his satisfaction Having come to these conclusions 
he has dismissed the plaintiff’s suit, inasmuch as the conditional bill of sale 
of the defendant No. 1 is of prior date to the conv^jyance in favour of the 
defendants 3, 4 and 5. • 

In this second appeal the only point that has heen*urged before us is 
that under s. 50 of the Registration xVct of 1877, the plaintiff’s conveyance 
must take effect against the conditional bill of sale of thd month of September 
1865 which is unregistered. « 

It has been held by a Full Bencli of the^Allahabad fligh Court in Lachman 
Das V. Dtp Chand (I. L. R., 2 All, 85JL) that “in^thecase of a document 
executed while Act VIII of 1871 was m force, the registration of which under 
that Act was optional, and which was not registered thereunder, and of a 
document executed after Act HI of 1877 had come mto force, the registration 
of which under that Act was compulsory, and which was registered thereunder, 
both documents relating to the same property, under the provisions of s, 50 of 
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Act III of 1877, the registered dooument took effect as regards such property 
against the unregistered document, the provisions of s. 6 of Act 1 of 1666 not- 
withstanding.” 

This case has been followed by this Court in Shib Chandra Chuckerhutty 
V. Joha Bux (I. L. R., 7 Gal., 670 ; 9 0. L. R., 224). Now, the only difference 
between the case before us and the case before the Allahabad High Court is, 
that in the former the unregistered document was executed at a time when the 
Registration Act of 1871 was in force ; while in the case before us the unregis- 
tered document was executed when Act XVI of 1864 was in operation. But 
that is a non-essential difference because, according to the explanation to s. 50 
of Act III of 1877, “ cases where Act XVI of 1864 or Act XX of 1866 was in 
Force in the place and at the time in and at which such unregistered document 
was executed, ‘unregistered’ means not registered according to such Act, and, 
where the document is executed after the first day of July 1871, not registered 
under Act VIII of 1871 or this Act.” In this case therefore the defen- 
dant's mortgage deed having been executed when Act XVI of 1864 was 
in operation, the document in question is an “ unregis-[666]tered document” 
within the meaning of s. 50 of Act III of 1877. No doubt, the words, “ if 
duly registered” means registered under the Act of 1877 , and, in this case, the 
plaintiff’s document was registered under that Act. It is therefore quite clear 
that under s 50, the plaintiff’s kobala must take effect against the unregistered 
document of the defendant No 1. 

In the course of the argument a doubt arose in our minds whether s. 50 
would entitle the plaintiff to a decree in this case against the defendant No. 1, 
because the plaintiff is not claiming directly from the same vendor. From the 
facts of the case given at the outset of the judgment, it is clear that the plain- 
tiff is claiming directly from defendant No. 6 who was the purchaser of this 
property from defendants Nos 3,4 and 6, and they purchased it from defendant 
No. 2. The document in favour of defendant No. 1 was executed by defendant 
No. 2. 

• 

But we do* not think that under s. 50 it is necessary for a person who 
seeks the benefit of ]t to show that he is claiming fiom a common vendor. 
The section does not say so. All that it says is, that “ every document of 
the kind mentioned in clauses (a), (6), (c) and (d) of section 17, and clauses 
(a) and (6) of section 18,* shall, if duly registered, take eff ect as regards the 
property comprised therein, against every unregistered document relating to 
the same property,” All that a person seeking the benefit of this section is 
required to prove is that his document is a document of the kind mentioned in 
the clause aforesaid , that it has been duly registered under the Act of 1877 , 
and that it covers the same property as that covered by any unregistered 
document against which it is contended that his document shall take effect. 

We therefore set aside the judgment of the lower Appellate Court, and 
restore that of they Court of !^irst Instance with costs in all the Courts. 

Appeal allowed. 


# NOTES. 

£ An unregistered in‘,truniont whenever it may have been executed gives way to a docu- 
ment registered under the AT.’t of 1877 . — 11 Cal., 661 ; (1913) J8 I G., 724 (All.) ; 20 Bom., 
158 ; see also 27 Bom., 452 ] 
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[667] APPELLATE CIVIL, 


The 19th June^ 1885 
Present : 

Mr. Justice Prinsep and Mb. Justice Grant. 


Bhalu Roy and others Defendants 

versus ® 

Jakhu Roy Plaintiff^' 


Beg'istration Act (III of 1877), s 60 — Priority of unregistered mortgage over 
subsequent registered sale— .Notice of prior conveyance. 

It 18 only whore notice of a prior conveyance, of which registration is not compulsory, is 
so clearly proved as to make it fraudulent on the part of a subsequent purchaser to take and 
register a conveyance in prejudice to the known title of another that the Courts will suffer the 
registered deed to be affected 

Where, therefore, a defendant holding an unregistered mortgage of certain property, 
dated the 23rd March 1807, which was not compulsorily registrable, had obtained a decree 
thereon on the 4th January 1881 ; and the plaintiff bolding an absolute deed of sale of the 
same property, duly registered anl dated the 22nd June 1880, and having had notice of the 
mortgage claimed absolute possession of the property, irrespective of the mortgage. 

Held, that the plaintiff’s purchase was subject to the mortgage of which he had had 
notice, and that the plaintiff’s suit to declare his absolute title to the property must be 
dismissed. 

The plaintiff, one Jakhu Roy, alleged that on the 3rd Chait 1274 F.S. (23rd 
March 1867) one Bhalu Roy executed a mortgage bond in his favour, charging 
certain lands in mouzah Bhaukat for an advance made , that, after 
executing this mortgage Bhalu Roy disappeared and was missing for 
some years , that during this last-mentioned period, one Jabut Singh put 
forward an unregistered mortgage bond, dated the Ist Sawan 1272 T.S. (9th 
July 1865) said to have been executed by Bhalu Roy m his (Jabut's) favour, 
mortgaging the same property as that contained in the mortgage dated the 3rd 
Chait 1274 (23id March 1867) , and that Jabut Singh brought a suit on his 
mortgage bond against the wife and mother of Bhalu Singh, and on the 9th 
January 1872 obtained a decree thereon 

The plaintiff further alleged that he thereupon brought a suit to have the 
mortgage bond of the Ist Sawan 1272 (9th July 1865), and the decree obtained 
thereon set aside, in which suit the Court, on the 25th July 1872, held that in 
the absence of Bhalu Roy the genuineness of the mortgage could not be properly 
determined [ 868 ] upon, and declared the decree of the 9tb January 1872 obtained 
by Jabut Singh, in the absence of Bhalu Roy, to be void. That on the return of 
Bhalu Roy, Bhalu executed in his (Jakhu Roy's) favour a kobala of the property 
formerly mortgaged, which deed was duly registered, being dathd the 30th 
Joist 1287 F.S. (22nd June 1880) and reciting the mortgage of the 3rd Chait 
1274 (23rd March 1867) , that in Decemben 1880 the spns and heirs of Jabut 
Singh brought afresh suit against Bhalu Roy (in which suit Jakhu Roy was no 

* Appeal from Appellate Decree, No, 791 of 1884, against i^e decree of Baboo Kailash 
Chundra Mukerji, First Subordinate Judge of Sbahabad, dated the 21st of February 1884, 
reversing the decree of Moulvie Abdul Aziz, Third MunsiH of Arrah, dated 8th of September 
1882. ^ 
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party) on the mortgage of the Ist Sawan 1272 (9th July 1865) and on the 4th 
January 1881 obtained a decree thereon ; that in execution of this last decree 
the property was attached, and that a claim was hied objecting to this attach- 
ment by Jakhu Eoy which was rejected on the 6th August 1881 ?*and that 
thereupon he (Jakhu Roy) brought this present suit against Bhalu Roy and the 
heirs of Jabut Singh for the following purposes . — 

(1) For a declaration that the mortgage bond of the 1st Sawan 1272 R. S. 
(9th July 1865) was spurious, and that no valid charge could be created on the 
land mentioned therein by the decree of the 4th January 1881 ; 

(2) That the possession of Jakhu Roy under the deed of sale, dated the 
30th Joist 1287 F. S. (^22nd June 1880) might be confirmed , 

(3) That the land covered by such deed of sale might be protected from 
sale in execution of the deciee of the 4th January 1881 , and 

(4) That the order attaching this, property, dated the 6th August 1881, 
might be set aside 

The defendant denied the plaintiff’s title and the genuineness of the deeds 
produced by him, 

The Munsif found that the defendants* mortgage, dated the Ist Sawan 
1272 (9th July 1865) and the kohala of the plaintiff, were both genuine documents, 
but that the plaintiff’s mortgage of the 3rd Chait 1274 (23id March 1867) had 
not been proved, and held that the defendants’ mortgage bond, being earlier in 
point of time than the plaintiff's kohala, must prevail , he therefore dismissed 
the plaintiff's suit. 

[ 669 ] The plaintiff appealed to the Subordinate Judge, who agreed with 
the findings of the Munsif, but further found, mainly from the recital in the 
kohala, that the plaintiff had previously been in possession of the land, and 
held that, as the plaintiff’s kohala was legistered, and as he had no notice of 
the defendant’s mortgage, the kohala must prevail over the defendants’ unregis- 
tered mortgage, he, therefore, set aside the order of the 6th August 1881, and 
confirmed the plaintiff’s possession of the land, giving him a decree with costs. 

The defendants appealed to the High Court 

Mr. C. Gregory and Baboo Ahinash Chicnder Banerji, for the Appellants, 
contended that the plaintiff’s purchase, being made subsequently to the suit 
and decree of the 9th January 1872, and the suit and decree of the 25th July 
1872, was a purchase pendente lite, and therefore void , that he had purchased 
with notice of the defendants’ mortgage ; that it was not compulsory on the 
defendant to register his mortgage, and that at most the plaintiff’s purchase 
was one subject to the morigage ; and that the recital in the kohala as to the 
plaintiff's previous possession was no evidence against the defendants. 

Baboo Mohesh Qhander Chowdhi'y for the Respondent 

The Judgment of the Court (Prinsep and GRANT, JJ ) was as follows — 

In execution of a decree obtained by a mortgagee, the plaintiff intervened 
stating that he was in possession of the mortgaged property by virtue of a 
registered deed of sale executed by the mortgagor, and that he was entitled to 
priority as against the previous unregistered mortgage held by the decree- holder. 
His claim has been disallowed, and, accordingly the present suit has been brought. 

It cannot be disputed that at the time the plaintiff purchased from the 
mortgagor, he had notice of the previously existing mortgage under an 
unregistered deed, because some eight years previously the plaintiff unsuccessfully 
sued to have this very mortgage set aside on the ground that it was a forged 
, (feed. No doubt, the terms of the Registration Act declare that a duly registered 
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deed relating to immoveable property, and not of certain excepted kinds, shall 
take effect as regards the property [ 670 ] comprised therein against every 
unregiste|pd document relating to the same property and not being a decree or 
order, whether such unregistered document be of the same nature as the regis- 
tered document or not. Now, the mortgage in the present case, though 
unregistered, was a perfectly valid deed, as registration was not compulsory. 
The question, therefore, remains whether we are bound to interpret the terms 
of s. 50 of the Registration Act strictly, even though, by doing so, we shall be 
enabling the holder of the registered document to perpetrate a fraud as against 
a person who, under ordinary circumstances, would hold a perfectly valid title. 
The same question has been considered and determined by the Courts in Eng-* 
land and Ireland with regard to Registration Acts, the terms of which are as 
stringent as those of Act III of 1877, s 50. In Wyatt v. Banodl (19 Ves. 439) 
the Master of the Rolls expressed himself thus “ It has been much doubted 
whether Courts ought ever to have* suffered the question of notice to 
be agitated as against a party who has duly registered his conveyance , but 
they have said, ‘ We cannot permit fraud to prevail, and it shall only be in cases 
where the notice is so clearly proved as to make it fraudulent in the purchaser 
to take and register a conveyance in prejudice to the known title of another, 
that we shall suffer the registered deed to be affected,' ” and this principle has 
been recognised in many other cases (see Tudor's Leading Cases, vol II, 
p. 48). We are accordingly of opinion that plaintiff purchased subject to the 
unregistered mortgage held by the defendant of which he had notice, and that 
therefore the present suit bo declare his absolute title rqust be dismissed. The 
judgment of the lower Appellate Court is set Uside, and that ol the first Court 
restored. The defendant will be entitled to costs in this and the lower 
Appellate Court, 

j^ppgQ^l allowed. 

NOTES. 

[ Upon this point of pnontv being defeated by notice all the Courts are in agreement- — 
13 Cal 70 (72) , 8 All 540 (542)'', 16 Mad 148 , 27 Bom 452 , 0 C P L R .112 ] * 

[671] APPELLATE CIVIL 

# 

The 23rd June, 1885. ^ 

Present 

Sir Richard Garth, Kt , Chief Justice and Mr. Justice Ghosk. 

Jhahar Mahomed Plaintiff , 

versus 

Modan Sonahar ... .Defendant ‘ 


Civil Procedure Code (Act XIV of 1882), ss 257a, 258 — Adjustment of 
decree out of Court — Instalment bond-^Consideration. 

The provisions of s. 257a t of Act XIV of 1882 are intended to prevent binding agreements 
between judgment-debtors and judgment-creditors for extending the time^for enforcinq 

• Small Cause Court Reference No 24 of 1885, iifade by Babop Jagabandhu Oangooly, 
Judge of the Court of Small Causes, Dinagepore, dated the 24th of April 1885. 

t[Sec. 267 A — Every agreement to give time for the satisfactkm of a judgment-debt shall 
. , be void unless it is made for consideration and with the sanction 

Agreement to give time Court which passed the decree, and such Court deems the 

o ju gmen - e . consideration to be under the circumstances reasonable 

Every agreement for the satisfaction of a judgment-debt, which provides for the pay- 
ment, directly or indirectly, of any sum in excess of the sum 
due or to accrue due unde’l: the decree, shall be void unless it 
made with the like sanction.] 
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dtiQr0$8 by exectUvmt without consideration %nd without the sanction of the Court ; and aore 
not intended to prevent the parties from entering into a fresh contract for the payment of the 
judgment-debt by instalments or otherwise. H 

This was a reference under s. 617 of the Civil Procedure Code made by 
the Judge of the Court of Small Causes at Dinagepore. 

It appeared from the proceedings that the plaintiff had some time in 
1881 obtained a decree against the defendant, in execution of which the latter 
was arrested and brought up before the Court. On the 9th February 1882, a 
compromise was, however, effected between the parties out of Court, by which 
h was arranged that the defendant judgment-debtor should execute an instalment 
bond to the effect that, should he make default in payment of any instalment pay- 
ableunder the bond, the whole amount of the bond should become payable with 
interest. This instalment bond was duly executed, but the fact of the decree 
having been satisfied was not certified lo the Court The defendant, however, 
failed to pay an instalment at the due date, and the plaintiff, therefore, brought 
this present suit to r^over the sum due under the bond. The defendant did not 
appear ; the Judge of the Small Cause Court in deciding the case stated that the 
questions for his consideration were whether the plaintiff could recover under the 
bond, satisfaction of the judgment-debt not having been certified to the Court ; 
and whether the failure to jiay a judgment-debt was a valid consideration for 
the bond. On these points, after considering the following cases — Pandurang 
Remchandra Chowghule v. Narayan (I.L.B., 8 Bom., 300), Ganesh Shtvram v. 
Abdullabeg (I.LR., 8 Bpm., 538) ; DavlatsiTig v. Pa'^u (I.L.R., 9 Bom., 176) ; 
[•72} and Pojomanand Khasnabish v Khepoo Paramamck {I, L. R., 10 Oal., 
354) — ha came to the following conclusions* — (1) that an agreement made under 
s. 257a of the Civil Procedure Code without the sanction of the Court, or an 
adjustment uncertified to the Court under s 258, was invalid , (2), that there 
was nothing in s. 257a or 258 which would prevent plaintiff from bringing a 
suit oq such an agreement or adjustment , (3) that non -satisfaction of a judg- 
ment debt for ^hich a bond had been executed was a valid consideration for 
such bond ; he, therefore, gave the plaintiff a decree contingent on the opinion 
of the High Court on the following questions . — (l), whether s. 257a of the Civil 
Procedure Code would bar the institution of a separate suit on the instalment 
bond, the bond not havkig been executed with the sanction of the Court , and 
(2) whether non -satisfaction of the judgment debt, for which the said bond 
had been executed, constituted a valid consideration for the bond 

No one appeared on the reference for either party. 

The Opinion of the High Court (Garth, CJ., and Ghose, J.) was as 
follows : — • 

• 

In our opinion the instalment bond, upon which this suit is brought, is not 
an agreement {o give tiiiu) for the satisfaction of a judgment-debt,'’ within 
the, meaning of s. 257a of the Code. 

We agaee with the Allahabad High Court, that the provisions of that seo- 
tion are only intended, to preveift any binding agreements betwem judgment- 
debtors and judgment-creditors for extending the time for enforctng decreet- 
without consiSeration, and without the sanction of the Court. 

'nioae provisions are not intended to prevent the parties from entering into 
a fresh contraot for the payment of the judgment debt by instaJmenta or in any 

way ; and any such fresh omitract of course could only bo enforoed by a 
fiwh suHi. 
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We cannot agree with the view which the Bombay High Court has taken 
of this question, and we think that the law as laid down by the Pull Bench of 
the Oaicuji^a High Court, viz.^ Gumant Dasi v. Pranktshori Dost (5 B. L. R., 
228) virtually remains unaltered. 


NOTES. 

[ In the C. P. C , 1908, there is no provision corresj^nding to sec. 2bl A of the 
C P. G., 1882, as to the oonstraction of which there had been dilfercnce of opinion, some 
Courts treating such agreements altogether unenforceable while the other Courts did not five 
effect to them only so far as they were set up as a bar to execution of the deci-oe . — 

Bombay , — 27 Bom , 96 , 22 Bom , 693 , 21 Bom , 808 , 16 Bom., 618 , 15 Bom , 419 , 11 
Bom , 6 ; coTutra 25 Bom., 252. * 

Calcutta -35 Cal., 870 7 C L.J , 643 ; 20 Cal , 32 , 16 Cal , 504. 

Madras —17 Mad , 382 , 2 M.L J , 221 , 12 Mad , 61 , covUra 26, Mad , 19. 

Allahabad.— il5 All , 317 23 A W.N. 45. 

Oudh . — 4 0.C 284 

Punjab— fil P.L R , 1907 71 P W R , 1907 overruling 88 P.R., 1904. 

Burma.— h B R (1872-1892) Vol. I, 644 (645) ] 


[673] APPELLATE CIVIL. 


The 11th June, 1885 
PBEST5NT 

Sir Richard Garth, Kt.. Chief Justice and Mr. Justice Beverley. 

Gend Lall Towari and another •.Plaintiffs 

• versus 

Denonath Ram Tewari and others Some of the Defendants."^ 


Civil Procedure Code ( Act VIII of 1859), s 240 — Civil Procedure Code (Act XIV 
of 1882), ss. 281, 28x3 — Limitation Act (XV of 1877), Sch. II, art. 11 
— Limitation — Act (IX of 1871), SeJf. II, ait. 15-— 

Suit for possession — Estoppel, 

• 

In certain execution proceedings land wa^ attaohsid, but before the sale the juc^ment^ 
diebtors with the permission of the Court, sold the land to the plainliffs Previous to this sale, 
oertein persons had come forward in the execution proceedings, anfl had claimed the land as 
having been sold to them by the father of the judgment-debtors , this claim was disallowed in 

• Appeal from Appellate Decree No 2501 of 1883, against the decree of H L Oliphant, 
Esq., Judicial Commissioner of Ghota Nagpore, dated the 12th of July 1883, reversing the 
decree of Baboo Sadanand, Munsif of Kazan bagh, dated the 27 th of June 1862. 
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November 1876* In 1881 the plaintiffs, alleging that they had been dispossessed by oertain 
persons, amongst whom were the claimants in the execution proceedings, brought a suit to 
recover possession of this land against those persons the suit was decided against the plain- 
tiffs m the lower Appellate Court, on the ground that they had failed to prove that they had 
been in possession of the land 12 years before suit 

On appeal to the High Court tho plaintiffs, appellants, contended that the claim of the 
defendants in the execution proceedings having been rejected, and they not having brought a 
regular suit within one year from the order of rejection to establish their right to possession, 
the defendants Were prevented by that order from contending that the plaintiffs had not been 
in possession at the time of tha1[i order 

Held, that the order did not operate as an estoppel against the defendants ; and even if 
it could BO operate, it would not do so until the time had run out, within which they could 
have brought a suit to establish their right to possession, and that such time had not 
expired. 

This was a suit to recover possession of 38 bighas of land, from which the plain- 
tiffs alleged they had been dispossessed , and for a certain sum for mesne profits. 

The plaintiffs seated that a four-anna share in Mouzah Phulwaria origin- 
ally belonged to Tika Earn Tewari and Janki Earn Tewari (defendants 14 and 
15) ; and that in execution of a decree obtained in 1876 by Denonath Earn Dobey 
against these persons, this four- anna share in Mouzah Phulwaria was attached 
and directed to he sold , that previously to the sale leaking place the judgment- 
C874] debtor (having obtained the leave of the Court under s. 305 of Act X 
of 1877), sold on the 16th August 1878 to the present plaintiffs the four-anna ^ 
share in this mouzah a»d put thorn in possession thereof , that previous to this 
sale, and at a time when the property was attached, certain persons, defendants 
1 to 11, and defendants 12 and 13, had filed objections to the attachment, 
alleging that parts of the land attached belonged to them, having been sold to 
them by the plaintiffs’ vendor’s father , these objections were, however, dis- 
allowed on the 23rd November 1876, and no suit was brought by them to 
establyih their right to possession within one year fiom this order ; that on the 
15th Assar 1937 Sumbut the plaintiffs went to the mouzah for the purpose of 
making settlements with their tenants, but were opposed by the defendants 1 
to 13, and forcibly dispossessd by them. The plaintiffs, therefore, brought 
this suit to recover possession. 

The defendants put in the same defence to the suit as they had brought 
iorward m the execution case, and their evidence being disbelieved, the Munsif 
gave the plaintiffs a decree for possession Defendants 1 to 6 appealed to tho 
Subordinate Judge, and the mam point discussed was that of the onus 
of proof ; the "defendants contending that it was for the plaintiffs to prove 
their possession or the possession of their vendors within 12 years immediately 
preceding the suit , whilst the plaintiffs, respondents, contended that, as the 
defendants admitted the title of the plaintiffs’ vendors, it was for the defendants 
to prove their right to the Itjnd, and that assuming the plaintiffs failed to show 
their possession within 12 vears, yet they were still entitled to succeed, inas- 
much as the claim made by the defendants in the execution proceeding, had 
been disallowed, and no suit had been brought by them within one year from 
that date. The Subordinate Jffdge held that the onus was on the plaintiffs, 
and that they had failed to show that they or their vendors had ever been in 
possession, the defendants having been in possession when the plaintiffs came 
to settle the lands , and that the fact that the defendants had not brought a 
regular suit within one year from the rejection of their claim in the execution 
department, would not relieve the plaintiffs from the onus of proof of posses- 
sion ; he therefore reversed the decision of the Munsif. 
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t876] The plaintiffs appealed to the High Court on the ground that the 
olaim of the defendants having been rejected in the execution department, and 
they having brought no regular suit for possession within one year from that 
order rejecting their claim, the Court should have held that the plaintiffs’ 
vendors had been in possession of the proper-ty in 1876, and that the defen- 
dants were debarred by the order of the 23rd November 1876 from contending 
that the plaintiffs were not then in possession. 

Mr. Amir Ah and Baboo Taraknath Sen, for the Appellants, , in support of 
the contention cited the case of Krishnaji Vithal v. Bhaskar Bangnaih (I. L. R., 
4 Bom., 611). 

Mr. Sandel and Baboo Jogendra Chundei Ghose for the Respondents. • 
The Judgment of the Court (Garth, C. J., and Beverley, J.) was as 
follows : — 

This was a suit brought by the plaintiffs to recover possession of certain 
lands, which, on the 16th of August 1876, they had purchased from the defen- 
dants 14 and 15. 

In the first Court they obtained a decree, but on appeal to the Judicial 
Commissioner, he held that neither the plaintiffs, nor those under whom they 
claimed, had been in possession of the land in question within 12 years before 
suit. For this reason the suit was dismissed 

On appeal to this Court it has been contended that the lower Appellate 
Court was wrong upon this ground 

In the year 1876, before the plaintiffs’ purchase, one Denonath Rarn Dobey 
obtained a decree against the defendants 14 and 15, and under that decree 
attached in execution the lands which are now in dispute, as being the property 
of those defendants. Upon this, the defendants 1 to 13, claiming the lands as 
their own, objected in the execution proceedings under s. 246 of the Procedure 
Code of 1859, that the lands should he released from attachment. That claim 
was heard and rejected. ^ 

After this, in the year 1878, by permission of the Court, the* lands attached 
were sold by the present defendants, 14 and 15, (the judgment-debtors in the 
former suit) to the plaintiffs m this suit Nothing further was done by the 
present defendants 1 [876] to 13 to prevent the sale to the plaintiffs, nor to renew 
their claim to the attached property. • 

Under these circumstances the present plaintiffs contend that, as between 
them and the defendants 1 to 13, the order which was made in the execution 
proceedings in 1876 debars those defendants from contending that the defen- 
dants 14 and 15 were not in possession of the lands in questien at the time 
when the order was made It is said that, having regard to the terms of 
s. 246, the claim of the defendants 1 to 13 would not 'have been disallowed, 
unless it had been found by the Court that the lands 'attached were in the 
possession of the judgment-debtors , and that whatever the iorm of the order 
may have been, it could but have had that meaninjf ; and as the defendants 1 to 
13 did not bring any suit to establish their right within a from the date of 
the order, the effect of it cannot be disputed now. • 

In support of this contention we have bdbn referredLto several authorities, 
and, amongst others, to a case of KrtsJinajt Vithal v. Bhaskar JBangnath 
(I. L. R., 4 Bom., 611). In that case one V had obtained a decree against 
Waman and had attached certain lands as being Waman’s property. In this 
state of things Waman’s five brothers applied to renaove the attachment under 
s. 246 of the Code. Their application was rejected on the 24th of July 1875 , 
and the property was sold by the Court to K cn the 17th of February 1876. 
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Waman's brothers (the plaintiffs) then brought the suit on the 17th of March 
1877, against V and K (the judgment-creditor and the auction-purchaser) claim- 
ing the lands as the ancestral property of themselves and their brother (the 
judgment-debtor in the former suit), and praying that they should be oonfirmed 
in possession of their shares of the property, inasmuch as it was not liable to 
be sold in execution for their brother's private debts. 

The Subordinate Judge held that their suit not having been brought 
within one y<»ar from the date of the order of the 24th of July 1875, was barred 
by art. 15 of the Limitation Act of 1871, which imposes a limitation of one 
year upon suits to set aside an order of a Civil Court in any proceeding other 
than a suit. 

[677} The District Judge on appeal held that the suit was not brought to 
set aside the order of 1875, but the sale of the property, which took place in 
1876 , and as that sale was not confirmed within one year before the suit was 
brought, he considered that the suit was not barred, and ordered it to be tried 
on the merits. 

The case was thpn appealed to the High Court, and it was held by the Chief 
Justice and Mr. Justice Mklvill, [m accordance with other cases decided 
in the Bombay Court, and with Settiappan v. Sarat Singh (3 Mad. H. C., 220}] 
that the effect of the last clause of s 246 of the old Code of 1859, was to ex- 
clude a party to an investigation under that section from any other remedy 
than the one thereby provided for him, namely, a regular suit to be brought to 
establish his right within a year of the time when the order is made against 
him in the execution proceedings 

The same Court also considered that the Subordinate Judge was right as 
to the period of limitation for such a suit, although by the Limitation Act of 
1871, the last clause of s. 246 was repealed, they held that art. 15, relating to 
suits to set aside an order of a Civil Courts was substituted for the special limi- 
tation in s. 246, which had been repealed , and consequently that any suit by 
a party* defeated in the execution proceedings “ to establish his right ” must be 
brought within a year from the date of the order. 

The result of this decision, and of others to the same effect, seems to be 
that any suit of anv description, which may be brought by any party to exe- 
cution proceedings under s. 246 of the Civil Procedure Code of 1859 “ to 
establish his right,” must of necessity be a suit “ to set aside an order ” within 
the meaning of art. 15 of the Limitation Act of 1871. • 

This view of the law is opposed to a long series of reported cases in this 
Court, which have decided that a suit brought by a party defeated in execution 
proceedings under s. 246 of the old Code, is not a suit, or at any rate, not 
necessarily a suit to set aside “ an order of a Court ” within the meaning of 
art. 15 of the Limitation Act of 1871, and that the proper period of limitation 
in such case depende*d upon the real nature of the suit itself, as provided for 
by other articles In the Limitation [678] Act. See Koylash Chtmder Pcml 
Chowdhry v Preo Nath Roy Chowdhry (1. L. R., 4 Cal., 610) ; Luchmi Narain 
Singh V. Assmp Koer (I. L. R., 9 Cal., 43) ; Gopal Ghunder Mitter v. Mohesh 
Chunder Bot^I (I.L.R., 9 Cal., 230; 11 C. L. R., 363); Dessessur Bhugut v. Mnrli 
SahiuiL L. R., 9 Cal., 163; 11 *C. L. R., 409); and Brojornohun Bhutto v. 
Badiha Prosunno Chunker (13 C. L. R., 139). We are of course bound by these 
authorities here, and we entirely agree with them. If the present plaintiffs or 
their vendors, the defendants 1 13, were bound to bring a regular suit under 

a. 246 for the purpose of establishing their title, and so relieving themaelvee 
from the effect of the order of 1876, there is still ample time for bringing such 
a suit. • 
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Bat the plaintiffs, appellants, say that the mere fact of the order haring 
been obtained operates as a res judicata as between them and the defendants 
1 to 18, and estops those defendants from denying that the defendants 14 and 
15, the plaintiffs' vendors, were in possession of the property in question at 
the time when the order was made. 

We think that the order can have no such effect. Even in the view which 
other High Courts appear to have taken of s. 246, the order would not operate 
as an estoppel against the defendants 1 to 13, until the time for bringing a suit 
to establish their right (whatever that expression ma^ mean), had elapsed, and 
that time, we have seen, according to the authorities decided in this Court, has 
not yet arrived. , 

But, apart from this question of limitation, there is nothing, as far as 
we can see in the order itself, which could create any estoppel of the kind. 

There are certainly some authorities in this as well as the other High 
Courts which seem to favour such a view of the section, but I cannot help 
thinking that this subject has not been sufficiently considered, and that in 
any question which may arise under the corresponding sections of the present 
Act (278 to 288) which are somewhat differently worded from s 246 of [ 679 ] 
the old Act, it may be well to consider what the words suit to establish the 
right to the property ” really mean. 

I cannot help thinking that the construction which has sometimes been 
put upon s 246 of the old Code may not only have been productive of injustice 
but may have tended to defeat the intention which the Legislature had in 
passing the section. * 

I presume the object was to induce persons who have any claim to pro- 
perty which has been attached to come forward at once and dispose of their 
claims in the execution proceedings, instead of lying by and allowing the pro- 
perty to be sold, and then afterwards to bring suits against the auction-purchaser. 

Unless a purchaser sees his way to buying property at auction^with a 
fairly good title, he is naturally indisposed to bid anything like ‘its full value, 
and hence the very general complaint that x^i^operty at execution sales is too 
often sold at a frightful sacrifice 

But if, when a claim is made in execution, and the claimant fails, he is 
driven to the inconvenience of having to bring a suit to establish his right, 
within a year from the time of his failure, instead of having his 12 or some 
other number of years within which to bring his suit, as he would have had if 
he, had made no claim at all, it would be folly, in the great majority of cases, 
to make any claims in execution proceedings. * 

Such claims are often very imperfectly tried, and, the more so, because 
they are not subject to appeal. A claimant, therefore, .runs great risk in 
trying them in that way, besides subjecting himself unnecessarily to the 
inconvenience of the one year’s limitation • 

In the present case we see our way very clearly, and dismiss the appeal 
with costs. , 

Appeal dismissed, 

• 

MOTES. * • 

[ Tile decision reported above phould be deemed to be no longer good law. 

STATUTORY CKAMOB— 

The language of section 216 of the Code of 1859 was difier«it from that of sectioai SBS 
of the Code of 1882. • 
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Section 246 simply said — The order which may be passed under this section shall not 
be subject to appeal, but the party against whom the order may be given shall be at liberty 
to bring a suit to establish his right at any time within one year from the date of the order. 

Section 283 of the Code of 1882, (Order 21, rule 63 of the present C»ode), provided . “ The 
party against whom an order under sections 280, 281, or 282 is passed may institute a suit 
to establish the right which he claims to the property in dispute, but subject to the result of 
such suit, if any, the order shall be conclusive ” 

And article 11 of the Limitation Act, 1908, provides a period of 1 year from the date of 
the order as the limitation for such a suit. 

The combmed effect of these two provisions has been held to be that unless the suit 
IS brought as provided by 0». 21, rule 63 of 0. P C 1908 and art. 11 of the Limitation 
Act 1908, the party against whom an order is made cannot assert either as plaintiff or as 
defendant in any other suit or as a party to any other proceeding the right denied to him by 
the order, see 27 Cal., 714, 721 ; 22 Bom., 640, 18 Bom , 260, 29 Mad , 225 , 16 C. W. N. 
882 : 15 I. C. 683 See also 1 C. W. N 24.] 

[ 680 ] APPELLATE CIVIL 

The 17th June^ 1885, 

Present : 

Sir Richard Garth, Kt., Chief Justice, and Mr. Justice Ghosr, 

Ram Lakhi, and after her death her sons, Ambica Charan 

Sen and others Defendants 

„ versus 

Durga Charan Sen Plain tiflf.'*'' 

Hindu law — Joint family property, suit to recover — Purchaser of a share 
of joint family property — Limitation Act, 1877, 
arts. 127, 136 and 144. 

r 

In a suit for a share of a joint family property where the claimant is out of possession 
the material issue is when did the possession of the defendant become adverse to the plaintiff 
or the person under whom he claims by purchase. 

Per GARTH, C. J — The onus lies upon the purchaser of a share in a joint family property 
whose vendor is out of possession to show that the exclusion, if any, took place within twelve 
years of the institution of the suit. 

The rule of limitation applicable to a suit by a purchaser of a share in a joint family pro- 
perty whose vendor is out of possession at the date of the sale is art. 136t of sch. II, Act XV 
of 1877 

* Appeal from Appellate Decree No. 2472 of 1883, against the decree of Baboo Nobin 
Chunder Gangooly, Fir^t Subordinate Judge of Decca, dated the 14th of June 1883, 
reversing the decree of Baboo Kalidhone Ohatterji, Second Munsiff of Munshigunge, dated 
the 5th of January 1683. ^ 

ri Art. 136.— 


Description of suit, 


Pjjriod of limi- 
tation. 


Time from which period begins 
to run. 


By a purchaser at a private sale for 

possession of immoveable property vears When the vendor is first entitled to 

sold, when the vendor was out of ^ possession.] 

possession at the date of the sale. 
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Per GhOSE, J. — The rule applicable to such a suit is art. 144.* 

This was a suit for possession of a third share of a parcel of land and dwelling 
house situate within an 8 annas share of tahiq Bam Budra Sen. The plain- 
tiff had purchased the share from one Shiba Durga who professed to have 
inherited the property from her husband, Bam Moni, a member of a joint 
family. The Munsif considered it unnecessfilry to go into the merits of the 
case, and dismissed the suit on the ground that neither the plaintiff nor his 
vendor bad been in possession within 12 years. On appeal, the^ Subordinate 
Judge found that the property was the joint ancestral property of Bam Mom 
and others ; that the plaintiff had purchased the share from Bam Moni's widow, 
and decreed the appeal on the ground that the defendants had failed to shov^ 
under art. 127,+ sch. TI of the Limitation Act that the exclusion from the joint 
family property was known to the plaintiff’s vendor more than 12 years ago. 
The Subordinate [681] Judge relied on the authority of Obhoy Churn Ghose v 
Govind Chunder Dey (I. L. B., 9 Cal , 237). 

The defendants appealed to the High Court 

Baboo Kashi Kant Sen for the Appellants. 

Baboo Okhil Chunder Sen for the Respondent. 

The Judgments of the High Court (Garth, C J., and Ghose, J ) were as 
follows — 

Garth, C.J. — The only point in this case, upon which we had any doubt, 
was with regard to limitation. 

The suit was brought by the plaintiff to recover possession of a one- third 
share of a property, which consisted of the dwelling house of the defendants 
Nos. 8, 9 and 10. There is no doubt that this house formed part of the joint 
family property of a Hindu family, of which there were several co-sharers. 
The plaintiff was not one of the family, but bought the share in question on 
the 17th of Poua 1288 from one Shiba Durga, who was the widow and sole 
heiress of Ram Moni, who was one of the oo-sharers. ^ 

So far as the plaintiff’s title is concerned, the lower Appelfate Court has 
found in his favour But it was contended, on the part of the defendants, that 
the plaintiff is barred by limitation 

The defendants say that, after the death of Bam Moni, which occurred 
some 25 or 30 years ago, Shiba Durga left her husband’s house, and has since 
lived with her father 

But the Subordinate Judge says that this of itself doe° not show that she 
was excluded from the joint family property , and he has held that the plaintiff, 
who purchased the property from her, is as much entitled to *the benefit of 
art. 127 of the Limitation Act as Shiba Durga would have been. That article 

^ [ Art. 144 

Tiftie from which period begin.s 
•to run 


•When the jpossession of the defen- 
dant becoraoK adverse to the plaintiff ] 


When the exclusion becomes known 
to the plaintiff.] 


Description of suit 


Period of limi- 
tation 


For possession of immoveable 
property or any interest therein 
not hereby otherwise specially pro- 

vid ed for. 

t [Art. 127 

By a person excluded from joint- 
family property to enforce a right 
to share therein. 


Twelve years 


Twelve years 


5 CAL.— leo 
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provides that “ a suit brought by a person, exoluded from jmnt-family 
property, to enforce a right to share therein, must be brought within twelve 
years from the time when the exclusion becomes known to the plaintirr. 
The Subordinate Judge considers that this rule not only applies to membws 
of the joint family but to any stranger who may purchase a share in the joint 
property from any member of the family. 

[ 682 ] Thaf is not, in my opinion, the intention of art. 127 ; and I think 
that any stranger purchasing joint-family property from a member of the 
family is in the same position as regards limitation as the purchaser of any 
other property. 

* Under art. 136 “ the purchaser of a property, when the vendee was out 
of possession at the time of the sale, must sue to recover it within twelve years 
from the time when hia vendor was first entitled to possession.” If then the 
plaintiff purchased when his vendor was out of possession, he comes within 
that art. 136 , if his vendor was not outf of possession when he purchased, the 
question of limitation does not arise 

I conceive that in art. 127 the Legislature intended to make an exception 
from the general rule of limitation in favour of Hindus and others, to whom the 
law of joint-family property more specially applies in this country. 

Those persons often leave their houses for long periods of time to seek 
employment in some distant place, and their relatives may take steps to exclude 
them from their family propertv without their knowing it. It has, therefore, 
been considered right to allow them to bring a suit under such circumstances . 
to enforce their riglit Within twelve years from the time when tliey first know 
of their exclusion. 

But this reasoning would not apply with equal force to strangers, who 
purchase joint- family property, and ought to make enquiries into the title of 
their vendors before they make their purchase. 

That art. 127 does not apply to such persons is shown, I think, by the 
fact tWat the limitation is to run from the time when the exclusion becomes 
known to the plaintiff. Now, who is meant by the plaintiff in this sentence ^ 
The plaintiff there, I conceive, must mean the member of the joint family 
who has been excluded from possession, and the expression would not be 
applicable to a person purchasing from such member. If it was intended to 
apply to a purchaser irom that member, this strange result would follow : 
that the member of the joint family who sold to the stranger might have 
known of his own exclusion more than twelve years before the stranger 
brought his suit, and yet the stranger would not be barred if he, the stranger 
[683] (who would be the plaintiff), was not aware of the exclusion of his 
vendor The stranger would then have twelve years to sue from the time when 
he was first aware of £he exclusion. 

The Subordinalie Judge in this case appears to have considered that the 
onus is upon thd defendantij, in the first place, to show when Shiba Durga was 
excluded from possession , and in the next place, to show that the plaintiff 
heard of the exclusion within twelve years before suit. I think this is wrong. 
The plaintM, in my opinion, is bound to show, that he brought his suit within 
twelve years from the time whefi Shiba Durga was excluded from possession ; 
and consequently froip the time ^hen she was first entitled to bring a suit to 
recover it. It may turn out, of course, that Shiba was never excluded from 
possession ; and in that case the plaintiff may be in time. But the issue which 
the lower Court will have to try is this, whether Shiba was excluded from 
possession, and, if so, when, and the onus will be upon the plaintiff to 
show that she was excluded, if «t all, within twelve years before this suit. 
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The case ’^ill be remanded for retrial upon this point, and both partiet iWH 
be entitled to adduce further evidence upon it. The costs in both Courts "Will 
abide the result. 

OhosOf J. — I concur in the judgment delivered by my lord, I desire to 
add that the article of the Limitation Act truly applicable to this case is 
No. 144 of sch. II, and in this view it will be necessary for thejower Appellate 
Court to determine when did the possession of the defendant become adverse to 
the plaintiff or the person under whom he claims by purchase. • Whether the 
case is dealt with under art. 144 or art 136 referred to in the judgment of 
the Chief Justice, the enquiry will be one and the same, viz., when was Shiba 
Soondari excluded. • 

Case remanded. 


NOTES. 

[ART. 127 OF THE LIMITATION ACT, 1908— * PERSON *— 

All the High Courts are now agreed in lutorproting the word ‘ person ’ in the article as 
meaning some person claiming a right to share in joint family property on the ground that 
he 19 a member of the family to which the property belongs Consequently, it has been held 
that this art. 127 is not applicable to alienees from members of a joint family. See 18 Cal, 
642 , 14 Cal , 544 ; 12 Mad , 292 , 23 Bom , 137 , 9 M.L.T., 397 . 9. I C., 496.] 


[ 884 ] PBIVY COUNCIL. 


The 6th March, 1 686 • 

Present 

Lord Blackburn, Sir B Peacock, Sir R. P. Collier, 
Sir B. Couch, and Sir A. Hobhousb 


Shookmoy Chandra Das Defendant (and another) 

versus 

Monoharn Dassi Plaintiff. 


[On appeal from the High Court at Fort William in Bengal.] 


Hindu law — Will — Construction of will — Perpetuity — Void disposition of* 
profits only of an estate during an indefinite period — Accumi^lations — 
Account as among members of family. 

The Hindu law does not allow such a disposition of property as would have been made 
by a testator whose intention was to give to his descendants the profifis only of his estate for 
their benefit, and for the maintenance of religious services, but not to dispose of the estate 
itself. * 

The testator directed that his estate should remain intact, providing for religious services 
to he kept up by his family from the profits of the estate, his will being that “ Ws heirs, sons, 
sons’ sons, great-grandsons, and so on in succession should bo entitled to enjoy such profits.*’ 
Th^re were clauses for the accumulation of the profit^ of a certain portion of the estate, and 
forbidding alienation. 

Held, that according to the true construction of the ^will taken altogether, the 
testator’s intention was not to pass the estate This was confi.Tmed by the clauses 
against alienation, and for the accumulation, as long as the family should remain joint, 
of a eertain share of the profits; another portion being assigned for the religious services. 
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This vras not a case in which a testator, having expressed an intention that his estate should 
pass, had added a clause against alienation, in which case the latter clause would have been 
merely void. 

Held, accordingly, that this bequest was invalid. 

An account of the profits of the estate, from the date of the death of the testator, having 
been ordered by the decree of the Court* below, in favour of the inheritor of a share at whose 
instance the bequOst was held invalid , held, that this did not mean that inquiry should be 
made into the difierent payments by the manager for the time being, or moneys taken out by 
the members of *th6 family, but that it should be ascertained to what portion of the savings of 
the family, or of the accumulations made, such sharer would be entitled ; and that this order 
vras accordingly correct. 

Appeal from a decree (2l8t June 1881) of the High Court (I. L B., 7 Cal., 
269) reversing a decree (24th September 1878) of the Subordinate Judge of 
Dacca. 

[685] The question raised on thiS appeal related to the construction of a 
will, dated 17th Baisakh 1260 (28th April 1853) executed by one Krishna 
Pershad Das, who ^ died on the 24th May following. The will having been 
made before the passing of the Hindu Will's Act XXI of 1870, neither that 
Act, nor any of the sections of the Indian Succession Act, 1865, incorporated 
in it, were applicable to the point now in dispute, which was whether a 
disposition of the profits of his estate made by the testator, without disposing 
of the estate itself, was not invalid, as, if allowed, creating a perpetuity. 

The material paragraphs of the will are set forth in the report of the case 
heard on appeal by the High Court (I L. R., 7 Cal , 270), and they are accord- 
ingly omitted here. The provisions of the will more briefly stated were the 
following . — 

The will directed that the testator’s estate should remain intact, and that 
the profits should be applied in the first place towards performing the periodical 
ceremonies and worship of his ancestral deities It also provided that his 
houses, zamindaries, and immoveable property, and also his business, mercantile 
and banking, and the capital stock thereof, should remain intact, “ as at present,” 
and that his heirs, sons’ sons, and great-grandsons, m succession, should be 
entitled to the profits thereof. No one was to be competent to alienate by 
sale, or gift, the immoveable property, to close any business, to misappropriate 
the capital stock thereof, or to divide the same 

«< 

The will also provided that, after the testator’s death, his eldest son, 
Sriman Shookmoy Chandra Das should act as kurta, or manager, for the pre- 
servation of the estate, and as shebait to the deities, and that he should as 
karmadhyakha (manager of business), prepare and keep accounts of profits of 
the estates, and of th^ business, mercantile and banking, and of the rents of 
houses , but not aliSnate the testator's immoveable property then in existence, 
by sale, gift, or etherwise, or misappropriate, or waste the capital stock of his 
business. Having made provision for the revenue to be paid, collection charges, 
and repairs of houses, the will provided that, of the surplus profits, six-sixteenths 
[ 686 ] should be applied in part towards the worship of the ancestral deities, and 
as to the residue, towjsktds the m&intenance of aU the members of the family and 
religiotiB rites, the ten annas share remaining being carried to the credit of the 
estate. 

In case of disputes between the eldest son and the testator's third wife, the 
mother of the testator's minor children, the will directed that the eldest son 
should reoeive five-sixteenths of the ten annas share : if another son should he 
born of the testator's third wile, the remaining eleven- sixteenths was to go to 
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her sons. If no son should be born, then the eldest son was to take five-and- 
a-half-sixteenths, and the sons of the third wife the remaining ten-and>a half- 
sixteenths, absolutely. So long as the family remained joint, the expenses of 
the Debsheva and of the maintenance of the family were to be defrayed out of 
the six-annas share. 

The will provided that in case of separation the shares of the sons were to 
be placed to their respective credits every year, each son to be entitled on 
attaining full age. 

The testator then provided that in case of separation the sons should be at 
liberty to take their shares of the moveable property absolutely (but not of the 
immoveable property or of the capital stock of the business, or of the artictes 
in use for the ancestral deities), according to the conditions laid down for the 
division of the ten-annas share of the profits The will then provided for the 
maintenance of the testator’s third wife, and minor sons, out of the six-annas 
share, each son on attaining majority Co be entitled to his share under the will 
absolutely. After providing that the sons should reside in the ancestral 
dwelling-house, which was given to them in equal shares with the gardens, but 
that none of them should have any power of alienation,’ the will directed that 
if any of the heirs died without male issue, the widow of such heir should 
receive maintenance only, and that a daughter’s son (grandson by a daughter), 
should get nothing, such share going over to the surviving sons Lastly, it 
was directed that the eldest son, sons’ sons, grandsons, and other heirs in 
succession, should perform the duties of kurta and shebait. 

The testator in his lifetime married three wives. • By his first wife he had 
no son. By his second he had one son, the appellant [687] Shookmoy Chandra 
Das. By his third, and only surviving, wife, Pria Dassi, he had three sons bom 
before the date of his will, named respectively Harri Charan Das, now deceased, 
Gour Harri Das (the second appellant), and Anand Harri Das A fourth son, 
born, after his death, lived only a few days 

This suit was brought by the widow of Anand Hari Das, also now»deceas- 
ed, against the above named Shookmoy Chandra Das, Gour Harri Das, and 
Pria Dassi, to obtain the share in the estate, moveable and immoveable (which 
would have come to her husband had his fatlier died intestate), alleging the 
invalidity of the will The defendants maintained the validity of the will. 

The Subordinate Judge of Dacca, Baboo Gangacharan Sircar, made a decree 
in favour of the plaintiff as to the immoveables belonging to the testator He 
was of opinion that the disposition made by Krishna Pershad related only to.the 
proceeds and profits of the estate, and not to the corpus, in respect of which he 
had made no bequest. The testator had attempted to crbate an estate, 
whereby all his immoveable property, and karbar, vrould remain in his family 
in the male line, without power of alienation , but this attempt failed, the law 
not sanctioning perpetuity, nor allowing estates to remain in abeyance after 
the death of an owner. The following decide was made . “That the 
plaintiff as heiress of her husband do get possession of one-fifth of all 
the immoveable properties claimed by her ’’(with certain exceptions specified 
in the decree), “ and of one-fifth of the capital of the exiifting karbar, 
the amount of which capital is to be ascdttained in execution of decree. 
It is also ordered that the plaintiff is entitled to get from the 
defendants an adjustment of accounts of the profits and proceeds of the estate, 
consisting of houses, landed property, and several karbars which existed from 
the time of her father-in-law’s death up to the death*of her husband, and from 
the date of the death of the latter up to the institution of this suit That the 
accounts be taken in execution of decree, and that the plaintiff' is to have 
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ono-fifth of the net profits, which will be found at the twijiistment of accounts. 
The plaintiff to pay one-fifth of the erpenses necessary for the worship ; but 
this not, without her consent, to exceed one-fifth of the profits of a six-anna 
share of the [ 688 ] profits of the entire estate. The plaintiff's claitn to the 
moveable property dismissed with costs. Plaintiff’s costs in proportion to 
claim decreed to be paid by the defendants " 

A Divisional Bench of the High Oorurt (McDonell and Field, JJ.) 
maintained so. much of this decree as directed an account of the profits of the 
immoveable estate, and the, business profits, and gave one-fifth thereof, and of 
the immoveable estate to the plaintiff. 

* The judgment of the High Court, after giving an abstract of the will, stated 
the rule that where there is a general intention ascertainable from a will to 
create a valid estate, coupled with an intention to deprive such estate of its 
legal incidents, effect is to be given to the general intention to create such 
valid estate, but the other intention is to be disregarded and must fail. Here, 
however, it was impossible to gather from the will a general intention on 
the part of the testator to create a valid estate in any person who could take it 
consistently with law, there being no intention to dispose of the corpus of the 
bstate in the lands. To this intention, which was to tie up the corpus, effect could 
not be given. The case of Sonatun Bysdck v. Juggut Soondree Dossee (8 
Moore's 1. A., 66) where there was an express grant of the corpus, nominally to 
the family deity, but in effect (as the Judicial Committee held) for the benefit 
of the sons, in other words, an effectual gift of the estate itself, was distin- 
guishable from the presept. Here there was not only no express grant of the 
corpus, but. to presume such a grant would be opposed to the intention of the 
testator, as indicated by the whole will. 

Tt was held, accordingly, that the intention of the testator in disposing of 
the profits of the six-anna share was to give the profits only to his male 
descendants ; m effect, a void bequest Also, that the disposition of the ten- 
anna share of the profits was void, there being, m one event, a direction to 
accumulate for ever without a disposition of the profits , and in the others 
the gift was void, for the same reason as the gift of the six-anna share. The 
disposition, however, of the family dwelling-houses and gardens (save as 
regarded the prohibition of alienation), [689] was good , and also the testator's 
moveable property was ^ifl&ciently disposed of 

The judgment of the High Court, delivered by FIELD, J«, is reported at 
length in the 7th volume of the Indian Law Reports, Calcutta series, at 
page 274 

On this ajlpeal — 

Mr. T II Cowta and Mr. U. V Boyne argued that it should have been 
held that the gift^ l>y the testator to his sons, of the profits of the 
estate, should have been construed as a gift of the corpxis, not invalidated by 
the clause again&t alien aticvi» the latter clause being treated as void and 
inoperative, and othqr incidental provisions in the will being also regarded as of 
no effect. The Courts below had incorrectly taken the expressions of the will 
in reference ^o future interests in the estate, not as in themselves merely void, 
but as involving thei invalidity of the principal object aimed at by the 
testator*. This object vas, in effect, the enjoyment of his estate by his sons and 
descendants, with a charge for the maintenance of the worship of the house- 
hold deities. The application of the true rule of construction would have 
given effect to the testator's intention. The rule was stated in the judgment 
in Jotendromohun Tagore v. Oanendromohan Tagore (L. R., Ind. Ap. Sup. 
Vol.,47 ; 9 B. L. B., 377), and might be expressed thus, vtz,, that if the words in a 
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will conferred an estate actually inheritable, the language, though it might add 
invalid injunctions, would be read as conferring an estate inheritable as the 
law directed. If a gift were made, as it had been made here, with words 
restricting the right of transfer, the restriction should be treated as void, and the 
gift should receive effect The testatoi intended that the estate should vest in the 
manager who was to take possession, and the Will also provided for the eventual 
separation of the family There was, in short, as complete a disposal of the 
corpus as there was in Sonatun Bysack v. Juggut Soondree Dossee (8 Moore's 
I.A., 66), and the creation of a perpetuity might be prevented without the entire 
disallowance of the gift. In the case cited, the gfft to the thakur had been 
treated as a gift to the family, subject to the charge for religious services. ^ 

[690] [Sir B. Peacock, referring to the absence of a stated period within 
which the separation of the family would take place, or was contemplated by 
the will, asked whether it was contended that there was anything to show 
when the ten-annas share, the pioceeds of which were, by the will, to be 
accumulated, would cease to be so i 

It is submitted that the clause for accumulation would only he itself held 
invalid, and would not invalidate the general disposition of property made by 
the will. As giving the inheritance to the testator’s sons, and excluding the 
plaintiff from a right to inherit, leaving her the right to maintenance, the will 
might be supported. The account decreed was hardly consistent with the 
rights of the members of a joint family, and the costs of the appeal below 
should not have been awarded against the appellants personally The develop- 
ment of the law, on the subject of bequests such as the present, was shown in 
the following cases, referred to in the order of their dates — 

Soorjeemoney Dossee v. Denohundo MulUck, 1867 (6 Moore’s I. A , 626) , 
Sonatun Bysack v. Juggut Soondree Dossee y 1859 (8 Moore’s I A , 66) , Soorjee- 
money Dossee v Denohundo Mullicky 1862 (9 Moore’s I A , 12r3) , Kumara 
Asima Krishna Deb v. Kumara Krishna Dehy 1868 (2 B L.R , O. C., 11) , 
Knshnamarani Dasi v Ananda Krishna BosSy 1869 (4 B L.R., 0.(i, 231) , 
Aushutosh Dutt v. Doorgachurn Chatterjee (I.L.R., 5 Cal., 438 , E. R., 6 Ind. Ap., 
182), Jotendromohun Tagore v Ganendromohun Tagore (LR., Ind. Ap., Sup. 
Vol., 47 , 9 B.'L.R , 377) 

As to the provision in the event of the death of an heir without male issue, 
reference was m&de to Tarakeswar Roy v Kumar Shashi Shikareswar (I.L.R, 
9 Cal, 958 , L. R., 10 Ind. Ap., 51) And with regard to gifts to a class, Leake v. 
Robinson (2 Mer., 363), The Duke of Mai Iborouqh v Lord Godolphin (2 Ves. Sen., 
61) , Ramlal Mookerjee v The Secretary of State for India (I L R , 7 Cal., 304). 

Ce9i] Mr J F. Leith, Q C,, and Mr. J T. Woodroffe, for the Respondent, 
were not called upon. 

Their Lordships’ Judgment was delivered by 

Sip R. Couch. — The suit, which is the subject of thislippeal, was brought 
to recover a part of the estate of one Krishna Pershad Das^ who died on the 
24th May 1853. Upon his death he left a third *wife, the defendant Srimati 
Pria Dassi, Shookmoy Chandra Das, his eldest son by a former wife, the present 
appellant, and three minor sons, Harri Charan, Gaur Harri, •and Anand 
Harri Another son was born shortly aftei'his death^ but as this son only 
lived for a few days, it is not necessary to tj,ke any further notice of him. It 
is only material with regard to the shares into whicb the estate would be 
divided. Anand Harri, one of the sons, married the present plaintiff, and died 
in 1873 without leaving children, leaving the plaintiff his heir-at-law. There- 
upon the plaintiff brought the suit, seeking to recover the share of the estate of 
Krishna Pershad Das, her father-in law, which she alleged had belonged to her 
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husband Anand Harri. The question as to whether she is entitled to recover or 
not depends upon whether Krishna Pershad Das left a valid will of his property. 
If he did, she would not he entitled to recover in the way she claimed. The 
property would be subject to the will, and she would take such rights, if any, as 
the will would give her. 

The District Judge who tried the suit gave a decree in favour of the plain- 
tiff, that she was entitled to recover the share claimed, and that she was also 
entitled to the account which she asked for in her plaint. The High Court 
have confirmed that decree. 

The first material paragraph m the will (taking the translation which was 
adopted by the High Court) is the sixth, in which the testator says : “ My 

estate shall remain intact, and from the profits thereof there shall be performed 
the worship, the periodical festivals and ceremonies, of my ancestral deities, 
idols and chakras according to my turn, as they have hitherto been performed. 
As regards the enjoyment of the profits^, I do hereby provide that my houses, 
zamindaries. talooks, and other immoveable properties, and my business 
of various descriptions, and the capital stock thereof, shall alw-ays remain 
[692] intact as at present, and my heirs, sons, sons’ sons, and great-grandsons, 
afid so on in succession, shall oe entitled to enjoy the profits thereof. No 
one shall be competent to alienate by sale or gift the immoveable property, 
to close any business, to misappropriate the capital stock thereof, or to divide 
the same. If anyone succeeds in doing so. or will do so, it shall be dis- 
allowed by the authorities.” 

The question is, whq.t was the intention of the testator in this provision of 
hiB will? He says distinctly, “ my estate shall remain intact,” and then he 
proceeds to say, as regards the enjoyment of the property, the estate remaining 
intact, my heirs, sons, etc., “ shall be entitled to enjoy the profits thereof.” 
These words appear to their Lordships to indicate that he was not going to give 
away the estate, but that all he intended was to give the enjoyment of the 
profits t(p the persons mentioned in the will. His object appears to have been 
to create a perpetuity as regards the estate, and to limit, for an indefinite 
period, the enjoyment of the profits of it, which would not be allowed by Hindu 
law. It is true, if the bequest had been of rents and profits, and it appeared that it 
was the intention of the testator to pass the estate, those words would be suffi- 
cient to do it , but what* their Lordships have to do is to find the intention, 
looking at the whole of the provisions of the will , and they gather from those 
words that it was not his intention to pass the estate. The provision after* 
waids against alienation further confirms this. It is not a case where the 
testator has expressed an intention to pass the estate and has added a clause 
against alienation, in which case the clause against alienation would be void, 
but the provision here against alienation is confirmatory of the other part of 
the will • 

When we come to the subsequent clauses, they further confirm this view 
of his intention. Having said that the profits are to be enjoyed, he, in the 
subsequent paragraphs, provides for what he considers and intends to be the 
mode of the ^enjoyment , and it is verv material to notice that in the eighth 
paragraph he assigns a six-annaEf portion for the family worship of the idols, 
and also for the maintenance of thq family whilst they continue joint, leaving 
a ten-annas share which, as long as the family remained joint, would not be, 
as he supposed, expended at all. [698] What he does with that is to provide 
that it shall simply accunGfiilate. He does not dispose of it in any way, but as 
long as the family remains joint it accumulates ; again confirming the view that 
his intention was that the estate itself should not be disposed of. 
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Then he goes on to provide for the way in which the profits shall be 
enjoyed in the event of disagreement among the members of the family and 
their separating ; but the whole of these provisions appear to their Lordships to 
be consistent with and to support the view that the intention was that tbe 
estate itself should not be disposed of, and that there was no gift of the estate, 
but simply a gift with reference to the enjoyment of the profits. 

The whole question really resolves itself into what was the intention of 
the testator to be gathered from the will ? Their Lordships tjiink that this 
was his intention, and that is the construction ^hich must be put upon 
the will. This is the view which has been taken by both the lower 
Courts. The Subordinate Judge, a Hindu gentleman, quite acquainted witii 
the customs of Hindu families, considered that that was the intention, and 
that being contrary to Hindu law, the will was an invalid will, and that the 
plaintiff was entitled to recover the share of the property which would belong 
to her husband, supposing the property not to be disposed of by the will. 

There remains another question, and that is with regard to the account 
which has been ordered. The Subordinate Judge says, in reference to the 16th 
issue, vrhich was the issue raised as to the accounts ; I liave to observe that 
it is not denied that no portion of the profits of the estate which have accrued 
to the estate since the death of Krishna Harri, and which have remained in 
the hands of the manager the defendant No. 1, was given to Anand Harri, and 
that no account was ever rendered to him. Under such a circumstance I am 
clearly of opinion that the plaintiff, as the heiress of her husband, is entitled 
to an adjustment of accounts of the profits and proceeds of the estate from the 
da.te of her father-in-law’s death to that of her husband’s death, and from the 
date of her husband’s death to the date of the suit, and to the amount of money 
which will [694] be found due to her share under this adjustment of accounts. 
The account shall be taken in the execution case.” 

This is the same account as was ordered to be taken in a similar case of 
Soorjeemoney Dossee v. Denohundo Mulhck (9 Moore's I. A., 123). Ift is not 
intended that the different payments by the manager, or moneys taken out by 
the members of the family, should be enquired into, but it is to ascertain what 
portion of the savings of the family, or the accumulations which have been made, 
the plaintiff would be entitled to. It has been suggested that there may be 
settled accounts, and that there ought to be some provision to prevent the 
opening of settled accounts. The Subordinate Judge says very distinctly that 
no accounts have been rendered to Anand Harri, and in the face of such *•« 
finding as that their Lordships think it would not be proper to insert in the 
decree any such provision. 

Their Lordships will, therefore, humbly advise Her. Majesty to affirm the 
decree of the High Court, and to dismiss this appeal, the appellants paying the 
costs thereof. . 

* Appeal dismissed. 

Solicitor for the Appellants : Mr. T. L. Wilson 

Solicitors for the Respondent * Messrs. Watki7is d Lattey, • 


NOTES. 

[ I. INTENTION TO BE ASCERTAINED FROM THE ENTIRE INSTRUMENT— 

See (1908) 36 Cal., 149 ; 11 Cal., 684 ; 14 Mad., 65 , 20 Bom., 450. 

Where the intention to bequeath an estate is clear, the invalid restrictions will bo struck 
out (1903) 80 Cal., 111=:7 C. W. N., 688 • 


5 OAL,— JlSl 
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* ‘ Their Lordships do not find any express prohibition in this will against alienation 
of the estates, the beneficial enjoyment of which is given to the devisees, ap there is of t^ 
estates appropriated to religious and charitable purposes. If there were such a clause added 
to a gift of a heritable estate it would be repugnant and void,” distinguishing 11 Cal., 684 as a 
case where ‘ ‘ independently of the provision against alienation there was no intention to pass 
the estate ” (1897) 24 Cal , 834, at 849 ; 850 on appeal from (1893) 20 CaL, 906 ; (1895) 20 

Bom., 450. 

Prom a restriction on alienation it may be inferred that there was no intention to pass 
the property : — 11 Cal., 684 ; 14 Bom., 360 ; see also 21 Mad., 426. 

As regards agreement never to partition coparcenary property, see (1883) 7 Bom., 538. 

II. PERPETUITIES— 

The enjoyment of rents and profits cannot be limited indefinitely: — 11 Cal., 684; 15 
Cal., 409; UBom., 360. 

III. ACCUMULATIONS— 

In (1897) 24 Cal., 589—1 C. W. N., 345, JENKINS, J., suggested that directions for accumu- 
lations may be upheld and that in the absence of special provision the limits to the devolution 
of property may be regarded as the limits for agcumulation ; this case was reversed on another 
point in appeal — 25 Cal , 662 ; 27 Cal , 996 , see on this point (1906) 34 Cal , 6 ; contra (1905) 
9 C W. N. 1033 , see also (1910) 15 C W. N , 66 ; (1902) 4 Bom , L. R., 803.] 


[11 Cal. 694] 

APPELLATE CIVIL. 

The 27th January, 1880. 

Present : 

Mr. Justice Field and Mr. Justice Beverley. 

In the matter of the petition of Soshi Bhusan Chand. 

Soshi Bhusan Chand 
versus 

Grish Chunder Taluqdar. 

Limitation Act (XV of 1877), sch II, art, 171 B — Civil Procedure Code 
(Act XIV of 1882), ss. 3, 368, 582 — Respondent, Death of — 

Practice — Substitution. 

'Having regard to s 3 of Act XIV of 1882, it is clear that the word ” Code ” in sch. II, 
art. 171Bt of Act*XV of 1877, applies to the present Code of Civil Procedure, Act XIV of 1882 ; 
and that, therefore, the word ” defendant ” m s. 368 of that Code when read with s 562 must 
be held to include ” respondent.” 

• Civil Rule No. 173 of 1886, in Reg App 237 of 1883. 

t [Art 171 B ' 

Descnptio# of application . Period of luni- Time from which period begin. 

# tation. to run. 

Under section 363 or 365 of the Sixty days ... | The date of the plaintiff's deaUi.] 

Code of Civil Procedure by a person 
claiming to be the legal represent- 
ative of a deceased plaintiff. 
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The appeal in this ^uit was filed on the 19th November 1883, and 
on the lith Afaroh, after the notice of appeal had been [69i] served 
upon the respondent, and before the appeal came on for hearing, the 
resi^ndent died. The appellant on the 6th January 1885 filed a petition before 
a Division Bench of the Court, praying that one Gopal Chunder Taluqdar might 
be substituted as respondent in the place of th6 deceased. The facts in this 
petition were on the 27th January 1885 held, under the order hereinafter in part 
set out, to be insufficient to satisfy the Court that the appellant had good 
reasons for the delay shown in making the application, and the Court directed 
him to supplement the petition by showing sufficient cause for the delay. In 
accordance with this order the appellant alleged that he first heard of the death 
of the respondent at the end of November or the beginning of December 1884 , 
that the deceased was an inhabitant of Bathail, Station Menider, in the district 
of Bajshahye , and that he, the appellant, was a resident of Bahadur Bazaar in 
the district of Diiiagepore , that these places were at a great distance apart , that 
the deceased was of a different caste and a stranger to the appellant , and that 
as soon as he heard of the death he made diligent enquiries as to the state of 
the family of che deceased, and had made this application, ^without unnecessary 
delay, after having satisfied himself as to the proper person to make respondent 
in tho place of tae deceased. 

Baboo Iswar Chunder Chuckerbutty for the Petitioner. 

The Order of the Court (Field and Beverley, JJ ) so far as suffices for 
the purpose of this report, was as follows . — 

We have heard the pleader for the petitioner in this matter, and we have 
no doubt that under the provisions of the present law tThis application ought to 
have been made within 60 days from the date of the de^^th of the respondent. 
The law as laid down in the case of Earn Sunker Bhadoory (3 C. L B., 440) was 
altered by the amending Act (XII of 1879), which provided that, under ss. 363 
and 365, the word '' plaintiff ” is to be held to include an appellant. After this 
amendment of tho Code further doubts arose as to whether the word “plaintiff* ” 
in s. 366 of the Code was also to be held to include an appellatiht [see tT^e case 
[096] of Bajamonee Dabec v. Chmider Kant Sandel (I. L. B., 8 Cal , 440)] . 
There are other cases in which a 'similar doubt arose. These doubts were 
removed by the amended s. 582 of the present Code, in which it is provided 
that “in chapter XXI, so far as may be, the worc(^s ‘ plaintiff*,’ ‘ defendant’ 
and ' suit ’ shall be held to include an appellant, a respondent, and an appeal, 
respectively, in -proceedings arising out of tJie death, marriage, or insolvency of 
parties to an appeal.” Looking at the express provisions of s. 3 of the present 
Code, we think that the term “ Code ” in art. 171B, sch. II of the Limitation 
Act, must apply to the present Code (Act XI Y of 1882), ancl this being so 
s. 368 must be read with s. 582, and the word “ defendant ” in s. 368 must be 
held to include a respondent. . 

[With reference to the question whether the particular facts, as first alleged, 
were sufficient to explain the reason why the 8tf)plication Vas made beyond 
the time allowed by law, the Court directed the appeal to abate, unless the 
appellant should satisfy the Court by stronger facts on affidavit, that he had 
sufficient cause for the delay, and on the 13th February 1885 tJlie appellant 
complied with this order, and the Court considering the^acts then alleged (as 
set out in the body of the report) were sufficient to warrant the delay, made the 
order of substitution asked for subject to any objection that might be made 
thereto at the hearing of the appeal.] ^ 

AppticQ^tion altoived, 

NOTES. 

t See the C. P. C., 1908, O. 22, r. 11 Section 582 the C. P. C., 1882, was amended , 7 
All., 734 , 11 Cflrl , 694 , were eases prior to that amendment.] 
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APPELLATE CIVIL. 

The 16th June, 1886. 

Present : 

Mr. Justice Mitter and Mr. Justice Norris. 

Chooramoni Dey and others 
versus 

Howrah Mills Company, Ld. ' 

Land Acquisition Act (X of 1870) — Accretion to parent tenure — Reg. XI of 

1S26, s. 4, cl. 1 — Bate of rent — Apportionment of compensation awarded. 

The wordH “ increase of rent to which he may be justly liable ” contained in cl. 1, s. 4, 
Reg. XI of 1826, were not intended to lay down an inflexible rule applicable to all 
cases, and in the absence of anv special circumstance [ 697 ] the rate rtf rent to 
‘be assessed upon an accretion should be in proportion to that paid for the parent tenure 
Where therefore such accreted land is taken up under the Land Acquisition Act, the compen- 
sation awarded should be divided by giving the landlord the value of the rent payable in 
respect thereof, with 15 per cent, for compulsory sale, and the balance to the tenure holder. 

Oolam Ah v. Kali Krtshfia Tliakur (I. L. R 7 Cal., 479) commented on. 

This was an appeal Against a decree apportioning certain compensation^ 
granted in respect of lands taken up by the Government under the Land 
Acquisition Act. 

The dispute between the zamindars, the appellants, and the respondents 
who held a mourast and mukurari tenure, related to the apportionment of the 
compensation granted in respect of two bighas and fifteen cottahs of newly- 
formed land which had accreted to the original tenure. 

The facts and the judgment of the lower Court are sufficientlv stated in 
the judgment of the High Court for the purpose of this report. 

The Advocate General (the Honourable G. C. Paul), Mr. Dass and Baboo 
Trailokya Nath Mittcr for the Appellant. 

Mr. Pugh and Mr. McNair for the Bespondents. 

. The Judgment of the High Court (Mitter and Norris, JJ.) was as 
follows : — 

« 

This appeal has been preferred by the zamindars of Bagi Shibpore, against 
a decree of apportionment of the compensation granted in respect of two 
bighas fifteen cottahs of newly-formed land which accreted to a mourasi and 
mukurari tenure within the zamindari by the recession of the river Hooghly, 
of which tenure tlie respondents before us are the proprietors. 

The appellants* contended that, as the land in question was, under the 1st 
clause of 8.^4, Reg. XI of 1825, added as an increment to the mourasi tenure 
of the respondents, they under#that clause were bound to pay rent at the full 
letting value minus a*deduction of twenty per cent, as their profits ; and that 
the land having been thken under lihe Land Acquisition Act, the compensation 
awarded in respect thereof should be divided in the proportions of 80 per cent, 
to the appellants and 20 per cent, to the respondents. 

• Appwl from Original Decree No 182 of 1883, against the decision of cTk Ga^t 
Esq., Special Jtidge under the Land Acquisition Act, sitting at Howrah, dat^ the 17^ of 
Apnl 1888. * 
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[ 698 ] The respondents admitted that they were liable to an increased 
rent, but contended that such an increased rent should bear the same proportion 
to the rent of the original tenure as the quantity of land accreted bears to the 
area of the original tenure, and that the compensation awarded should be 
divided by giving the appellants the value of rent of the accreted portion 
taken upon the above basis, plus 15 per cent.* for compulsory sale, and the 
balance to them. 

The lower Court has accepted the contention of the respondepts as correct. 

In Golam Ah v. Kali Krishna Thakur (I. L. R , 7 Cal., 479), it was held 
that accreted lands should be governed by the terms and conditions applicable 
to the parent tenure, and that the same rent was payable for it as for the latld 
included within the kahuUaL Beading the judgment of Mr. Justice PONTIFEX, 
I do not think that any inflexible rule was intended to be laid down as 
applicable to all cases ; but that, having regard to the particular circumstance 
of that case, it was thought that £he accreted land should bear the same 
rent as was payable in respect of the land included in the original tenure. 
If I have rightly apprehended the purport of this decisiop, I feel no hesitation 
in following it. The words increase of rent to which he may be justly liable,” 
contained in cl. 1. s. 4 of Reg. XI of 1825, indicate to my mind that it was 
not intended to lay down any inflexible rule applicable to all cases. For 
example, where a mukurari was granted at the full letting value of the land 
comprised in it, it would be unjust to the tenant to assess the newly added land 
at the rate of the original mukui ari^ it the accreted lands be of inferior quality. 
On the other hand, if the accreted lands be of superior quality, or if in tixing 
the mukurari rent a lower standard than the full letting value was adopted in 
consideration of any bonus paid, it would be unjust to the landlord to fix the 
rent of the accretion at the rate of rent fixed in respect of the original tenure. 
But in the absence of any special circumstance the rate of rent to be assessed 
upon the accretion in my opinion should be in proportion to that paid for the 
parent tenure. In [ 699 ] this case no special circumstance is shown to exist. 
The decision of the lower Court upon this point is therefore correct. 

(The Court then proceeded to deal with the other questions raised in the 
appeal, and concluded by varying the decree 'of the lower Court in certain 
particulars immaterial for the purpose of the report.) ^ 

Appeal alloioed and decree modified. 
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APPELLATE CIVIL 

The 17th Jwne, 1885. 

PBBSENtr : 

ScB Bichabu Gabth, Kt., Chief .Justice, and 
Mb. Justice Bevebdey. 


Bhuban Pari and others Defendants 

versus 

Shamanand Dey Plaintiff.' 


Land Tenure, Transfer of — Mourasi surbarakari tmure, The mode of succession 
to — Consent of the zamindar to the transfer. 

The tenure known in Orissa as niourCLSi survarakari, although recorded in the name of 
a single member, is descendible to all the heirs as joint heritable property, and cannot be 
transferred without the consent of the zamindar. 

The plaintiff brought this suit on the allegation that a certain mouzah within 
his zamindari, which was originally recorded in the name of one Michu Pari 
had since his death been settled with and stood in the name of his son, Karu- 
nakar, defendant, as suruarakar , that under the Bengal Government Resolution 
of the 25th September 18d8, the surmrakar was entitled only bo collect the rents 
and was not competent to alienate or divide the mouzah without the consent 
of the zamindar ; that defendants I to 5, the coparceners of Michu and Karu- 
nakar, were not entitled to the property nor had they any right to sell their 
share to defendant No. 6 , that Karunakar had by a deed of relinquishment 
transferred the tenure to the plaintiff (zamindar) and the plaint pra>ed that 
the kobhi^la of §ale in favour of defendant No. 6 be declared void and khas 
possession of the mouzah be given to the plaintiff. 

The Munsiff found that the survarakari was a joint heritable tenure and 
dismissed the suit. The lower Appellate Court held [700] that the zamindar 
was entitled on the strength of the deed of relinquishment to re-enter on the 
property and gave him a' decree. 

From that decision an appeal was preferred to the High Court. 

. Baboo TraiLokya Nath Mitter for the Appellants. 

Baboo Ahxnash Chunder Bannerjee for the Respondent. 

The Judgment of the Court (Gabth, C.J., and Beverley, J.) was 
delivered by 

Garth, C.J. — The facts of this case are as follow 

A certain m*ouzah in ^he district of Balasore constituted a mourasi 
survarakari tenure rqporded in the name of Karunakar Pari, defendant No. 7. 
It has been found as a fact by both the lower Courts that the tenure was 
previously h61d by his father Michu Pari, and by his grandfather Edhab Pari. 
Besides Michu, Edhab^left two other sons, who are represented by defendants 
1 to 6. ^ • 

In 1879 the defendants 2 to 5 brought a suit against their cousin, defen- 
dant No. 7, for possessioncof a share in the tenure, and that suit was decreed 

* Appeal from Appellate Becreo No. 568 of 1884, against the decree of J.B. Worgan, Esq., 
Officiating Judge of Cuttack, dated the 7th of January 1884, reversing the decree of Baboo 
Haranath Ghose, Hai Baha^r, Munsifi of Balasore, dated the 5th of October 1882. 
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in their favour on 3rd June 1880. Five days prior to that decree, however, 
namely, on the 29th May 1880, defendant No. 7 executed a deed of surrender 
of the tenure in favour of the zamindar, who is the plaintiff in the present suit. 
Subsequently, on the 24th September 1881, defendants 1 to 5 sold a share in 
the tenure to defendant No. 6. 

The plaintiff then brought this suit to have it declared that defendants 2 to 
5 had no interest in the tenure, and that the sale to defendant No. 6 was invalid. 

The suit was dismissed in the Court of first Instance ; but .on appeal the 
District Judge held that the tenure was the sole property of defendant No. 7, 
who surrendered it to the zamindar ; and he accordingly gave the plaintiff a 
decree for khas possession. • 

Against this decree the defendants 1 to 6 have appealed to this Court. 

The question of law arising for our decision is simply this : whether a 
mourasi survarakari tenure in Orissa descends to all the heirs as joint family 
property, or to one heir only to the exclusion of the others’ 

[701] The nature of these tenures was to some extent defined by the 
Government orders of the 25th September 1838 , and in two cases, Pvddo 
Lochun Mundle v. Lukhun Burrooah (S. D. A. Reports, 1860, Vol. II, p. 109), 
and Doorjodhon Dass v. Chooya Daye (1 W. R , 322), it was held that those 
orders were to be recognized as authority in respect of the character or con- 
stitution of these tenures. 

• Those rules provide that the tenure be recognized as one of the existing 
tenures of Cuttack , that when the tenure is in the possession of several joint 
survarakarSt the Collector may, with the concurrence of the zamindar, select 
one or more to be the recorded “ manager ” of the survarakari , that the tenure 
may under certain circumstances be “ hereditary property , ” but that, whether 
hereditary or not, the tenure cannot be alienated or sub-divided without the 
consent of the zamindar. 

• 

The effect of these rules, we think, is to place the tenure much on the 
same footing as ordinary tenures, and to constitute it joint heritable property, 
subject to this, that for convenience sake the name of one of the owners is to be 
recorded as the proprietor, who is to act as the manager for the rest, and to be 
directly responsible to the zamindar for the rent. fThe Munsiff states that 
this is the nature of the tenure as usually understood in Cuttack, and that 
this view has b'een frequently upheld by the Courts No case has been cited 
to us which bears directly on the point, but we think that this is the true 
meaning of the rules. • 

The prohibition against alienation or sub-division appears to be directed 
against such a splitting of the tenure as would be effecte(J in this case by the 
sale of a portion of it to defendant No. 6. Such a splitting of the tenure 
cannot take place without the consent of the zamipdar. * 

On the facts then, as found in this case, we must hbld that defendants 
1 to 5 had an interest in the tenure, which defendant No. 7 unde»the circum- 
stances had no authority or power to surrendiir to the zemindar ; and we must 
further hold that the sale of a portion of the tenure to defendant No. 6, not 
having been made with the consent of the zamindar, is Invalid. 

[702] The decree of the District Judge must, therefore, be reversed. The 

plaintiff's suit for khas possession will be dismissed, but it will be declared that 
the sale to defendant No. 6 is invalid, having been made without the consent 
of the plaintiff zamindar. ’ 
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Defendants 1 to 5 will have their costs in all the Courts against the 
plaintiff. Defendants Nos. 6 and 7 will pay their own costs. 

Appeal decreed tn part. 


[ii Cal. 702] 

APPELLATE CIVIL. 

The 2nd June, 1886, 

Present : 

Sir Richard Garth, Kt.. Chief Justice, and Mr. Justice Beverley, 


Jogendro Bhuputi and others Defendants 

vef^sus 

Nittyanund Man Sing Plaintiff."' 


Hindu law — Inheritance — Mitakshara — Sudra family ^ 

DasipiUra or son by a slave girl — Right of survivorship. 

In a Sudra family of the Mitakshara school, a dasxputra or illegitimate son by a slave 
girl IB a coparcener with his legitimate brother in the ancestral estate and will lake by 
survivorship. 

This was a suit for the possession of the ancestral raj and zamindari of 
Killa Sukinda in the Province of Orissa by right of survivorship under the 
Mitakshara law. The plaintiff alleged that he was a Kshetri or a member of 
the regenerate class and a son of Raja Upendra Bhuputi by a phuUnhahi wife, 
Rani Chandra Kala alias Rambhudei , that according to family custom Raja 
Nundkishore Bhuputi by his eldest wife. Rani Nilmoni Patmabadie, succeeded 
to the l a; and ;^amindari, but the plaintiff continued to live in oommensality 
with him and receive his maintenance; that Nandkishore Bhuputi died on the 
5th March 1878, leaving him surviving three widows and a daughter, and 
under the shastras the plaintiff, as the eldest surviving brother, was entitled to 
succeed, 

r 

It was contended on behalf of the defendants, the widows of Nundkishore 
Bhuputi, that the Rajas of Sukinda were not Kshetri but SiZdra Khandaits 
that the late Raja had left an adopted son, Jogendro, the minor defendant ; 
and that, evep^if the adoption [703] failed, the plaintiff, as the son of a con- 
cubine, was not entitled to inherit. 

The Court of Pirfet Instance (the Subordinate Judge) found there was no 
adoption, and held that the parties being all Sudras the plaintiff as a dasiputra 
was under the Mitakshara law entitled to succeed to his brother by survivor- 
ship, and gave a decree. 

The defendants appealed to the High Court, 

Mr, W. C, Bonnerjee. Baboo Kali Prasanna Duit and Dr. Qum Dass 
Bonnerjee, for the Appellants. 

Tbe Advocate-General (Mr. G. C. Paul), Baboo Annada Pershad Sannerjee, 
Baboo Amarendra Nath^ Chatterjee, Baboo Kuruna Sindhu Mooherjce, and 
Baboo Jogendro Chunder Rose, for the Respondent. 

* Appsal from Original Decree Np. 100 of 1683, against the decree of W. Wright. Esq., 
$aboidinate Judge of Outtack, dated the 29th of March 1883. 
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The facts and arguments sufficiently appear from the Judgment of 
the Court (Garth, C.iT., apd Beverley, J.) which was delivered by 

Garth, C.J. — The plaintiff in this case sued to establish his title to the 
rai and zamindary of Killa Sukinda in the District of Kuttack. The plaintiff’s 
father, Baja Upendra Bhuputi, Harichundun Mohapatra, admittedly died on the 
23rd October 1857, leaving (1) a son, Nundkishore by his Bani Nilmoni 
Patmabadie ; (2) the plaintiff, his son, by a woman called Bambha or Chandra 
Kala ; and (3) a third son, Abhirkishore, by another woman called Asili or 
Baskala. He was succeeded in the raj by his legitimate son, *Nundkishore, 
who died on 5th March 1878, leaving no son but tltree widowed Banis, and a 
daughter by one of them. 

The plaintiff claimed to succeed to his half-brother Nundkishore on the 
allegation that his mother was a lawful phidlnbahi wife of Baja Upendra. 

The three widows on the other hand set up one Jogendro Bhuputi as the 
heir to the raj, alleging that he had been adopted by the late Baja on the 
18th April 1877 ; and they further pleaded that, even if the adoption was 
not proved, the plaintiff could not succeed inasmuch as he was the illegitimate 
son of a slave girl, and that in that case the heirs would be the widows and 
the minor daughter of the deceased , or, if women were debarred from the 
[704] succession, then Jogendro would be entitled as the next legitimate heir 
of Baja Nundkishore. 

The Subordinate Judge of Kuttack who tried the suit found against the 
adoption of Jogendro, and gave the plaintiff' a decree He came to the conclu- 
sion that the plaintiff being the son of a Sudrapathee hy a slave girl was entitled 
to the succession by right of survivorship according to the Mitakshara law. 

Against this finding the defendants have appealed, urging — 

(1) That the Subordinate Judge is wrong in his view of the law ; 

(2) That even if his view of the law is correct, he is in error in finding 
that the Baja’s family are Sudras (that being the only class among whom an 
illegitimate son can succeed) , and 

(3) That the adoption of Jogendro is sufficiently proved. 

The plaintiff respondent on the other hand has filed certain cross objec- 
tions to the effect that the Subordinate Judge should have found that the 
plaintiff’s mother was a lawful phulbibafu wife. * 

The points therefore that we have to consider are — 

(1) The question of adoption * if Jogendro was really adopted by the^late 
Baja, the plaintiff obviously can have no claim to succeed , if, however,* the 
finding of the Court below on the question of adoption be upheld, it will be 
necessary then to consider — 

(2) Whether the plaintiff was a legitimate son pf the late Baja by a 
phulbibahi wife ; 

(3) If not, whether he is nevertheless entiiiled to sucbeed on the ground 
of survivorship, as found by the Court below. And this. last question involves 
the further point as to — 

(4) Whether the parties are Stidras. ^ 

(l) First as to the question of adoption. • 

• • 

Baja Nundkishore died on the 5th March 1878, and it appears that a few 
days afterwards the three widows petitioned the Court of Wards to take 
charge of the estate on behalf of the adopted soif, who was, and still is, a 
minor. At about the same time the plaintiff applied to have the estate made 
over to him as heir. An enquiry was held by Mr. Farrer, the Sub-divisional 
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C7063 Officer of Tajpore* who reported to the Collector of Kuttack on the 18tb 
and 20th March 1878, that the alleged adoption was never really made, and also 
that the plaintiff, as the son of a slave girl, had no right to the succession. In 
this conclusion the Collector, who appears to have taken part in the enquiry, 
concurred. Ultimately, on the 30th December 1878, the Collector applied to 
the Civil Court to attach the estate under Begulation Y of 1799, and Begulation 
V of 1827, until some one or other of the claimants should establish his right 
to the succession, and this was done on 6th January 1879. Claims were then 
preferred to the Judge, who thereupon made a further summary enquiry, and 
by an order dated 13th Octdber 1879, the Judge (Mr.MACFHEBSON) found against 
the adoption. A subsequent order by bis successor (Mr. Cochbane), dated 17th 
February 1880, declared the plaintiff entitled to succeed to the estate, and put 
him into possession. These orders, however, were set aside by this Court on 
23rd June 1880, as having been made without jurisdiction, and the plaintiff 
was required to give up possession the estate, the various claimants being 
referred to a regular suit to establish their right to the succession. The plain- 
tiff accordingly brought the present suit, in which the facts have been enquired 
into for the third time. 

The Subordinate Judge, after noticing the evidence given on this point by 
both sides, sets out four reasons which satisfy him that no adoption in fact took 
place. 

These reasons are . — 

**lst . — An adoption was extremely unlikely at the time as the pregnancy of 
the youngest Rani must ^hen have been known or at least suspected. 

— Had there been an adoption, it would naturally have been at the 
Baja’s expense, and the expenditure would have been noted in his accounts ; 
but, strange to say, those accounts contain no mention of any such 
expenditure. 

“5yd. — The investiture ceremony would also, in case of an adoption, have 
been performed at the house of the adoptive, and not, as it is admitted to have 
been, at that of the natural parents. 

*'4th . — The adoption, too, would not, I imagine, have been kept a 
secret until after the Baja’s death, as, although there may have [706] been an 
object for concealment prior to the birth of the youngest Rani’s daughter, there 
certainly was none after, and that the ^adoption should notwithstanding not 
have been mentioned in public seems to me to indicate with tolerable clearness 
thatjt could not have been made.” 

The adoption is said to have taken place on the 18th April 1877 ; and the 
youngast Barn's daughter was born in January 1878. It is scarcely possible 
therefore, that the Rani’s pregnancy could have been known on the date on which 
the adoption is said , to have taken place. Whether the adoption really took 
place on that date is a different matter, but we think there is not much force in 
the first of the above reasons which are given by the Subordinate Judge. The 
other reasons, however, seem well founded, and it is to be observed that, 
although they have been advanced on the occasion of each enquiry, there has 
been no satisfactory attempt to answer them. 

The oral evidence ih support of the adoption is to be found in the deposi- 
tions of — Pundnh ThaUiantkan, i, Paik, p. 123 of the Paper book ; Raj- 
gum Upendra Puiichanun, the Priest, pp. 127, 130 ; Dmohundhu Patnaik, a 
Mohurir. pp. 148, 158-9 ; ^Baioaribundhu Patnaik, a Mohurir, pp, 162, 164, 
166 ; Madhub Patnaik, Sherishtadar, pp, 172, 177 ; Nilmoni Putmabadu, 
Dowager widow, pp. 189, 199; Markutmah Patmabadu^ Dowager widow, 
pp. %2, 205 ; Ik^a Gour Man kingh, of Parikud, pp. 207, 208. 
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This evidenoe is for the most part general and vague, but there are several 
important contradictions as to the performance of the ceremony and the 
invitations sent out, and presents made on the occasion. Some importance 
has been attached to the evidence of the Baja of Parikud, who has been 
examined with a view to meet the objection that no one appeared to be aware 
of any adoption before the late Raja’s death. This Ra]a says that he met 
Nundkishore in 1875 at Kuttack, and that he then told him of his intention to 
adopt a son (the translation in the paper book is not quite accurate), and that 
within two years from that time he received an invitation to the’ceremony and 
sent presents in return. The letter of invitation, Rowever, though said to be 
still in existence, is not produced, while on this and other matters the Baja’s 
testimony is contradicted [ 707 ] by other witnesses Moreover, there seems no 
sufficient reason why Nundkishore should in 1875 entertain the idea of adopting 
a son. He was at that time no more than 32 years of age (p. 140) He had 
three Banis, one of whom had given birth to a son only the year before 
(p. 40) ; and another of whom gave birth to a daughter some three years later. 
Under these circumstances we are unable to attach any credib to the testimony 
of the Baja of Parikud. 

It is worthy of remark that several important witnesses who’ are said to 
have been present at the time of the ceremony, and most of whom were 
examined by Mr. Farrer and the District Judge, have not been called as wit- 
nesses in this suit. These witnesses are the following : — Padmakih Tikaitra, 
the father of the so-called adopted son Jogendro , Mokund Banpaii, the family 
priest ; Narsingh Paharau the priest who is said to have negotiated the adop- 
tion , Doyamohi Patnaik the late Baja’s Dewan, who appears to have denied all 
knowledge of any adoption , and Degamber Eajgurtt, a priest still to have 
been present at the ceremony of adoption. 

These witnesses were for the most part disbelieved at the time of the former 
enquiry, and in this trial their places have been taken by others, and the points 
on which they contradicted each other have thus been carefully avoided. 

Much has been made of the fact that on Nundkishore’s. death Jogendro 
was immediately placed on the giidden as his successor, and that it was he who 
gave the order for the cremation of the deceased. It is said that this was done 
in the presence of the plaintiff who thus acquiesced as it were in Jogendro’s 
assumption of the raj. But it may be that the jilaintifl was under some 
misapprehension at that time, or he may have been persuaded by the Banis 
not to questiotf the alleged adoption, and it may not have occurred to him until 
later that, if the adoption was set aside, he might possibly be able to secure 
the succession for himself. 

Then we also think that some weight must be attached to the fact that, 
when Mr Farrer visited the Bajas ol Sukinda and Panchkot in November 1877, 
nothing whatever was said by either [ 708 ] of them to lead him to suppose that 
any adoption had either taken place or was in contemplation. 

On the whole we see no sufficient reason td depart from the conclusion 
arrived at on this point by the lower Court, viz.^ that the fact of Jogendro’s 
adoption by the late Baja has not been established. ^ 

(2) The next point is whether the pkiintiff is Jhe legitimate son of a 
phulbibahi wife.* , ^ 

On this point besides the oral evidence adduced by the plaintiff, the learned 
Advocate-General has drawn our attention to certain documents upon the record 
which show that, immediately after the death of Baja Upondra, the plaintiff 
was represented to be the son of a phiilbtbahi wife. Nundkishore being a 
minor, the estate was at that time taken under the charge of the Court cf 
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Wards, and the first document we are referred to is a oopy list of the inmates 
of the Bajbari, printed at pp. 104-7 of the brief, in which Nittyanund Man 
Sing is entered as a son of a phulbibahi wife. The list, indeed, mentions no less 
than eight phulbtbaht wives, besides a number of slave girls, including Bambha 
Behara and Asili Behara. This list appears to have been given by the Pat 
Bani Nilmoni, to the Nazir of the Collector on the 8th December 18S7, when 
be went to take charge of the estate on behalf of the Court of Wards (p. 282). 
On the 18th January 1858 certain allowances for the amlak and members of 
the family weiTe sanctioned by the Commissioner, and in the order of sanction 
(pp. 107-9) we find Nittyanund Man Sing under the head of phulbibahi, etc., 
described as the son of Chandra Kala. We are next referred to a petition pre- 
sented by the Pat Bani Nilmoni to the Commissioner on the 17th December 
1858, in which Chandra Kala is again mentioned as a phulbibahi and Nittya- 
nund Man Sing as a phulbibahi son, and lastly a number of receipts have been 
filed showing that maintenance was regularly paid m accordance with the list 
of December 1857. 

All these documents, it is said, having been in existence some twenty years 
before the present claim was preferred, are good and sufficient evidence of the 
truth of the plaintiff’s allegation that he was the son of a phulbibahi wife 
Chandra Kala. 

[709] On the other hand, it is contended that no reliance can be placed 
on these documents for this reason, that it was the Pat Rani’s object to swell 
the maintenance charges, and a phulbibahi wife would receive a larger allowance 
than a slave girl, and moreover the Bani was very anxious to prevent the Baja 
Nundkishore from being sent to the Wards Institution in Calcutta, and this 
was another reason why she would purposely swell the maintenance charges 
of the household in order that there might be no sufficient surplus to pay for 
the minor Bajah’s education. On this point we would refer to the evidence of 
the Mukhtar Rajbullubh Ghose, witness No. 6, for the plaintiff (p. 35), and 
that of*!Madhub Patnaik, witness No. 14 for the defendants (pp. 107-1). It is 
important also to notice that in her petition of the 17th December 1858 that 
Pat Bani speaks of four persons in all, that is to say three Banis and one 
phulbibahi only, as having had maintenance in the time of the late Baja 
Upendra. ^ 

Dnder these circumstances, we think that too much weight must not be 
assigned to these documents. As opposed to them we have the statement 
made by tlie woman Bambha herself before Mr. Farrer, a statement 
which the Subordinate Judge seems to have considered almost conclusive 
on the point. This woman, it is to be observed, is mentioned in the list at 
p. 104 as a different person from Chandra Kala, and it can hardly therefore be 
contended that the ^list is correct, and that Chandra Kala and Bambha are 
identical. In hec: statement to Mr. Farrer (p. 210) Bambha said that Man 
Singh was her son, and that she was never married to Raja Upendra. Man 
Singh also admitted *both in his deposition (p. 209), and in his petition of 29th 
April 1878 (f . 15, 16 of the supplementary papers) that the Bambha who was 
examined was his motjier. The •plaintiff has not himself ventured to go into 
the witness box to contradict or eiyDlain these admissions, and we think, there- 
fore, that in the face of them we cannot hold that Nittyanund Man Singh 
WEbS not the son of Bambha Behara or that Bambha Behara was the same 
person as Chandra Kala phulbibahi. We agree with the lower Court that the 
plaintiff’s mother was a slave girl and not a legal wife married after the phulbi- 
baht form. c 
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[ 710 ] We next oome to the question whether the plaintiff, as the son of 
a slave girl, is entitled to succeed to the estate on the death of the late Baja, 
his legitimate brother. 

It is admitted that, if the plaintiff’s father belonged to one of the regene- 
rate classes, his illegitimate son could not under any circumstances succeed, and 
it is therefore of importance to consider in the first place whether the Ba]as of 
Sukinda are genuine Kshetryas or belong to the Sudra caste. 

In this connection it is to be observed that, while the plaintiff in his plaint 
describes himself as a Khetri by caste, the Rani defendants in their written 
statements allege that the Rajas of Sukinda are Khandait Sudras. These 
allegations were probably made on both sides without perceiving the consequence 
that they might involve. But it is contended that the fact of Jogendro being 
invested with the sacred thread tends to show that the Sukinda Raja, as well as 
the Panchkot Rajas, belonged to the Kshetrya caste We think that this 
circumstance although well worthy of notice, is by no means conclusive 
upon the point. No doubt the Rajas of Sukinda, like other Rajas of Kuttack, 
endeavoured to assume the rank of true Kshetryas, . but whether they 
were so in fact is more than doubtful. The evidence seems to ^how con- 
clusively that they were Khandaits, but Khandaits are not necessarily Kshe- 
tryas. On the contrary, the Subordinate Judge, a gentleman of much experience 
states confidently that a Khandait is of the Sudia class, and without going the 
length of confirming that assertion as a universal rule, we think that the evi- 
dence in this case tends strongly to the conclusion which has been arrived at by 
the Court below that the plaintiff’s father was a Sudra. 

There is little or no reliable testimony as to his being Khetri, whilst on the 
other hand we have seen that the Ranis themselves in their written statements 
allege that the Rajas of Sukinda were Sudra Khandaits, which they would 
probably have been unwilling to do if their caste had been really 
that of Khetri ; and the piiest of the family, who is a Brahmin of 80 years of 
age, and who has officiated as the family priest during the time of Upendro 
Raja, says distinctly that the Rajas of Sukinda are reported to be Khetris, but 
in reality they are [ 711 ] Khandaits, evidently using the term “Khandaits ” in 
contradistinction to “ Khetris, ” and thus confirming the view of the Subor- 
dinate Judge that Khandaits are not Khetris but Sudijas. 

Assuming then that the plaintiff’s father was a Sudra and his mother a 
female slave, tKe question is whether, according to the rules of Hindu law, and 
having regard to the fact that the Raja’s family belongs to the Mitaksljara 
school, the plaintiff is entitled by right of survivorship to succped to the raj 
after the death of his half brothei Nundkishore, Upendra’s legitimate son. If 
it were a question of heirship, that is to say, if the plaintiff did not form part of 
the joint family with Nundkishore, and if them; descended to Nundkishore* s 
heir, it is alleged that Jogendro as the nearest of kin to Nundkishore would be 
heir to the raj in preference to the plaintiff Buk if the plaintiff formed part of 
the joint family with Nundkishore, it is contended that upon Nundkishore’s 
death he became entitled to the raj as he would to any partible^ property by 
survivorship. , 

The Subordinate Judge, relying upon the case of ^di( v. Baiza (I. L. R., 
4 Bom., 37) has held that the plaintiff* is entitled tft succeed to the raj by 
right of survivorship. 

On the other hand, we have been referred to*the case of Krishnayan v. 
Muttusami (I. L, R., 7 Mad., 407), m which it was held by a Division Bench 
of the Madras High Court that, although an* illegitimate son might succeed to 


1293 



11 dial. Hi JOQBK&AO BHUPUtl Ao. t). 

fehe estate of his father, he could not exclude any right by survivorship that 
accrued to his father's brother, nor could he succeed to the estate of that 
father's brother. 

In the Bombay case above mentioned, which was the decision of a Full 
Bench concurring with Mr. Justice Nanabhai Habidas, the facts were as 
follows : — 

One Manajee died, leaving surviving him his two wives Baiza and Sabitri, 
a son Mahadu by Baiza, a daughter Darya by Sabitri, and an illigitimate son 
Sadu by a continuous concubine. Subsequently, Mahadu and Sabitri died, and 
the property came into the possession of Baiza. Sadu then sued to recover it. 

' Sir Michael Westbopp, C.J. said .* “ What we have to [7123 consider 
is not what would have been the rights of the parties if Mahadu 
had died in the lifetime of his father, but what were their rights on the death 
of Mahadu, he having survived his father ? It appears to us that Mahadu, at 
least from the time of his father's deatli in 1850 until his own death in 1865, 
and Sadu, were co-parceners, and consequently that on the occurrence of the 
latter event the usua) result of co-parcenary followed, viz,, that the surviving 
co-parcener took the whole property. 

And after considering the authorities he proceeds : “No special provision 
is here made by Vijnyaneshvara for the case of the death either of the son of 
the wedded wife or the son of the female slave after the death of their father 
and before partition. But the effect of what he has said being, as we think, 
to create a co-parcenary between the son of the wedded wife and the son of i 
the female slave, we uaderstand him as tacitly leaving such a case to the 
ordinary rule of survivorship incidental to a co* parcenary, and that accordingly 
the survivor would take the whole if the other died without leaving male 
Issue.” 

He then goes on to notice what he considers an inconsistency in the Hindu 
law in bringing in the daughter and the daughter’s son to share the inheritance 
with th% illegitimate son which he characterizes as “ one of those arbitrary 
arrangements not uncommon in Hindu law,” and in the result decides in con- 
currence with the other members of the Court that Sadu, the illegitimate son, 
succeeded to the joint estate by survivorship. 

In the Madras case.’F and S were undivided brothers of the Sudra caste. 
F died before S, leaving two illegitimate sons hy A, a continuous concubine. 

S left two widows. It was held that although the illegitimate sons of J would 
be entitled to inherit the estate of F, they could neither exclude the right of 
survivorship of*S nor succeed to the estate of S. In that case TURNER, C.J., 
said : “ But while we concede the claim of the illegitimate son we are unable 
to uphold the contentioh that he is entitled to take the undivided interest of his 
father. He is placeJ in the Mitakshara on the same footing with a daughter's 
son and the conception of ^co-parcenary pre-supposes Sapinda relationship 
and a legal marriage. Inasmuch as neither a widow, nor a daughter, nor a 
daughter’s son, can ‘exclude a co-parcener’s right [713] of survivorship, it 
appears to u» that neither can an illegitimate son do so. Another question is 
whether, as illegitimate sons, the Second appellant and his brother are entitled 
to succeed to their paternal uncle Siindara. Adverting to the several secondary 
sons known to the ancient Hindu law, six of them are declared to be heirs to 
kinsmen in Datta Ghandrika, s. V, 22. It follows that illegitimate children 
who are inferior to them tfll and who do not exclude the daughter’s son, cannot 
succeed to ooUaterai heirs There can be no relationship between them, as it is 
founded upon the legal marriages” 
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This case to some extent conflicts with the decision of the Bombay Gourti 
and we hav'e accordingly done our best to elicit the true principle which under* 
lies the scattered dogmas that are to be found in the text-books on this point. 

The text of the Mitakshara is as follows : — Chap. I, s. 12. 

Even a son begotten by a Sudra on a female slave may take a share by 
the father’s choice. 

But if the father be dead, the brethren should make him partaker of the 
moiety of a share, and one who has no brother may inherit the whole property 
in default of a daughter or daughter’s sons.” 

The questions before us, therefore, appear to be these .— 

(1) Assuming the right of the son of a Surda by a female slave to parti- 
cipate with a legitimate son in the inheritance upon a partition, does the father’s 
estate after his death become the ]oint property of the legitimate and illegiti- 
mate sons in such sort that the right of survivorship exists between them ? 

(2) If so is that principle of survivorship applicable also to the case of an 
impartiable Ba] ? 

It has been contended before us that the right of survivorship only obtains 
in those cases where an interest in joint property is acquired by any metnber of 
the joint family at his birth, and that a dasiputra cannot have such a right, as it 
is only by the father’s choice or pleasure that he obtains any share at all. 

It is further argued that the text in Chapter I, s. 12 of the Mitak- 
shara seems to place a dasiputra in the same category [7«] and to entitle 
him to the same sort of rights as a daughter or a daughter’s son. 

^ A daughter or a daughter’s son would not take by survivorship from a son, 
although she or he might take the whole property as heir to the father, and 
upon the same principle it is argued that a dasiputra, although he would upon 
partition share the inheritance with his legitimate half-brother to the extent of 
one-half of what the half-brother would take, he would not before partition 
succeed by survivorship to the legitimate son, although he might take the 
property as heir to his father. 

There is no doubt a very clear distinction in the Mitakshara law between 
taking by heirship and taking by survivorship, and it was contended on the 
authority of certain passages in Varadaraja’s * Partition and Succession ” that, 
although the dasiputra might be entitled to take*a half share upon partition, 
he would take it as heir and not by survivoi ship. 

As the question appeared to us to be one of some '•difficulty, we thought it 
right to consult our colleague Mr. Justice Mitter upon it, and the conclusion 
at which we have arrived is in accordance with that of the Bombay Court. 

It is true that a dasiputra is not entitled to participate in the inheritaAce 
except at the pleasure of his father, and for thac reason during his father’s life- 
time it seems admitted that he would have no right to enforce a partition, but it 
was the opinion of Mr. Justice Haridas, in the Boml/ay case that, after his 
father’s death, an illegitimate son could enforce a partition as against his 
legitimate brothers. \ 

Whether this is so or not it seems to us that che rule laid down in the 
Bombay case is correct, and is most consistent both with jtistice and authority. 

If a Mitakshara father leaves several illegitimate sons, although bom of 
different mothers, it seems clear that they would all joiptly participate in the 
property, and would succeed to each other by^survivorship (see Mayne on Hindu 
Law, s. 467, and cases there cited). If they can thus succeed by survivorship, 
inter se, there seems no reason why they should not succeed in the same way 
to a legitimate half-brother. * 

[7163 It also appears clear that, when a son has been adopted and a natu- 
ral son is afterwards born to the father, the adopted son upon partition would, 
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like a dasiputra, take a less share than his natural brother. As a rule, he 
would take only one-fourth of his brother's share, though the law upon that sub- 
ject is different in different parts of the country ; and yet, though he takes upon 
partition a much smaller share than his natural brother, it seems that before 
partition he would succeed to him by survivorship (see Mayne, s. 158, and the 
case in 1 Madras High Court Reports, p. 49, there cited.) 

This case of an adopted son appears to us very analogous to that of an 
illegitimate son. In both cases there is the same sort of imperfect brotherhood 
to the legitimate son, and in both the superior position of the legitimate son is 
recognized by his receiving a larger share upon partition. 

We see no reason, therefore, why an illegitimate son should be in a worse 
position than an adopted son as regards his succession by survivorship to the 
legitimate brother. It is obvious that practically speaking in a family composed 
partly of legitimate and partly of illegitimate sons, the fact of either a legitimate 
or illegitimate son dying before partition would result in the augmentation of 
the shares of all the survivors upon partition. 

As an illustration of this principle let us suppose the case of a Mitakshara 
father dying and leaving him surviving one legitimate son A, and two illegiti- 
inate sons B and C. On the father’s death B and C became entitled each to 
half a son’s share, that is to say A would be entitled on partition 
to obtain a moiety of the estate, and B and G each one-fourth. But if before 
partition B were to die, and a partition were to take place between A and G, it 
is clear that A would take two-thirds of the property, whilst C would take one- 
third. In other words the share to which B would have been entitled would 
remain a part of the joint estate or common stock, which A and C would divide 
between them. In this view A and C would be co-parceners, succeeding 
by survivorship to what B might have claimed upon partition. Gan there 
be any doubt that the same result would follow if A (instead of B) died before 
partition ? Gan it be doubted that m that case B and G would take A’s share 
by survivorship 

It will be found that in the Madras case the point was somewhat 
different from that raised in the present. There the question was whether 
illegitimate sons could represpt their father as regards the grandfather’s estate, 
so as to exclude the right by survivorship which would otherwise accrue to the 
father's brother. It was held that they could not , and that, although they 
might succeed to their fathr’s separate estate, they could not exclude their 
legitimate uncle in respect of joint ancestral estate. In the present case the 
question is not as between the plaintiff and his father’s bi other, but between 
the plaintiff and his own bi’other. The father alone was solely entitled to the 
estate, and it may be, therefore, that the Madras case does not conffict with 
our present decision. 

The next question is, whether the fact that this is an impartible raj makes 
any difference imthe application of the principle ? We think not. It has been 
frequently held, and especially in the Shivaqunga case (9 Moore’s 1. A., 539) 
that an impartible fas or zamindari subject to Mitakshara law, though it can 
only be enjcyed by one co-parcener at a time is nevertheless joint property, so 
far that the succession is governed by the principle of survivorship. We 
think, then, that on these ground^ the plaintiff was entitled to succeed to the 
raj, and we accordingly dismiss the appeal with costs. 

Appeal dismissed. 

NOTES. 

[This oase was aftmed by ihe Priyy Council in (1890) 18 Gal., 191 : 17 1. A., 128. See the 
notes to that case.] 
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[It CaI. 716] 

APPELLATE CIVIL. 

The 2nd Jiine^ ISSfi, 

Present : 

Sib Bichard Garth, Kt., Chief Justice, and Mr. Justice Mitter. 

Budri^Narain Plainfciff 

VPTS UR 

Sheo Koer Defendant. 

Security for co^ts — Civil Procedure Code (Act XIV of 1HH2), s. 649 -—Ajrpeal 
i ejected for want of secuiity — KHension of time foi qivinq security. 

The proper construction of s 549t nf the Civil Procedure Code is that, where an appellant 
has been ordered to furnish security within a certain time, and that Order has not been com- 
plied with, and no application has been made to extend the time within the period allowed, 
the Court is bound to reject the appeal 

This was an application under s r)49of Act XIV of 1882, [717] arising out 
of a report of the Begistrar of the Court as to the sufliciendy of a security 
ordered to be furnished. 

On the 12th February 1885, the respondent obtained an order directing 
the appellant, within two months time, to furnish security, to the satisfaction 
of the Begistrar, for the coats of the original hearing of a suit which had been 
decreed against the appellant, and of the pending appeal against that decision , 
and the Begistrar was ordered to report on the sufficiency of the security 
offered. 

The Begistrar submitted his report, considering the security bffered 
sufficient, but referred a question hack to the Court as to the validity of the 
proposed security, some portion of the property intended to be given as 
security being joint family property. 

On the Ist June 1885 the Court decided that the security was bad ; where- 
upon Mr. Gregqiy applied to the Court to have the appeal dismissed under 
s. 549 of Act XIV of 1882, more than two months having expired since the 12th 
February 1885. 

The Court at the request of Baboo Kah Rissen Sen, who a^lpeared for the 
appellant, deferred making an order, so as to give him an opportunity of 
looking into the authorities on the question as to whether the Court had the 
power to extend the time for furnishing security. 

• Appeal from Original Decree No 52 of 1883 against^ the decree of Moulvie Mahomed 
Nurul Hoi%<iein, Khan Bahadoor, Subordinate Judge of Patna, dated l;he '2nd of October 1882 

t[Sec. 549 — The Appellate Court may at its discretion, either 

Appellate Court may before the respondent is called upon to appeaPand answer or 
require appellant to give afterwards on the applicaihon of the respondent, demand from the 
security for costs appellant security for the costs of the appeal, or of the original 

suit, or of both . * *• 

Provided that the Court shall demand such security in all cases in which the appellant 
is residing out of British India, and i.s not possessed of any 

When appellant resides sufficient immoveable property within British India independent 
out of British India. of the property (if any) to which the appeal relates. 

If such security be not ^furnished within such tune as the 
Court orders, the Court shall reject the appeal.] * 

J39f 
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On the 2nd of June Mr. Greqory, however, referred the Court to the case of 
Haidii Bat v. East Indian Eailway Co, (L L. R., 1 All., 687), and in conformity 
with that ruling the Court (Gaeth, C.J., and MlPTER, J.) passed the following 
order : — 

We find that it has been decided by the Allahabad High Court, in the case 
of Haidri Bai v. The East Indian Railway Co, (I. L R., 1 All., 687), that where 
the High Court orders an appellant to give security for costs, the Court may 
extend the time within which it orders the security to be furnished if an 
application is made within that time ; but if tlte security is not given within 
the time ordered by the Court, and no application is made within that time to 
extend the time for giving security, the Court is bound by s. 649 of the Civil 
Procedure Code to reject the appeal. 

We agree that this is the proper construction of the section, and we 
accordingly dismiss the appeal with cqsts. 

Appeal dismissid. 


NOT88. 

[ The decision reported aV>ove is no longer good law, having been pevepsed and overruled 
on appeal by the Privy Council-^,w 1? Gal., 512 • 17 I. A , 1 

Principle apphed in oilier cases — * 

The principle of the Privy Council decision has been extended by the High Courts in 
India to several analogous cases . — 21 Bom , 576 (Security for costs) ; IG Bom , 263 (Amend- 
ment of plaint) ; lU All , 240 (Payment of additional Court fees) , 15 Mad , 384 (Enlargement, 
of time for award) , 6 C L *1., 490 

Statutory provision — 

Section 148, Civil Procedure Code, 1908, now provides— 

'Where anv period is fixed or granted by the Court for the doing of any act prescribed or 
allowed by this Code, the Court may, in its discretion, from time to time, enlarge such 
period, even though the period originally fixed or granted mav have Expired ] 


[718] APPELLATE CIVIL 

The 12th June, 1885. 

Present . 

Mr Justice Tottenham and Mr. Justice Aqnew. 

Hart Defendant 

, versus 

Tara Praaanna Mukherp Plaintiff. 

Civil Procedure Code XIV of 1882) s. 295 — Rateable distrt button 
of sale pjoceeds — Money decree — Cause of aetton — 
f Mortqaqe decree — Mortgagee purchasing under his 

^ otvn decre%, Execution of decree by, * 

The cause of action giren by the laiA para but one of s. 295 of the Civil Procedure Code 
does not arise until the money has been actually pAid over to the person who is alleged not to 
be entitled to receive the same, and a suit brought by a person claiming to be entitled id be 

* Appeal from Appellate Decree No. 1245 of 1884, against the decree of B. L. Gupta, 
Esq., Officiating Judge of Birbhum, ^ated the 17th of April 1884, affirming the decree of 
Baboo Manu L^l Chaterji, Subordinate Judge of thatDistnet, dated the 25th of January 1684. 
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paid a share of sale proceeds under that section and to recover the same from another to 
whom such sale proceeds have been orderded to be paid, if brought before they have been 
actually paid to such other person, is premature and should be dismissed. 

Kvery decree, by virtue of which money is payable, is to that extent a “ decree for 
money ” within the meaning of that term as used in s 295, even though other relief may be 
granted by the decree ; and the holder of such decree is entitled to claim rateable distribution 
of sale proceeds with holders of decrees for money only under that section. 

There is nothing in s. 295 which takes away the right from a mortgagee who h<is obtained 
a decree upon his mortgage to proceed against the propertv of his mortagagor other than that 
subject to his mortgage. 

Thus the holder of a mortgage decree which directs that the ainouiit be reali/cd from tlje 
mortgaged property and from the mortgagor personally, is entitled to claim i itoable distribu- 
tion under that section, and is not in the first instance bound to proceed against his mortgage 
security and exhaust that. 

A mortg^^ee who has obtained a decree oiuhis mortgage is not restricted to proceedings in 
the first instance against his mortgage security before proceeding against other properU of his 
mortgagor, but when he sells any portion of the property, the subject of his mortgage, and 
purchases it himself, he is bound, before he can proceed further against the mortgagor or claim 
rateable distribution under s. 295, to prove that there is still a balance due to him, and that 
the property sold and purchased by him realized a fair anipunt, the mere fact of the property 
having been sold at auction not being afone sufhcieiit to prove its value, and this ought to be 
enquired into most carefully by the Court to which an application is inade.to further execute 
the decree or to share rateably under s 295 

The plaintiff in this case, on the 17th Falgun 1282 (2Bth February 1876) 
advanced the sum of Bs. 12,000 at compound [719] mterest, to two brothers, 
Harish Chunder Ghose and Panchanun Ghose, upon the security of certain 
immoveable property, a portion of which was situated in the Birhhum District, 
and the remainder in the Moorshedabad District. Tliese properties were numbered 
respectively 1 and 2 in the schedule annexed to the plaint. The amount of 
paint jama payable to the zamindar in respect of propertv No. 1 was stated 
to be Rs 2,000. The mortgage was to secure the sum of Rs 16,000. ^ 

On the 16th of November 1880 the plaintiff obtained, by consent, a decree 
in the Judge’s Court, Birbhum, against Harish Chunder Ghose and Brajendra- 
bala Dasi, the widow of Panchanun Ghose, for' the amount of inteiest and 
costs then due upon the mortgage. The decree in thaf suit was in the following 
terms “ That the suit be decreed in terms of defendant’s admission; that 
plaintiff do get Rs. 5,769-8, and interest during the pendency of the suit Rs. 62 
— total, Rs. 5,831-8, with interest at 6 per cent, per annum from this to date of 
realization from the mortgage properties and from defendants personallv." The 
total amount payable to the plaintiff* under this decree including costs was 
Rs. 6,282-4-4. On the 24th of March 1881 the defendj^nt obtained a decree’- in 
the High Court in its Ordinary Original Civil Jurisdiction against Harish 
Chunder Ghose and Brajendrabala Dasi for Rs 16,632-6-6 and costs The 
decree in this suit ordered Harish Chunder Ghoso personally* andBrajendrabala 
Dasi out of the estate of Panchanun Ghose, to pay the amount decreed. On 
the 2nd of November 1881 the plaintiff* in execution of his decree sold the 
property No. 1 and purchased it himself for Rs. 1,376, and he claimed that a 
balance was still due to him under his decree of the 16Mi November 1880. 

The defendants’ decree was transmitted under t)ui provisions of s 223 of 
the Civil Procedure Code to the District Court of Birbhum for execution, and 
certain immoveable properties in the District of Birbhum, viz , Lot Dhaora, and 
also a six-anna share in Bhadrapur, which had formerly belonged to Harish 
Chunder Ghose and Panchanun Ghose joinlly, and were then in the possession 
of Harish Chunder Ghoso and Brajendrabala Dasi were attached. These pro« 
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perfcies were not subject to the plaintiff’s mortgage. The plaintiff also attached 
Lot Dhaora. Subsequently he [720] applied to the Birbhum Court for a 
certificate to the District Court of Moorshedabad for the sale of property No. 2 
and such certificate wa^ granted, and transmitted to the Moorshedabad Court 
for execution. After the institution of the present suit this property was sold 
for Es. 600. 

Before applying for execution to the /Moorshedabad Court, the plaintiff, 
who had becopie aw^are of the attachment of Lot Dhaora and Bhadrapur, 
applied on the 2nd of Octoijier 1882 to the Birbhum Court for execution of his 
decree by the sale of these properties or for a rateable distribution of the sale 
proceeds in case the properties should be sold by the decree- holder. 

On the 30th of November 1882 the defendant sold Lot Dhaora and 
Bhadrapur, and the proceeds of the sale, Bs. 9,905, were deposited in Court. 
On the 31st of March 1883 the District Judge rejected the plaintiff’s applica- 
tion for a rateable distribution of the sale proceeds under the defendant’s 
execution, and ordered the whole of the money deposited in Court to be 
paid to the defendant,^ and this order was affirmed on appeal by the High 
Court on the 25th June 1883. On the 3rd of July 1883 the plaintiff instituted 
the present suit, alleging that the reteable amount due to him out of 
the sum of Bs, 9,905 was Bs. 2,292-5, and pnaying for payment of this sum, 
or, if it had been drawn by the defendant, for a decree directing plaintiff to 
recover it from him , or for rateable distribution after deducting the amount 
realized by the sale of the property No. 2. 

On the Slat March 1883 the District Judge, whilst rejecting the plaintiff ’s 
application for rateable distribution, passed an order that the money should not 
be then paid out to the defendant in order to* give the plaintiff an opportunity 
of contesting the validity of his order in the High Court. Whilst that order 
staying the payment of the sale proceeds to the defendant was in force, the 
plaintiff, on the 3rd July 1883, instituted this suit, and applied for and obtained 
an mjuqction restraining the defendant from drawing the balance claimed 
out of Court. 

The defendant in his written statement, amongst other things, alleged that 
the property No, 1, which the plaintiff' had caused to be sold on the 2nd Novem- 
ber 1881, was worth some Bs. 40,000, and he contended that inasmuch as the 
plaintiff had himself pur-T721] chased it for Bs. 1,376 under his own mortgage 
decree, his mortgage debt was extinguished, or that at all events he should not be 
allowed to further execute his decree without being made to account for the true 
value of that property. He further contended that, having regard to the factthat 
the plaintiff’s ddcree had been transmitted to the District Court of Moorshedabad 
on the 17th July 1882 for execution, and that the decree was still in that Court 
and no certificate had be6n obtained to show how far the decree had been satisfied 
by the sale of the property in that district, the plaintiff' was not entitled to 
apply for execution in the girbhum Court, and consequently not entitled to 
maintain this suit. He further pleaded that the suit was premature, as at the 
date of its institution he had not received any portion of the sale proceeds 
which still regained in Court, and that the suit could not be maintained under 
s. 295 of the Code of Givil Procedure. He also contended that the plaintiff ’s 
decree was not within the terms of |ihat section, not being either a decree for 
money or against the same parties as his, the defendant’s decree. 

The first Court gave tlie plaintiff a decree tor Bs. 2,037 1 pie, and that 
decree was upheld by the Ijower Appellate Court, the points taken and argued 
in botJi Courts being substantially the same as those argued m the High Court. 
. . now preferred a special appeal to. the High Court. , ^ 
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The Advocate-General (the Hon, G. C, Paul) Baboo Tarack Nath Sen and 
Baboo Jogeslmar Sen for the Appellant. 

Baboo Bashbehart Ghose for the Eespondent. 

The Advocate- General, — The suit is one under the provisions of s. 295 of 
the Civil Procedure Code to recover a share of sale proqeeds to which the 
plaintiff claims he is entitled, and under the provisions of the last para, but one 
of that section such suit can only be brought after the sale proceeds have been 
paid to the defendant. Here they have not* only not been paid, but the plain- 
tiff himself by obtaining an injunction has prevented their being paid over, 
therefore the suit is altogether premature and cannot be maintained. The 
section only gives the right of action after the money has been taken out of 
Court, The plaintiB could not [722] maintain the suit even assuming it was 
only sought to obtain a declaratory decree as the Court had no jurisdiction to 
grant such a decree in this case. 

In the next place the plaintiff has no right to claim any portion of the sale 
proceeds because his decree was not against the same judgment-debtor. 
Plaintiff’s decree was against Harish Chunder Ghose and Brajendrabala Dasi 
personally, whereas the defendant’s dectee was against Haiish Chunder Ghose 
and Brajendrabala Dasi as representative of the estate of Panchanum Ghose, 
and decrees against a person in his jiersonal capacity and against him in a 
representative capacity cannot be said to be against the same judgment debtor. 
Section 295, therefore, cannot have any application. 

I Then, even assuming that the decree be considered as against the same 
judgment-debtor, the section does not apply, because* the plaintiff’s decree is 
not a “ money decree.” The words “ decree for money ”, as used in the section, 
must be construed to mean a “ decree for money snyiplicUcr, ” and not a decree 
for money and something more Here the jilaintitt’s decree is an ordinary 
mortgage decree. The Subordinate Judge has held it to be a decree for money, 
but in one sense all decrees are decrees for money, and the Legislature, by using 
the expression in the way it has done in the section, must be .taken t.^ have 
meant to refer to mere monev deciees as distinguished from decrees by which 
other relief is granted. The cases cited by the Subordinate Judge as establish- 
ing his proposition, vi25 , Licchrtu Dai Koori v. Asnian Smg (I. L. R., 2 Cal., 
213) ; Bamdhun Dkur v. Mohesh Chunder Chowdhry (I. L. R., 9 Cal., 406) ; 

II C. L. R , 565) , Fukeer Dux v. Chutturdharce ChowUkry (12 B L. R., 513 

note , 14 W. R. 209) , Badha Kant Boy v Mirza Sudafat Mahomed Khan (21 
W. R., 86) , Ktisto Kibhoic Dutt v. Booplali Dass G. L. R., 8 Cal., 687), are 
clearly distinguishable on this point and do not support the contention tkat 
this IS a money decree within the terms of this section. See als6 Dcbi Ckaran 
v, Pirbhu Dm Bam (1. L. R., 3 AIL, 388). In addition it would not be equitable 
to allow the plaintiff who [723] has a mortgage decree*to proceed against the 
mortgagor personally or his other property not the subject* of the mortgage to 
the prejudice of third parties without first making^ him exhaast his mortgage 
security — Wall Muhamiriad v. Twah Ah (I. L. R., 4 AIL, 497). ^ 

Neither is the plaintiff in a position to further execute his decree to the 
prejudice of third parties or other creditors of tlie mortgagor. has already 
prior to this suit sold the equity of redemption ift one of the mortgaged properties 
and himself purchased it at what we say was a gross .undervalue. He then 
became both mortgagor and mortgagee in respect of that property. He then 
proceeds to sell the equity of redemption in another of the mortgaged properties in 
the same manner after this suit was instituted, and by means of this injurious 
process he contrives to sell all the mortgaged property subject to his mortgage, 
purchases it himself, and then, though he has hiff security , he attempts to execute 
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his decrdjs for the balance against the mortgagor’s other property to the ^ju- 
dice of other creditors. This mode of proceeding should not be allowed, being 
contrary to the principle laid down in Nawab Aziviut Alt Khan y, Joivahtr 
Singh (13 Moore’s I. A., 404), and to what are now the provisions of the 
present law (see Transfer of Property Act) IV of 18S2 ss. 99 and 67). 
It has also been held by a Full Bench of the Allahabad Court — Oan^a 
Sahat V. Ktshen Sahai (I. L. B., 6 All., 262), — that the provisions of that 
Act can be applied to some extent . to mortgages executed before it came into 
force, and therefore the plaintiff should not be allowed to execute his decree in 
this way. See also Yakoob Ah Chowdhry v EamJDoolal (13 C.L.B., 272), and 
the Tagore Law Lectures, 1875-76, p. 119. Upon all these grounds the 
judgment of the lower Courts was wrong, and the defendant is entitled to have 
the suit dismissed with costs. 

Baboo Bashbeharu Ghose for the Bespondent. — This suit, which resulted in 
a decree in favour of the plaintiff on the 16th November 1880, was one for 
arrears of interest due upon the mortgage and not for the principal money 
advanced by the plaintiff, which still remains unpaid, and it was in execution of 
that decree that [ 724 ] the property No. 1 was sold and purchased by the 
plaintiff for Es. 1,376, subject of course to the charge created by the mortgage. 
The property sold in execution of the defendant’s decree was not subject to 
any mortgage, and the plaintiff, by the mere fact of his being a secured creditor, 
was not precluded from executing his decree against that property, or in fact 
any property belonging to the judgment-debtor. He was not restricted to 
pursuing his remedy against the mortgaged property in the first instance, and 
an unsecured creditor could not compel Inm in the first instance to realize his 
money from the mortgaged property This Court has invariably refused to compel 
a mortgagee to resort in the first instance to the mortgaged property. 

The plaintiff’s decree is a money decree within the meaning of s. 295, and 
what is known as a mortgage decree is nothing but a money decree. It never 
has be^ suggested that a holder of a mortgage decree has hot the same rights as 
an ordinary decree- holder. See Lachmi Dai Koori v. Asman Sing (I.L.B.,2 Oal., 
213), Purmesswee Dassee y, Nobin Chunder Tarun (24 W. E., 305), Huro 
Soonduree Dassee Bungshee Mohun Doss (5 VV. E , Mis. 32) ; Fukeer Bux 
V Chuttardharec Chowdhry (12 B. L. E 513, note , 14 W. E., 209) , Kalce 
Pershad Singh Nundee V. Baye Kishoree Dossec (19 W. E., 281) , Badha Kant 
Boy v Mirza Sudafat Mahomed Khan (21 W. E., 86), Maepherspn on Mortgages 
(6th Edn ) p 10. 

• The enactment of proviso a to s. 295 shows clearly that it is only intended 
to exclude a nfortgagee as such, i, c., in his capacity of mortgagee, from sharing 
in the sale proceeds, but it was never intended to exclude a mortgagor who had 
obtained a decree from fiursuing his legal remedy. Had that been intended, there 
was no necessity for* the enactment of that proviso, and it is therefore clear that 
a mortgagee in ail other cases than that included in the proviso is entitled to 
the same benefits as are conferred on other decree- holders by the section. The 
plaintiff’s right to share is thus within the section and not excluded by the 
proviso. * 

The case of Yako»b Alt Chofvdhry v. Bam Doolal (13 C. L. R. 272) is clearly 
distinguishable from tips case. • 

£ 726 ] For the purpose of ascertaining whether the plaintiff’s and the 
defendant’s decree are against the same judgment-debtor, you must look to 
what the claim in each suit was, and not be guided solely by the form of the 
decree — Ishisin Chunder Mitier v. Buksh All Soiulagur (Marsh., 614). Tlie plain- 
tiff’s mortgage was executed byHari&h Chunder Ghose and Panchan un Ghose, 
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and his suit was aigainst the first -named and the widow *’ of Panohanum. 
So it is clear that the estate of Panchanum Ghose was sued and intended to be 
bound by the suit, and whatever form the decree takes it must be held to be 
against the same judgment-debtors as that of the defendant, both suits, as a 
matter of fact, being against the same parties. 

The plaintiff's suit cannot be said to be premature. Supposing the defen - 
dant did not chocise to draw out the sale proceeds, he could defeat the plaintiff's 
right altogether. The law gives the right of action, and the defendant 
says we cannot have a declaratory decree, tl'erefore it "comes to this, 
that the defendant has it in his power to prevent the plaintiff availing 
himself of the right the law gives him — a state of things which no Court'of 
Equity would allow. Upon this point see Gogaram v. Karttck Chunder Siiigh 
(P, L. R., Sup. Vol. 1022 ; 9 W R , 514). [Tottenham, J. — That case was 
upon the question whether a suit would lie or not, and not upon the question 
when it would lie.] The law says the action will lie, and there is an order 
preventing us participating in their sale proceeds , therefore our suit is in the 
nature of a suit to set aside that order, and unless brought within a year 
from the date of the order, would be barred by art 13*^' sch 11 of the Limitation 
Act. It, therefore, lies in the hands of the defendant to defeat our action. 
[Tottenham, J. — Your suit is not to set aside the order, but is quite indepen- 
dent of it.] It must be taken to be one to set aside the order, otherwise we 
could get no relief so long as the order exists. Supposing the defendant delayed 
drawing out the money for some six years, and then we sued, could he not 
plead that our suit was barred ^ 


The case of Wooma Moymee Bnrmonya v. Ham Bukah Ohetlangee (16 W. R. 
11) is also an authority for the proposition that this suit will lie, and that the 
plaintiff is entitled to succeed 


Advocate- Geneial in reply. — The plaintiff himself stopped the 
defendant drawing out the money, and cannot therefore complain that he has 
no right of action. He would be entitled to sue at any time, and he need not 
pray to have the order set aside. He would, if successful, recover the money 
from the defendant, and the order would not affect him. 


The case of Ishan Chunder Mitierw. Buksh Ah Soudaqur (Marsh., 614) was 
not a case of a consent decree. Here the plaintiff chose to take a decree by 
consent against the widow personally, and he cannot therefore contend that 
his decree is against the same persons as the defendants. 

The plaintiff having himself purchased the mortgaged property must satisfy 
the Court that his claim is not fully satisfied before he can be allowed to fur- 
ther execute his decree. It may well be that the property purchased is more 
than enough to satisfy his mortgage and all claims he' may have under it. 
See Oulah Singh v. Pemian (I. L. R., 5 All., 342). 

In all cases where it has been held that a mortgagee can proceed against 
the person or other property of the mortgagor without first proceeding against 
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the mortgaged property, it has been upon the supposition that the rights of 
third parties are not interfered with. Here the question is between the 
mortgagee and a third party, and therefore such oases do not apply. As to the 
meaning of a “ decree for money,” see the note to O’Kinealy’s Code of Civil 
Procedure, p. 291. In the old Act the words used in s. 271 was “ decree ** not 
“decree for money.” 

Cur ad vult. 

The Judgment of the High Court (TbTTENHAM and Agnew, JJ.) was 
delivered by * 

Ajnew, J., who, after ''stating the facts, proceeded — The first ground of 
appeal taken before us was, that the suit is premature. The suit is based on 
the provisions contained in the last paragraph but one of s. 295 of the Civil 
Procedure Code. 

That section provides for the rateable distribution of assets among 
holders of decrees for money, and the • paragraph in question provides that, 
“ if all or any of such assets be paid to a [727] person not entitled to 
receive tlie same, any person so entitled may sue such person to compel him to 
refund the assets ” It is contended tor the defendant, that as the amount 
sued for has admittedly not come to his hands, the suit cannot lie, as he cannot 
be called upon to refund ” what he has never received ; that the cause of 
action arises upon the receipt of assets by the person alleged not to be so entitled 
to receive them ; and that when assets have not been received there can 
be no refund. For the plaintiff it was argued, on the authority of Goqaram v. 
Karttck Chunder Stfigh (B. L. B., Sup. Vol, 1022 , 9 W. R., 514) and Wooma 
Moyee Bumionya v. Ilaiii Buksh Chetlangee (16 W. R., 11), that it is necessary 
in such a suit as this to set aside the order of the Court directing the payment 
of the money , that unless the suit is brought within one year from the date of 
such order it will be barred under art. 13, sch. II of the Limitation Act, which 
provides a period of one year for a suit to alter or set aside a decision or order of 
a Civil Court in any proceeding other than a suit, such T3eriod to be calculated 
from th^ date of the decision or order sought to be set aside , and that, if the defen- 
dant’s contention is correct, it would be in the power of any person to whom assets 
have been wrongfully ordered to be paid, by refraining from drawing the money 
out of Court, to debar the -person entitled to the assets from his remedy. In 
the first place no persop would be allowed to avail himself of the plea of 
limitation under such circumstances, for that would be to allow him to- benefit 
himself by his own wrong , in the next place, it was by the plaintiff’s own act 
that the defendant was prevented from drawing the money in suit out of Court. 
Th6 words of the section are clear, and we are bound to give them their ordinary 
meaning. The' section says that a person entitled to assets paid to another not 
entitled to receive them ^may sue such person to compel him to refund. The 
cause of action does qot* therefore, arise until the money is paid, and we think 
that this suit is premature and must be dismissed for that reason. 

The next ground of appe^il is based on the first paragraph of [728] s. 295 
which provides that, “ whenever assets are realised by sale or otherwise in 
execution of a decree, and more persons than one have prior to the realization 
applied to thb Court by which such assets are held for execution of decrees for 
money against the same judgment-debtor and have not obtained satisfaction 
thereof, the assets, after,^ deducting the costs of the realization, shall be divided 
rateably amoUg all such persons.” 

The decree in the plaintiff’s suit on his mortgage was against Harish 
Chunder Chose and Brajendrabala Dasi “ personally,” and the decree in the 
defendant’s suit directed Harish Chunder Chose personally and Brajendrabala 
Pasi out of the eetate of Panchabun Chose to pay the amount deore^, and it 
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is argued tljiat decrees against a defendant personally and against the same 
defendant in a representative capacity, are not decrees against the same judg- 
ment-deb to;:,” and that therefore the plaintiff is not entitled to ask for a rateable 
distribution of assets between himself and the defendant. As we are of 
opinion that the suit must be dismissed as premature, it is not necessary to 
decide this point, but, if it w'as necessaiy, we should decide it in favour of the 
plaintiff. 

The last ground of appeal which was relied upon was as to the meaning of 
the words “decrees for money” in s. 295 It was argued for the defendant 
that a mortgage decree is not a “ decree for mone^ ” within the meaning of the 
section, but that the only decrees included in those words are decrees for money 
stmpliciter ; and that, although a mortgage decree sounds in money, it is not a 
“ decree for money ” unless the mortgagee abandons his hen upon the mort- 
gaged property. It is further argued that, if he does not abandon his lien, he is 
bound in equity to proceed against thq mortgaged property m the first instance, 
and exhaust that before proceeding against the mortgagor’s other property ; and 
that the English rule that a mortgagee may proceed on all his remedies at 
once does not apply in this country. 

Now, under an ordinary mortgage decree, the mortgagee is entitled, if he 
cannot obtain satisfaction from the mortgaged property, to take out execution in 
the same suit against other propeity of the mortgagor. It is not necessary that 
he should [729] bring a fresh suit for the balance. Then, is thei» anything in the 
section to take away this right of the mortgagee to obtain satisfaction against other 
property of the mortgagor when there are other creditors The section 
provides that, “ whenever assets are realized by sale oi* otherwise in execution of 
a decree, and more persons than one have, prior to the realization, applied to 
the Court by which such assets are held, for execution ol decrees for money 
against the same .ludgment-debtor, and have not obtained satisfaction thereof, 
the assets, after deducting the costs of the realization, shall be divided rateably 
among all such persons.” Formerly the first attaching creditor was allowed 
to pay himself out of the proceeds of sale of property which he had attached 
to the exclusion ot other attaching creditors. That has been done away with, 
and the rule now is, that all attaching creditors shall share rateably. Then 
the section provides that, when property is sold subject to a mortgage, the 
mortgagee as such shall not be entitled to share in any surplus. The reason 
for this is, that in such a case the mortgagee is s&ured, and he cannot be 
entitled to mqre than his principal, interest and costs Then the section 
provides for the sale of mortgaged property free from the mortgage, an^ for 
the distribution of the proceeds of sale when the mortgaged property is soJfl in 
execution for the discharge of the mortgage * 

The object of the section appears to us to be to provide for the rateable dis- 
tribution of the assets of a judgment-debtor among all persons who have obtained 
decrees ordering the payment of money to them from *the judgment-debtor ; 
and the fact that a person, who has obtained suc^ a decree, ulso holds security, 
or is entitled to any other relief under the decree is immaterial. There is, 
therefore, we think nothing in the section which takes away the right of a 
mortgagee, who has obtained a decree upon his mortgage, to pi'oceed in the 
same suit against property of the mortgagor not subject to the mortgage when 
there are other creditors — nothing which ^ows that the only persons entitled 
to share rateably in the proceeds of sale of property sold in execution of a 
decree are those who have obtained decrees for money only. We think, there- 
fore, that every decree, by virtue of which money ts payable, is to that extent 
a “ decree for money,” within [730] the meaning of the section, even though 
other relief may be granted by the decree; and that the holder of such a decree 
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is entitled to claim rateable distribution with holders of decrees for money only. 
If it were not so, and if the holder of a mortgage decree, or of any decree under 
which money was payable and other relief granted, was held not to be the 
holder of a decree for money, this result would apparently follow, that before 
he could claim rateable distribution he would be obliged to sue again for his 
money only. This could hardly have been the intention of the Legislature. 

The next question is, whether a mortgagee is bound in equity to proceed 
in the first instance against the mortgaged property, and to exhaust that, before 
he can claim to come in and share rateabiy with other creditors. We have not 
been referred to any authority for this proposition, and we do not know of any 
reason why the English rule that a mortgagee may proceed on all his remedies 
at once shoud not be applied in this country. But it is clear that when a 
mortgagee has sold any portion of the mortgaged property under his decree, and 
has purchased it himself, he is bound, before he can proceed further against 
the mortgagor, to prove that there is still a balance due to him, and that the 
property sold realized a fair amount, and this ought to be enquired into most 
carefully by the Court to which the application to share rateabiy is made. 
The mere fact that the property was purchased at auction is not alone sufficient 
to prove its value, where the mortgagee himself is the purchaser. It would 
manifestly be inequitable k) allow a mortgagee to buy in the mortgaged 
property at auction for a sum far below its real value, and then to go on 
against other property of the mortgagor to the injury of other creditors. In 
this case no inquiry seems to have been made as to the value of the mortgaged 
property. The Munsif merely says • “ There is nothing in the record or in the 
conduct of the parties which goes to prove that the properties fetched inadequate 
and unfair prices, or that the sale benefited the debtors.** And the District Judge 
does not refer to the point at all The defendant, in his written statement, 
alleged that the property No. 1 was worth Rs.40,000 at least, and the lower Courts 
should have raised an issue upon this and have enquired [731] into the value. 
We think, apart from this, that there is matter upon the record, and 
upon thU plaintiff’s own case, which shows that this property was sold 
for far less than its real value. The amount of palm jama payable to the 
zamindar in respect of the property is stated in the schedule to be Bs. 2,000. 
Taking the property at ten years purchase, a very low valuation, it appears 
to be worth at least Bs.^ 20,000 , that is to say, more than sufficient to 
cover the whole of the plaintiff's claim for principal, interest, and costs. 
Moreover, the mortgage was for Bs. 15,000 at compound interest. Bs. 12,000 
was only actually advanced’, but it is not likely that the plaintiff agreed to 
adva"nce Bs. 15,000 at compound interest upon property which, according to 
his case now, was worth only between Bs. 16,000 and Bs. 17,000. If we had 
not been of opinion that the suit must be dismissed upon the grounds already 
stated, we should hav^ sent it back to the Munsif for enquiry as to the value 
of the property. The appeal is allowed with costs and the suit is dismissed. 

* Appeal allowed. 


NOTB8. 

[1. HAIUBE OF SUIT UNBEB SEGTlbN S9S (8ECT10H 78, C.F.C. 1908)— 

It has been held that Ruit undef the last para, bub one of section 295 of the Civil 
Procedure Code, 1882 ( . section 73, Civil Procedure Code, 1908), is a suit for money had and 
received, and that the period of limitation is three years from the date of the receipt of the 
assets by the defendant — see 23 All., 313, 822 : 26 I. A. 203 : 7 M. L. J. 277 As to suit# 
(or declaration that a rival decree collusive, see 3 C. L. J. 885. 
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II. MOMKY DBORBB— 

The view laken in this case (11 Cal., 718) has been followed by the Madras High Court 
and it has been held that a decree directing a sale of the mortgaged property in default of 
payment of money, is a money decree within the meaning oi section 295. See 20 Mad-t 
107 ; 28 Mad., 224 (a case under section 280 of the Code of 1882) ; 28 Mad., 478 (F.B.) : 15 
M. Li 126 (a case under section 258 of the Code of 1882^ 

But the Calcutta High Court bolds in its later decisions that a decree which directs the 
sale of the hypothecated property in default of payment of money, ib not a decree for the 
payment of money within the meaning of section 295, unless it renders tHo mortgagor also 
personally liable. See 26 Cal., 580, 27 Cal., 285, (1913) 20 f.C., 829 . 17 C.W.N., 1039 (mort- 
gagee required to exhaust bis security first). 

The Allahabad High Court takes the same view as the later decisions of the^ Calcutta 
High Court— see 16 All., 418 , 22 All., 401 ; also see 10 All., 86. 

Statutory Proviston — 

The conflict must now be deemed set at»rest, in view of the language of Or. 21, rule 20, 
which shows that a decree for sale in enforcement of a mortgage cannot be generally treated 
as a decree for the payment of money, thereby practically giving effect to the later Calcutta 
and Allahabad decisions. • 

111. (MORTGAGEE) DECREE-HOLDER-EXECUTION-PURCHASER— 

This case must be deemed overruled m so far as it lays down that a mortgagee who has 
obtained a mortgage decree and after obtaining leave to bid at the sale held in execution of 
such decree has become the purchaser, stands in a fiduciary position towards his mortgagor. 
For it has been bold by the Privy Council that leave to bid puts an end to the disability of the 
mortgagee and puts him in the same position as any independent purchaser See 16 Cal., 
682 (P.C.) ; 16 Cal,, 132 , 19 Cal , 4 , 18 Mad , 158 , 24 Mad , f)6 , 18 All., 81 ; 22 All., 284 , 
24 Mad., 85.1 
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APPELLATE CIVIL. 

The 3rd June, 1HH5. 

Present • 

Mr. Justice Prinsep and Mr Juswce Grant. 

Mathura Das Judgment-debtor 

versui* 

Nathuni Lall Mahta and another Decree-holders. * 


Sdle tn execution of decree — Civil Procedure Code (Act \IV of lSb2)^ 
ss, 294, 311— Decree-holder bidding at f^le without permission 
of the Court — Substantial injury^ ^ 

Under the terms of s. 294 of the Civil Procedure Code, it is discretionaBy with the Court 
to set aside an execution sale at which the decree-hulder has bnj and purchased without first 
obtaining permission from the Court so to do ; and in dealing with such a case, the Courts, 
although considering the matter as an irregularity in the •conduct of the sale, will not 
interfere with the sale, unless it can be shown that the judgment-debtor has buffered some 
substantial injury arising from such irregularity. • 

• Appeal from Order No. 420 of 1884 against thetorikr of Baboo Ram Porshad, Subor- 
dinate Judge of TieNbot. dated the 13th of November iJm 
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QB th9 16th .June 1884 the right, title and interest of one Mathura Dae in 
certain, jnouzabs, was put up .for sale in execution of a decree for Es. 19,460 
o(>|;ained against him by Natbuni Lall Mahta and others. At this sale the 
decree-holders themselves. [732J purchased the mouzahs in question for a sum 
of Es, 14,550. They, however, had not obtained from the Court permission to 
bid at the sale. 

The judgment-debtor applied under s. .311 of the Code of Civil Procedure 
to have this i^ale set aside on the grounds (1) that the sale proclamation had 
not been properly made , (2) that the property had been sold at a veiy low 
price, it being worth over two lakhs six thousand, exclusive of a pucca house 
WQjrth another lakh of rupees , (3) that the decree-holders had not obtained the 
permission to bid at the sale. 

The Subordinate Judge found that the sale proclamation had been properly 
posted and published , that the small price bid for the property could not 
therefore be said to be due to want of notice of the sale, but was probably due to 
the fact that these very mouzahs were also advertized for sale in satisfaction 
of a decree for eight lakhs of rupees obtained against the judgment-debtor by 
the Maharajah of Durbungah , and that, although the decree-holders had not 
obtained permission to bid at the sale, under the circumstances of the case it 
did not seem proper, the judgment debtor having suffered no substantial injury 
from the irreguliyrity, to set aside the sale merely for this reason , he, there- 
fore, disallowed the objections and held the sale to be good. 

The judgment-debtor appealed to the High Court on, amongst others, the 
ground that the decree- holders having bid and purchased without the permis- 
sion of the Court, the sale ought to be set aside. 

Baboo Umakali Mukerjee for the Appellant. 

Baboo Mohcsh Chander Chowdhry and Baboo Saligtam Singh for the 
Eespondents. 

The Order of the Court (Prinsep and Grant, JJ.) was as follows 

Under the terms of the third para, of s. 294 of the Code, it is discretionary 
with the Court of execution to Set aside a sale in which the decree-holder has 
purchased without the permission of the Court having been first obtained. In 
dealing with such a matter, which we regard as an irregularity in conducting 
the sale, it should be taken into consideration whether any substantial L733] 
injury has resulted, that is to say, whether, by reason of the decree- 
holdAr being the purchaser without permission of the Court previously obtain- 
ed, an inadequate price has been realized at the sale. The judgment-debtor, 
appellant, has been unable to show us that the judgment of the lower Court, 
in holding that there was no such substantial injury, is incorrect. There are 
other irregulaiities alleged by the appellant in publishing the proclamations ; 
but it is unnecessaiV to consider them having regard to the finding that no 
substantial injury has ^resulted at the sale. 

The appeal is dismissed with costs. 

^ Appeal dismissed. 


, HOTES. 

{ deoree-holdbr bidding at sale without leave of court— effect— 

The wordfi the Court txid'v , if it thinks fit, set aside the sale,** show that a purchase by 
the decree-holdcr without permission ib not xpso facto void ; such purchabe is valid until it is 
set aside-^Bee 11 Bom,, 688 ; 21 Cal , 554 (658) 
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Iti determining whether the sale should be set aside, the Court should have regard to 
the adequacy of the price. If the price is inadequate or any other substantial injury is 
made out, the sale can be set aside even after its confirmation, see 32 Mad., 242. 

ONE DECREE— HOLDER OBTAINING LEAVE AND PURCHASING, 

It has been held in a recent decision that, where oifc of several joint decree-holders 
applied for execution on behalf of his co-decrce-holdors and afterwards obtained leave for 
himself to bid and purchased the property, the purchase-money being equal to his share of 
the decree amount, the Uo-docree-holders were entitled to recover their share* of the property 
purchased, see 33 All., 563 . 11 Ind. Cas., 517 (F B ).] * 
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APPELLATE CIVIL. 

The Jwie, 1885 
Present . 

Mr. Justice Prinsep and Mr. Justice Grant. 

Guru Pershad Singh and another, mintors represented by their mother 


Sunderbasi Koer and another Plaintiffs 

vei'sus 

Gossain Munraj Puri and another Defendants. 


Minor b— Practice — Guardiayi — Parties — Next friend — Married woman- - 
Civil Procedure Code (Act XIV of 1882), s 467. 

In a suit brought by minor sons against their father, their mother cannot act as nexv 
friend 

This was a suit by Guru Pershad Singh and Thakoor Pershad Singh, 
rffinor sons of Jhika Singh (through their mother and guardian Miftsamut 
Sunderbasi Koer), and their mother Sunderbasi Koer against the said Jhika 
Singh and Gossain Munra] Puri, the latter being a person to whom certain 
property was mortgaged by Jhika Singh. The* plaintiffs and the defendant 
Jhika Singh formed a ]oint and undivided Hindi^ family governed by the 
Mitakshara law. 

The plaintiffs alleged that the mortgaged property was the ancestral pro- 
perty of the family, which the defendant Jhika Singh, a vagabond and a 
spendthrift, had mortgaged for the purpose of raising money to sjpend in intoxi- 
cating drinks, and licentious pleasures The Subordinate Judge disbelieved the 
[ 734 ] evidence and dismissed the plaintiffs’ suit with costs. The plaintiffs 
appealed to the High Court. At the hearing an objection, was taken that the 
mother of the minors could not be their guardian for the purposes of the suit, 
and that the proceedings were bad ab initio. * 

Baboo Karuna Sindhu Mooketjee for the Appellants , 

Baboo Kishori Lai Goswami for the Respondents. ^ 

The Judgment of the High Court (IJrinsep and GRANT, JJ.) was 
delivered by 

Prinsep, J. — This suit has been brought by two*minors represented by 
their mother, and by the mother herself, against their father, and one who 
has obtained a decree against him, to obtain the exemption of their shares in 

• Appeal from Original Decree No, 61 of 1884, against the decree of Barboo Dinesh 
Ghunder Rai, Rai Bahadur, Bubordihate Judge of Gya. dated the 20th of December 1883. 
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certain ancestral property from dale in execution of that decree. The enit has 
been disinissM by the Court of First Instance, and the ^aintiffs at© the 
appellants. 

An objection has been taken before us for the first time that, as 
the person appointed to be guardian of the minors for the purposes of this 
suit is their mother, a married woman, they are not properly represented, and 
the proceedings are bad ah initio. 

The tem;ts of s. of the Code of Civil Procedure are clear in declaring 
that no married woman pan be so appointed.” 

It might, therefore, happen that if the minors were unsucoessful in the 
present litigation, when they come of age they would claim the right to sue 
again, on the ground that they were not bound by any of these proceedings, 
which were not taken before by one properly representing them ; and they 
might also claim to be exempted from all costs incurred in this suit. 

The objection should have been raised in the first Court, but the Subordi- 
nate Court should, without any objection being made by the defendant, have 
taken notice of it, although the matter was one which might readily escape his 
observation. The fact that the case has proceeded so far cannot affect our 
action except in the matter of posts, for the defendants clearly should not 
obtain costs for proceedings unnecessarily taken when they Were partly to 
blame for the result. 

[785] We'must, therefore, declare the proceedings to be null and void so 
far as the minors are concerned. 

We have, -however, ‘to consider the case of the other plaintiff, the mother. 
Having regard to her position in the matter under litigation, the comparatively 
small interest that she individually represents, and the confusion which would 
result in a suit brought by her alone, if indeed that were possible in the absence 
of the minor sons as parties to it, and on this point we would express no 
opinion, we think that we should allow her to withdraw from it with liberty to 
bring » fresh stjiit. The plaint will be returned. We allow no costs in this or 
the lower Court. 

J iidgment for defendants. 


NOTBB. 

[ I. MARRIED WOMAN k% NEXT FRIEND OF A MINOR- 

Under the Code of 1882, a married woman could be appointed as the next friend of a 
minor in a suit. [The view taken in 11 Cal , 733, was overruled by a Full Bench of that 
Oourt m 17 Cal., 488 (F B ). * 

II. HABRIBD WOMAN'AB QUARDIAM AD LITEM OF A MINOR— 

Under thaCodo of 1882, section 457, a married woman could not be appointed as the 
guardian ad Utem of a mi^or defendant. If the minor was so represented, the whole proceed- 
ings should be set asido^s null and void. See 6 G. L. J., 36 ; 23 All., 459. 

flTATUAKY CHANGET. 

Under Order 32, rule 4, sub-rule 1, a married woman's disability in this matter is com- 
pletely removed and she may be appointed the next friend as well as the guardian ad htem 
oi a xiunor.] 
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BHOJESHWABl DASl V. GUBOO CHURN PAS [1885] * IL.R, H CeL ?3C 

[il Cal. 785] 

APPELliATE CIVIL. 

The 28th Augtist, 1885, 

Present : 

Mr. Justice Prinsep anp Mr. Justice Grant. 

In the matter of Brojeshwari Dasi Defendadt 

versus 

Guroo Churn Das Plaintiff." 

Civil Procedure Code {Act XIV of 1882), s. 561 — Cross-appeal — Bespondent 
cross-appeahnq in form a pauperis 

A plaintiff who has obtained leave to sue in forma pauperis, and has been successful in 
obtaining a decree for a portion of his claim, but has failed as to the other portion, is not 
entitled, on an appeal by the defendant, to be heard in forma pauperis on cross-appeal as to 
the portion of his claim decided against him in the lower Court. 

One Guroo Churn Das brought a suit Against his motherone Brojeshwari 
Dasi, tn formd puperts to recover certain moveable and immoveable property 
which he alleged belonged to him by right of inheritance. • This suit was 
valued at Bs. 25,955, and in it the plaintiff obtained a decree for the immoveable 
• property, but his claim to the moveable property was dismissed for want of 
evidence. , * 

The defendant appealed to the High Court against the decree, and prior to 
the hearing of the appeal (and within time) Guroo [786] Churn Das appeared 
before the Deputy Registrar to file a cross appeal tn forma paupens, with 
regard to the part of the decree which dealt with the moveable property. 

The Deputy Registrar, being of opinion that there was no provisior* in the 
Code for cross objections being heard tn forma pauperis, submitted the matter 
to the Court with the following remarks . — 

** This is a memorandum of objections underr s. 561 of the Civil Procedure 
Code, presented by the respondent tn forma pau^ens. It is valued at 
Rs. 8,125, indicating an advalorem fee of Rs. 405. The Code provides for 
pauper plaintiffe and pauper appellants {see Chs- XXVI and XLIV), but makes 
no provision for pauper defendants or respondents. It is a question whether 
the memorandum of objections engrossed on plain paper can be admitted, ^n 
a similar reference made by me in 1868, viz , Bashomonee Dossee v. Chowdhry 
Jurmojoy Mullick (9 W. R., 356), Mr. Justice Jackson held as follows: — ‘I 
think at present that there is no reservation in favour* of pauper respondents 
[see note {e) to article 11 of schedule B annexed to Act XXVI of 1867] ; but 
that the party desiring to object, must, if he desires to be heard as a pauper, 
file a cross-appeal. This, however, need not prevent the ^objection being filed, 
as the law only provides that the Court should not hear till the stamp duty is 
paid ; and therefore it is at the hearing that the question will have*to be raised.’ 

** It does not appear from the judgment that waA afterwards passed on 
the appeal to which the cross objection rhlates, that ihe question was either 
raised at the hearing or decided. See Chowdry Junmenjoy Mullick v. Basmoyee 
D ossee (10 W. B„ 309). ^ 

*0iyil Order No. 1S2S, on Deputy Registrar's report on memorandum of objections in 
appeal from Original Decree, No. 384 of 1885. , 
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** The memorandum of objections will, it is presumed, have, with reference 
to s. 16 of the Court Fees Act, to be admitted ; but it will not be heard until 
the respondent shall have paid the additional fee which would have been 
payable had the appeal comprised the part of the decision objected to.” 

Baboo Joy Oobind Skome for the Petitioner. 

[7873 The Court (Prinsep and Grant, JJ.) passed the following 
order : — 

We have no power to remit the stamp duty in the matter. 

Apphcatton refused, 

[Note. — S ee, however, Shoski Bushan Chand v. Grtsh Chunder Talookdar, ant^ 
p. C94, and Doorgah Churn Dass v. NittokalU Dos&ee, 1. L. R., 5 CaL, 819.] 


NOTES. 

[ See Also 8 Mad., 214 , 1 fiom,, 75 ; 1 N.L.R , 33. ] 

[ 11 Cal. 787 ] 

CKIMINAL REVISION. 

The 20th July^ 188*7 
Present • 

Mr. Justice Prinsep and Mr. Justice Grant. 

In the matter of the petition of Rajendro Chunder Roy Chowdhry 

and another. " 

Recognizance to keep the peace — Power of a Dntrict Magistrate to call on a 
person residing in another district to furnish security — Criminal 
' Procedure Code (Act X of 1882), s. 107 — Procedure, 

The provLsions of » 107 of Act X of 1882 do not empower a Magistrate to issue process 
on persons not residing within the limits of his district. 

The proper course for a Magistrate to pursue, where he believes that certain persons 
who are resident beyond the limits of his district are likely to commit a breach of the peace 
within his district, is to cau^c information of the fact to bo g^ven to the Magistrate within 
whose district such persons reside, and to produce evidence in support of auch view, in order 
that j[troceedings may be taken against them by a Court which has jurisdiction, 

RaJendro Chunder Roy Chowdhry and Mohima Chunder Roy Chowdhry, 
two zamindars, residents of Furreedpore, holding property both in Backergunge 
and Furreedpore, managed by agents, were called upon by the Joint Magistrate 
of Backergunge to shpw cause why they should not be bound over to keep the 
peace for one year, bv entering into a recognizance bond with sureties for 
Rs. 20,000. 

The Joint Magistrate found that these persons were likely to commit a 
breach of th^ peace in the district of Backergunge, and ordered them each to 
execute a bond with sureties to tj;i6 amount of Rs. 5,000 to keep the peace 
for one year. The zatAindars applied to the High Court tc have the order set 
[788j aside on the ground that, asthey were residents of Furreedpore, the Joint 
Magistrate of Backergunge had acted without jurisdiction in binding them down 
to keep the peace. This o];>jection was also taken before the Joint Magistrate. 

* Cnxainal Revision Case No. 260 of 1865, against the order passed by Mr. L. P. Sherris, 
Joint Magistrate of Backergunge, date^ the 16th of May 1885. 
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Baboo Doorga Mohun Dass for the Petitioner. 

Baboo Ghundet Kant Sen for the other side. 

The Judgment of the Court (PRINSBP and Grant, JJ.) was delivered by 

PrinsoPf J. — The order binding over the petitioners to keep the peace 
must be set aside. It appears that these persons were not within the jurisdic- 
tion of the Magistrate of Backergunge, but that they vvere within the jurisdic- 
tion of the Magistrate of Furreedpore, and it has been found that they are likely 
to commit a breach of the peace within the district of Backergunge". Under such 
circumstances, as held by a Full Bench of the Allalfabad High Court in the case 
of Joy Prokash Lall (I. L R., 6 All , 26) and several decisions of this Court, 
these persons cannot be bound over by the Magistrate of Backergunge. The piPo- 
per course for him to take, if he thinks there is evidence that they are likely to 
commit a breach of the peace within the district of Backergunge, is to have 
information laid before the Magistrate of Furreedpore, and have evidence in 
support thereof forthcoming, so that proceedings may be taken by a Court of 
competent lurisdiction. 

. (hder set aside 


NOTES^ 

[ POWER OF A MAGISTRATE TO CALL ON A PERSON RESIDING IN ANOTHER DIS- 
TRICT TO FURNISH SECURITY— 

e 

The terms of section 407 do not authorise a Magistrate to bind over a person not residing 
within the limits of his district See 6 All., *20 (F B ) , 28 Rom , 82 , 14 All , 49 , 12 Oiil., 
133. • 

Tempos ary re/tuience sufficient to g%ve jurisdiction — 

It has been held that if during the tempoiary residcnoo of tlu‘ aecusod he commits any 
act likely to cause a breach of the peace, a Magistrate has jurisdiction, although the accused 
permanent!) or habituallv resides in another district See ‘24 Cal , 344 1 C W N , 129 ] 


[11 Cal 788] 

APPELLATE CIVIL 

The loth July, 1886 
Present • 

Mr. Justice Tottenham and Mr Justice Agnew 


Ram Chand Dutt Defendant 

versus 

Mosai Santal .... Phnntiff * 

Sfiiall Cause Court, Mofussil -Act XI of 1806,^ G — JurMtction — Suit for 
refund of rent voluntarily paid to a wrong person. 

A Mofussil Court of Small Causes has no jurisdiction under s. G of Agt XI of 18<>b to 
entertain a suit for a refund of money paid as rGnt,^iii which it is found that the payment 
was made to a wrong person voluntarily, and under no mistake as to that person being 
entitled to receive it, but with the object of defraudSng an intermfediato tenure-holdei 

[789] The plaintiff brought a suit in the Midnapore Court of Small Causes to 
recover from the defendant a sum of money which be alleged he had paid to 

Rule No. 602 IjSs^against an order passed by Baboo Behan Lai Mulhck, Judge 
of the Court of Small Causes at Midnapore, dated the«10th of January ISR.5, 


880AL,— 165 


1319 



l.L*R. ii Cal. 740 ram chand dittt v. mosai santal [1885] 


the defendant under duress. It appeared from the proceedings in the Small 
Cause Court that the defendant admitted the receipt of the money, but alleged 
that the plaintiff was his tenant, and that no duress was used ; and contended 
that the Court had no jurisdiction over the case under s. 6 of Act XI of 1865. 
The plaintiff, on the other hand, alleged that he was not a tenant of the defen- 
dant’s, but of an intermediate tenure-holder. The Judge of the Small Cause 
Court held on the merits of the case that the intermediate tenure-holder was 
the landlord of the plaintiff’, and that therefore the defendant was not entitled 
to collect rent from the plaintifi , that no duress had been used when the pay- 
ment was made, but that ‘the payment was made voluntarily and under no 
mistake, probably with the intention of defrauding the intermediate tenure- 
holder, and he therefore ordered the defendant to refund the sum paid. On 
the question of jurisdiction he held that the case of Collector of Cawnpore v. 
Kedart (I. L R , 4 All , 19) was a sufficient authority to show that a Small 
Cause Court had pirisdiction over such a. suit 

The defendant then applied to the High Court to have the order of the 
Small Cause Court set aside, on the ground that the Court had no jurisdiction 
to hear the case, it not being one cognizable by a Court of Small Causes ; and 
on the 13th April 1885 a rule was granted by TOTTENHAM and GhosE, JJ., 
calling upon the plaintiff to siiow ‘ cause why the order of the Small Cause 
Court should not be set aside. 

Mr. Doss and Baboo Ghunder Kanla Scm in support of the rule 

Baboo Bhohani Chaian Dull showed cause. 

The Order of the Court (Tottenham and Agnkw, JJ.) was as follows. — 

It appears to us that this i‘ule must be made absolute The suit m 
question was not such as is cognizable by a Small Cause Court It does not 
appear to come within the description given in s 6 of Act XI of 1866 of suits 
cognizable by Courts of Small Causes Baboo Bhohani CharanDutt, who appear- 
ed to show cause against tberule, argued that the suit was practically foi damages. 
[740] The plaint did not purport to be for damages, although the plaintiff did 
allege that the money had been obtained from him by force Had that been 
so, possibly we might have held that the suit was for damages. But even if 
the Small Cause Court had jurisdiction to entertain the suit under the mis- 
apprehension that it was for damages, it had no juiisdiction to grant a decree 
when it had ascertained -on trial what the facts really were The facts found 
and set out in the judgment of the Court below aie quite sufficient to show 
that^that Court had no jurisdiction to grant a decree The Court expressly 
fourtd that the money paid to the defendant by way of rent by the plaintiff 
was not extorte'd by force or^dure83. It found also that it was not paid to the 
defendant under any mistake as to his being entitled to receive it. On the 
contrary it found tha^ the payment was made voluntarily , that it was made 
with the full knowledge that the defendant had no right to the money ; and 
that it was probably made in-order to defraud intermediate holders who were 
entitled to the rents .That being so, if tlie plaintiff in this suit was entitled 
to recover tlie nione\ at all, he could not recover it in the Court of Small 
Causes. ^ 

«- 

The rule must be made absolute W’lth costs. 

* Buie absolute. 
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[ 11 Cal. 740 ] 

OBIGINAL CIVIL 

The 31st AugiLsi, 1886 
Peesent . 

Mr JUSTKJPJ PiGOT 

Byjnafch and others P]aintiitf8 

versus 

Graham and others Defendants.* 

Appeal to Privy Council — Amount undei Rs 10,000 — Civtl Piocedure Code 
(Act XIV of 18H2), s.s. 696,Jy9b, 000 — Appealable value. 

Leave to appeal to Her Majesty ni Council granted m one of six suits directed to be 
heard together, although the amount involved in such suit was under the appealable value , 
there being an important question of Law.^which did not arise in tho hve other suits, the suit, 
however, involving other questions of law eemunon to all the six suits , [sucli suits having 
been, by agreement of counsel, heaid upon the same uvideiiee, and concluded ,by the same 
judgment, five of such suit^ being appe.i.lable as ot light, and the aggiegate amount m the 
SIX suits being consideiably more than the appealable value , 

E741] This was an application foi leave to ai)peal to Her Majesty in Council 
in one of six suits directed to he lieaid togethei, arising out of the bank- 
ruptcy of Carolambus Tambaci and Sons, merchant?! and agents, for the sale 
of piece-goods, carrying on Imsiriess in England, Calcutta, and elsewhere. 

These suits all raised questions as to tlie title to goods in Tambaci’s 
godown in Calcutta, at the date ol the bankruptcy, as to the title to goods 
which had ariived at Calcutta hv sea, hut had not been actually delivered , 
and as to the right to call foi an account in respect of other goods previously 
sold and accounted for. • * 

The particular suit m which tno application was made was brought by 
the plamtifi’s who were tlie banians ol the, fai m of Tainbaci and Sons at 
Calcutta for a declaration that they weie entitled to a lien upon 55 bales ol 
piece-goods marked P T and Co , which had been shipped b\ the steamer 
Knight of St. Patrick, and consigned for sale by Peacock, Mollison and Co , of 
Manchester, to tamliaci and Sons in Calcutta, and w hicli had arrived in Calcutta, 
on the 14th September previously to the date on which CarolambuB 

Tambaci had suspended payment, vi/ , the 27th September 1882 The bills of 
lading of these goods had been endoised over to the banians who claimed them 
as security for advances made by them to the firm ot* Tambaci and Sons, not 
specifically against the goods, but geneially undei the terms of their banianship 
agreement, and prayed for tho dehveiy to them of these ba^es, for an injunc- 
tion and other incidental relief The delendanSs claimed these 55 bales as 
agents for Peacock, Mollison and Co , stating that they* had been consigned 
to them on the express terms that the pioceeds of sale should Ije remitted to 
Manchester, and specially appropriated tc^ meet their drafts against the 
shipment, and further that Tambaci and Sons had no power to pledge the 
goods, or deal with the bills of lading regaiHing them • 

The other five suits were hi ought by Peacock, Mollison and Co., and 
other persons claiming as vendois or consignees 'against the banians for a 

* Application in Original Suit No. 552 of 1882, decided bv Mr Justice CUNNlNGHAM8and 
Mr. Justice WILSON, on the 2nd March 1885. * 
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declaration of their rights over certain other goods in the godowns of Tamb4oi 
and Sons at Calcutta, as above stated. 

[742] In the course of these suits certain commissions were issued to 
England for the purpose of obtaining evidence, and it was agreed by counsel 
on both sides that all this evidence taken under commission should be 
received as evidence in all the suits at the hearing before the High Court 
in Calcutta; and at the hearing in this Court it was further agreed by ‘arrange- 
ment of counsel, that the evidence taken in the suit of Byjnath v. 
Graham should be evidence in all the suits. Some evidence was, however, 
given separately in some oi *the suits, but the general result of the agreement 
of ^counsel was that almost all the evidence was common to all the suits, most 
of the questions to be decided affecting in a greater or less degree either all 
these suits or at least more than one of them. 

These cases were heard together by a special bench consisting of 
Mr. Justice Cunningham and Mr. Justice Wilson sitting on the Original 
Side of the Court 

On the 2nd of March 1885, the Court delivered one judgment in all 
the cases, which dealt* firstly, with the cases generally , and secondly, with the 
cases separately as far as it was necessary to do so, where the issues differed. 
As regards the 55 bales claimed hv Byjnatli and others as banians under 
the circumstances before set out, the Court, on an issue raised as to whether 
the bills of lading of the 55 bales had been endorsed to Byjnatb under such 
circumstances as to defeat the right to stoppage in tramitu, held that the legal 
effect of the transaction was governed by s. 103 * of the Contract Act, and that 
the words of s. 103 “ aif advance made upon it ” plainly required that the 
pledge of a bill of lading, in order to defeat the right of stoppage in transitUt 
should be as security for a new advance, and not as security for a pre-existing 
debt , that the section further required the advance for which the bills of 
lading were pledged to be “ made specificaily upon it,” and after stating that 
“ fehe construction of tins section was by no means free from doubt,” decided 
that thte requirements of the section would be complied with where it is 
shown that any sum is advanced on the terms that it is to he secured by the 
particular bill of lading or the goods represented by it, though it may be 
secured by other bills or goods klso, and although the bill of lading may have 
been intended to [743]be security not only for the particular sum or sums 
advanced upon it, but also for some antecedent liability. 

. Beading the section in that sense the Court decided that Byjnath was 
entitled to hold the 55 bales as security for all the suras advanced by him after 
the Arrival of the particulars of shipment by the steamer Knight of St. Patrick. 

The gross value of the 56 bales wasBs. 9,406-4 Against this judgment, as 
far as it regarded their particular case Graham and Co., the defendants, being 
desirous of appealing to * the Privy Council, applied to the Court for that pur- 
pose on, amongst others, the following grounds — 

(1) That the case accepted by the Court as the case of the plaintiffs was 
not disclosed in their pleadings, nor in their answer to written interrogatories 
administered by the defendants for the purpose of eliciting in detail the facts 
which were alleged to constitute the lion claimed. 

(2) That the Court had overlooked, in weighing the evidence, several facts 
pressed at the hearing, ^ and had igade no mention of them in its judgment ; 
that the fiind ing of the question of lien was against the weig ht of e vidence. 


How seller may stop 
where instrument of title 
assigned to secure speci- 
fic advance. 


• t Sec. — 103 Where a bill of lading or other instrument of 
title to any goods is assigned by the buyer of such goods by way 
of pledge, to secure an advance made specifically upon it, ‘ in 
good faith, the seller cannot, except on payment or tender to the 
pledgee of the advance so made, stop the goods in transit.] 
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(3) That the Court, whilst admitting the construction put upon s. 103 of 
the Contract Act to be that based on Roger v. The Compton d'Escompte 
(L, R., 2 P. 0., 393) had adopted a construction of that section not only at 
variance with that decision, but with the plain meaning of the words of the 
section, and the illustration tiiereto, with reference to antecedent debt. 

(4) That the Court held that there was no specific advance against the 
53 bales, and that section 178'* of the Contract Act did not protect the banians' 
transaction. 

Mr, Hill for the Applicants. — Although the %p,lue of the subject matter 
of the particular suit is under Rs. 10,000, yet the decree involves indirectly a 
claim or question to, or respecting, propert> of that amount , inasmuch as 
this is one of several suits involving the same important questions of law, 
ordered to be heard together upon the same evidence, and concluded by one 

i iidgment, the aggregate amounts involved in such suits being far more than 
,744] Rs. 10,000 See Ko-khim v Snadden (L R. 2 P C., 50) which is 
a very similar case to this, in which special leave was given to appeal. More- 
over, the Special Bench constituted to hear these cases was formed with a 
view to an appeal direct to the Privy Council, tlie parties, wotlld not have consented 
to the cases being heard in this w^ay, had thej-' thought they would have been pre- 
clued from an appeal by reason of any particular suit being decided against them 
in an amount under Rs 10,000. The case is a proper one for appeal, important 
questions of law arise as to one of which the »]udges state that- it is ''not jree 
from considerable df'uht ” Section 600f of the Code states that the petition must 
• pray for a certificate, either that as regards amount or value and nature, the case 
fulfils the requirements of s 596,1 oi that it is otherwise a fit one for appeal to 
Her Majesty in CounciL 

[PiGOT, J. — Ought not the w^oids used b> the learned Judges, expressive 
of doubt as to the law on that one point, to be sufficient under the last part of 
the 1st paragraph of s 600 j 

Mr. Hill further cited the cases of Khajan Ashanutla v. Karoi^namoyi 
Choivdhry (4 C L R., 125) and J iiqolkishore v Jotendio Mohun Tagore 
(I. L. R., B Oal., 210), wdiich were, however, distinguished from the 
present case by the Court 

•[Sec 178 — A person who js in possession of any goods, or of any bill of lading, dock 
warrant, warehouse-keepei’b certifi^afc, wharfinger’s certificate, 
Pledge by possessor of or warrant or ordei foi delivery, or anv other document of title to 
goods or documentary goods, may make a valid pledge of such goods, or documents 
title to goods. provided that the pawnee acts in good faith, and under cincum- 

stances which arc not such as to raise a reasonable presumption 
that the pawnor is acting improperly . • 

Provided also that such goods or documents have not ijecu obtained from their lawful 
owner, or from any person in lawful custody of them, by means of an offence or fraud.] 

f [Sec. 600 . — Every petition under section 598 must state the* grounds of appeal, and 
“ pray for a certificate, either that, as regards amount or value 
Certmoato as to value or nature, the case fulfils th® requiremdhts of section 696, or 
fitness. it IS otherwise a fit one for appeal to Her Majesty in Council 

Upon receipt of such petition, the Court may direct notice to ‘be served on the opposite 
party to show cause why the said certificate should not be granted ] ^ 

{[See. 595 — jn each of the cases mentioned m clauses (a) and (6) of section 595, 
the amount or value of the subject-matter of the suit in the 
Value of subject-matter Court of First Instancy must be ton thousand rupees or upwards, 
and the amount or value of the matter m dispute on appeal to 
Her Majesty in Council must be the same sum or upwards, 

or the decree must involve, directly or indirectly, some clajpi or question to, or respecting, 
property of like amount or value, 

and where the decree appealed from affirms the decision of the Court immediately below 
the Court passing such decree, the appeal must involves some substantial question of law.] 

im 
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Mr. Stokoe [with fche Advocate-General (Mr. Paul)] for the plaintiffs. — The 
fact that there is a mere question of law is not of itself sufficient under s. 596. 
The result of the decree as regards the defendants is that they have lost a sum 
less than Bs. 10,000, and whatever might be the result of an appeal, they can 
get no more than the subject of the lower Court’s decree. There is therefore 
no ground for saying that the decree, directly or indirectly, involves a question 
to property of the value of Bs. 10,000. There is only one point of law involved 
in this suit which will not be involved in the other cases, all of which can be 
appealed as ©f right, the decrees being for amounts over Bs. 10,000. The 
grounds put forward are nearly all questions of fact, and the Court would 
hardly certify that the questions of tact have not been thoroughly sifted by the 
Special Bench, and thus certify that the case is one out of the run of the 
general cases, and as such tit to go to the Privy Council 

[746] Pigot, J —In this case there is a point of law determined which 
did not arise in the other oases heard ,with it, and on that point, at least, the 
Judges express their opinion that their construction of s. 103 of the Contract 
Act is not free from doubt The case of Ko-khtne v. Snadden (L. B., 2 P. C., 
50) is not without some bearing on the question arising in this application. 
The several oases heard by the Special Bench are closely connected in subject- 
matter, and as tlie Judges in the^ case alluded to thought the matter lit for 
appeal, so 1 think here tlmt the applicants, although not interested to the extent 
of Bs. 10,000 inutile amount of the decree passed against them, still are inter- 
ested, to a substantial amount, in the question, which must be in issue in the 
appeals which are allowed as of right. I think, therefore, that I ought to grant 
a certificate under s 295 that the case is one fit for appeal to Her Majesty 
in Council. 

Application allowed. 

Solicitors for Plaintiffs . Messrs. Sanderson d Co 
Solicitors for Defendants : Messrs. Bober Is, Morgan d Co. 

♦ 

NOTES 

[The CPC, 1908, O 46, r 4, makes express provision for oonsolidatioii, for valuation 
purposes, of suits involving substantially the same questions when decided by the same judg- 
ment but not when decided by separate judgments 

This will be done even it the same question of law should arise in some of the suits only 
and not in others — (1910) 13 G L J., 503 , see also (1907) 34 Cal , 400, 402 ] 
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[ 11 Cal. TW ] 

APPELLATE CIVIL. 


The 16th July, 1885 

Present 

Mr. Justice Cunningham and Mr. Justice O’Kinealy. 


Pearl Mohun Mukerji Plaintift 

versus , ’ 

Drobomoyi Dabia and others Defendants 

Evidence — Judqments not inter partes — Admissibility oj evidence. 

In a suit for possession cf land the defendant, m order to show the character of his 
possession, offered in evidence a judgment obtained by him in a suit to which the plaintiff or 
his predecessors in title were not parties 

Held that the judgment was admissible in evidence 
This was a suit for khas possession of certain lands held by the defendants 
with mesne profits The facts of the case are sufficiently set forth in the 
judgment of the High Court 

Baboo Gnra Dans Bonnerjer, Baboo B'fpro Dasn Mukevji and Baboo Pran 
Nath Pandit for the Appellant. * 

The Advocate-Generalof^/ic lion G. C. Paul)., Babu Sr math Dass and 
Baboo Bam Lukhee Ghose for the Respondents. 

[746] The Judgment of the Court (CUNNINGHAM and O’KiNEALY, JJ.) 
was delivered by 

Cunningham, J. — In this case the plaintiff, Pearl Mohun Mukerji, sues the 
defendants, Girish Cbunder Chatterji and others, ior khas possession. The 
plaintiff alleges that the lands m dispute aie lands within his seputni, and that 
the defendants have no right or title to them The defendants setup, that 
they have been more than twelve years in possession of the lands , secondly, 
that, with the exception of the plots mentioned in paragraph 2 *ot their written 
statement, the lands claimed by the plaintiff are held by them as their ayma , 
and thirdly, that of the plots mentioned in pari^graph 2 of their written state- 
ment, some belong to othei mouzahs, and some to certain laklnrajdars whose 
names are not given The Subordinate Judge was of opinion that the defen- 
dants had proved their title to the lands , that the settlement [statement ?J 
made by theplaihtiff, or by the people: who carried on the case for him thk 
he was in possession of the lands, was false , and he canio to the conclu^on 
that the plaintiff, or at least the people who carried on the case for hmi, had 
fabricated the documents used in sujiport of his claim Against this decision 
the plaintiff has ap]>ealed 

Now, if we go back to the origin of the cause, we find a document purporting 
to be a copy of the original snmuid given for thesQ ayma lands in 1394. This 
document is at page 136 of the appellant’s paper-book. Objection to it has been 
taken to its reception in evidence that it is a copy of a copy, and is therefore 
inadmissible. No such objection was taken in the lower Court, aild it is doubt- 
ful whether we should accede to the objection » But admitting that the docu- 
ment should not be received in evidence, we ^o not thin^ that this in any way 
impeaches or destroys the title of the defendants. It is in evidence that a 
case arose in 1799 between Ramkanto Roy and the predecessors in title of the 
defendants. In that case the ijaradar claimed,* as the plaintiff now 

*AppeaI from Original Decree No 105 of 1884 against the decree of Baboo Bhuban Chunder 
Mukherji, Second Subordinate Judge of Hooghly, dated’ the 20th of Deoembor 1883. 
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does, the land as malt and in that case, as in this, the defendants 
set up the title that they held the lands under the sunnud of 
1194 and the subsequent chucknama. The decison in that ease 
recites as follows . — ** The defendants, in their answer, state that in 1194 3. S. 
[747] the /.amindar of Burdwan gave a sunnud in respect of 2,000 bigbas of 
chur lands to their father, Jagat Narain Mitra, deceased , that agreeably to that 
sunnudt the Maharajah made a chiickbust of 1,754 bighas 13 cottas of land in 
the seventeen mouzahs, Amerpur, <fec., and that they have been holding posses- 
sion according to that chtickhust *’ That suit was dismissed, and it was found 
that, with the exception of 16 bighas 16 cottas, the plaintiff was not entitled 
to the lands which he claimed. One thing is of some significance, namely, 
that in the judgment there is the following description of the nature of the 
suit. " In the suit, on a claim for possession of 4,226 bighas of mal lands, 
the plaintiff in his plaint, dated the 3rd January 1792, stated that the defen- 
dants had forcibly taken possession of the six mouzahs, Amerpur, Ac.; and half 
of the lands of the other mouzahs, comprising an area of about 4,226 bighas. So 
that in that suit the plaintiff claimed the whole of Amerpur and five other vil- 
lages and a, portion of each of the remaining villages as mal. The suit being dis- 
missed, so far as the claim of aymavf&s concerned, it wasfound that the defendants 
were in possession under the sunnud Objection has been raised to this judgment 
that it is not inter partes^ and is therefore inadmissible m evidence. As regards 
this objection we think that the document is admissible in evidence as showing 
the nature of the possession of the defendant’s predecessor in title. As a rule 
judgments are evidence only between parties, but there is an exception to this. 
In the case of Davies v. ^Loivndes (1 Bmg. N C.. 606) it was decided that 
decrees in Chancery between other parties, concerning the same lands, were 
admissible in evidence, to show the character in which the possessor enjoyed 
the lands That decision is in consonance with the decision of their Lord- 
ships of the Privy Council in the case of Bameshnr Pershad Narain Singh v. 
Knnsbehari Patiiick (L R., 6 I. A , 33). There, as here, the question was as to 
a right 'to certaki property, and in that case criminal proceedings not inter partes 
and agreements entered into between parties not parties before the Court were 
held to be admissible in evidence. Their Lordships in that case say . It 
was objected that this raziAamah does [748] not bind the proprietor of 
Mahooet, but although ^it was apparently made between tenants, it seems to 
have been subsequently* acted on, and may properly be used to explain the 
character of the enjoyment of the water.” We think, therefore, 4ihat this decree 
is admissible in evidence to show the nature of the enjoyment which the 
defendants then had in the lands. 

The first matter for ’ consideration is, whether the lands held as aywa • 
include the whole or only a part of the villages. If we turn to a copy of the 
chucknama gwm at page 141 of the appellant’s paper-book, we find the headings 
as follow — Description Dhamla — the next heading gives the total quantity of 
land by ayma standard , the»next heading gives the land transferred, the next 
heading gives the mal lands , the next heading gives the baja land ; the next 
heading gives the Government land ; the next heading gives the remaining land 
held as aymd. It is said that, looking at the top of the chucknama itself, it 
would appear that only the aymd mehal was measured, and that there is noth- 
ing to show that it contains the wliole of the village. We think, on a construe- 
tioo of the document itself, especially looking at the decision of 1199, that 
what it did intend to describe was the lands of the whole village of every 
denomination. * 

But as the ayma lands were given according to the ayma measurement 
there arises the ^nestion, what Vas the standard pole according to the 
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measurement. The evidence on this point consists of several documents. The 
learned Subordinate Judge was of opinion that, as the ijaradar in the year 
1799 sued for 4,226 bighas of land, and the predecessors of the defendant in 
the present suit claimed 1,754 bighas by ayma measurement, these 1,754 
bighas by ayina measurement were equal to 4,226 bighas by ordinary measure- 
ment. This of course is evidence to a certain extent, but it is not conclusive of 
what the ayma measurement was Then there is the chucknama of 1199, 
which shows that 56 (jiiz — which ordmai ily means a >ard— are required for 
every ayma rasst or bigJia 40 (/uz are oiil> required in the ordinal y standard 
pole , and if it be admitted that the guz in both*cases is the same, an ayma 
bigha would be greater than two bighas hv ordinary measurement. This, how- 
ever, is uncertain, C749] because we do not know what the length of an ayma 
guz is or was. Then, again, m tlie judgment referred to at page 52 of respon- 
dent’s paper-book, it was found between the same parties that two bighas nine 
cottas by ayma measurement were hv^bigha*^ by the current ordinary measure- 
ment. This also 18 very good evidence but still not conclusive, because we do 
not know whether the lands described were the same lands that were 
measured in 1199. 

There is anothei pointi, too, which also goes to support the idea that the 
ayma measurement was at least much larger than the ordinary measurement 
In the defendant’s written statement, paiagraph 2, tliev pleaded that certain 
plots, namely, 32, 52, 56, 57, 58, 63, 65, 66, 67, 70, 137 and 3B2, were lands 
not in their possession, but weie lakhirai lands belonging to certain other 
people The Subordinate Judge held that these lands were the plaintiff’s mal 
lands within the original eight chucks of Dhamla, anrkthat these lands as now 
measured amounted to 206 bighas It is contended before us by the learned 
pleader who argued the case tor the ajipellant that tins finding is erroneous But 
this finding was not contested m any wa\ in appeal, and there was nothing 
brought to our notice in argument which would lead us to believe that it is 
erroneous If the 45 bighas, held b\ the plaintiff’s predecessor is now found 
to be 206 bighas, the defendants would he entitled to hold mor^ land tl«in they 
actually hold. 

Looking at these facts and the important ffi-ct found l)> the lower 
Court that the plaintiff and his jiredecessor in title have never been in poses- 
sion of these lands, the only conclusion we can come to is tiiat from the f)th 
of January 1799, the date of the ordei in the suit *bpt ween the ^ 7 a?(r/r/ar and 
the predecessoi; in title of the defendants, the defendants have lield these lanjds 
under an ayma title The case then comes within the decision of theii 
Lordships of the Privy Council in the case of llmo Pcrshaa liai Chowdhw? v 
Gopal Dass Dutt {I . L R, 9 Cal, 255) decided on the 26tb of May 1881. 
In that case the plaintiff sued foi certain land, asking khas possession, 
the defendants set up a chuckdan title, and they were able to prove that 
from 1838 they [730] had held these lands under a coloui of title. In that 
case their Lordships of the Prlv^ Council said The result is, their Lord- 
ships think, that the defendants, even li not in possession undei a well-proved 
legal title, are in possession under a colour of title which might have been 
avoided as far back as the year 1838 , and that, inasmuch as jk> proceedings 
were then taken to avoid it, time lias run tti their f».vour Their Lordships 
will therefore humblv advise Her Majesty ^hat the decree of the Courts below 
must be affirmed, and that this appeal be dismissed ” Following that case we 
think that the present case should also be dismissed. But even if that deci- 
sion were not final of the matter, as we think it is,»the plaintiff w^ould fail on 
another ground, namely, that as regards the lands in dispute he has shown 
neither title nor possession That he was never in possession was found, and 
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w© think rightly, by the Court below, and he is not able to show ua any title 
whatever to lands not ayma lands. In this view also the suit must fail. 

The appeal is dismissed with costs. 

Appeal diamiBsed* 

NOTES. 

I On the name principle, it has been held that though a consent decree obtained against 
a defaulting proprietor is not binding on the auction -purchaser at a revenue-sale, still it is 
admissible in evidence in a suit where the purchaser is a party to show how possession was 
obtained —9 C ,W N., 383 See the Notes to Qujjv hall v V'atteli hall (6 Cal , 171) in the 
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* [11 Cal 750] 

APPELLATE CIVIL 

t 

The 16th July, 1HH6 

Present 

Mr .lusTicE Wilson and- Mr Justice Beverley 

Shama Charan Das Plaintiff 

versus 

Joyenoolah and another Defendants.’' 

Heqistrat^ion Act (111 of 1877), ss 34, 7 7 -^Presentation for registration — 

Limitation fm completion of registration — Attendance of executant before 
Begisirar, Time for — Refusal to register. 

There is no provision, either in the Registration Actor in the Stamp Act, which lays down 
that where a document is presented for registration insufficiently stamped, such a presenta- 
tion shall have no effect The only effect of such a presentation is that the actual registra- 
tion IS delayed. 

There is in law no limitation for the actual fact of registration, provided that the require- 
ments of the Act have been complied with m the matters for which u limitation of time is 
provided. Sah Makhun Lall Pondey y Sah Kuiidun LaU (15 B L. R , 228) followed. 

pad Although s 34 1 lavs down that no document shall be registered unless the persons 
executing the same, their representatives, assigns, or authorized agents appear before the 

• Appeal from Appellate Decree No 1512 of 1884, against the decree of Baboo Mati Lai 
Sirkar, Subordinate Judge of Rungporc, dated the 26th of May 1884, affirming the decree 
of Baboo Sharoda Prosad Chatterji, Second Munsif of Koongram, dated the 6th of 
February 1884 ‘ 

. t[Seo 34 — Subject to the provisions contained in this Part and in secUons 41, 43, 45, 69, 
75, 77, 88 and 89, no document shall be registered under this 
Ii^uiry before registra- Act, unle.ss the persons executing such document, or their repre- 
tion by registering officer scntativcs, assigns or agents authorized as aforesaid, appear 
before the registering officer within the time allowed for present- 
ation under sections 23, 24, 25 and 20 : 

Provided that if owing fo urgent necessity or unavoidable accident all such persons do 
not so appear, the Registf^ar, in cases whe^'e the delay in appearing does not exceed four 
months, may direct that on payment of a fine not exceeding ten times the amount of the 
proper registration foe in addition* to the fine, if anv, payable under section 24, the docu- 
ment may be registered 

8uch appearances may be simultaneous or at different times. 

The registecing officer shall thereupon — 

(а) inquire whether or not such document was executed by the persons by whom it 
purports to havtf been executed, 

(б) satisfy himself as the identit|r of the persons appearing before him and alleging 

that they have executed the document, and 
(c) In the case of any person appearing as a representative, assign or agent, satisfy 
himself of the right of such person so to appear 

Any application for a direction under the proviso in this section may be lodged with a 
Sub-Registrar, who shall forthwith forward it to the Registrar to whom he is subordinate. 

Noting in this eeotion applies to copies of decrees or orders.] 
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Sttb>Begiatnr within ^ penods allowed for presentation, yet this section is directly snhjeot 
to s* 77, and that section nowhere provides any time within which the parties, their reproaon- 
tatives, assigns, or authorized agents, shall appear to admit execution 

All that is required in order to maintain a suit under s 77 is that there must be a refusal 
to register by the Sub-Kegistrar, an appeal within time to the Registrar, a refusal by the 
Registrar and a suit filed in the Civil Court within one month from the order of the Registrar 
refusing registration. 

This was a suit under s. 77 of the Registration \ct of 1877. 

It appeared that the defendants on the 10th June 1832 executed a mortgage 
of certain properties m favour ol the plaintiff This mortgage was presented 
for registration on the 6th October 1882, but tRe Sub -Registrar, finding the 
stamp of one rupee affixed thereon to be insufficient, impounded the document, 
sending it to the Collector of the district On the 7th November 1882 the 
Collector passed an order directing the realization of Rs. 2-8 as additional stamp 
duty, and Rs. 7 as penalty This order was duly served on the defendants. 
The defendants, however, took no steps in compliance with this order, and the 
plaintiff, therefore, on the 10th August 1883, paid fche money himself On the 
23rd August 1883 the document was then returned to the Sub-Registrar, but 
that officer refused to register it on the ground that tiie executants had not 
appeared before him within the time allowed for presentation liy ss. 23, 24"', 25t 
and 26+ of the Registration Act as required by s 34 of the Regstration Act. 
The plaintiff then unsuccessfully appealed to the Registrar on the 7th September 
1883, and on the 27th September 1883 brought this suit to coippel registration. 

The defendants contended that the provisions of the Registration Act had 
not been complied with. 

The Munsif held that the executants had not udder s. 34 appeared before 
the Sub-Registrai within the time allowed for iiiesentation under ss 23, 24, 25 
and 26 , that no application for a direction under tlie proviso of a. 34 had been 
lodged with the Sub-Registrar , and that therefore the Sub-Registrar could not 
have registered the document , that theio was nothing in the Registration Act 
which would allow the tune expended in getting the document [752j sufficiently 
stamped being deducted from the jieiiod allowed for registration , And that 
therefore the plaintiff had not complied with the conditions precedent to the 
bringing of his suit , and on the authont> of the cases ol Ednn v. Mahomed 
Stddik (I. L R , 9 Cal , 150) , Lakhimom Choimlhraui v Akiooimmi Ckoiodhrain 
(I. L. R., 9 Cal., 851) , Bhagwan Singh \ Khnda JJakfJi (1. L. R., 3 AIL, 397), and 
Bahmatulla v. SariutuUa Kagclu (1 L R., 58), dismissed the suit. 

*£86Cf 24 — If owing to urgent necch‘>it\ or iiniivoidtiblc iiccicLeiit, dooumeut Gxocufiod, 

or copy of a decieo or order injide, in Uritish India is npt pro- 
Provisiou where delay in sented for rcgisti.ition till aftei the expiration of the time*horc- 
preseiitation is uuavoid- inbefore picscribcd ui that behalf, the Regiafltar, m ciises where 
able. the dela> in presentation doer, not exceed four months, may 

direct that on pas^nierit of a fine «ot exceeding ten times the 
amount of the proper registration fee, such docuiueut shall boaeeef^ed for registration. 

Any application for such diiection ina) bo lodged with a Sub- Registrar, who shall forth- 
with forward it to the Registrar to whom he is •iubordma^e ] • 

T[Sec 25 —When a document purporting to have been executed 
Document executed out by all or any of the parties out of Kninsh India is not presented 
of Bntish India. for registration till after the expiration of the time hereinbefore 

prescribed m that behalf, the registering officer* if satisfied 

(а) that the instrument was so executed, azlfl , 

(б) that it has been presented for registration within tour months after its arrival 

in Bntish India, • 

may, on payment of the proper registration fee, accept such document foi registration.] 
ifsec 26 - Whenever a Registration Office IS closed on the last 
1 revision where office is period provided m tins Act for the presentation of any 

dosed on Ust day of period ^jQ^ument, such last da> shall, for the purposes of this Act, be 
for presentation deemed to be the day on which the office re-opens.] 
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The plaintiff appealed to the Subordinate Judge, who held that the docu- 
ment, having been insuiliciently stamped on its presentation on the 6th October 
18^2, could not, at the time when it came before the Sub-Begistrar 
sufficiently stamped on the 23rd August 1883, be said to have been presented 
within the time allowed by the Act , and that no application for a direction 
having been lodged with the Sub-Registrar as required by s. 34, it could not be 
said that the plaintiff had done all he was bound to do under the Act before he 
brought his suit under s 77. He therefore dismissed the appeal. 

The plaintiff appealed to the High Court 

Baboo Gtrish Chunder Chotudhiy, foi the Appellant, contended that, even 
admitting that the document was insufficiently stamped on the day of present- 
ation, the subsequent payment of the stamp duty entitled the document to 
registration, as though it had been duly stamped on the date of presentation , 
that all the requirements of s 23 liad ^been complied with , and that the 
provisions of s 34 did not apply, inasmuch as the executant did not appear at 
all before the Sub-Registrar 

Baboo Dwarka Nath Chov)dhrij and Baboo Deqwmbei Chattel jec for the 
Respondents. 

The Judgment of the Court (WiLSON and Bevekley, JJ.) was as 
follows : — ^ 

This was a suit brought under s. 77 of the Registration Act to compel 
registration of an alleged mortgage bond. 

The bond was executied by the defendants on the iOth June 1882 It 
was presented for registration b\ the plaintiff, the mortgagee, on the 6th 
October of the same yeai. It was then [753] found by the Sub-Registrar to 
whom it was presented, that the stamp on the document was insufficient 
The Sub-Registrai, acting under the directions contained in the Stamp Act, 
impounded the document and sent it to the Collectoi The Collector thereupon 
issued an order directing that the deficiency of stamp duty, with a penalty, 
should be paid by the person who was bound to pay the stamp duty on the 
document, that is to say, tlie defendants Tt is not necessary to go into details 
of what happened wuth reference to that matter. It is enough to say that the 
money not having been recovered from the defendants, the executants of the 
document, the plaintiff ultimately paid the deficienc\ of stamp duty and the 
penalty on the 10th August 1883 

On the 23rd August, the Sub-Registrar refused to register the document 
and JEaade the proper endorsement upon it that registration was refused, and 
made the entry, which the law requires, in his book Upon that the plaintiff' 
appealed to the Registrar under s 72 of the Registiation Act On the 7th 
September 1883 the Registrar dismissed that appeal and refused to order the 
the registration. Thib plaint was filed on the 27th September 1883 

The suit has Iteen dismisced m both the lower Courts without investiga- 
tion into the merits, on legal grounds arising on the construction of the Regis- 
tration Act Before examining those grounds it will be convenient to point 
out in outline ‘"what the scheme of the Registration Act is as bearing upon this 
matter. ^ ^ 

Section 23, which u in Part lY of the Act, the title of which is “ of the 
time of Registration,” directs as a general rule that every document of this 
nature shall be presented for registration within four months from the date oi 
its execution* which time may m certain contingencies be extended to four 
months more* the total period bemg eight months. 
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The next matter of importance to notice is what is required by s. 32. 
That section says Except in the cases mentioned in 8.31' and s. 891, every 
document to be registered under this Act, whether such registration be compulsory^ 
01 optional, shall be presented at the proper registration oliice, by some person 
executing or claiming under the same.” Then we come to s. 34, which says 
no document shall be regis-CTdiJtered, “ unless the persons executing such docu- 
ment appear before the registering officer within four months from the date 
of execution” , provided again that in certain contingencies that period of four 
months may be extended to eight months But it must be observed that that 
section is expressly made subject, amongst other sections, to s. 77, under which 
this suit 18 brought Now, for those matters, periods of limitation are provided, 
but there is one matter for which no limitation is provided for at all, and that 
is for the fact of registration. 'Accordingly, it has been held by the Privy 
Council in the case of Sah Mukhtin Lall Panday v Sah Kimdun LaU (15 B. L. 
R , 228) that there is in law no limitation for registration, provided the require- 
ments of the law have been complied with in those matters for which a 
limitation of time is provided 

Now, several objections have been taken to the pioceedings in this case, 
and effect has been given to them in the Courts below In the first place in the 
lower Appellate Court it has been said that" the document was not presented 
in due time. And the ground on* which that is said is, because it was found 
not to have been duly stamped when presented. But there is no provision 
in the Registration Act or in the Stamp Act which says that if the docu- 
ment, when presented, is insufficiently stamped, the presentation shall be 
no presentation. On the contrary, the procedure pi'byided is wholly incon- 
sistent with that idea, because what the procedure requires (and the proce- 
dure was carried out in the present instance) is that the registering officer, 
to whom the document is presented, receives it and makes his entry accord- 
ingly , he impounds it and sends it to the Collector , the Collector takes 
the necessary steps to compel jiavnient of the proper stamp duty and the 
penalty , he then returns the document to the registering officer, whb shall 
proceed witli the matter. The effect is tliat the presentation is a good present- 
ation, though the actual registration is delayed But, as 1 liave pointed out, 
there is no period limited for registeiing We think, therefore, that the lower 
Appellate Court IS wrong in saying that there was, no proper jiresentatiori 
of this document within four months as required by law 

[758] Tlie next objection taken is that this suit will not lie, because tlie 
second requirement has not been complied with, inasmuch as the parties ^yho 
executed the document did not, as required hv s 34, appear to admit execution 
before the legistering officer within four months, nor within eight months 
That ground appears to have been lelied on in both Courts. In the first 
Court it is said “ According to the provisions of s 34 of the Registration 


Registration or accept- *[8ec. 31 - In orduiar\ eases the rog/stiatioii or deposit of 
ance for deposit at private documents under this Act shall be made only ai the ofhee of the 
residence ofticcr authorized to accept the same for registration or deposit 

But such olheer uia\ , on special cause being shown, attend at the residence of any person 
desiring to present a document for registration or to d< 3 posit a will, and accept for registration 
or deposit such document or will.] 

ttSec. 89 — Every officer granting a certificate*under the Land Improvement Act, 1871, 
^ , , T j shall send a copy of such certificate to the registeiing officer 

Certificates undei Land jurisdiction the whole or an\ 

Improvement Act, 1871 improved t or of the land to be granted as 

collateral security, is situate, and such registering officer shall file the certificate lu his book 

No, 1.] 
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Act, a deed can only be registered if the persons executing the document or 
their representatives, assigns or agents appear before the registering officer 
within the time allowed.” And in the lower Appellate Court also the same 
view appears to have been taken. But it must be observed, as we have already 
pointed out, that that section is expressly subject to s. 77 , and s. 77 is the 
section which enables the Civil Court to direct registration of a document. In 
s. 77 there is no such provision as to the time within which the parties are to 
appear to admit execution , and, indeed, one of the most obvious reasons 
which may make it necessary for any party to come to the Civil Court 
under s. 77 to compel registration, must be his inability to procure the 
attendance of the party executing before the registering officer. We think 
tlierefore, that on that point also the lower Appellate Court is in error. 

Then, thirdly, it is said in the first Court, “ registration could not have 
been directed after eight months,” We are not sure whether the Munsifif 
intended to lay this down broadly as a proposition, or whether it ought not to 
be justified by the contest. If he intended to lay that down as a broad 
proposition of law, it is clear that that is inconsistent with the decision of 
the Privy Council. * 

Let us now turn to see the exact sequence of the sections immediately 
connected with s. 77 under which the suit is brought. The first of those 
sections, which it is necessary to notice, is section 71 The Sub-Regis- 
trar, if he refuses to register, is to make an endorsement on the document 
that the registration is refused. That is done m two cases — the case in 
which the Sub-Registrar refuses to register on the ground that execution 
is not admitted, and the case in which he refuses on any other ground. 
Section 72 deals with the case where the refusal of the Sub- [7d63 Registrar 
is on any ground other than the denial of execution, in which case there is an 
appeal to the Registrar within a month from the refusal . and the Registrar is 
to deal with the mattei, and to order registration or refuse it Sections 73 
and 74 deal with oases where registration is refused on the ground of denial of 
execution, whetiier before the Sub- Registrar or the Registrai himself. In the 
case of denial of execution before the Sub- Registrar, again, there is an appeal 
to the Registrar, and he is to deal with the matter in the manner provided in 
the following sections -- 

Then, according to,s* 76, the Registrar also is to endorse his refusal. 

* Then comes section 77, which deals witli both cases — the case in which 
the Refusal has been on the ground of denial of execution, and the case of refusal 
on ^any other ground , and it says that within a month from the Registrar’s 
order, a suit may be filed m the Civil Court 

Now, it seems prejbty clear on the face of those sections that what is 
required in order to gaaintam a suit under s. 77 is that the procedure laid down 
m those sections sliall be followed, that is to say, that there must be a refusal 
to register by the Sub- Registrar, an appeal within due time to the Registrai, 
a refusal by the Registrar, and a suit filed in the Civil Court within time. 

That is exactly what has hapi^ened in this case. 

• 

Of the cases bearing on the ipatter the first in point of time is the case of 
Bhagwan Singh v. Khitda BuJesh (I. L. R., 3 All , 397). There the Sub- Regis- 
trar refused registratiofi on the ^ound of denial of execution. Instead of 
taking the course that the Act points out, by appealing to the Registrar, the 
plaintiff in that case brought a suit in the Civil Court, and the suit was dis- 
missed on the ground that he failed to fulfil the necessary preliminaries 
required by the preceding sections which lead up to a suit under s. 77. 
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The same point oame before the Calcutta High Court, in the case of 
Edun V. Mahomed Siddik (I. L. R., 9 Cal,, 150). There, again, the same 
thing was said, that in order to entitle a person to bring a suit under s. 77 (the 
refusal in that case being on a ground [7573 other than denial of execution) 
the previous step must have been taken of appealing against the Sub-Regis- 
trar's order of refusal 

The last case, which will be found in the same volun o at jiage 851, is the 
case of Lakhimovi Ghowdhra'in v Akroomom Chowdhratn (I. L. R,, 9 Cal , 861). 
That case appears to decide substantially the same tjhing. Tt is exactly similar 
to the Allahabad case. 

Now, those cases appear to us to establish exactly the conclusion which 
we should be disposed to arrive at on the construction of ss. 72 to 77, but we 
do not think that they support the propositions laid down in the Courts below, 
namely, that deficiency of stamp duty will invalidate the presentation, or that 
the non-attendance of the executing party within four or eight months is fatal 
to a suit in the Civil Court undei s 77, or that registration cannot be made 
after eight months 

For these reasons, we think that the decree of the lower Court cannot be 
sustained. The case has been dealt with ohlv on this preliminary point, the 
merits have not been gone into The case must, therefore, go back to the 
Munsiff’s Court for trial on the merits with this statement of the la'w 

Coats of this appeal will abide the result 

Appeal allowed and case i emanded. 


NOTES. 

[NO LIMITATION FOR REGISTRATION- 

No time ifci fixed by law within which the rogititration of an instrumenl presented and 
accepted within i months of its execution must be completed See 15 Cal , 638, 'll Bom., 
091 , 16 Cal , 189 , 18 Mad , ‘255 , 3 C. P L R 67 (effect of withdrawal) 

REQUISITES FOR A SUIT UNDER SECTION 77— 

In order that a suit may lie in a CiviJ Court under se'oti on 77 of the Regi. strati on Act, the 
following conditions are to be fulfilled . — ^ 

(1) Presentation b> a person authorized to present the document, to the Sub-Registrar 
within time. * 

(2) A refusal to register bv the Sub-RegKtrai. ’ ^ 

(3) An appeal within 30 days to the Registrai * 

(4) A refusal by the Registrar. 

(6) Institution of the suit within 30 da\s of the refusal * 

See 9 Cal., 150 , 9 Cal , 851 , 16 Mad , 341 , 6 All , 460. 

Hence when the appeal to the Registrar is made af^or the presftribed period and the 
Registrar refuses to register on the ground that the appeal is time-b/irred, such a refusal can- 
not sustain a Civil suit under section 77 See 24 All , 402 (F. B.) 

But a refusal by a District Registrar, on an application duly presented within time, for 
the reason that no evidence has been adduced before liim, is a reftisal under section 77 and a 
suit IS maintainable. See 34 All., 165 : 13 1 C , 89 • 

Similarly, a refusal to register for not summoning witnesses under section 36 is a refusal 
under section 77, and a civil suit will he — 9 A. L J., 756 1^ I. C., 97.1 
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PEARI MOHUN MUKHERJI V. 


in Oal. 787] 

APPELLATE CIVIL. 

The 1st July, 

Present . 

Mr. Justice Field and Mr Justice O’Kinealv. 

Peari Mohun Mukherji. . Plaintiff 

oersus 

Banshi Maihi Defendant.' 


LaudUyt'd avd Tenant — Enhancement of rent, HuH for — Benq Act Vfll 
of 1869, .s. 4 — Presumption of evidence 

In a suit for arrears of rent at enhanced rates, where the defendant relies on the pre- 
sumption contained ms 4 of Bong Act VIII of 1869, it is not sufficient, in order to do 
away with that presumption, to show that the land has not been in cultivation from the 
time of the permanent settlement It must be shown that the land has not been held since the 
time of the permanent settlement ^ 

[758] This wg-s one of a series of suits instituted by the plaintiff’ against 
hie tenants for arrears of rent at enhanced rates The case is thus stated by 
the District Judge “ These appeals being analogous have been tried together 
with the consent of all tho parties The plain tiff- appellant sued in the Munsifif’s 
Court for rent at enhanced rates from the defendants, who are admittedly 
tenants with occupancy rights, but the Munsiff dismissed all these suits upon 
the ground that the notices of enhancement served upon the defendants were 
insufficient and bad in law, and also because he found that in instituting these 
suits the pluintiff bad improperly split up the consolidated holdings of 
some *oi the^ defendants, and lastly because all the defendants hold 
their tenures at fixed rents, and as such are not liable to enhancement 
of rent. The plaintiff’s appeals in this Court are directed against all these 
findings of the lower Court, and it will be convenient to consider the findings 
of the Munsiff in the order in which they appear in liis judgment The 
Munsiff considers that th‘e notices of enhancement are bad in law, because they 
de not state precisely to what extent the productive power of tfie land and the 
valup of the produce have increased. Both of these grounds of enhance- 
meht are included under the same heading in s 18, Beng. Act VIII of 1869, 
and therefore,^ in my opinion, when the total increase under this general 
heading is shown in the notices served upon the defendants, I consider that 
these notices are sufficient in law to enable the defendants to comprehend the 
oases which they have to meet • MrOiveranw Hurhhoo Singh (18 W. B., 208) 
In this Court, moreover, wit^ a view to obtain a final decision on the merits, 
the pleader for the defendant waives the point, and I accordingly hold that 
the notices served upon the defendants are sufficient. In the next place the 
Munsiff find^s that Suits Nos. 1219, 1225, and 1228, are untenable, because 
the plaintiff has split up the consolidated holdings of the defendants in these 
suits. The plaintiff has objected to this finding on the ground that the 
written statements fil^ bv the defendants in these cases, as well as the 

• Appeal from Appellate Decree No. 2663 of 1883, against the decree of J. G. Charles, 
Esq., Additional District Judge^ of 24-Pergunnahs, dated the 23rd of June 1883, affirming the 
decree of Baboo Bepin Chundra Rai Munsiff of Diamond Harbour, dated the 30th of 
June 1882. <= 
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pottahs and annual accounts submitted by them, all acknowledge the existence 
of separate holdings at several rents, for if it had been the intention 
[759] of the parties that the holdings should be consolidated, it was superfluous 
to retain a record of the separate rentals. In my opinion, however, the finding 
of the Munsif on this point is correct, and the wording of the annual accounts 
as well as of the pottahs filed by the defendants, seem to me to show that both 
at the time these pottahs were granted, and subsequently when payments were 
made, the parties treated these holdings of the defendants not as separate 
holdings, though for convenience a list of the origyial plots was kept. In all 
the suits ^hich have been appealed, uniform payments of rent for ujiwards of 
twenty years has been proved to the satisfaction of the Munsif, and indeed* is 
admitted by the plaintiff on appeal The main issue, therefore, in all these 
cases is, whether the presumption of law raised by s 4, Beng Act VIII of 
1869, has been rebutted by the evidence on the record ’’ The Judge went 
into the evidence on this issue, and, finding in favour of the defendants, dis- 
missed the appeals wdth costs 

The plaintiff appealed to the High Court 

The Advocate-General (the Hon. G C. Paul), Baboo Pran Nath Puadit 
and Baboo Bivrodass Mookorp^e, for the Appellant 

Baboo Gurudas Banerjee and Baboo* Kornva Sindhn Mookprjpp, for the 
Respondent. * 

The Judgment of the Court (Fiklh and O’KinKaly, JJ ), was 
delivered bv 

Field, J — Two points have been taken in this appeal. The suit was 
brought to enhance the rent of a certain holding. * The Judge in the Court 
below held that the enhancement notices and the pioceedings taken thereupon 
were bad because a number of holdings were treated as separate, and separate 
notices were issued in respect thereof, while the evidence showed that these 
holdings vreie consolidated. The Judge relies upon the accounts filed by 
the plaintiff He also relies upon certain pottahs These pottahs in^a subse- 
quent part of his judgment he holds not binding upon the parties, but 
although they were not binding upon the parties, inasmuch as they were 
granted by a Hindu widow, it might be contended that they are evidence 
on the particular point. Whether they are or are not evidence, the Judge 
[700] is clearly wrong in finding that the annual accounts kept by the plaintiff 
showed that he treated the holdings as consolidated. 'This being so, we think 
that the findings oi the Judge below on the point of consolidation should*be 
set aside ; and it would have been necessary for us to remnnd the case in T^*der 
that the Judge below, after excluding from his consideration the annual 
accounts which were not evidence, might, upon the rest of the evidence, come 
to a finding whether the holdings had been consolidated or not. It is, however, 
agreed by the counsel for the parties that this question shall remain open. 
We, therefore, set aside the findings of the Court below" upjn the question of 
consolidation, and this question will remain an open one between the parties. 

The second point argued is concerned with twenty ^»ears’ presumption. It 
is found as a fact that the payment of rent for twenty years at t^ie same rate 
has been proved, and this being so there arises a presumption according to s. 4, 
Beng. Act VIII of 1869, that the land has been held at*this rate from the time 
of the permanent settlement. It is theft sought t© rebut this presump- 
tion by showing that this tenure or holding has come into existence since 
the time of the permanent settlement If this could be shown, no doubt the 
presumption would be rebutted. The facts are the^e . "tn the year 1197 (1790) 
a taluk containing three raouzahs — Srikissenpur, Lakhinarainpur and Bamlo- 
ohanpur, together with other villages, — was settled for ten years from 1197 to 
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1206 (1790 to 1799), and was number 73 in the Collector's towjt. On the 
expiry of that decennial settlement, a second settlement was made with a 
person who had purchased at a revenue sale the rights of Komalprosad, with 
whom the first settlement was made. In 1818 a measurement was made, and 
as the result of this measurement there was in 1823 a settlement made for a 
large portion of excess land (Towfeer). This Towfeer or excess land was 
found to be no less than 10,492 bighas. This excess land was separately 
settled in 182-3 under a separate number 796 ; and it therefore became 
a separate revenue-paying estate. It is admitted by both parties that the 
lands which foirn the subject of this and other cognate suits are included 
within the Towfeer Estate No 1076 The plaintiff’s contention is that 
[761] it must be assumed that the land settled as Towtoer in the year 1823 
was not under cultivation in 1793, that is, the time of the permanent settle- 
ment. It is contended that if it were cultivated land, it must have been 
included m the settlement of 1197, or in that of 1206. If that is a proper 
contention, it is then further contended that the defendants' holding must have 
come into existence not earlier than 1823 

Mow, in the first place, we may observe that, in order to maintain the 
presumption of section 4 of the Act, cultivation is not essential What the 
law says is, that it must be presumed that the land was from the permanent 
settlement, and land may be hold without beifig cultivated. It is impossible 
for us to assume lihat if the tenures which form the subject of dispute in these 
suits were cultivated lands m 1793, they must have been included in one of the 
two settlements of 1197 or 1206. There is admittedly no evidence to shovr the 
condition of the land at that early period. Both settlements were made as well 
for wasts as for cultivated lands, and we cannot hold that the land omitted from 
the earlier settlement and afterwards settled must have been uncultivated in 
1197 and 1206, and therefore during the intervening \ears, and therefore at 
the time of the permanent settlement 

Wej^think, therefore, it is impossible to say that it has been proved that 
these holdings came into existence not earlier than in 1823 , and therefore 
the twenty years' presumption has been rebutted and does not apply. 

Under the circumstances t^e aiipeal must be dismissed with oosts 

ippeai (dismissed 

[762] CRIMINAL REVISION. 


The 13th July, IHHn, 

^ Present 

Mr Justice Prinsep and Mr Justk’-e Grant 

In the matter the petition of Hurendro Narain Singh Chowdhry 
t and others. 


'Hurendro Narain Singh Chowdhr\ 
i versus 

B^hohani Pr^ea Baruani and others 

Criminal Procedure Code (Act A of 1832), s, 146 — Procedure under that 
section — Attendance of witnesses — Process to enforce attendance. 
Proceedings under y. 146 of(*,he Criminal Procedure Code should on all points of procedure 
be regarded as summons cases, and although it is discretionary with a Magistrate to issue a 

• Criminal Bevisioii No. 227 of 1C85, against the order passed by Lieutenant-Colonel 
T, B. Michell, Deputy Commissioner of Goalpara, dated the 7th May 1885. 
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summons on a witness in such a oase, yet, when any one of the parties applies at a propwr 
time for process to secure the attendance of his witnesses, the Magistrate should not arbitrarily 
refuse his assistance ; and where such refusal is made, it is incumbent on the Magistrate 
to record his reasons for such refusal 

Fob some time previous to the 12th December 1884 disputes had arisen 
between Bhobani Prea Baruani and others (heieafter called the first party) and 
HurendVo Naram Singh Chowdhrv and others (hereafter called the second 
party) regarding the right to possession of the Dhupghata forest^. 

And on the 12th Decemboi 1884, in cong^pquence of further disputes 
which had arisen between the parties of the first and second part, the Deputy 
Commissioner directed the Collector ol Gouripore to take possession of 4jhe 
forest on behalf of Government, until one ot fche contending parties had 
established their right to possession in the Civil Court. 

This order of the Deputv Commissioner was on application bv the parties 
concerned set aside by the High Court on the 6th March 1885, and the Deputy 
Commissioner was directed to give the parties an opportunity of proving then- 
right to possession of the forest in a proceeding regularly held under s 145 of 
the Criminal Procedure Code 

Whereupon the Deputy ComrnissioTier trained an enquiry under s. 145 
of the Criminal Procedure Codermaking tl^e title of the pro-[7633ceoding QiLeen 
Empress v. Bhobam Pria Baruani and others (in si party) Hnrendro Narain 
Snigh Ghmodhry and others (second party) The notices issued to the opposing 
parties did not set out the boundaries oi the forest. During such enquiry it 
appeared that the Deputy Commissioner declined “to issue process to compel 
the attendance of certain witnesses required by the second party, and to grant 
a commission for the examination oi certain ol such party’s witnesses resident 
out of the jurisdiction of the Gouit , and further declined to hear the arguments 
of the pleaders of both the first and second parties before coming to his 
decision. 

The order of the Deputy Commissioner was as follows . - * * 

“ In accordance witli the orders of the Higli Court, dated the 6th ol 
March 1885, 1 have proceeded undei the i^rovisions of ciiapter 12 of the Code 
of Criminal Procedure to enquire as respects t lie fact of actual possession of 
the Dhupghata forest, the suliject of dispute The eiHiuiry has been a proti acted 
one. Twenty -eight witnesses altogether have been examined and a great num- 
ber of documents, winch, m my opinion, have no bearing on the enquiry, have 
been filed. T have confined the investigation as mucli as possible to the fact of 
actual possession on the 12th of December 1884, on which date the forest was 
taken possession of by the Collectoi of Goalpara The dispute regarding the 
right to possess this forest has been the cause, 'for some years past, of con- 
stant disturbances m the district, and neither ot the coiftending parties would 

have recourse to the Civil Court • 

• 

“The evidence I have taken regaiding the lact pi actual possession is 
extremely conflicting What tlie one paity asserts the other party directly 
denies I am satisfied, however, that at the time th^ Collector tftok possession 
of the land in dispute, the Zainindar o( GcAiripore (tiie first party) was, and 
had been for long, m actual possession *)f it, althqpgh his possession was 
disputed by the second party, and constant effoits were made to oust him from 
it. I took the evidence of all the witnesses produced by the second party, but 
I did not think it necessary to hear the arguraenti of counsel on either side 
I find that the Zamindar of Gouripore (first party) was in possession of the 
Dhupghata forest on the 12th December 188# (on which date the Collector of 
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Goalpara attached it), ^and I declare him to be entitled to retain 
possession thereof until evicted therefrom in due course of law, and I forbid 
all disturbance of such possession until such eviction.” 

Hurendro Narain Singh Chowdhry and others (second party) applied to 
the High Court to have the order set aside, on the following grounds : — 

(1) That the Deputy Commissioner was in error in confining the. enquiry 
to the fact of possession on the 12th December 1B84, on which date the forest 
was taken possession of by him as Collector. 

(2) That the Deputy Commissioner should have enquired into and come 
to finding as to the fact of actual possession at the time when the dispute 
arose between the parties and the proceedings were instituted. 

(3) That the Deputy Commissioner ought to have issued processes and 
compelled the attendance of the witnesses cited by the second party, and should 
have heard the arguments of the pleaders before coming to any decision 

(4) That the Deputy Commissioner ought not to have confined his 
investigation to the taking of the evidence of witnesses produced by the 
parties. 

(5) That the Deputy CommissiQnei should have acceded to the prayer foi 
the examination by commission of such of the jvitnesses of the second party as 
were out of the jurisdiction. 

(6) That the Deputy Cornmisbioner ought to have considered the' docu- 
mentary evidence adduced by the second party 

(7) That the Deputy Commissioner has assigned no reasons whatever 
for refusing to rely on the testimony of such of the witnesses as were examined 
by the second party, 

(8) That the enquiry and order made was detective and bad ab initio, 
inasmuch as the boundaries of the disputed tract of the forest were not specified 
in the notices issued or the order passed. 

(9) *^hat th^ Deputy Commissioner ought to have ascertained and found 
which of the two parties was last in actual peaceful possession of the forest, 
and of how much and what part thereof 

(10) That the Deputy Commissioner ought not to have ordered the first 
party to be maintained • in possession of the [765] whole of the forest, 
inasmuch as the evidence of the said first party does not prove that the whole 
of the forest called the Dhupghata forest m the proceedings was in their 
pos&ession. 

(11) That under the circumstances of the case, the Deputy Commissioner 
ought to have made or direpted a local enquiry. 

The Advocate-Ggneral (Mr. G. C Paul), Baboo Hein Chundei Jinnnet^ev 
and Baboo Uvia Kali Mookerjec, for the Petitioners. 

Mr. Pugh, Baboo Srenath Doss and Baboo Kishote Lull Sircai , ior the 
Opposite Party. 

The Order ol the Court (Phinsep and GRANT, JJ.) was as follows 

This mattei has already bben before another Division Bench of this 
Court. It relates to dispute between two zamindars regarding a forest. 
On a former occasion the Deputy Commissioner, finding that there were 
disputes regarding this forest, directed the Collector to assume possession 
until one of the contenditog parties had established his right to it in the 
Civil Court . This order was set aside in March last by a Division Bench of 
t^his Court, which held that it wfts the duty of the Deputy Commissioner to give 
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the parties an opportunity of proving their possession of the forest in a pro* 
oeeding regularly held under s. 145, and having the parties then before it. The 
High Court directed such proceedings to be initiated. 

It would have been fruitless to enquire which of the parties at the time 
that this order was passed was in actual possession, inasmuch as the posses- 
sion was admittedly with the Collector, and therefore, as we understand it, the 
object of this proceeding would be to ascertain the possession as it existed at 
the time when the Collector took over possession. 

The next point on which it is necessary for us to expiess an opinion 
relates to the property now in dispute. It is made the Bub]ect ol complaint by 
the learned Advocate- General that no specific boundaries have been pointed 
out. But so far as we can learn from the proceedings, the parties themselves 
and the Deputy Commissioner who tried the case knew very well what was the 
subject-matter of dispute, viz., the tract of country [766] known as this forest 
We, therefore, think that there is nothing m this contention 

After the Deputy Commissioner had instituted proceedings under s 145, 
the second party by two petitions applied for summonses on their witnesses. 
Both these applications were refused bv the Deputy Commissioner without any 
stated reasons Now, the terms of a 145 are somewhat obscure m this respect 
They merely declare that on tlie day of trial the Magistrate shall receive the 
evidence produced by the parties respectively. It is nowhere declared in the 
Code whether .these proceedings are to bo regarded as w’hat is known as sum- 
mons cases or as warrant cases, but we are inclined to think that fiom their na- 
ture they should be regarded on all points of procedure as summons cases. We 
think, however, that although it is altogether discretional with the Magistrate 
to issue summons on the witnesses cited by each party in sucli a case, at the 
same time when any one of the fiarties comes at a proper time before him 
and asks for processes to seciue the attendance of his witnesses, the Magistrate 
should not arbitrarily refuse his assistance, as he has apparently done m the 
present case. The applications for summonses were m this Oixse made on the 
31st March, and the case was not decided until the 7th May, so that there 
was ample opjK)rtunity to serve the summonses The Magistrate, however, has 
on one apjjlication stated “ The paitios must produce their own witnesses. 
This IS an application to summon no less than 99 witnesses in a proceeding 
under s. 145 of the Code of Criminal Procedure ” , and, on the other application 
he records a siqiilar order, the number of witnesses liere being 114 instead •of 
99. But the number of witnesses summoned is not necessarily a reasqp for 
refusing to grant a process If the parties had produced 99 and 114 witndkses 
in Court, the Magistrate would have been bound to examine them. There is 
no reason to refuse an application for summons simply because a large numbei 
of witnesses is mentioned therein * ^ 

We think that there are no valid grounds for the next objection taken , 
because it does not appear that the Magistrate refmsed to examine any witnesses 
who were in attendance. The order recorded is that the •pleaders did not wish 
to examine any more of the witnesses who were in attendance. ^ 

[767] The next objection taken relates tojiho omission of the Magistrate to 
consider the documentary evidence tendered. He state^it as his opinion that it 
has no bearing on the enquiry. As observed by the learned Advocate-General, 
the Magistrate has probably arrived at this conclusion because he has refused, 
in another portion of his judgment, to hear the arguments of the pleaders on 
both sides. It is not improbable that if he haa heard their arguments he 
would have his attention directed to the next jjpints on whicn the documentary 
evidence was intended. 
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The Magistrate was also wrong in refusing to hear the argumentof pleaders 
before deciding this case. 

We think, therefore, that the case should be re-heard by the Deputy Com- 
missioner, who will give the parties an opportunity of securing the attendance 
of their witnesses if they make applications for processes within reasonable 
time, reserving, however, to himsell the discretion of refusing the applica- 
tions if he considers that the witnesses have been cited merely for purposes 
of vexation, delay or defeating the ends of justice, or for otlier valid or sufficient 
cause. But he should in no case refuse to issue a process without invariably 
recording his reasons for such refiiaal 
* Bc-hearin^ ordeieA, 


NOTES 

[WHETHER MAGISTRATE BOUND TO PROCURE ATTENDANCE OF WITNESSES 
CITED BY A PARTY IN PROCEEDINGS UNDER SECTION 145 OF THE CRi;iNAL 
PROCEDURE CODE, 1898— 

(1) At first It was held that proceedings under section 145 of the Criminal Procedure Code 

should be treated in m«it*ters of procedure as summons ease and therefore the Magistrate 
should not arbitrarily refuse his i^saistanoe to a party who applies for process to secure 
attendance of his witnesses ; and whore he so refuses the High Court could interfere in 
revision. See 11 Cal , 762 , 21 Cal , 29. * 

(2) It was even ‘held that a Magistrate acts without jurisdiction in refusing to issue process 
for the attendance of witnesses cited b\ one of the parties Sec SO Cal , 508 note, 81 Cal., 686 

Later decisions of the same High Court took the somewhat modified view that it could 
not be laid down as a rule of law that proceedings under Chapter Xll of the Criminal 
Procedure Code should bo regarded as to procedure as summons cases , but as a special 
provision has not been made bv the law, it should be laid down as a rule of convenience that 
the Magistrate is not absolved from the dut\ of assisting the parties lu procuring the 
attendance ot material witnesses when it is shown that their attendance cannot be enforced 
without s|ich assistance. See 80 Cal., 508 , 2 C L J., 286 note. 

It has been held in a recent case that it is not obligatory on a Magistrate to assist 
parties under section 145 in .securing the attendance of their witnesses and they cannot 
claim as a matter of right that process should be is',ucd by the Court to secure such attend- 
ance See 32 Cal , 1098 2 C L J *, 280 ] 

[ 11 Cal. 767 ] 

OEIGINAL CIVIL 

The 1 6th July, 1HH5. 

Present 

Mb. Justice Norris. 

vin the matter of the petition of Solomon 

Gopaul Oh under Lahiry and another Plaintiffs 

® versus 

SolomorR Defendant. 

Review — Mi^itake of^OotinHel — (Jivil Procedure Code (Act XIV of 
s, 623 '-‘Limitation Act (XV of 1877), h o — Sufficient cause.** 

In a .suit lietwoen A and B,i|heard on the 29th January 188?, a certain conveyance was 
filed with the plaint, bnt up to the hearing this conveyance had been protected from discovery. 

• Application for review in Suit No. 294 of 1884 
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B*s counsel had, however, had a copy thereof delivered to him at ^he time B’s written state- 
ment was being drawn, and a copy buefed to him at the hearing At the hearing A^$ 
[788] counsel stated that the effect of the conveyance was to vest the entirety of certain 
property in A , this view was accepted by S’s counsel, who did not road the conveyance The 
only issue in the case was “ who was lu possession of the property,” and the Court decided 
this issue on the 5th February in favoui of the plaintiff 

On the 26th February B brought a suit against A to set aside this coiivoyanoe on the 
ground of fraud And in certain proceedings in this case taken on the 31st March, B's 
counsel discovered, as he alleged for the first time, that under the conveyance, a moietjr of a 
seven -twenty-fourth share remained in B On that day instructions were given to B’s counsel 
to draw up a petition of review of thi; ludgment of the 5th Pebruar> This petition, ownig 
to the Easter Vacation, was not, and could not have been, presented till the 9th April 

Held, that the words ” sufficient reason” in s 623 of the Code should receive a liberal 
construction, and should be construed so as to do substantial justice to the parties , that as 
in this case it appeared to the Court that the construction upon the conveyance by J5’s 
counsel was the correct one, “ sufficient reason” had been shown for making the application 
In deciding whether B had shown “ sufficient cause” within the meaning of s 5* of the 
Limitation Act, for not making the application within the time idlowed by law, the Court, 
following the principles laid down by Bowkn, L J , Jnte Mmichestei Economic Btitlding 
Society (L R , 24 Ch D , 488) in its discnstion heffl. that ” sufficient cause ’ had been shown 
by B * 

Andeison v Ccvcpoinhon of tJie Tmvn of Calcutta (I. L R , 10 Cal . 44t5) distinguished 
This was a rule calling upon the plaintiff to show cause why a review of a 
certain judgment, dated the 5th February 1885, should not be granted 

• It appeared that under a deed, dated the 19th March 1883, Gopaul Chunder 
Lahiry purported to have purchased from one Kho]a Ahdool Aziz, amongst other 
properties, a certain house and premises, No 43, Ram Mohun Ghose’s Lane, 
and that after he had been put into possession he had been, on the 22ndfMay 
1883, forcibly dispossessed from a portion of these premises b> one Bibi 
Solomon, who, after taking possession, refused to attoin to him. Gopaul 
Chunder Lahirv thereupon on the 8th June 1884 brought a sfmt to eject Bibi 
Solomon from the piemises This suit came on for hearing on the 29th 
January 1884, when the line of argument taken by tlie counsel for the plaintiff 
was, that under the deed of the 19th March* 1883, the entire legal estate in 
the house and premises, No. 43, Rarn Mohun Ghose’s Lane, passed to the 
[769] plaintiff. In this suit the following issues v^^ere raised (l) Was the 
conveyance in fact executed*^ (2) If so, was it executed bond fide foi consideratibn 
or collusivelv or fraudulently (3) If the document was executed for consi^ra- 
tion and hona fide, did the plaintiff acquire any title to the property as against 
the defendant ? (4) Was the plaintiff ever in possession of the property, and is 
he entitled to oust the defendant from it V The only issues tried at the hearing 
were the first and the fourth On the 5th Febiuary 1885,»a decree was passed 
in favour of the plaintiff. ^ 

On the 26th February 1885, Bihi Solomon brought a suit against Gopaul 
Chunder Lahiry for the purpose of having the deed of the 19th March 1883 set 
aside on the ground of fraud, and on the 2nd March 1885 tJpplied for an 

•[Sec 5 — If the period of limitaAon prescribod for any suit, 
Proviso where Court is appeal or application c|;pires on a d£W when the Court is closed, 
closed when period expires the suit, appeal or application may he instituted, presented or 
made on the day that the Court re-opens 

Any appeal or application for a review of judgment may be admitted after the period of 
' 1 j limitation prescribed therefor, i^lion the appellant or applicant 

Proviso as to appeals and Ijhe Court that he had sufficient cause for not presenting 

applications for review. appeal or making the application within such period ] 
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injunction in that suit, restraining Gopal Chunder Lahiry from dealing with 
the premises No. 43, Bam Mohun Ghose’s Lane, and from executing the decree 
of the 5th February 1885, until the final hearing of the last-mentioned suit. 

This application was taken up on the 30th and 31st March 1885 in the 
presence of counsel for both parties ; and shortly before the defendant's counsel 
rose to reply to the arguments of counsel for the plaintift, the former called for 
and read the deed of the 19th March 1863, and discovered that on the face of 
it the entire estate in the said premises comprised in the deed of the 19th March 
18831, did not pass to Gopaul Chunder Lahiry, but that a moiety of a seven- 
twenty-fourth part thereof was still in the defendant, and had not been and did 
not purport to have been conveyed under the said deed to Gopaul Chunder 
Lahiry Counsel for the defendant thereupon pointed out this fact to the Court, 
and the Court took time to consider its judgment 

On the 31st March 1885 the defendant's attorney gave instructions to 
counsel to draw up grounds of review of the judgment of tlio 5th February 1885, 
and on the 1st April a petition of review was duly prepared and ready to be 
filed, but owing to thQ fact that the learned Judge who had passed the decree 
of the 5th February 1885 did not sit again on the Original Side of the Court 
on that day, and owing to the s?ibsequent immediate intervention of the 
Easter Vacation, the petition was not filed, till the 9th April 1885. The 
ground set out in the petition was that it had been [770] discovered sub- 
sequently to the judgment of the 5th February 1885, that the deed of the 19th 
March 1883 did not purport to pass the entire legal estate to Gopaul Chunder 
Lahiry, but that on the face of it a moiety of a seven -twenty -fourth share thereof 
remained in Bibi Solomon On the same date Mr Justiece NOBRIS granted 
the rule first above mentioned 

At the hearing of the arguments on this rule it was admitted that the 
deed of the 19th March 1883 had been put in evidence by the plaintiff, and 
that it had been filed with the plaint, but had been protected from defendant’s 
inspection, inasmuch as it was a document relating to the plaintiff’s title. The 
Court, therefore, witli a view of ascertaining what opportunities the defen- 
dant’s attorney had of seeing the document between the 5th February and the 
20th March, called the managing clerk of the defendant’s attorney The 
following was the evidence . — “ I did not see the original conveyance before 1 
instructed my counsel at the hearing of the first suit T saw a copy of it I 
read it, and briefed a copy to counsel before the hearing. On the day of the 
hearing of the application for the injunction, I was informed by counsel 
of the effect of the deed , before that time counsel had not discovered the defect 
I instructed counsel on that very day (the 31st March) to draw up grounds of 
review.” 

Mr. Rill and Mr.‘ J G. Apcar appeared to show cause. 

Ml . Hill . — The application for review is barred by limitation , the date of 
the decree is the 5th February 1885, and that of the application the 9th April 
1885 Section 5 of the Limitation Act does not save the application, as it 
cannot be said that ‘a mistake arising from not having carefully studied the 
effect of the document is a sufficient excuse under that section. 

On the 26th February Bibi Solomon filed her suit to set aside the deed, 
and surely at that date the effect o| the document might have been discovered 
Negligence of counsel sfands on the same footing as that of any other person, 
and cannot be taken to be a sufficient ground under s. 5 for extending the time 
of limitation. The first ^uit was heard on the 24th January 18h4, and the 
then defendant's counsel made use of the deed. Has therefore the Court 
power to deal with the mattei^ having regard to the Limitation Act ; and is 
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the ground of mistake sufficient to take them [771] out of the Limitation 
Act ? — See Anderson v. The Corporation of the Town of Calcutta (I. L. B., 
10 Gal., 445). The other side come before the Court under s. 623 of the Code 
of Civil Procedure, but under s. 626 the Court is to reject the appli- 
bation if there is not sufficient ground. Sufficient reasons ” must mean 
reasons ejusdem generis as the reasons which are mentioned earlier in 
the section. The very slightest diligence would have enabled them to see 
what the effect of the deed was. Mere neglect to look carefully into a docu- 
ment is not a sufficient reason for a review. The case of the Land Credit Co. 
of Ireland v. Lord Fermoy (L. B , 5 Oh. App., 764") shows that it is doubtful, 
even where an important witness has stated that he has made a mistake in his 
evidence, whether a review would be allowed. See also the case of Umrao 
Thakur v. Gakul Mandal (8' B L. E., App., 34) as to the effect of s. 376 of 
Act VIII of 1859, and also the cases in the note to that case which show that 
misconduct of a case is not a ground for review. See also the cases collected 
in Daniell’s Chancery Practice, vol. II, p. 1526. With regard to negligence 
being insufficient, see Gudadhur ChowdJLury v. Shama Churn Mitter (16 W.B.,8); 
Bam Dhun Chuckerhutty v. Joy Narain Panjah (8 B. Ia R , Ap. 36 note . 12 
W. R.. 536) , Seetanath Ghose v Shama Soonduree Dassia (8 B L. R , Ap., 37 
note : 14 W. R., 26) , Brojendro Coomar Boy Chowdhry v. Wise (19 W. R., 
130) With regard to an error in law not being a good ground, see Jadub 
Bam Deb v. Bam Lochun Mudduck (19 W R , 189) , J^llem v Basheer 
(I. L. R., 1 Cal., 184). Further, they have not proceeded in a right way by asking 
for a review , they should have appealed , the limitation, both for an appeal 
and a review, is twenty days therefore, if they can -show that they have come 
to the Court within time for a review, they could have done so for an appeal. 
On the face of the deed I have a good title. The recital in a deed cannot cut 
down the operative parts of the conveyance — llolhday v. Overton (14 Beav., 467). 

Norkis, J., called upon Mr Gasper on the following points (1) as to 
the construction of the deed , (2) whether defendant has [772] shown suffi- 
cient cause for not making the application within the time allow^ed Ify s. 5 of 
the Limitation Act. 

Mr. Gasped' (with him Mr Bonnerjee) for Bibi Solomon. — The deed does 
not purport to convey the wdiole house to (jopaul. Bibi Solomon takes a 
seven -twenty -fourth share • 

[Norris,,! — Yes, that is so , but there is nothing in your affidavit to 
show that the defendant’s attorney did not see the deed before the period of 
limitation expired. I I submit that we are entitled to a leview, even as8U«iing 
that we had an opportunity of seeing the deed when the plaint* was filed — see 
Mahadeva Bayar v. Sappani (1 L R., 1 Mad., 396;. 

The case of Anderson v. The Corporation of the Towji of Calcutta is dis- 
tinguishable from this , as here, the mistake is one made by both sides, whereas 
in Anderson's case the mistake was on the part of the plaintiff’s attorney. As 
to the effect of a mistake on the part of an attorney— see Carter v Stubbs 
(50 L. J , Q. B , 161). 

The Courts in England have declined^ to be bound by iron rules in such 
cases as the present. See the judgment of BoweN, J., In re Manchestei 
Economic Building Society [Ij. R., 24 Ch. fl., 488 (504) I. 

Mr. Hill in reply. 

Norris, J.—In this case Mr. Bonnenee obtained a rule on behalf of the 
defendant, calling upon the plaintiff to show cause wliy I should not grant a 
review of judgment. • 
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The suit originally came on for hearing on the 29th January las^ 
Mr, Phillips and Mr. Bill appeared for the Plaintiff. Mr. Bannerjee and 
Mr. Gasper for the Defendant. 

^ Mr. Phillips opened the plaintiff’s case and stated that his client s title 
depended upon a conveyance, dated 19th March 1883, which he said conveyed 
the whole of the premises, 43, Earn Mohun Ghose’s Lane, to his client, and 
suggested that the only issue to be tried was “ is the plaintiff claiming under 
Khoja Abdool Aziz ” entitled to possession ? 

Mr. Bonnerjee asked me to try certain other issues which he named, and 
I adjourned the case until tfie 5th February to consider whether I ought bo 
allow those issues to be raised. 

[778] On 5th February I decided against Mr. Bonnerjee, and the trial 
proceeded. 

Mr. Hill produced the conveyance pf 19th March 1883, and its execution 
by Khoja Abdool Aziz was proved by Mr. Wheeler. Mr IIill thereupon ten- 
dered the conveyance, and it was admitted. 

The learned counsel for the defendant did not object to the conveyance, 
nor did either of them read it, or ask^ that the officer of the Court should read 
it ; they relied upon the accuracy of Mr. Phillips' statement that it conveyed 
the whole premises to his client. I also relied upon that statement, and on 
that assumption' the trial proceeded and ended in a judgment for the plaintiff. 

On the 26th February Bibi Solomon filed a plaint against Gopaul Chunder 
Lahiry praying — 

{a) “ That it may be declared that the transaction evidenced by the 

said Indenture of the 19th day of March 1883 is invalid and inoperative, or 
that at all events the same is fraudulent and void as against her, and that the 
defendant, Gopaul Chunder Lahiry, is a trustee for her in respect to any right 
or interest he may have acquired thereunder. 

(b) That ’'it may also be declared that the plaintiff is entitled to attach, 
levy and bring to sale in execution of the said decree of the 29th day of 
March 1884 the said property, and to reside in the said rooms until che sale 
thereof. 

(c) " That the defendant Gopaul Chunder Lahiry may be restrained by 
and under the order and injunction of this Honourable Court from executing his 
said ^decree of the 5th day of February 1885 against tlie plaintiff pending the 
finardetermination of the suit. 

(d) " That the proceedings in the matter of the said claim of the defen- 
dant Gopaul Chunder L&hiry may be stayed pending the final determination of 
this suit. 

(fi) “ That should the said claim be allowed pending the final determi- 
nation of this suit, then this suit may be taken as one to establish the plaintiff’s 
right to the said property. 

(f) " Tllfat a receiver may be appointed to take charge of the said pro- 
perty pending the final determination of this suit. 

(g) “ That the plaintiff may* have such further or other relief as the 
nature of the case may require.” 

[774] On 2nd March i^tice was issued upon the plaintiff of an application 
that the decree which I had given him should not ^ executed until the suit 
filed by the defendant had been disposed of. 
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That application was heard by WILSON, J., on 30th and 31st March. 
Mr. Bonneriee and Mr. Gasper appeared in support of it. Mr. Htll and 
Mr. O'Kinealy opposed it. 

* 

Shortly before Mr. Bonnerjee rose to reply to the arguments of Mr. Htll 
and Mr. O’Kinealy, he called for the conveyance, read it, and discovered, as he 
contended, that it was clear, on the face of it, that it did not pass the whole 
estate In the premises to the plaintiff, hut only seventeen-twenty-fourths 
thereof, and he relied on this fact in his reply. , 

It was not until Mr. Bonnerjee read the conveyance on 31st March that 
it was discovered that Mr. Phillips had incorrectly stated its purport on 2flth 
January. On the 31st March the defendants’ solicitors were advised to mAke 
an application to me for review of judgment. I did not sit on 1st April ; the 
Easter Vacation commenced on 2nd April, and application for a rule msi was 
made to me on there-opening of the Court on 9th April, which I granted 

The conveyance of 19th March 1883 was filed with the plaint and 
disclosed in the plaintiff’s list of documents, but inspection thereof refused on 
the ground that it formed part of the plaintiff’s title and was therefore 
privileged. 

On 24th June and 4th July Mr. Hill showed cause against the rule, and 
on the latter day Mr Gasper argued in support of it. 

After hearing Mr. Hill I felt satisfied that the facts disclosed “ sufficient 
reason ” for my granting the review , but I doubted whether the affidavit upon 
which the rule had been obtained disclosed “sufl&cienUcause” for not making the 
application within the period prescribed by the Statute of Limitation, viz., 
twenty days from the date of the decree. 

Anyone reading the affidavit would, T think, come to the conclusion that 
it meant to convey the impression that the only two opportunities that the 
defendants’ advisers had of reading the conveyance were on its production 
before me on 29th January and on its production before WijTjSON, Jf, on 31st 
March, and I am hound to say I was both surprised and pained to find that this 
[775] was not so, and to learn from the managing clerk to the defendants’ 
solicitors that he had supplied a copy of it to the learned counsel who prepared 
the written statement, and had briefed a copy to both his counsel at the trial. 

These facts to which 1 have last alluded cause the question as to whether 
there is “ sufficient reason ” for granting the review to assume a very different 
complexion from what it bore at the close of Mr IldV s argument , and k have 
considerable hesitation in holding that there is “ sufficient reason ” , iTut I 
think those words should receive a libeial construction, that they should be 
construed so as to do substantial justice to the parties^ and as it axipears to me 
that Mr. Gasper’s construction of the conveyance is the.correct one, I think 1 
ought to grant the review provided the defendant has shown “ sufficient cause ” 
for not coming hero within twenty days after the date of tife decree 

This is a difficult question. At the hearing, I thought the case of Ander- 
son v. Corporation of Calcutta (T L , 10 Cal., 445), was fatal to^the defendant. 
I am bound by that decision, (though I mus^ respectfully say that I could not 
arrive at the same conclusion as the learned Judge who decided it arrived at), 
and unless I can clearly distinguish it froffi the present case, I must discharge 
this rule. 

In that case Anderson had brought an action Against the Corporation of 
Calcutta and the Secretary of State for India ; ne obtained a decree against 
the Corporation, and his suit against the •Secretary of State was dismissed 


1330 



LJkB. li OaL 77 $ gopaul cHUNt)EH Ac. t?. solomon [1886] 


with costs, and those costs were added to the costs he was to receive from 
the Corporation ; the decree in that case was made on 27th June 1883 ; the 
Corporation gave notice of appeal on 20th July 1883, not making the 
Secretary of State a party respondent ; the plaintiff's attorne^vi at the time he 
was served with the notice of appeal, did not observe that the Secretary of 
State was not a party respondent, and first noticed it on 8tb January 1884, 
and on 22nd January he applied for leave to file a cross-appeal against the 
Secretary of State. A rule mst was granted, and after argument discharged. 

In that case the plaintiff's attorney no doubt ought at once to have 
noticed that the Secretary oi State was not a party respondent ; in this case 
thct defendant’s advisers ought to have [7783 read the conveyance, but Ander- 
son’s attorney was not misled by some one else, in good faith, inaccurately 
stating the purport of the notice to him Moreover, he waited for a fortnight 
after the discovery of the omission before he made his application , here the 
defendant has applied to the Court at the earliest available opportunity after dis 
oovery of the mistake , there has been no interval of negligent inactivity on the 
part of the defendants' advisers since the discovery of the mistake. On these 
grounds, without putting away the effect of the judgment in Anderson v. Cor- 
poration of Calcutta (I. L. E., 10 Cal., 445), I think the cases may be 
distinguished. 

In connection with this object, and as affording a guide to the principles 
that should guide a Judge in dealing with such a case. I would refer to the 
judgment of Bowen, L. J In re Manchester Economic Building Society fL. R., 
24 Ch. D., 488 (503)] . “ It seems to me tha' to attempt in any one case to lay 
down a set of iron rails on which the discretion of the Court of Appeal 
was always to be obliged to run, and to say that the leave of the Court 
would never be granted, except in certain special circumstances, and in 
a defined way, would be very perilous The rules leave the matter at 
large Of course it is to be exercised in the way in which judicial power and 
disoretior^ ought to be exercised, upon principles which are well understood, 
but which had bo'cter not be defined in a case except so far as may be necessary 
for the decision of that case, otherwise there is the great danger, as it seems 
to me, of crystallizing into a rigid definition that judicial power and discretion 
which the Legislature and the rules of the Court have for the best of all 
reasons left undetermined and unfettered " and Pritchard v Pritchard (L. R., 
55), is also somewhat in Joint. 

Upon the whole then, though not without misgiving, I rnust make the 
rule uKsolute , but under the circumstances the defendant must pay the costs. 

The plaintiff to have all his costs of, and incidental to, the rule, and the 
payment of these costs to be a condition precedent to the hearing of the 
14 Q. B. D. review. * * 

Rule absolute. 

Solicitor for the Plaintiff ;^Mr. C F, Pittar, 

Solicitors for the defendant : Messrs. Watkins d Co, 


„ « KOTES. 

[This case reverted ^ appeal. See (1886) 18 Cal. 62.1 
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lUOHUNATH BAIiI V, MAHABAJ BALI [1886] I.L.K. 11 Cal. 777 
[777] PRIVY COUNCIL. 

* The 12th March, 1885. 

Present : 

Lord Blackburn, Sir B. P. Collier, Sir B. Couch, ani> 

Sir a. Hobhousb. 

Baghunath Bali Plaintiff 

versus 

Mahara] Bah....‘ Defendant. 

[On appeal from the Court of the Judicial Commissioner of Oudh.] 

r 

Limitation Act (XV of 1877), sch II, art. 127 — Exclusion from loint property. 

• 

A collateral member of a Hindu family, alleging it to be joint, claimed hib share of 
ancestral property m Oudh, part of which formed a taluk inherited, for a considerable time 
past, by the eldest son, who taking the whole of it had given ihaintenanco to the other mem- 
bers. This taking was entered in the first and second of the lists made under the provisions 
of the Oudh Estates Act 1 of 1869, and as to it there was no ground of claim But with 
respect to the savings, accumulations, and investments made from the income and proceeds of 
the taluk before the confiscation and restoration of Oudh lands in 1858, the contention was 
that each member was entitled to his share, and that, by the presumption in respect of a joint 
family, the burden was on the talukdai to prove that there wore no savings, dt accumu- 
lations, made otherwise than out of the taluk, and before the confiscation. 

Held, that if it were assumed that the family ^as for some purposes undivided, still, 
this was not the case of an ordinary undivided Hindu family and that in such a case as this, 
the presumption must depend on somewhat special circumstancos 

• • 

However, this case must be decided on the distinct ground that, as the claimant h^ boon 
excluded from his share, if he had one, for more than twelve years, he knowing of this excllsion, 
the law of limitation enacted in Act XV of 1877, Sch. II, Art. 127, was applicable and the claim 
was barred by time. , • 

Appeal from a decree (25th April 1882) of the Judicial Commissioner of 
Oudh, affirming a decree (18th August 1881) of the District* Judge of Lucknow. 

The suit out of which this appeal arose was to obtain a declaration of 
the plaintiff’s right as cousin of the defendant, the son of his paternal uncle, to 
a share in village lands, pattis, and groves, mainly included in taluk Bampur 
in pergunnah Dariabad, in the Barabanki^ district oi Oudh ; to a share in 
maafi villages and houses ; and to a share also in personal effects, 
[778] bonds, cash, &o., the whole being alleged to have been the ancestral 
joint property of the family to which both partiefil belonged ; and to be of the 
value of more than eight lakhs of rupees. 
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The following pedigree was given in the District Judge’s judgment, and the 
family was said to be traced back to one Pirthi Bai in the thirteenth century 

^ SUKOEB Dass 


Rai Murar Das Sobha Rai Drig Das 

I 

Shanker Das 

I 

Santokh Rai 

I 

Abdhut Rai 

I I I 

Bans Gopal, Badan Singb, Hiralal 

no issue. no issue | 

Sital Penhad 


Rae Suraj Bah Anand Bah, Partab Bah, 

! no issue died 1864 

Abhram Bah," | | 

died 1880 Su^j Bah, Raghunath, 

I no issue, died 1877 Plaintiff d Appellant 


Maharaj Bah, 5 other sons, 

1st Deft & Respohdeni Hefendants 

The defence was that the ancestral property was all comprised in the 
sanadt taluk entered in the first and second of the lists prepared m conformity 
with s 8 of the Oudh Estates Act, I of 1869. The law of limitation under Act 
XV of 1877, Sch. II, Art. 127, was also relied on 

The District Judge of Lucknow, distinguishing the taluk from the “ non- 
talukdari ” property, fixed issues raising questions whether the family was joint 
or divided, and whether the property was ancestral or not, also whether the 
talukdar was in the position of a trustee for the family or not He was of 
opinion that, though nothing hut the taluk came under Act I of 1869, 
the two kinds of property distinguished above were not subject to two sets 
of customs, but both to o'ne set, and that there was evidence that the eldest son 
obtained all the property, not the taluk only. He concluded lihat there was 
no pfbof of joint possession of the property, moveable and immoveable, either 
within the period of limitation or at any previous time. As to the maafi or 
assigned revenue in the maafi villages, it had been assigned for two lives only, 
both having now terminated, while [779] as to the grant of the zamindari or 
ownership of these villages, no proprietary title or right to possession was 
shown by the plaintift As the defendant had not these villages in the list 
attached tio his summary settlement kabuliyat, and showed no acquisition of 
them subsequent to confiscation, it might be that the proprietary right was 
still vested ir^ the Government by the confiscation, but it was not vested in 
the plaintiff No relation of trq^t was established or had been alleged, but 
such as would arise froln the position of the plaintiff as a member of a joint 
family ; and his claim in«that character was disposed of by the above findings. 
The above decision was affirmed by the Judicial Commissioner in the following 
judgment : — 

“ Abhram Bali, the fatllfer of the defendant-respondent, and first cousin of 
the plaintiff-appellant, was a talu]^dar. He was engaged with at the summary 
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settlement, and again at the regular settlement. A sanad was granted to him, 
and his name is entered in the second list of talukdars (s. 8, Act I of 1869). On 
his death defendant-respondent succeeded him, and plaintiff-appellant now 
claims his share of the estate Primd facte the defendant-respondent is the 
owner of an estate which descends according to the rule of primogeniture, and 
it was for plaintiff to prove that he had a right to any portion of it. All 
that he -has proved is that the talukdar had not disowned his relations. They 
lived with him and enjoyed favours from him , they assisted in the manage- 
ment of the estate , hut there is no proof that they enjoyed any right of 
property in the estate. I can find nothing in ^he record to show that the 
plaintiff enjoyed anything except by the favour of the head of the family. 

“In the 12th ground of appeal it is alleged that the head of the family field 
as trustee. This was not asserted in the plaint, and I find no evidence in sup- 
port of the trust. 

“ A portion of the property claimed consists of villages which were held 
revenue-free for certain lives The revenue of certain lands was remitted for 
the lives of Abhram Bali. Partab Bali and their eldest sons Partab Bah was 
plaintiff’s father. On his death his eldest son Sheoraj Bah succeeded to the 
share of the maafi. Sheoraj Bali died in 1878 Thus the two lives on plaintiff’s 
side of the family have expired, and *he has no claim to anything under 
[780] the maafi grant Andlihere is nothing to show that he has any share 
in the zamindari right. 

“ Plaintiff- appellant has entirely failed to prove his claim and his appeal 
must be dismissed with costs " ^ 

On this appeal- - 

Mr. J, D Mayne, for the Appellant, argued that, although it was admitted 
that where property, having been confiscated, had been re-granted by the 
Government, the foundation of title was the grant from the authority having 
power to make or withhold it, so that the grantee took the estate granted to 
him as his separate acquisition , yet circumstances might «exist nSquiring a 
Court to find that a person so obtaining an estate, previously the property of 
his family, was a trustee for the joint members of that family — Hardeo Buksh 
V. Jowahtr Stng (L. E., 4 Ind. Ap., 178) , Harparsad v Sheodtal (L. E., 3 Ind 
Ap., 259). 

That in this family there had ever been a partition had not been made out 
and, on the facts proved, the District Judge should have held that there was* on 
the part of the head of the family, a relation of trust existing, if not as to the^aluk 
itself, at all events in regard to family property outside it. It was submitted also 
that certain further evidence should have been received. All savings and accu- 
mulations, down to the time of the confiscation in March 1858, should have 
been held divisible among the members of the family as'joint property, as well 
as property purchased before that date The plaintiff had Jived, and had been 
maintained in the family house He was entitled to his share from all sources 
other than the taluk itself, even if that belonged to the head of the family. 
This would appear from the application of general rules of Hindu law ; and it 
had also been expressly decided in G jM. D. Malyx/raj Ulungaru v. JRaja 
Bao Puntulu, dc, (5 Mad H. C , 31) that the rule of impartibility applicable to 
zamindaries did not extend to the personal property of a zamindar left at 
his death , and that such property was divisible among his sons after his 
death. The appellant’s position was that he waa a member of a joint [781] 
family, of which the talukdar was the head or Managing member. Accord- 
ingly, on the latter, if he alleged any part of»the joint ifamily property to be a 
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separate acquisition by him, or to be his separate estate, was the 
of proving it to be so. This resulted from the general presumptions applicable 
to Hindu families ; and it followed that where, as here, there was a nucleus of 
joint family property out of which acquisitions in the possession of the manag- 
ing member might have been made, the law threw on him the burden of 
proving them to be his separate property, if he claimed them to be so. As 
regards the property other than the taluk, the District Judge had wrongly laid 
upon the plaintiff the burden of proving union, joint property, and partibility, 
all of which attached by presumption to family estate In supporting that 
judgment the Judicial Commissioner had erred. 

Beference was made to portions of the judgments in the following cases : 
Lekraj Kuar v. Mahpal Singh (I. L. R., 5 Cal., 744 , L. R., 7 Ind. Ap., 68) ; 
Bewan Pershad v. Badha Btht (4 Moore’s I. A., 168) , Neelktsto Deb Burmono 
v. Beerchunder Thakoor (12 Moore’s I. A., 540). Beference was made to the 
decisions in Chhabila Manchand v. Jadmbhai [3 Bom. H, 0. (O. C. J.,) 87] ; 
Krisnappa Chetti v Bamaswamt Iyer (8 Mad. H. C., 25) , LuximonBao Sada- 
sew v. Mulhar Boo Bajt (2 Knapp P. C. Ca., 60) , Paulhem Vallu Chetti v. 
Paulhem Sumah Chetti (L. B., 4 Ind. Ap., 109) , Pranknsto Mozumdar v. 
Bhagirati Gv/pHa (20 W. R., 168) . Umnthnath Chowdhry v. Goureenath Chow- 
dhry (13 Moore’s I. A., 549) , GobinUchundei Mukerp v. Doorgapersad (14 B. 
L. R., 337) ; Vedavelh v. Narayana (I. L. R., 2 Mad., 19) , Dharam Das Pandey 
V, Shamasoondri Debi (3 Moore’s I. A., 229) , Han v. Maruti (1. L R., 6 Bom., 
741) , Hansji Chhtba v. Valabh Chhtba (I. L. R., 7 Bom., 297). 

Mr. J, Graham, Q. C., and Mr. J. fl. A. Branson, for the respondent, were 
not called upon. 

[782] Their Lordships’ Judgment, after Mr. Mayne had been heard, was 
delivered by 

Sir B. P. Collier. — In this case Rai Raghunath Bali sued Rai Maharaj 
Bali for the purpose of recovering the half of a taluk in Oudh, together with 
other prqperty which is specified in the plaint, of various descriptions, some 
real property, some personal property, and some inaafi villages. The relation- 
ship of the parties is sufficiently stated in a short pedigree to be found at the 
beginning of the judgment of the District Judge. It appears that Sital Farshad 
had three sons, Suraj Bali, Anand Bali, and Partab Bali. Anand Bali died 
without issue. Partab Bali had two sons, Sheoraj and the plaintiff, Sheoraj 
having died some years before the suit was instituted. The other son of Sital, 
Suraj Bali, had a son, Abhram Bah, who died in 1880, leaving the defendant 
his h^ir and successor. 

The taluk ' in question is one which for a very considerable time has 
descended to the eldest son, who has taken the whole of it, and has given main- 
tenance to other memfieVs of the family. In 1858 a summary settlement of 
this taluk was made with Abhram Bali, the father of the defendant, and in 1860 
Abhram received at^awad in gursuance of that summary settlement, whereby 
the taluk was granted to him and to his heirs on the principle of primogeni- 
ture, and his name was subsequently inserted in the first and second list of 
talukdars in the Oudh Estates Act of 1869. This being so, no question has 
been raised on the partcof the appellant as to the right to the taluk except on 
the suggestion of a trust— the proof^f which has entirely failed. 

The other descriptions of property remain to be dealt with. First, with 
respect to the maafi villages, it appears that there was a grant of them to 
Partab, the father of the plaintiff, and Sheoraj, his eldest brother, for their lives. 
Those lives having determined, the property reverted to the Government, tod 
was granted to the defendant. With respect to them, also, no question arises. 
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We have only, therefore, to deal with accumulations which have 
been miade by the defendant, or his father, or his ancestors. With respect 
to them it is admitted that any savings made C7833 from the pro- 
ceeds of the taluk since tne summary settlement of 1858 would belong 
to the defendant. The question, therefore, is still further reduced to 
savings and investments whicli have been made at an earlier time, or from 
proceeds' other than those of the taluk As to them the plaintiff contends that 
the family being joint he is entitled to his share. A very able and ingenious 
argument has been addressed to their Lordships on the part of Mr. Mayne for 
the purpose of showing that the family was joint. *The Subordinate Judge has 
found that they were not joint , but in the view which their Lordships take,of 
the case it is not necessary to decide this question. 

It has been further contended by Mr Mayne that the burden is thrown 
upon the defendant to prove that there were no savings or accumulations other 
than out of the proceeds of the taluk or before 1858 But it appears to their 
Lordships also unnecessary to determine this question. They observe, however, 
this is not the case of an ordinary undivided Hindu family, if it be assumed that 
the family was for some put poses undivided, and that the presumptions must 
here depend upon somewhat special circumstances. 

Their Lordships are of opiryon that there is a ground, and a very distinct 
one, upon which the cause must be decided It has been distinctly found by 
the District Judge (and that finding has been adopted, though not in express 
terms, by the Judicial Commissioner of Oudh, who has affirmed the ludgment, 
though without giving any lengthened reasons fo^; his decision) . “ With 

rosi>ect to all the rest of the property other than the maafi villages, I am of opinion 
that it is not only not proved that plaintiff’s branch had joint possession, but 
that the exclusive ix)8ses8ion by Abhram Bali and defendant on their own 
behalf alone is established.” If this finding is right, the Limitation Act of 
1877, XV of 1877, Art. 127, Sch. II, applies, the term of twelve years, accord- 
ing to that Act, running from the time when the exclusion of the plaiptiff was 
known to him It appears to their Lordships that this finding of the Judge is 
altogether supported by the evidence, and that the plaintiff’s exclusion must 
have been known to him at latest in 1858 or 186p. It has, indeed, been contend- 
ed that there was [ 784 ] some joint possession on behalf of the plaintiff, on the 
grounds 1st, that he lived in the family house, thoagh not in the same apart- 
ments with his cousin ; 2ndly, that he obtained an allowance of some Rs. 90 
either per menflem or per annum, — it does not clearly appear which. The first 
of these grounds does not appear to their Lordships to establish joint posses- 
sion ; the second goes some way to negative it. 

The plaintiff has been excluded from his share, if he had one, of the 
family property, for more than twelve years, and he ifiust have known of this 
exclusion. If so, the Statute of Limitations has run against him. 

Their Lordships will humbly advise Her Afejesty that* the appeal should 
be dismissed, and the appellant must pay the costs. 

Appeal dismiHRed. 

Solicitors for the Appellant : Messrs. Yoy/nq, Jackson, and Beard. 

Solicitors for the Respondent Messrs^^lFa^A;ms d Jjaitey. 


NOTES. 

[ A claimant admittedly out of enjoyment of properi^ for the statutory period must 
prove the facts preventing the bar b> limitation . — (1886) If Bom., 216 (219) , 18 Mad, 418. 

As regards the onus of proof in suits relating to joint family property see (1907) 11 
C, W. N. 478 P. C.l • 


6 CAL.— 169 
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APPELLATE CIVIL. 

The 4th August, 1886. 

Present : 

Mr. Justice Wilson and Mr. Justice Beverley. 


i Sarat Sundari Dabi and others Plaintiffs 

1 versus 

The Secretary of State for India in Council Defendant ' 


Assessment of accreted Lands — Act IX of 1847, ss. 6, 9 — Order of Board 
of Bevenue when final under s. 6 of Act IX of 1847. 

The effect of the words “ whose order thereupon shall be final ” in s. 6 of Act IX of 1847, 
IS, that where an assessment has been made under s. 6, which has been approved by the Board 
of Revenue, such assessment is final and cannot be called in question m a civil suit ; but 
the fact of an assessment having been made is no bar to a suit raising the question, whether 
,the Board of Revenue had jurisdiction under s 6 of the Act to assess. 

Act IX of 1847 applies todand re-formed on the site of a permanently settled estate. 
This was a suit for a declaration that certain,^ lands were a re-formation on 
the original site of the plaintiffs’ permanently * settled village of mouzah Boyram- 
pore, and as such, not subject to Government assessment. 

r786] The plaintiffs stated that they were jointly in possession as 
zamindars of certain inehals in Pergunnah Luskurpore, in which the mouzah 
in dispute was situate ; that at the time when their predecessors were in 
possession of these mehals, a portion of the land of Mouzah Boyrampore had 
been submerged in the bed of the river Mohanunda , and that subsequently 
this land re-formed on its original site , that in 1849. at the time of the 
Government survey, this land was again partly submerged, and as a conse- 
quence cthe survey and thak measurements made in 1849 included only such 
portions of this mouzah as had re-formed , that subsequently to this survey 
the portion winch had re-formed was again submerged, and did not commence 
to re-form till the year 1864 when a portion only of the mouzah re-formed. 
That at about the time whilst the land re-formed was in possession of the 
plaintiffs, Government ^rtade a dearah survey, and in 1871 settled in tjarah 
sqch of the land as had re-formed on its original site as excess land for a term 
of ten years under Act IX of 1847 with the plaintiff No. 1, atid one Coomar 
Gopalendro, reserving to the other co-sharers, who refused to take settlement, 
maXikana, as persons entitled to take settlement . that no remission of rent was 
allowed hy Government for the land which had not re-formed, and that after 
the expiration of this settlement, they had held possession of this re-formed 
portion as niabks iif zamindari right, and on the 10th February 1882 served 
notices on the Collector, under s, 424 1 of Act X of 1877, signifying their 
intention to bring a suit to enforce their rights to the land, the Government 
having attempted to Sxercise khas rights thereon. 

• Appeal frt>m Original i5ecree No. 106 of 1884, against the decree of Baboo Pramatba 
Natb Mukerji, Rai Bahadur, Subordinale Judge of Bajshahye, dated the ISth of February 1884« 
t [Sec. 4*24 — No suit shall be instituted against the said Secretary of State in Council or 
ft against a puUic officer until the expiration of two months next 
Not c e ’ previous to after notice in writing has been in the case of the Secretary 
suing Secretary of State in of State in Council delivered to, or left at, the office of a Secretary 
Councilor public officer. to the Local Government or the Collector of the Dietnct, and, 
in tiie case of a public officer, delivered to him or left at his office, 
stating the cause of action and the name and place of abode of the intending plaintiff ; and 
the plaint cotitain a statement tbAt such notice has been so delivered or left.] 
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The defeni^ant contended that the land in question was not a re-formation 
on the original site of Mouzah Boyrampore , that at a dearah settlement in 
1867-68, the disputed land was found to be excess land accreted to the 
plaintiffs’ estate, and that it had been assessed with revenue under the sanction 
of the Board of Revenue, and that therefore under s 9 of Act IX of 1847 the 
suit woqld not lie, and that under s. 6 of that Act the assessment was final, 
and not liable to be set aside by a Civil Court . it was further contended thAt 
the plaintiff's not having been in possession of these lands as zapundars wdthin 
twelve years before suit, the suit was barred. , 

[ 786 ] The Subordinate Judge decided in favour of the defendant, deciding 
the contention as to the effect of s. 6 of Act IX of 1847 in his favour, on She 
authority of the following cases . Dctuan Bamjewan Stnqh v. The Collector of 
Shakabad (14 B. L R , 221 note , 18 W R., 64) , The Collector of Moor shed abad 
v. Dhunput Singh (15 B. L R 49 , 23 W. R , 38) , Narani Chundet v Taylor 
(I. L. R., 4 Cal , 103) , and also holding s. 9 tp ho a bar to the suit. 

The plaintiffs appealed to the High Court. 

Baboo Smiath Das and Baboo Ktshorilal Sarkar for the Appellants. 

The Senior Government Pibadei (Baboo Aimoda Pershad Bauer ji) (or the 
Respondent 

The Judgment of the Couit (Wilson and Beverley, JJ.), was as 
follows : — • 

This was a suit brought by the plaintiffs to establish their zamindari right 
to certain lands as having re-formed on the original site of Mouzah Boyrampore 
or Boyamari within the plaintiffs’ permanently settled niehals of Pergunnah 
Luskurpore, and to have it declared tliat the (iovornment had no khas right in 
the said lands, and that thev were not liable to a fresh assessment of land 
revenue. * * 

The plaint alleges that Mouzah Boyrampore formerly comprised some 
7,284 bighas, but that the greater part of these lands had diluviated at the 
time of the revenue survey in 1849 . that after that survey the whole of the 
lands disappeared, but tliat from 1865 portions began to be re-formed on the 
original site , that in 1868 the Government made a dearah survey of the Itgids 
thus formed, and on May 6th, 1871, settled them with two of the zam^ndars 
for a term of ten years “ after maintaining the right of the proprietors ; ’* and 
that since the expiry of that settlement the plaintiffs i[had be^n in possession 
as owners. . 

The plaint is inconsistent and indistinct. In one place it asserts that the 
Government was itself claiming the zamindari title to the l^nds in dispute, and 
in another that the Government had recognised* the zamindari rights of the 
[ 787 ] plaintiffs, and had merely imposed an additional assessment on the lands. 

The defence was virtually that the lands in suit, having been found at the 
time of the dearah survey, to be excess lands gained by alluvion since the date 
of the previous survey, had been settled uader the provisions of s. 6 of Act IX 
of 1847, and that under ss. 6 and 9 of the Act that assessment was final and 
not liable to be set aside in a Court of Justice. It was further contended that 
the plaintiff’s not having been in possession of the/ands in dispute as zamindars 
within twelve years beforA suit, their claim was b^red by limitation. 
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Several issues were framed in the case, of which the second and third 
were as follow . — 

2nd. — Whether the suit is barred by limitation ? 

Srd.’- Whether plaintiffs are barred from bringing this suit, the lands in 
dispute having once been assessed as excess lands under the sanction of the Board 
of Bevenue ? 

The lower Court has found both these issues against the plaintiffs 

As regards the question of limitation, we are unable to see how it can 
arise in the present suit. The case for Government is (see paragraph 7 of the 
written statement) that at the time of the dearah survey the lands in suit were 
found to be excess lands, which had accreted to the estates of the plaintiffs 
and their co-sharers, and that they were merely assessed with additional 
revenue as such accretions. It is no part of the defence that the lands were 
ever claimed by Government as the property of the State The settlement 
proceedings show that the proprietors of all the nine mehals to which the lands 
were found to have accreted were invited to accept the settlement, and the 
settlement was made With the owners of two mehals only, because the others 
either refused to take it or omitted to appear. Malikana was, however, reserved 
for them ; and although those owners who took the settlement are styled 
ijaradars, the meaning of that phrase apparently was that the settlement was 
a temporary one Only, and it cannot be contended from its use that the Govern- 
ment either had, or intended to set up. a proprietary interest adverse to the 
plaintiffs. On the contrary, the possession of the [788] settlement holders 
must be taken to be the possession of the zamindars, and the question of limita- 
tion does not therefore arise 

On the second point we think that s. 9 of Act IX of 1847 does not apply 
to the present suit. This is not a suit against Government or any of its 
officers on account of anything done in good faith in the exercise of any of the 
powers c«nferred..by that Act. On the contrary, it is a suit for a declaration 
that the provisions of that Act are inapplicable We agree with the remarks 
of Pheab, I., in the case of the Collector of Moorshedabad v. Dhunvai Singh 
(1^ B. L. R., 49 ; 23 W R., 38)* that the words of this section seem to be 
limited to forbidding a suit wherein the plaintiff seeks to make Government or 
any of its officers responsible in damages on account of anything done in good 
faith in the exercise of the powers conferred by the Act , 

JSie next question is, whether the Subordinate Judge vras right in holding 
that the suit was barred by the provisions of s. 6 of Act IX of 1847. 

Tliat section runs as follows : — 

“ Whenever on inspection of any such new map it shall api>ear to the 
local revenue authorities that land has been added to any estate paying 
revenue directly to Government, they shall without delay assess the same with 
a revenue payable to Government according to the rules in force for assessing 
alluvial increments, anS shall report their proceedings forthwith to the Sudder 
Board of Revenue, whose orders thereupon shall be final.*' 

What we have to consider is, What interpretation is to be put on these 
words, that the orders of j)he Board #f Revenue on the proceedings of the local 
revenue authorities shall be final ? Is it intended that the Civil Courts shall 
be precluded altogether trom enquiring into the legality of the proceedings 
of the revenue authorities ; are the orders of the Board final only as regards 
theAsonduct of the proceedings and the amount of the assessment ? 
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By s. 11 of the Code of Civil Procedure the Civil Courts have jurisdiction 
to try all suits of a civil nature, excepting suits of which their cogniasance is 
barred by any enactment for the time being in force. 

[789] The present suit is not brought to contest the amount of the 
revenue assessed upon the lands in dispute, but to contest the right of the 
revenue authorities to assess those lands with any additional revenue at all. 

The right to assess alluvial increments with Government revenue is con- 
ferred by Eegulation II of 1819, s 3, cl. 2 ; and ss 24 and 26 gf that Regula- 
tion provide for the institution of civil suits in certain cases to contest the 
awards of the revenue authorities. 

Similarly, cl. 3 of s. 14 of the Settlement Regulation (VII of 1822) runs 
as follows ■ — “ The decisions passed by the Collectors under the above powers, 
if not altered or annulled bv the Board or by Government, shall be maintained 
by the Courts, unless on an investigation in a regular suit it shall appear that 
the possession held under such a decision is wrongful and nothing herein con- 
tained shall be understood to authorize any Court to interfere with the decision 
of the revenue authorities relative to the ja?na to be assessed on any mehal or 
portion of a mehal, or to the extent and description of lands belonging to any 
mehal that may be assigned on the pj^rtition of the same to the several 
parceners concerned. *’ ^ 

In the case of Dewan Itam Jewan Singh v CoUcctoi of iihahabad (14 B. 
L. R., 221 note 18 W. R., 94), it was found as a tact that the lands in dispute 
were lands added to the estate witluri the meaning of s. 6 of the Act, and it 
was accordingly held that the Act applied, and thivt the orders of the Board 
of Revenue in regard to the assessment were final. 

So in the case of Collector of Moo? shedabad v. DhunpiU Singh (15 B. L. R.* 
49 : 23 W. R., 38), the orders of the revenue authorities were held to be final, 
but only “ as legards the person whom they may directly affect, viz , the 
zamindar,” 

• 

We think, therefore, that the words of the Act and the Reported cases go 
to this extent, that when an assessment has been made under s. 6 of the Act 
and approved by the Board of Revenue, that assessment is final and cannot 
be called in question in a civil suit. But the fact of an assessment having bJIn 
C790] made is no bar to an enquiry as to whether thb Act applied, and whether 
the revenue authorities had any right to make the assessment — in other words, 
whether they had jurisdiction under s. 6 of the Act, That is a question which 
we think it is open to the Courts to try, and that is precisely the qu'S^tion 
raised in the present suit. 

It is contended before us that Act IX of 1847 was intended only to apply 
to lands gained by alluvion or dereliction from the sea qivnvers in which no 
proprietary title existed, and that it does not apply to land re-formed on the 
site of a permanently -settled estate. « * 

We think, however, that on the face of the Act itself and the decisions of 
Dexoan Ram Jeivan Snigh v. Collector of Shahahad (14 B. L R., 221 note : 
18 W. R., 64), Bam Jexvan Singh v. Collector of Shahabad (l5 W. R., 127), 
and Collector of Moorshedabad v. JJhunput Smgh (23 W, R., 38) this conten- 
tion cannot be allowed to prevail. The object of the Act is to provide for the 
assessment of riparian estates from time to time, in accordance with the changes 
which periodical surveys may show to have taken place in their area and boun- 
daries. Section 3 of the Act refers to atevenue survey which is to be approved by 
Government as fixing the boundaries of estates, and provides that at intervals 
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o{ not less than ten years fresh surveys of such estates may be iniide. Section 5 
then provides for a reduction in the sudder jama when on a comparison of two 
successive surveys it appeals that the area of an estate has been diminished, 
and 8. 6 provides for an addition to the jama when on inspection and comparison 
of the new map land appears to have been added to the estate since the last 
survey. In every case the starting point is to be the revenue survey which, it 
would appear, is to be taken as representing the boundaries of the estate as 
they existed at the time q! the permanent settlement, and it is apparently not 
open to the revenue authorities to go behind that survey and enquire whether 
in fact the boundaries at the time of settlement were not other than therein 
represented. 

In the present case the revenue survey admittedly took place in 1849 , 
and if, as compared with the state of things a8cer-[791]tained at that survey, 
an accretion was found to have taken place at the subsequent dearah survey 
of 1867-68, we think the revenue authordties were bound bv the provisions of 
s. 6 of the Act to assess such accretion. 

Now it appears from the evidence that in 1868 there was an accretion to 
the estate mouzah Boyrampore as compared with the survey of 1849 ; and that 
being so, we must hold that the Act applied, and that the accretion was liable 
to assessment. It is true that (if we understand the settlement proceedings 
aright) the entire area found in 1868 was assessed without any deduction for 
the area existing* in 1849, apparently on the ground that in the meantime the 
whole of the lands had been diluviated- But tliis objection to the settlement 
proceedings has not been taken in the present suit, and even if it had been 
taken, it is open to question whether we could have mteorfered. The matter was 
one affecting the settlement proceedings in respect of which the orders of the 
Board of Bevenue are declared to be final. 

That the excess lands, however, were liable to assessment, seems to admit 
of no doubt, and we think, therefore, that the suit was rightly dismissed. 

The^ appeal is accordingly dismissed with costs. 

Appeal dismissed. 


^ * MOTES. 

[ This case mubt be deemed overruled in so far as it laid dowii that a former survey map 
was conclusive under Act PX of 1847 as to the original limits of each permanent] v -settled 
estate and therefore that the comparison of the two maps by the Revenue (?fhcer was conclu- 
sive oi&thc question of addition to the estate See 14 Cal., 67 (92) (F B.) , 17 Cal , 690; 30 
Cal ,^is91 (P C.). ^’hey are not conclusive and in the absence of evidence to the contrary, they 
may be judicially received in evidence as correct when made. 

The cvidontiarv value .of the survey maps is authoritatively stated in (1902) 80 Cal., 
291(PC)1 
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x\PPELLATE CIVIL. 

The mh May, 1885. 

Present : 

Sir Richard Garth, Kt., Chief Justice, and Mr. Justice Ghose 

Kokilmoni Dassia One of the Defendants 

versm 

Manick Chandra Joaddar and another Plaintitt’s. ’ 


Limitation Act, 1877, sck, II, els. 140, 141 — Adverse possession — 
Hindu mother— Reversioner. 

Semble, that, m Hindu law, where a mother succeeds to property as heir of her son, and 
her right thereto becomes barred bs a(}verse possession, the next heirs of her son on her death 
will have twelve years therefrom m which to sue for possession of the property. 

[792] In this case the judgment appealed from, in which the facts are sufficiently 
stated, was as follows — 

This was a suit for lecovery of possession of immoveable property on the basis of 
inheritance , plaintiffs alleging that one Haladhar died in 1266 (1859), that his property 
devolved in succession on his widow and his mother Bhagabati, and that on the death of the 
latter in 1287 (1680) the plaintiffs became entitled to it as iiext-of-kin, but were prevented 
from obtaining possession by defendants, the daughter and daughter’s son of Giridhar, a 
brother of Haladhar. 

% 

The Subordinate Judge found that the plaintiffs had the better title, but dismissed their 
suit on the ground that the right of Bhagkbati, and consequently that of the plaintiffs, was 
barred by limitation The onl> question now to be decided is as to the correctness of this 
finding. ^ 

The Subordinate Judge found that Haladhar and Giridhar lived as members of an 
undivided Hindu family , and that after the death of Haladhar, there was no formal separat;on ; 
that Giridhar died in 1273 (1866), and that although Bhagabati left the family dv«elling- 
house and put up at Chuamallikpara, where the family had a qolabaix, sjie was main&ined 
out of the profits of the joint property and used to come and reside occasionally at the family 
house, where she died in 1287 (1880) after residing there for a n^onth and a half. 

I think these findings are fully borne out by the evidence in* the case ; some attempts 
were made to show on behalf of the defendants that Bhagabati was turned out of the family 
house by the defendant Kokilmoni ; that the latter refused to maintain her, and that 
Bhagabati maintained herself by her own private means and lived In a house built by herself 
with her own means. But these assertions are advanced in a random a'^d contradictory 
manner, the statements of one witness being inc'insistent vnth those of another, and the 
intention appears to be to make out at all hazards a case of exclusion from the family 
property ; for example, Modhu Sudan says that Bhagabati formally e resigned cher 

* Appeal from Appellate Decree No. 2416 of 1883, against the decree of G.G. Dey, Esq., 
OffioiatingoJudge of Nuddea, dated the 1st of August 1868, reversing the decree of Baboo 
Amirta Lall Chatorji, Subordinate Judge of that District, dated the 31st of March 1882, 
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property — a fttatement \vhioh is not confirmed by any other witness, and which is inconsistent 
with the theory advanced by others that Kokilmoni drove her from the family dwelling-house 
at Dowlutpur and excluded her from participation in the family property. The admitted fact 
that she made very frequent visits to the family dwelling-house and ended her life there, is 
enough in conjunction with the evidence for the plaintifis to show that she was never 
excluded from the joint family, and that she was maintained out of its resources all her life. 

I also agree in the finding that Bhagabati never managed the property, and that the 
management of the whole family property was after the death of Haladhar conducted bv 
Giridhar, and on his death by IQikilmoni, or rather bv her husband Modhu Sircar in hjr 
name . the actions of Bhagabati, which are set forth as acts of proprietorship, appear to^be of 
little importance, except the alleged appointment of a servant which is doubtful 

[798] On these facts the Subordinate Judge is of opinion that the possession of Giridhar 
was probably not adverse to his mother Bhagabati, but that the possession of Kokilmoni was 
adverse, inasmuch as after the death of Giridhar, she obtained a certificate under Act XXVII 
of 1860 to collect the debts due to the e<^tate of Giridhar and Haladhar , that her application 
set up an adverse right ; and that since the date of that application, she has been in possession 
on the right therein asserted for more than twelve years, thereby barring the claim of 
plaintiffs as reversioners. 

f 

I think that the lower Court has attached undue importance to the assertion of right 
made in the application for a certificate in 1867 , the occasion for that application arose upon 
the death of Giridhar, whose daughter Kokilmoni was undoubtcdl> the proper person to 
obtain a certificate as regarding his estate It is true that the body of the application con- 
tained a recital that Giridhar had been for twelve voars m possession of llaladhar’s share, 
and that the petitioner was now iii possession of it But this matter was not referred to bv 
the Judge in his order granting a certificate to Kokilmoni on the ground of her proved 
relationship to Giridhar No copy of the certificate actually granted is filed, and it is not 
clear that it was styled a certificate to collect debts due to the estate of Haladhar, as well as 
Giridhar , or that notice of the application had been issued as of an application affecting 
Haladba/s estate r From the way in which the petition was framed, it would appefir that 
the drafter of it, at least, was aware that some other person had a better title than Giridhar 
to the estate of Haladhar In any case there is no proof whatever that this assertion of right 
was brought to the notice of Bhagabdti But if not brought to her notice, it cannot operate 
to exclude her, I think, according to the rulings in force For example, in Sarafunnees^ta 
Bibi v. Kailaah Chandei (kingopadhya (25 W. R , 63), it was held that possession of a 
oo-«harer-defendant would not become adverse until the plaintiff claimfll or asserted some 
right cin the land held by her co- sharer and that right was denied by him. The case here is 
the tionverse one^. the right was asserted by the defendant , but on the same principle it 
should be held that the assertion did not exclude Bhagabati unless it was clearly brought to 
her notice. She was, it appears, an illiterate woman, and it was natural that she should 
acquiesce in the management of the joint property, first bv her son, and then by her sou’s 
son-in-law, so long as she was maintained out of the joint family resources , whether she knew 
of her right with regard to Haladiiar’s succession, there is nothing to show . it is not impro- 
bable that she may have, been ignorant of it But inasmuch as she remained in the joint 
family, and there is no proof that she was clearly excluded, it appears to me that her righi 
was not barred at any time up to her death in 1287 B, and that the suit of the plainliff- 
reversioners is consequently not barred either An argument has been advanced by the 
respondent that there couldcbe no joint fatoiily [79i] of which Bhagabati and Kokilmoni were 
both members; that Kokilmoni, as a married woman, must be taken to belong^ to her 
husband’s a separate one from her father’s , and that therefore her possession of the 

property of H a la dh a r, to which had no title, was a genuine adverse possession on her own 
account, But *11 the evidence m the^case indicates that Kokilmoni remained in the family 
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Abatement of Bent- 

Rent suit — Dduvum — Ttans/eree of tenant, riqhi of, to nbatemvni, A height has a 
right to, and can claim an abatomcnt of, rent where {ho area of the land, the 
subject of his tenure, has been diminished by diluvion, and such right passes to a 
purchaser on a sale of the tenure. Prowi^mo Moifee Dosvr v Doyti Afoyee Do^see 
distinguished 

KALI PRA8ANNA RAI V DHANANJ\1 CxHOHK XI 

Suit for — Smt for apportionment of rent —Bengal Act VIII of 1869, s 19— Limitation 
Act (XV of IStll), sc/i.. //, dVf. 120 In 1877 certain butwara proceedings were 
terminated, and the amount of land hdld b> the plaintiff in the portion of the 
estate allotted to the defendant was ascertained. The rent payable was admitted 
to beat the rate of Rs 4 per biggah In 1881 the defendants sued the plaintiff foi 
rent of a larger <imoiint than the plaintitT admitted to be due, and^ obtained a dccre(‘ 
on the 31st May 1881 On the ‘20th September 1881, the plainciR instituted' a suit 
nominally under the provisions of s 19 of Bengal Act VJII of 1869 for abatement 
of rent, upon the ground that the defendant^ were seeking to charge him rent 
upon a large amount of land thamho actually hold The defendants pleaded that 
the suit was barred by limitation as being brought more than one >cAr after the 
cause of action accrued The Court found that the amount of land 'hold by the 
plaintiff was the amount stated by him in his plaint, and not that alleged b> the 
defendants Held, that the suit was rathe i one foi the apportionment of rent 
after thp hutioara, proceedings, and not one for abatement (if rent, and that it was 
not barred by limitation, inasmuch as the period allowed foi such ^iiit must be 
taken to be six years and not one voai 

DURGA PERSHAD 1.. GHOSITA CtOltlA . . ..XI 

Ab«tm6iit-~ 

CAiarge of See CHARGE, FORM Ol' 

Absence- 

Of defendant from Bnli$h Mia See LIMITATION 

Of ent'ty^in a book is n relevant undet s 34, Evidence Act. Sec* EVIDBNOK 

Abw^bs— 

Ilhgahtyof. Cesses--Reg VIII of 1798, s 54 — Reg, JV of 11 —Reg V ot 1812, 
s 3—Heng Act VIII of 1869, .s. U— 4cf X of 1869, s Iff— Contract Act (IX of 
18f2), s 23. Where it is not actually proved that abiuabs have been paid, or have 
been payable befoie the tune of the permanent settlement, a landlord is not legally 
entitled to recover them as against his lyots, even assuming that by the custom of 
the estate the ryots, and their ancestors before them, have for a groat number of 
years, paid such abwahs Semhle, that a claim foi the recovery of abwtfhs existing 
before the time of the permanent settlement would not be enforceable 
CHULTAN MAHTON v TILUKDARI SINGH - • ..XI 

Aooeleration— 

Of remainder on failure of life estate See WILL 

Aooount— 

4* among members of famtly See HINDU Law, WlLii 

Statement of unsigned See LIMITATION ACT. 1877. 

Smt for. See PARTNERSHIP. 

Aooretion— 

To parent tenure. See LAND ACQUISITION .KC'?, 1870. 

Aooretione— 

To husband' s estate See HINDU L4W, ALIENATION. 

Aooumulations— 

See Hindu Law, Will 

Accused t Bight of, to kiwo tfie eract value of charge bt ought against him. Bee 
Charge, Form.of. • 
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Action in rem — 

Owner indirectly tmpleaded — Tonnage Contract — Vice Admit ally. The ‘*M. 8.,” a 
steam tug, was hired to tow the barque “ N ” down the Hughli, and in conse- 
quence of the negligence of the master of the tug whilst so employed, and of his 
wilful disobedience to the order of the pilot on board the ' ‘ N " the latter ran foul 
of a sailing vessel the S P considerable damage being done to both sailing 
vessels The “ S P ” took proceedings against the “N.” for the damage sus- 
tained, and an action in rem was brought (pending the proceedings taken by the 
S. F.”) by the “ N.” against the tug to recover damages, including any dama- 
ges that the “ N.’* might have to pav to the owners of the “ S. P.” The defence 
set up by the tug was, protection under its towage contract, which was to the 
effect that the proprietors of the tug should not bo responsible under any circum- 
stances for any loss or damage to any vessel whilst in tow of the tug, whether the 
same should have happened through the default of tho master or other sailors, 
etc., of tho tug, or through the iiicompotenco or want of skill of the pilot m charge 
The Court below held, that the accident was due to the wilful disobedience of the 
master of the tug in not obeying the pilot on board the “N.” and that such 
misconduct was a “default” within the meaning of tho rlanse in the towage con- 
tract , but inasmuch as tho action was one in rem and not against the proprietors, 
the clause was no answer to the suit Held, on appeal that tho clause was a 
sufficient answer ; for that, although in every case of a proceeding in rem the suit 
is directly against the ship itself, still the owner of the ship must always be con- 
sidered as indirectly impleaded r 

THE Mary Stuart v The Nevada . ^ . X 865 

Act of God— . 

See Carriers, Liability of 

Aots — 

XIX of 1841 , 8. 19. Sec CERTIFICATE OF GUARDIANSHIP, CANCELLATION O 
XIX of 1843 See MORTGAGE 

IX of 1847, ss. 6, 9. See ASSESSMENT OF ACCRETED LANDS 
XXXVII of 1866, H 2 See SONTHAL PEBGUNNAHB. 

XL of 1868— 

H. 3. See GUARDIAN AD-LITBM, APPOINTMENT OF*' GUARDIAN OP MINORS 
DEPENDING SUIT MINOR, SUIT BY. 

SS. 10, 12, 21. See CERTIFICATE OF GUARDIANSHIP 

B. 18 See Guardian of minor mortgaging minor's Property 

B 27. See Guardian 

vni of 1859— 

See CIVIL Procedure Code, 1859 
s. 15 See DECLARATORY DECREE, SUIT FOR 
s 97 See WITHDRAWAL OF SUIT 
s! 229. See ONUS OF PROOF 

X (?i‘1859— 

s, 10. See ABWABS, ILLEGALITY OF 

s. 32. See Limitation 

XI of 1869— 

ss. 6, 7, 20, 28 33 Swj SALE FOR ARREARS OF REVENUE 
s. 31, See RECORDED PROPRIETOR, REPRESENTATIVE OF 
8. 33. See SALE FOR ARREARS^ OF REVENUE 
XIV of 1859— 

See Limitation act, 1859 

ss. 11, 14, 20,r22. See LIMITATION 

XXVII of 1860. See HINDU LAW (fiUCOESSlON) 

XLV of 1860— 

See PENAL CODE. <- 

ss. 24, 26. 464 , 467 , 471. See PENAL CODE 

s. 156. See RIOTING. * 

8. 188, See Warrant. 

s. 188. S^ BXSQUALlFICATTtkN OF JUDGE. 

R 193 See ALTERNATIVE CHARGE * FALSE EVIDENCE. 

88 302, 804, See Statement of accused before person in Authority. 

B. 324. See EVIDENCE ACT (I OF 1872) s. 6. 

8.427. See SuMHABt Trial. « 
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Aots — ( continiied,) 

IX of 1861— 

See Guardian 

B. 3. See Guardianship of infant female not having attained puberty. 

XX of 1863, 6 18. See MUTWALI, SUIT BY 
XVI of 1864. Sec REGISTRATION ACT, 1864 

III of 1865. Sec BILL OF LADING CARRIERS, LIABILITY OF 

X of 1865— 

See Succession act. 

SB. 234, 243. See PROBATE. ^ 

s. 282 See ASSETS IN HANDS OF ADMINISTRATOR GENERAL 

XI of 1865— 

s. 6. See SMALL CAUSE COURT , 

B. 8 (expl. a). See JURISDICTION 

as. 6 ; 21 See SMALL CAUSE Court, Mofussil 

XX of 1866, s. 53. See REGISTRATION AQT, 1866. 

XXVI of 1866, sch to, para , 2 See TENANT UNDER TALUQDARI SETTLEMENT IN 
1858, RIGHT OF 

I of 1868— 

s. 6. See LIMITATION. 

I of 1869— 

See RES JUDICATA. • 

as. 2, 8, 11, 19, 22. (cl. 6) See OUDH ESTATES ACT 

ss. 8. 13, 22, 24 Sec WILL. 

S. 13. Sec REGISTRATION OF WILL UNDER OUDH ESTATES ACT 

IV of 1869 See DIVORCE ACT 

Vin of 1869 (Bengal)— 

See BeNG. Act VIII OF 1869 

s, 14 See ENHANCEMENT OF RENT, SUIT FOR. 

as. 22, 59. See LANDLORD AND TENANT 

s. 26 See SALE IN EXECUTION. 

a- 29 See LIMITATION. 

s. 38. See RES JUDICATA 

as 59, 64 See SALE OF RIGHT, TITLE AND INTEREST OF HINDU WiDoVs 
Estate. 

VII of 1870— ' 

a. 7, cl. 3, sub cl (/), cL 3, 6, of sch. IT Sec VALUATION OF SUIT 

a 7, cl c. s 19, cl. 17 Sec COURT FEES ACT 

X of 1870— 

See LAND ACQUISITION Act, 1870 

as. 27, 28, 30, 35 Sec L\ND ACQUISITION 

XXIV of 1870— 

ss 3, 4, (cl. 3) , 17, 23 See OUDH TALUQDARS RELIEF ACT. 

S. 25. See MANAGER NOT PARTY TO SUIT 

VI of 1871— 

a. 24. See BENGAL CIVIL COURT’S ACT 

a. 26. See JUDGE, DISQUALIFICATION OF ^ • 

VIIT of 1871 See REGISTRATION OF WILL UNDER OUDH ESTATES ACT. 

IX of 1871— 

See Limitation Act, 1871 

flch. II, arts 48, 60, 118. See LIMITATION ACT, V^71. 
sch. II, arts. 136, 145 See LIMITATION ACT, 1871 

I of 1872— ** 

See EVIDENefE ACT, 1872. 
s. 6. See EVIDENCE ACT. 

S. 24. See CONFESSION 

S. 82 (cl. 3.) See ADMISSION AGAINST INTEREST 
s. 34. See EVIDENCE. • 

S. 92 (prov. 1.) See EVIDENCE INVALIDATING WRITTEN AGREEMENT. 

8. 115. See Estoppel. 
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Acts — {continued, ) 

IX of 1872— 

Soo Contract Act 

s. 28. See EVIDENCE INVALIDATING , WRITTEN AGREEMENT 
ss. 151, 162. See BILL OF LADING . See CARRIERS, LIABILITY OK 
ss. 263 (cl 6), 266. See PARTNERSHIP 

X of 1872— 

See Criminal, Procedure Code, 1872 

II of 1874, s 36. See ASSETS IN HANDS OF ADMINISTRATOR-GENERAIi. 

IX of 1876, s 4. See MINOR, 'SUIT BY 

XVII of 1875— 

b. 4. See Buddhist Law of Marriage in British burmah 
s. 27 See Limitation for second appeal under s. 27, burmah courts 
act. 

88. 35, 60, 61, 62, 70, 77, 80 See TRANSFER OF CASE 
s. 80 See MISDIRECTION 

I of 1876 (Beng ), s. 6 (sch. a), Sco HEGISTR4TION OF MAHOMEDAN MARRIAGES. 

IV of 1876, (Bong.), ss 189, 191, 213, 219, 220, 252 Sec LIABILITY OF COMMIS- 
SIONERS 

V of 1876 (Beug.) s 266 See DISQUALIFICATION OF JUDGE 

VII of 1876— 

(Beng.) ss. 52, 66 .. . < X 

a. 65, Sec MaLIKANA ACT 

s. 89 See LAN1> REGISTRATION ACT 

VIII of 1876 (Beng.), Pt II, s 4 (els. 8 ,iud 9) See BUTWaHA 
XVII of 1876, ss 52, 53 See GRANT 

I of 1877- " 

s. 22. See SPECIFIC PERFORMANCE 

S. 42 See DECLARATION OF TITLE JURISDICTION OF CIVIL COURT 

III of 1877— 

See REGISTRATION ACT, 1877. ^ 

s. 17 . s 17 (cl. A) s 48. See REGISTRATION ACT, 1877 

a. 60. Registration 

HS. 72, 73, 82 (cl 6-). 88- See REGISTRATION 

s. 77. See LIMITATION ACT, 1877, S. 14 

s. 82, cl. (a). See REVISION ON FACTS 

X of 1877- 

See CIVIL Procedure God;:, 1877 
h. 331. See ONUS OF PROOF 

s J502 Sec EXTENSION OF TIME FOR SECURITY IN Al'PFiAL 
XV of 1877— 

Soo*L1MITAT10N act, 1877 
a. 7 Sec LIMITATION 

SS. 4, 5 , 12, 13, 14, ‘.«6, 3ch, II, Arts. 14, 4o, 64, lid, 120, 131, H5, 138, 140, U2, 
144, 145, 148, 151. Sec? LIMITATION ACT, 1877 
Soh II, Art. 109 Sec MESNE PROFITS 

Sch. II, Art 179 179, (CL 4) Sec STEP IN AID OK EXECUTION 
I of 1879— • * 

a. 3 (cl. 17) art 52, .sch,«I. Sec RECEIPT 
8. 24. See ST^AMP ACT, 1879 

Soh. I, art. 44,*(cls. a and 6) See STAMP ACT, 1879. 

IV of 1879 s 10. See CARRIERS, LlAOHLITY OF. 

IX of 1879, (Beng ) b 10 See CERTIFICATE OF GUARDIANSHIP 

XII of 1879^ B 92. See MATERIAL iRIftfiGULARITY. 

XIII of 1879, S. 21. See MATERIAL IRREGULARITY. 

XVm of 1879. ss. 16, 40 See LEGAL PfJACTITIONERS ACT 

IX of 1880 (Beng.), ^ 56. See PESSBS FROM DFBtJTTER LANDS 

V of 1881—* ' 

s. 4. See liETXUHtS OF AOMINIBTHAVION. 

s. eo. See PBOBAXB AMO AOHIMISTSATION ACT, 1881, S. 60. 

XXVI of 1881, S. 61. See HUMDI PATABbE ON ARKIVAL, VREBENTATION OF. 
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JLots — (concltidedj 

IV of 1882— 

SB. 2 (cl. c.) and 86. See MORTGAGE. 

S. 8. See CONSTRUCTION OF GIFT AS TO QUANTITY OF ESTATE GIVEN, 
s. 55» cl. 6 (d). See STAMP ACT, 1879, S. 24 
SB. 58, 59. Sec EQUITABLE MORTGAGE. 

SB. 65, 76. See MORTGAGE OF LEASEHOLD PROPERTY 
VIII of 1882, B. 4 See CUMULATIVE SENTENCES 
X of 1882— 

See CRIMINAL Procedure Code, 1882 • 

8. 6. See CONTEMPT OF COURT 

SB. 30, 34, 209. See JURISDICTION OF CRIMINAL COURT. 

SB. 161, 246, 259, 342, 345, 435, 437 See CRIMINAL PROCEDURE CODE 
s 163. Sec CONFESSION 
s. 178. Sec Transfer of Case 
S. 196 Bee SANCTION TO PROSECUTE. 

SB. 233, 554, hch. 5, XXXVIII— II (4.) See ALTERNATIVE CHARGE 
SB. 253, 437. See DISCHARGE OF ACCUSED. 

5. 257. See WITNESS, RIGHT OF ACCUSED TO CLAIM ATTENDANCE 0^ 
s. 260 See SUMMARY TRIAL 

SB. 289, 292, 303, 307, 342. See RIGHT OF REPLY, 
s. 298. See MISDIRECTION 
B. 303. See JURY 

88.337,338 See PARDON IN CASES NOT EXCLUSIVELY TRIABLE IN SESSIONS 
COURT 

SB. 417, 418, 423. See APPEAL BY LOCAL GOVERNMENT • 

8. 435. See REVISION ON FACTS, 
s. 610. Sec Evidence. 

6. 512. See DEPOSITION WHERE ACCUSED HAS AKSCONDJ5D 

XIV of 1882— 

See Civil Procedure Code, 1882 

SB. 1, 3. See SONTHAL PERGUNNAHh 

bs. 2, 244, (cl c) 311, 588, (cl 16) See APPEAL 

SB. 13, 43. See RES JUDICATA.^ 

s. 25 See JUDGE, DISQUALIFICATION OF 

bS. 44, 578. See SPECIFIC PERFORMANCE 

b. 97. See WITHDRAWAL OF SUIT 

SB. 108, 230, 647 Sec LIMITATION IN EXECUTION PROCEEDINGS 

bs. 121, 126, 136 See INTERROGATORIES 

Sb. 131, 133, 136. Sec INSPECTION OP DOCUMENTS. 

a. 204. See ISSUE, DETERMINATION OF WHEN UNNECESSARY 
bS. 239, 243, 246, 260, 294. See EXECUTION OF DECREE • 

SB 244, 647 See EXECUTION PROCEEDINGS 
s. 258. Bee RigHT OF SUIT. 

SB. 261, 262. See DECREE FOR EXECUTION Or CONVEYANCE 
s. 266. Sec BUTWAKA 

bs. 266 (prw. cl I ), 278, 280, 281 See ATTACHMENT 

b. 287. See EXECUTION SALE. 

SB. 294, 312, 313, 520, 521, 526 Sec APPEAI, 
s. 295. See LIEN. 

SB. 311, 313 See SALE IN EXECUTION 
b. 331. See ONUS OF PROOF. 

SB. 344, 361, 366. See INSOLVENCY • 

B. 396. See PARTITION 

ss. 432, 575, 597. See CIVIL PROCEDURE CODE 

s. 440. See MINOR, SUIT BY. . 

ss. 562, 586, 588, (cl. 28), 689. See APPEAL FROM ORDER 
BB. 666, 574, 587. Sec JUDGMENT OF APPELLATE: COURT, CONTENTS OF 
s. 624. See REVIEW. ^ ^ 

XV of 1882. See SMALL CAUSE COURT PRESIDENCY TOWN'S ACT (XV Ot 1882) 

SS. 18. 19, 88, 45, 69. 

Actual Possession— 

See POSSESSION, TIME AT WHICH MAGISTRATE IS TO^BTERMINE WHO IS IN. 

Addition— 

To existing embankment does not mean repent a to exisUng embankment See 

EMBANKBfBNT, ADDITION TO, * 
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Additional Evidenoe — 

C%v%l Procedure Code (Act XIV of 188:2), s. 568 Where the lower Appellate Court 
allows additional evidence to be taken, though it is not satisfied that the evidence 
is necessary under clause (a) or clause (6) of s. 568 of the Code of Civil Procedure, 
the High Court will interfere, but where this does not appear to be the case, and 
there is simply an omission on the part of the Appellate Court to record its reasons 
for allowing additional evidence to be taken, the High Court will not interfere. 

HAFIZ ABDUD KURRIM v SRI KiSBEN RAI ... ... XI 139 

Adjustment-'- 

Of decree out of Court See CSVIL Procboukk CODK, 188:J, ss 257o. --<58 

Admissibility— 

Of Evtdefice Sec EVIDENCE. 

Admission — 

Against Intel esi Sec ACT 1, 1872, fi 32 (CL 3) . ..X 688,692 

Administration — 

Smt Generallif excludes Suit by othei than legal i epi esentative See SUIT h\ 
CREDITOR ON BEHALF OF ALL OTHER CREDITORS. 

To Hindus, Limited grant of See LETTERS OP ADMINISTRATION TO HINDUS 

Administrator-General— 

Execution of Decree against See ASSETS IN HANDS QF ADMINISTRATOR-GENERAL 
DISTRIBUTION OF 

Adopted son—' 

On Mot)ier\s side, Sitccesswn o) Sec HINDU LAW, INHERITANCE 

Adoption- 

See Custom not allowing adoption, governing i Family not subject 
TO Hindu law 

Of a sister's son by Kayasthas See HINDU Law 

Adverse Possession— 

Soe Limit AT ioK act, 1877, Schbd. Il, Arts, lao, ill, 140, 141, 144 

By Vendbf — Ejeci^iient — Ltimiatwn — Limitation Act, XV of 1877, sch. II, aits, 13b, 

137 On the 25th of September 1867, A executed a conveyance of certain land 
to B for valuable consideration On the same day A acknowledged the execution 
of the deed before the Registrar, who afterwards registered the same on the 19th 
of October 1867 , B never entered into possession of the land. On the 14th of 
November 1874 , C purchased this land at a sale in execution of a decree which ho 
had obtained against C did not enter into possession of the land, but on the 
26th of September 1879, brought a suit for the recovery thereof against A, who 
■had all along remained in possession. Fields that the suit was barred *bv limita- 
tiuii, under arts. 136, 137, sch, II of the Limitation Act, XV of 1877 
ANAND COOMARI V. ALI JAMIN .. .. . . XI 229 

t 

Affidavit of Doouments— 

See Inspection op Doau;iBNT8 

Setting out list of title deeds, etc, evidencing title to property in suit, claimed to be 
withheld from inspection on the ground that they were not sufficiently material 
at such an early stage of the suit , claim to withhold disallowed 

SUTHERLAND V SiNGHEB CHURN DUTT . . X 808 

AAent— 

Forpurijoses o^Suil, letogmzcd See CIVIL PROCEDURE CODE, 1882, s 432. 

Agreement— ♦ “ 

Notice of prior. See REGigTRATION Aq^E, 1877. 

To compromise and subsequent ivitMrawal fJierefrom See COMPROMISE, WITH- 
DRAWAL FROM. 

To mortgage. Sec Registration act, 1877 

To refer to Manager questions ahsing under agreement— Tramways Company — Agree- 
ment with Conductor — Manager, ppioe? of — Jurisdiction of Couits of Justice — 
Oofiiraci Aoi'-^Act IX of 1872, s 28, ex. 1, The plaintiff became conductor of the 
(Motttta Tramways Company in accordance with an agreement which , amount 
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A^peement — ( conUmied,) 

other thing*!, provided that “the Company will retain a sum of money deposited by 
the condu^or together with all his wages for the currcni mouth as security for the 
discharge of his duties, and in case of any breach by him of the rules, the 
Manager of the Company shall be the sole judge as to the right of the Compan> 
to retain the whole or anj' part of the deposit and .wages, «ind his certificate in 
writing in respect of the amount to be retained .ind the cause of such retention 
shall bo binding and conclusive evidence between the parties in all Couits of 
Justice.” On a reference from the Calcutta Court of Small Cau.scs as to the 
effect of this agreement, held, that it was a contract to lofor to arbitration 
rendered valid by s. 28, example 1, of the Contract Vet, And that the certificate of 
the Manager was conclusive. 

AQHOBE NAUTH BANNERJEE v, CALiCUTTA TRAMWAYS CO. . XI 

With conductor of Tramways Compatiy See AGREEMENT TO REFER TO MANAGER 
QUESTIONS ARISING UNDER AGREEMENT 
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Alienation — 


By Childless Hindu Widow undent Miihtla Bair See HINDU LAW' 

By Father of Joint Family Property how far bindinq on Son*> See HlNDli liAW 
By Mitakshara fathei , Suit by sons io set aside Sec HINDU LAW 
By Widow See HINDU LAW, ALIENATION 

Alimony — 

When permanently granted See DIVORCE ACT (IV OF 18G9), S8 80, .^7 

Alteration— * 


Of Terms of Notice See INSPECTION OF DOCUMENTS 

Alternative Charge - 


Conviciion — False evidence — Penal Code (Act KLV of a. 198 — Cixmineil 

* Procedure Code (Act X of 1882). ss 283, 554 atid sch 5, XXVIII, II, (4) A 
prisoner was convicted on an alternative charge in the form provided by sch 5, 
XXVIII, II, (4) of the Criminal Procedure Code (Act X of 1882) of having given 
false evidence, such evidence consisting of contradictory statements contained in 
one deposition while he was under cross-examination and re-examimition as a 
witness in a judicial proceeding There was no finding as to which of the con- 
tradictory statements was false Held, (KORBIB, J , dissenting) that s 238 of the 
Criminal Procedure Code did not affect the matter, and that the cojiviction was 
good. Semble per WILSON, J, — The decision m The Queen v. Sedoo Noshyo, 
though a guide to the discretion of Courts in framing and dealing with charges, 
was not intended to, and does nut afiect the law applicable to the matter. 

Habibullah w. Queen Empress ... X 937 


Ancestral Property— • ^ 

And proceeds of ancesti al propei ty undei the Mitak.*tfiarn law aie shaied m by indoit 
mother. See !tIINDU LA w' 

“ Annual Yalne ” — 

In s 88 of Bengal Act TV of 1876 mean^ annual letting value See C'KiWIORARl 

Antecedent Debts-- 

In the case of a voluntaiy sale of joint fjunily property, the* purchase-money does 
not constitute an antecedent debt such as to render that Ride binding on sons, 
unless it IS proved that the transaction is immoral 

HANUMAN KAMAT V. DOW'LAT MUNDAK See also HINDU LAW X 528 


Ante-nuptial Settlement — 

Wife a minor — Settlement made by gunidian — Ftaud of guardian. Where a wife 
(a minor) sought to enforce an ante-nuptial setyement as againbt the creditors of 
hot husband, the settlement having been made and negoemtod on hci behalf b^ 
her father as her guardian , and the father, wider such cnjpiimstances, had made 
a contract for her which was void as against third persons, on the ground of 
public policy, held, that such a contract could no more be enforced by the minor 
against those third persons, than it could be enforced by her, had she been an 
adult and made the contract herself It is unnecessary, in order to avoid itti ante- 
nuptial settlement as against a minor wife and her children, where the conduct of 
the father who brought about the marriage has l^on shown to bo fraudulent, to 
show that the minor was a party to the fraud. 

Eugene POGOBB DELHI AND london^anking CO. ... X * dsi 
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Appflal— 

Ar%tratioii — Applicati(»i to file aioard, objsctt&nsto—Civtl Procedure Code (Act XIV 
of 1882), 525, 520 and 521. When i&n application is made to a Court to file an 

award under s. 525 of the Code of Civil Procedure, and an objection is ma4e to the 
filing of it upon any of the grounds mentioned in s. 520 or 521, the proper course 
for the Court to pursue is to dismiss the application, and to leave the applicant to 
bring a regular suit to enforce the award in which all the objections to its validity 
may bo properly tried and determined. Where no such ground of objection is 
made to the filing of the awrard, and the Court consequently orders it to be filed, 
no appeal libs against that order. 

. HUBBONATH CHOWDHRY If. NiSTARANI CHOWDRANI X 

By Local Ooveimnent — Appeal upon facts front verdtet of a jury — Criminal Procedilre, 

, Act X of 1882, ss 417, 418, 423 Under the provisions of Act X of 1882, no 
appeal at the instance of the Local Government lies from an order of acquittal in a 
case which has been tried by a jury, when the questions involved are purely ques- 
tions of fact, for such nn appeal to he it must be supported upon a ground which 
is covered by s. 418. 

Government of Bengal Parmeshub Mullick ..X 

By successful party. See JUDOMENT CONTAINING FINDINGS UNNECESSARY FOR 
DISPOSAL OF CASE. 

Civil Procedure Code,, s. 526 — Apphcation to file award — Order i electing appeal — 
Matters to be decided upon application to file an aboard — Com Ufee on such appli- 
cation. No appeal lies from an order upon an application to file an award under 
s 525 of the Civil Procedure Code. Upon an application to file an award under 
s 525 of the Civil Procedure Code, the Court to which the application is made has 
no jurisdiction to enquire whether the defendant has agreed to the terms of the 
instrument referring the matter to arbitration, or whether the terms were 
obtained by fraud. When such objections are made, it is the duty of the Court 
to reject the application under s. 525, and refer tbc parties to a regular suit 
The proper Court-fee uptn an application to file an award under s 525 is the 
Court-fee prescribed for applications and not the Court foe upon a plaint 
BIJADHUR BHUGUT v. MONOHUR BHUGUT .. ... .X 

Deduction of time allowed for obtaining copy of decree See LIMITATION ACT. 1877« 
Prom Courts in Sonthal Pergunnahs. See SONTHAL PEROUNNAH. 

Prtvm decision of Judge and .dssessors under Land Acquisition Act See LAND 
Acquisition 

From decree made in accordance with Compromise . See COMPROMISE WITHDRA- 
WAL ^ROM. 

Front Order passed on application in execution of Decree upon bond specially registered 
under s. 53 o/ Act XX of 1866 — Execution of Decree — Mofussil Small Cause 
Courts, Suit cognisable by — Act XX of 1886, ss, 53 bmd 55 — Code of Civil Proce- 
dure, Act XIV of 1882, 244 and 586 A suit upon a bond spocially registered 

under the provisions of s. 53 of Act XX of 1866 for an amount less than Bs 500 
ib cognizable by a Mofus3il Court of Small Causes, and under s 586 of the Code 
of Civil Procedure no second appeal lies to the High Court against an^ ordoi paa- 
'sedonan application for execution of a decree made in such a suit. Quesre, 
whether an appeal lies at all against such an order passed in proceedings taken in 
locution of speh a decree. 

Sri Bullov Bhattachabji v. Baburam Chattopadhya . XI 

From Order setting aside decree upon an award See AWARD, APPEAL FROM 
Order setting AsidEr Decree upon. 

From Order under s. 5Gi^, from Code of Civil Procedure Huxt of the Small Cause Court 

Class-^Civil Procedure Code (Act XIV of 18S2), ss. 562, 586, 588, cl. (28) and 589. 
.A Court in the efercise of aj^ellatc jurisdiction passed an order under b.* 562 of 
the Civil Procedure Code, remanding a case of the Small Cause Court class as 
described in s. 586, Pleld, that under the express prords of the second portion of 
s. 589 of th^Code, an appeal does lie to the High Court from such an order. 
KlBTE MOHALDAR V. BAMJAN MOHALDAR ... ... ... X 

It 13 no sufficient ground for admit^ng an appeal after time that the attorney for 
the appellant has omitted to notice th|k| one of the defendants had not been made 
a party respondent. ^ 

Corporation op the town op Calcutta v, Anderson ... . . . x 

Letters Patent, el. 15 — Difference of opinion between Judges in Review, Where two 
Judges 0^ Division Bench have concurred in a final decree, the fact that there is a 
difference of opinion as to chie point, amongst others, raised in review on the 
judgment on which such final deerqe is based, is no ground for an appeal under 
s. 15 of the Xiettecs Patent. 

tH TBB Matter of tbb petition of hurbuks bah^y hubbunb bahay v. 

TBAKOOR P8B8BAD * ... ... ... ... X 
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Appeal — (contiuupd ) 

On ques/wn of eos/s will he n liae a wutta of piinnple is inrolvcfl Soe f^J'X'KETAUY 
OFSTATRi; MAJUUM HOSKLN KHA^ XI .151) 

Order in execution of deciee —h'raad—Canctillation oj sale in e,ieaitwn of dectee—' 

Civil Froccdure Gale (Ail XIV of 18H2), ss 2, 244 , cl (<,) Hll and 588, cZ 1C Whcie 
it was .shown that a judgment-creditor w.i,s himself the purchaser at an execution 
sale, .ind the amount for which he stj jmreha-^od the proptntv of his judgment-debtor 
was set off against the amount due to him under his deciec, and wherp on the 
application of the judgmciit-dehtoi the Court passed an ordci sctting'asido the 
sale on the giound of fraud practisi'd b> the judginenl-caeditor on the judgnieiil- 
debtor an connection with the sale in consequence of whuh fraud the propert\ 
hiid boon sold at an undervalue ffidd, that inasmuch as the older invoked the 
decision of a question between the jiaitics to the suit telating to the c xcculirni, 
discharge on satisfaction of the decra*, (the deciee liaMUg hi‘en satished -is far as 
the purchiise-nioncv bid liv tlie dec iiv-ludder went, and tiu oidi'i eancellmg that 
pro Znnfo satisfaction), though not ippe.il.ihle iindm tlie piiwi^iou'- of s 588 
cl. 10 was appealable as a deeieeundei the provisions of the(’ofli‘ oi (h\il IVoiediuc 
(Act XIV of 1882), s. 2, and s 24 I, il (0 

BALLODEH LALL imA(J\ T r AN\I)1 .moh \i*a ri'c h X 

Order refusing to sv'/ aside sale in etemiion of deo oe--(hvil PioPediue Code ^ 1882, 
ss 204, 312 and 3I‘l 'I’hcre is no ajipcal to the High Court from an oidei refus- 
ing to set aside a sale, unless sueh oidci is^nade under ss 201, 312, or 31 i ol 
the Civil Proccdun Code • 

DUllGA SUNDAUl DEVr ?’ CiOVTNDA Clt VNOI? \ ADDY X 308 

Rejectum of. See SECCKITY FOR COST 

To Pi ivy Council See COSTS 

To Prii'y Council Amount nndei Jls 10,000- (hcil Proced^ae Code (Ad XJVof 
1882), ss 505, 50G, 000 — Appealahle lalue Ijoave to apjioal to Hit MajesU in 
Council granted iii one of si\ suits diiec ted to he lieaid together, .iltliough the 
amount involved in such suit was under the .ippealalilo \ahu‘ , lluue being an ^ 
important question of law wliub did not arise in tlu’ five other suits, the suit, 
however, involving othoi (|uesti<)Tis of law common to all the six suits , such suits 
having been, by <igrecnicnl of counsil luaid upon the saiiu' evideiue, and con- 
cluded by the same judgment , five of such suits lu'iug appi'alable as of iigbi, and 
the aggregate amount in the six suits being consideiablv moie tlian tljv ajipealallle 
value 

Byjnath u GHAHAM ’ XI 740 

Upon facts by Local CUnwininent fioni leulut of a luyy See AlM'K RY TjOCAE 

Government 

• 

When the judgment of a lowc'r Court has been confirmed undri s 57.) of thi‘ Code 
of Civil Procedure, bv reason of otk' ol the Judges of the Ajipeal C^ouit agreeing ^ 
lipon the tacts with the Court below, an appeal will lie .igaiust such judgment, 
notwithstanding the tciins of s 575. 

GOSSAMISRI SlU (ilUOH\RI.Tl jMMIARA.I TK'KAIT r Pi HCSItOTPM ( lOSSAAG X 811 

Appealable Order - 

Civil Procedme Code, Act XIV of 1882, ss 2, 2 U (e/s aj) and c)—Liecuhon oj 
Decree The ancestors of B mortgaged their shaie in a C(‘rtfian inehal to A 
Subsequently B became entitled to this share in the iiiehal, .iiid A obtained a 
decree on has anortgage, m execution of whidi the rii^ht, title and iiiteiest of B 
was sold and purchased b> C Snbsequeutk to this hitter depree and sale B 
obtained a decree against P for possession of ceitain lands which were proved to 
belong to this mehal E then obtained a deerei agairnit P., in execution %l whicJi 
the right, title and interest of B in this same nie]^al was sold and purthased l)^ 

F , C and F transferred their rights undei their respective purchases tr) E b. 
thereupon, as purchasci ol the right, title and interest of from h , ayiplied to 
execute the decree obtained by B against D This application wa^- rejected b\ 
the Subordinate Judge, but on appeal to the Distiiet Judge was allowed. 13 
thereupon applied to the High Court to h.i\e this order set aside Held, that the 
order should be sot aside, inasmuch as no appeal lav from^he order of the Siilfrudi- 
nate Judge, the order not being a decree within the meaning of ss. 2 and 244 (els, 
a, h and c)of the Civil Pioccdurc Code • 

Mohabtr Singh V. Bam Bagho WAN CHOWREY .. ..XI 150 

5 CAL —5 • 
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Appealable Value - 

Sec Appp:al to Privy CorNCUi 

Appellate Court— 

Will expunge unnecesmni fimlings from pulqment See JUDGMENT CONTAINING 
FINDlNCiS UNNECESSARY FOR DISPOSAL OF CASE. 

Application— 

Fen- order rm'ok%iiq probate See PROR\TE 

For /noclatiiahon of s<tle is a step in aid of execution See STEP IN A fD OF EXECUTION. 

To appeal aqani'it a defemJnni nftei time foi appealing has expired. See LIMITATION 
ACT, 1S77 

To file nirnid. See Al^l’EAL 

Apportionment - 

Of (' 001 jumsn turn S(‘(' L\NI) ACQl ISfTION ACT, ift70 

Of Heilt, Suit fro Set' Vli VTEArFA'T OF RENT, SUIT KOK 

Approver- - 

Weight of Sfafeoicnt of Sec MISDIRECTION 

Arbitration — 

See Appeal 

Agreement to lefet conttnet to Sec AGREEMENT TO REFER TO MANAGER QUES- 
TIONS ARISING OLT OF AIUIEEMKN^ 

Defence of mbniission to ni bit t atom and airaidnpon the mallei in suit hefme suit 
brought An, riward upon a (|uustion referred to ,irbitrator.s, on whose part no 
misconduct or mistake appears, concludes the parties who have submitted to the 
reference fioni afU'rwurds ooritestiiiK in a suit the question so referred and disposed 
of l)^ the award Two widows of a defeased Hindu refcired generally to arbitrators 
the question of their rights, resptctiveh in the estate of ihoir deceased husband, 
including the maU(‘r wlietbe> there was, or was not, anv cause disentitling the 
widow, who afteiwarcls liiouglit this suit for hei shari' in the estate against the 
5ther who had obLiincd possession of the whole The arbitrators declared her to 
be disentitled to succeed to <inv portion of thf‘e.st.ite, and awaided her maintenance 
onlv Held, thnt, lu tli(' absenci* of mistake, or inis(Jonduct, on the part of the 
arbitiators, the aw^ard was binding on the parties 

RANI Brag QT i r Rani ckandvn XI 386 

Defendants not all jnimnrj in lefeience to See AWARD, APPEAL FROM 
Ptocecdinqs mit hoot notice to the phuntifl See AWAHD, APPEAL FROM ORDER 
SETTING ASIDE DECREE UPON 

Arbitrator- 

Meielg i ccommendmg snltif^nn of disputed point Se(» \\\ \RD, ORJKCTION TO 

Arrears of Rent 

r 

ind ejectment. Appeals in, Sint foi ScoSE(’OND AI^PEAIj 
of ten me joi See SMALL CAUSE COURT 
Suit foi ScccLandlord and Tenant 

Suit fro , atfainsl one of sevcittl joint koldei s in a tenwe who is alone lerjisteied. See 
Sale of interest j. 

“Arrest"— 

In s 34') of Act XIV of 1882 should be read as meaning under detention m detained 
in cnstodij < 

IN THE MATTER OF H ASTI if .. . . XI 461 

Assessment- 

Of ncueted Suuh \tf IX of 1847, ss 0, 9 — Ordei of Doaid of lievenue when final 
nndcf s 6 of A cl JX of 1847 The effect of the Avords ‘‘whose order thereupon 
shall Ix) final'’ in s 6, of Act IX of 1847, is, that where an assessment has been 
made umlei s. 6, which has been approved by the Board of Revenue, such assess- 
, meilt IS final and cannot be called in question in a ci\il -iuit ; but the fact of an 

assessment having been made is no bar to a suit raising the question, whether the ^ 

Board of Hevonuc hud jurisdiction under s 6 of the Act to assess Act IX of 1847 
applies^o land ic-fonncd the site of a permanently settled estate 
SARAT SUNDARI DAHI r THE SECRETARY OF STATE FOR INDIA IN 
CoUKCiL , • , . ... XI 784 

Of Damages See DAMAGES FOR BREACH OB' CLAUSE IN LEASE. 

Of house rate by Municipal Commissioners. Sec CebtioAarI, 
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Assets — 

In hmids of AdmtnxsU ator-Crcnci al, Ihsti tbutum of Succ cs!>ioh A(t {X of J 8(i6) , s, ‘28i 
— Jtidginent-credxtof — Execution of Decree — Pf lority — E i ccutor — Jchnintbff atoi 
— Administrator -General’s Act (IJ of 1874), s 35 Adodroe *oj moiu) was obtiiiiidd 
against a person who afterwards died intestate Letter^ of adinnuhtnitjou to bus 
estate were granted to the Admin istrator-Gcneial of Bcng.il. ThtMlccrec-holdor 
applied for execution of his decree against the assets in the hands of the" Adminis- 
trator-General Held^ that he was entitled to h.ivc Ins decree satisfied out of the 
assets of the deceased, although those assets weie uoL sulficuMit to, pav in 
full all the claims made against the est4ite * 

REMFRY V I)EPENNIN(i • X 

Assignee— 

Of recorded ictorb IS not thcit tcinescntaliie uitkin the iiutnnuii oj s il ol Ad 
XI of 185‘J See Recoriij;:!) Puoi'kiirroK, Repriohkn ta'i \ k oi- 

Attachable Property - 

Sec ATTACHMKNT 

Attaching Creditor— 

Kutering caveat. Sec l*ROH V'l'K 

Of next of km apjdgtiuj foi feiocatum of pi abate Sec I'KOIiATI-' 

Attaohment— • 

After satisfaction of deciee by pnvnk sale Sec ATTACllJMHN'r 

Before judgment See iNSOLVl^Ncn 

Civil Procedure Code ( Act XIV of L8K2^ s MA'), proviso, cl I ~ Aitochmvnt oj nioniltlf/ 
allowance, A hentabJo light to /ooeive a certain inoiithlv allowance ongiiiall) 
asbigncd m lieu of a .shaic of landed property is not a iuckj light to ni.imteii.iiicc 

' or am thing else exempted by the pioviso to s 2()b of thc^ Civil Procedure Code, 
and lb balcable iii execution of <i dcciee 

SALAMAT HOSSEIN V LCCKHl RAM X 

Civil Procediu e Code (Act Xl\ of 1882), i 2()()- Piopedg twetwpted Juan attiutimeni 
— Execution of decree-' Hides of High Coini IJefoic plopert^ ot a jndgnicnt- 
dobtor can be exempted fiom c\ee iitioii .is f.iJling undei the lu*.».(l of the piopoit\ 
dohcribcd in s 2f)() of the Code of Civil Procedure, it is necess.ir\ that the Cnint 
should first express its opinion that siuh pioperts is iiee^‘ss.ii\ toeii.^ble the evt'cu- 
tion-debtor to c.irn his livelihood, and the t'ouit, whuli niiisi dei ide this point, is 
the Court which issues the (’xecutinin Si'Ction 14 p/), part lJ,»h.ipt(‘i V, of 
the General Rules and Circular Oiders of the Iligh.Couit (omnieuted on 

Bakhir Mohammed r jiouRCfA Cm kn Shaha \ 

Civil Procedure Code { Act XIV of 1882) ss. ‘2B0, 2S1-- Shtisjai ftou of dec tee, by 
jmvaie sale — l^nrchasei — Subsequent attachuient -(Jlniui itndet s 278 A and 13 
attached in execution of their decree property of C and his two brotln rs, their 
judgment-debtors Subsequently D obtained a detiee jgainst C alone, and 
on the 11th January 1881, applied loi attaohiiicrit of the ono-thiid sbaie of C, iff ^ 
the property attached b> A <ind 13, which belonged to ( I .ind his two biotlier.s 
jointly. No order was on that date passed on the application On the Htli 
January 1884 E purchased from C hisonc-third share in tlie.atitaehed propr'rties, 
and the purchase-money was, b^ arrangement between tlio brothers, applied in 
satisfying the debt due to A and B. On the ‘28th J.iuuan fHHd an order was 
passed on the application of the 11th danuar} 1884, gran tiii^^ the alUchineiit 
asked for by T). And on the 23id April 1884 1C prcf't'iied bis claim io Llio onc- 
Lhird shaic purch.iscdbv him, and which had licen slum' the jniic base -ittacjicd l»\ 
D The claim was dib.illowcd on the ground that B h.id no tith lo thi- pio]>ci't\ , 
he having purchased whilst the piopcit} wms iiiidei attachment Held on appe.iJ 
that the Judge should have, in accoidaiice wilh^s 280 of tbe Code of Civil I^ioee- 
dure, confined himself to deierinining whether oi no the prfqfoit\ was in the po-s('s- 
sion of K on his own account at the tiswo that r^ttached the propeiU 
KOYLASH CHUNDBR SEN V. KOYLAHH CHUNDEIl CHAIvRAVARTI . ’ X 

Execution of Decree — Attachable Projieity — Doerrs and Windows — Jtmnoveahlc Pto- 
perty The doors and window-shutters of a jnuca budding cannot be sopaiatcU 
attached in execution of decree, forming, as they de, part of an immovoable 
property, and having no beparate existence. , 

PERU BEPARI i; RONUO MAIFARASH .. ...XI 

monthly allowance. See ATTACH M CM. • 
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Attendanoe 

Of K uiciitant bejoi c nt , Ttmc Joi See RKGISTHATION A.CT (III OK 18n), 

SB. 28, 34, 77 

Of \Vttm>sses Soc CKIMINAL I^ItOCKUtKK CODF. (ACT X OF 1R82), S 145. 

Attorney — 

Omitting to notioi^ that a ci'itcini dufoiichiuL had not been made a p.irt\ respondent is 
no sulhcient ground for admitting an appeal after time 

CORPORAl^ON OF THE TOWN OF CALCUTTA L. ANDERSON .. X 47 

Auction-purchaser — 

May sue fat actual possession, after possession tjiven by Coiu! has been infjucttious 
, See Lijviitatton Act, 1877 

Award — 

Appeal from JiidtjvLcnt in ncuo dance nith Award — Appeal — Oefendanis not all 
joining in tef ere lice to arbitiaiiou The question whethci, under s. 522 of the 
Code of Civil Proceduie, an appeal will lie ‘against a de( me given in accordance 
with an award, depends uiion whi^thei the award upon which the decree is baaed 
IS a valid and legal awaid A plaintiff and some of the defendants to a suit 
applK'd to refer the suit to arbiti.itiou ^certain other of the defendants not having 
joined in the application) , an awird was passed and a decree made in accordance 
with such award The plaiutilh objecteito the validity ot the award on the 
ground that all the parties to the suit had not joined in referring the suit to 
arbitiatioii , the nlijectioii was dismissed, «ind judgment given in accordance with 
the awciid Held that an ippeal would he fiom a di'cieo dismissing the objec- 
tion and conhrfning the award , but that undei the special cnciimstauces of the 
case, justice was so clo<irlv in favoui of the view that the awaid was good, that 
the Court, although not er.tueU appioving of ceitaiii decisions of the High Court 
( Shitn noth JiUi was y Kislu'u Mohun Mooheijee Itani Sooiulei Mookerjee y Jlani 
Shnrun Mookeijee , J>on/gu (Atuni 'J hahom v Kally Doss Hn:ia/i, Ihs/ioha Dasia 
V Aniinfo Loll l*am), which laid down that such an awaid is good, notwithstanding 
that seme of the parties to the suit ma\ not have joined in the icfeience to 
aibitration, did not thuiL ht to dilTei fioiii lho->c decisions on th.it occ.ision 
Joy Prokash IjMjL / Shko (lot . am Singh . . Xl 37 

Ajjplication to file See APPEAIj. 

Mattel s 4j be decided njjon application to tile. See AHl'EAIi. 

Objection to Aibitratoi recoimnending solution of disputed points - Act XIV of IHH2, 
s. 52.5. A document, although headed as an ‘ aw.aid” .ind signed bv the 
arbitrator, which nu reh lecommcnds a solution of the questions leforrcd to 
arbitration, will not be tuiated bv the Court as an awaui on an application made 
under s 525 of the Code of ^ Civil Proccdiiro 

NUNDOLOLL MOOKERJKI-: r. CHUNDER K\NT ]\rOOhEH,IEI<: XI 856 

Or^ic! setting aside det ree ujioii Apjieal- i)idef seitmij aside decree iiponanYtrd — Civil 
t^ioceduie Code (Ad XIV of 1882), s 521 All niattcis in dispute in a suit woio 
rc^feired to .irbitratiou An award w'as diih made .in d filed, and a doc roe passed iii 
aceordaiiec with the terms thereof Suhsequenth , on the application of the plain- 
lift m the suit, the Coin t pii-isecl .in older ‘-cttnig aside llie cleci ee and the aw'arcl, and 
ordciing the case to be ^ct down lur hearing npcm the giound that the pioceodings 
111 eonucctioii with the aibitiation h.id been taken, and the award had been filed, 
without notice to the ^l.inititt, .incl that, although the award was .illcged to have 
1)0011 in.idc with tin' ( on sent of tlic parties, the pLuiitifl li.id not consented to it 
field, that no appeal lav fioin *^ueh oiclei ffowaid v Wilson dissented fioni ; 
Mothoo! aiiath Tewaiee ^v JUinaabun Tewoiee followed. 

AMRICA DASIA r. N41)YAR CHUND PAI. . ... XI 172 

Benamidar — ' 

SuU by. Sue ‘ BES JUDic^lTA ’ * 

Bench of. Magistrates-^ ** 

Municipal offence — Salaned oflicei of nnmici/iahty, disguaUfication of — Citimnal 
l^Tocediiwe Code (Act X of 1882), s 555 Notw'ith.standing anything contained in 
s. 555 of the Criinuial Procedure Code, a conviction lor an offence against any 
municipal law or regulation, lA,d before a Heiich of Magistrates which includes a 
fc,alaned officer of the Finnic ipality i» bad 

NouiN fCRisHXA Mookerjee i The chairman of the Suburban Motici- 
BABITY ... .. •... ... .. ... X 194 
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Bengal Aot-- 

VII of 1868, s 8 Sec SALK FOU AkHE OF REVENUE 

VIII of 1869— 

b. 4. See Enhancement oi^ Rent suit for 

h. 6 See OCCUPANCY RIGHTS HlCiHl’ OF OCCUPANCY, ACQUISITION OF. 
h 11 SeeAlJWAliS, iLLECiALITA OF 

s. 14 " Sec Enhanc’Ement of Rent, Suit for Notice of Enhancement, 

SUBSTITUTED SEKVICE 01 NOTICE TO QUIT ON J*AYMENT OF ENHANCED 
RENT Rent for land in kycess of quan jtty held under K^BULIAT. 
sa. 14, 38. Measiit fluent oj land— In atiumal yiupuctoi — Paiiu's A pait proprie- 
tor of iiii estate IS eompeiciit, uiidoi 38 of Bengal Act VlTT t)f 1869, to appl\ foi 
measurement of its lands aftei in.iKing the remaining ]>]oprietor.s parties to the 
proceedings • 

ABDOOL HOSSKIN r LALIi CKAN1) MOUTAN DAHS . X 36 

s 19 See ABATEMENT OF RENT 
ss ‘2‘2, 59 See LANDLORD AND '^'EN\NT 

ss 23, 31, 52 Sec RECEIVER IN SUIT I OR ARRIUVRS OF UlONT AND K.IEC'J’MKNT 
s. 26 See SALE IN EXECUTION OF Dl'CREE 
s. 38 See RES .lUDlCATA 

ss. 59, 64. Sec SALE OF iNTUiHEST , 

VI of 1870, ss 58, 60, 61 See CllOVVMDAUl CHAKKAN LANDS 

1 of 1876, s 6, Sell A Sec RlXiIsrU ATION 0¥ IHahomedan MARRIAGES 

IV of 1876— , 

ss. 88, 104, 117 Sec CER'I IORARI. 

ss 189, 191, 213, 213, 219, 220, 252 See l.I ABILITY Ol’ COIMMIMHIONER OF 
CORPORATION lOK BREACH OF STITU^ORY DUTY 

V of 1876, s 256. See DISQUALIFICATION OF JUDGE 

VJl of 1876— * 

ss, 52, 55 See JURISDICTION OF CiML Court 
s. 55 SeciMALlKANA 
s 89 Sec LAND RE(USTRATI0N AuT. 

VIJI of 1876, Bait 11, s 1 (els 8 and 9) See PARTI ITON 
1 of 1879, ss 37, 137 See SECOND Al’PEAJv 

IX of 1870, s 10 See CLU'ITFJCATE OF ( I UARDl A^S111J^ CANCELJi VTION Oh 

VII of 1880 Sec WARRANT • 

IX of 1880, s 56 S('C CESSFS IROM DEBUTTER LANDS 

31 of 1882, ss 6, 70 (d b ) and HO See EMBANKRIENT, ADDITION TO 

Bengal Civil Court’s Act 

VI of 1871, s. 23 See MAHOMLDAN LAW (SUCCESSION) 

Bill of Lading-- 

Kxe'inption ft oni ^Iniiiatjc <)Lcn\i<nu’d bij neiflctl vj Couipanif' '> servants--' nit Ut iccovei , 
ijovdb dc'itrotjcd 3’he plaint j If shipped twf' gla-^s show e.isi-s linm Ctilcutta to 

Rangoon bv a stoiimcj of thi defendant (’uijipan\, and siu opted «a Inll of lading* ^ 
which contained the following clause “ ( ani(‘d and delivered siil^ccc to the 
eonclitioiis aftci mentioned loss oi d image for an\ act, neglect or default 

whatsoc\eJ of the pilot inasiei oi mai lui is or othei beivauts of^tbe Compaii}' , etc., 
exeepted ” lu landing the two cases, one of them was entii(?l> destroy I'd owing to 
the carelessness of the tk)inpan\’s seivant-^ The plaintitl sifed the Company, 
setting out that the damage was oceasioned by the negligence of the Company’s 
seivaiits The defendant Compan\ (wlio wcie not subject to th(* Caineis* Act) 
relied on the abovenicutioned cLni'-t' ni tben bill hn lading Held that the 
defendant Coiiipanv weic protected h\ their bill of lading, the teirns of which bad 
been accicptod by the plain till # 

Jellicoe V British Tnoiy Ste ari N vvici \ti(>n Co X 489 

Board of Revenue— ^ 

Order of y when final Sec ASSESSRlENT OF A(’CRETICI) LANDS • 

Bond — 

Minority of obligee Sec ISlINORlTY OF OBLIGEE OF BOND, EFFECT OF , 

Suit on. See PENALTY CLAUSE IN BOND • 

Under Rs 100 See REGISTRATION ACT, 1877, s J7. 

Breach of Contract — 

See CONTRACT IN RESTRAINT OF TRADU. ♦ 
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Breach of the Peace — 

JJtspiUe likely to cause Sec POSHKHSION, OUDER OF CRIMINAL COURT AS TO 

Buddhist Law — 

Of marriage in British Butmah Act XVII of 1876, s 4— Wife's claim upon husband 
for maintenance By the Buddhist law of marriage, a*^ administered in the Courts 
of Bntish Burmah, it is the duty of the husband to piovidc subsistence for his wife 
and to furnish her with suitable clothes and ornaments If ho fails to do so, he is 
liable to pay debts contracted by her for iiece-^sauc-. , but it appoais that this law 
would not be applicable where she has suftioicnt means of her own No authority 
has been found for saMiig t^at, where the wife has jn.iintainod herself, she can sue 
her husband for maintenance foi the peiiod duiing which she has dime so A wife 
married according to Buinicbc lights and ciistonis, claimed fioiii her husband in a 

• Court 111 British Buiinah, a certcUii sum foi liei expenses of uecessiirics and living 
fora past period during which she h,id ina in tamed lierself. Held, that this was a 
(lucstioii “ regarding niarriage,’' within the nusining of the Biirmah Courts Act 
XVII of 1875, s 4 and that, thcrefoie, tlu Biiddhisi law formed the rule of decision 
The law, as st.ited ,ihovi‘, was aceordinglv applicable Sevtble, that if this had 
1)0011 a case m which, bv tlic aliovo Aet, ,1 Court would have had to act according to 
the rule of justice, equity, and good conseience, there would have been no ground 
for making the hus}>and Iniblc upon tins elaiiii logard being had to the Burmese 
law as to the propel ty of luarricd persons 

MOUNG HmoON HTWV V MAH HPWAH * X 777 

Burden of Proof— 

Sec Custom NOT allow adoption, Govi^riwng v family not suhjeut 
TO Hindu Laav Easement 

In cases of Substituted Service of Notice of hjnknnceineni . Sei' NOTICE OF ENHANCE- 
MENT, Substituted Sermce of 

Burmah Courts Act— 

XVII of 1875, s 80- ‘ 

See Transfkk of Cask 

Reference under, to High Conti See MISDIRECTION 

Butwara — 

Under Regulation XTX oj Pntiition — Revenue-jxn/itKj estate- ~Bcng Aif VUl 

of 1876, Part 11, ami s 4, cU (K) and (U ) — Ciiil J^HHcduie Code (A( t Xi V of 1882^, 
s 265 In 1851 an estate was brought undei but tea? a uudei the jirovisious of 
Regulation Xl^ of IHJ 1 At such bntiraia a portum of the I'sute being land t o\ erod 
with water and unfit for cultivation was not divided, but left joint .irnongst all tht‘ 
co-sharors, the laud- revenue pavablo on account of the wliole estate being appoi- 
tioncd amongst the several estates into which the poition divided was split up 
Subsequently, on llic portion rcihaining joint becoming div and lit for cultivation, 
an application was made b\ one of the (o-sh4ire)'> to the Colleitoi to partition the 
same under the piovisio^ns of Hong Act VI 11 of 1870 but th,it ottieei u fused to do 
so, on the ground that the land ‘ did not beai «ui assessed revenue .iiid was not 

• shown m the toieji ” Jii a suit brought uiidci the above cn cum stances to compel 
tk? Collector to make tlio partition and m the alternative to have it made by the 
Civil Court, Jleld, that though the reason given bv the Collector for refusing was 
an erroneous bne, ho was nht bound to make the partition under the provisions of 
Beng. Act VIII of 18 76, as the land lu suit was not liable for the pavment of one 
and the same dcinandofjand-revcnue, and W’lis therefore not a joint undivided estate 
wutlnn the terms of ^ 4, cl (b) of that Act Held, also, that the word “ estate,” 

•IS used in s 205 of tlie Civil ]*rocoduic (’ode, must not be coiistriK^din the same 
limited and defective sense lu which it is Uicd in Boug.il \et VI Tl of 1876, but 
must be taken to bo theie usc^ m its ordinary siguification, and that consequeiitlv 
the phiiuLitT was eii titled to .i dctiee foi partition uiidei the piovisiojis of that 
section Chnncletnaih Nnndi \ Urn apj^roved 

Secretar^v OF St vte 1 Nundun Lall . .. X 435 

“ Calcutta Gazette ” * 

Notification under s 6 of Bengal Act II ot 1882, not biiljLCxeniltf iniblished if only 
lishe^in. Sec EMBANKMENT, ADDmON TO. 

Calcutta Municipality — 

See liability of Commissioner for Statutory Breach of Duty. 

Gancellatibn of Deeds— \ 

Of sale and hypothecation for fi and. Kquitnhle conditions. Ujioii the canccUation of 
instruments of hypothecation and*sale on proof of fraud and collusion between the 
grantee, who had advanced money and the manager of the grantor’s estate, 
thegrax^tor having been undulv lufhn med lu the transaction, held, that the 
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Cftnodllation otdB^d^--(coiitmim] ) 

condition of cancollatjon should bf, not the rquyinoiit of all money received by the 
manager, but only of sums shown to have been paid to the grantor personally, and 
of such suras received b\ the inariageA, as he would have been justified in borrow- 
ing m the course of a prudent raanagement of the eslat'e 

Ajit SiNOH r Bljai BAHADUR Singh .. .. ... XI 


CarridrB Act, 1863— 

See Oarribus, Ltaritjty of 

Carriers, Liability of— 

Common carrieis — Enqh^h law — Cf infract Act {TX o/187j^), 151, 152 — Carriers 
Act (Z77o/18n5) — Jtailiraifs Af( </ To/ 1879), s 10 — Stafciucnf of objects and 
leasofis of Ike Cnnt}acf Act Tlieeoimnon law of England icgulating the responsi- 
bility of common earners, was at the tune of the passing of llio C.iiriers Act, 1805, 
and IS still 111 force m thisi oimtiv' and is unafiected l)\ the jiioMsions of the Indian 
Contract Act. Kmei jl Tahidas \ (I 1 ttmluaij <'v , dissented fioni The 
plaintiffs entrusted to tin* defendant^ who weio common farrieis undei tin' (viirriers 
Act (III of 1865), certain goods vvhudi \\('i*elostin the eoursimf tlioir ( .linage on one 
of the defendants’ steaiueis On the facts it was found that the defendants took as 
much care of the goods as a man of ordinary priidenee would uiulei similar circum- 
stances take of his own goods of the same bulk, fiuahU and value as the goods bailed ; 
and that the loss was not occasioned bv the act of (lod iir the* Queen’s epnmies 
There was no special contract of tin* natute provided for bv s (>, Act IIT of 1865 
Held, that ss 151, 152 of the Contract Act did not apply, and that the defendants 
were liable for the loss of the goqds 

Moothora Kant Shaw v Thk India Obnkuad Stbam Navigation Co X 


Special Contract — liailway Act {JV of 1879), s 10 --C'on^?nc^ Acf o/" 1872), 
.s,s 151-161 — flail ivaif Coinpany 'I’lie plaintiff despatched coitain goods bv the 
K I. Railway Co , for carnagr* to A and signed a special contract, in confoimity 
. with the foini appioved by the ( io\i rnoi-(leueial in Coiwicil under section 10 of 
Act TV of 1879, holding the Company ‘ b.iiinless and free from all resjHnimbilitv 
in rcgaid to an\ loss, destruction, or detciunalion of, or damage to, the said 
consignment from an \ cause \\bate\er before, diiimg, and alter transit over the 
said Railway or othoi Railway lines working in connection thciew'ith ” The goods 
were short delis erod, and the ])lamtiff biougJit a suit to lecover their value. 
Held— Pei Garth, C J , T^RINSEJ’, ,1 , and Wilson, J -That the Railway 
Company could not be held liable to aecoiint to the consignee foi any’ loss from 
iiny^ caustj yvhatcvor during the whole time that tlm goods were aiulavthoir charge, 
inasmuch as the plaintiff had enterc'd into .i spec lal coiitiact to hold them 
harmless m dccordanco with s 10 of \dt IV of 1879 Held --Pei O’KINEALY, J , 
that it was doubUnI yvbethoi ss 151 and IGl of. the Contract Act applied to 
earners by rail , but even assuming tli.it these scs turns did not apply , the Raihvay 
Company woulcl be in the position of carriers befoie th^i passing of the Carriers 
Act, and were entitled to protect tbenisolyes fioin lial)ility by six'cial eoiitract 

Moheswau.Has \ Carter . X 


Gases— 

ADDAITO CHAKAN 1)E\ V Peter J)OHS, IffB L li , 417, followed 
Anderson?’, corporation of the Town of Cmahitta, t h R 
distinguished 

APPAJl BHIVRAV V SHIVLAL KHUIKTTAND, T fi R , 9 Honi., 
BAIJNATH SAHAI V. DESJ'UTTY Singh, l L R , 2 Cal , 208, 
BAIJUN DOOBEY 7’ BHU BHOOKUN LALL AlAASTI, ] L R 
to and applied 

BAKSU LAKSHMAN V COVINDA KANTT, r Tj R , 4 Bom 
tmguishod 


445, 
XI 
X 
, X 
referred 
„ . X 

594, approved and dis- 

. . . X 


20 Cal 


204, .ipp roved 
referred to 
, 1 Cal , 183, 


BEHARYLALLi' CoBERDHUN IjAL, 1 Tj R, 9 Cal , 446, dissented from X 
BISBBSSUR liALL SAHOO V MAHARAJAH LITCHMEHSUR SINGH, li R , 01 A , 233, 
commented on .. » •* X 

Chembrakandi MUSUTTI I THEAIDYAL PUTHALATH Shekharan Nay.ar, I L 
R , 6 Mad , 41 , folloyved . • X 

OHOWDHRAIN r TAHINI KANT LAHIUI CH0VVH)HRY 11 C L R , 41 , d.stinguishrd X 


Chunder COOMAR ROA V bhogobatti Prohonno Roy, 1 L. R , 3 Cal., 285, 
explained , X 

CHUNDER MONEE DOSSEE i . DHURONKEDHUR IjAHOfiY, 7 W R , 2, follOyved X 
Chunder Nath Moituo v Kristo Komitl Singh, il W R., ff.*)?, followed X 
CHUNDER Nath NUNDI V HUR N VUAIN 1)EB, 1* L. R., 7 Cal , 153, approved X 
DEENDYAL LAL u JUGDBEP Narain SlNTlH I L. R., 3 Cal , 198, commented 
on .. .. .. . . X 
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Cases — ( conitnuad.) 

DbeNDYAL Ij\L 7’ JUGDEEl* NaraIN Stngh, I L R , Cal , lOS, reforrod to 
and followed . . .. . . .. X 

DE Houghton v. ]MoNEY, L R , 2 Ch App , IGfi, explained . . X 

DELROOS BANOO begum 75 ASHGUK Am KHAN, 15 B Ij R , 1C7, followed ... X 
DOOLAR CHAND SAHOOt; LALLA CHABEEL CHAND, L R , 6 1 A , 47, commented 
on ... ... ... .... K 

Empress v. KASSTMKhAN, T L R . 7 Cal , 121, commented on . X 

Fuzluddei^n Khan r Fakir Mohamkd Khan, I L R , 5 Cal., 336, 
distinguished ... . .. . . . X 

Gilbert i’ Endean, L R,/)Ch I) , 259, followed .. X 

GOLAM AM V KAM Krishna THAKUJI, I L R , 7 Cal , 479, commented on. XT 
GUNAMANI DASI 75. PRANKTSHORI DASI, 5 B L R , 223, followed ... X 

(!4URUPADAPA BaSAPA 7- VlRBHADRAPA IllSVNOAPA, T L R , 7 Bom , 459, dis- 
cussed ... X 

HANSBUTTI KOERATN 7 l.SHRT HUTT KOEK, I L R . 5 Cal , 512, overruled . X 
Hem CHUNDER CHOVVJ)Hin r HKOJO SOONDURY DEBEE, I L H ,« (\il ,«9 dis- 
sented from f X 

Hem Chunder SOOR ? K\1JA churn J:)\ss, l l. R , 9 C.il 528, cipimned and 
di^inguished * ..X 

ISHAN CHUNDER BUNDOPADHYA i TNDKO N.VUAIN (lOSSAMI, 1 L R , 9 Cal , 
788, follovred . . ..X 

JADOMONEY DaBEE V SarODV Puosono MoOKEIUEE, 1 Boiil., 120, approved X 
JAN ALI V Jan Alt CHOWUHRY l B ft R , A C , 56, distinguislied X 

JUOGESHUH CHUCKERBOTTY 75 PANCH COWREE •CHUCKERBUTTY 14 W R, 
154, approved . . X 

JUGOOBUNDHU MUKERJEE 1 RAM CHUNDER BVSACK, 1 Ij R, 5 Cal, 584, 
explained . . .X 

KALLEE PROSUNNO HOSE u DlNO NATH BOSE MuLMCK, 19 W R, 434, dis- 
cussed . . t . . X 

KISTOMOYEE r).ASSEE75 PrOSUNNO NARAIN CHOWDHRA , 6 W R , 304 appioved X 
KOMOLLOCHUN DUTT r Nilruttun MUNDLE, r Tj R 1 Calc , 360, distin- 


guished X 

KOWAR BIJOI Kesal Roy 7' SamASUNDVRI, B Tj R , Sup Vol 172. comment- 
ed on . .. . X 

KUVERJI TULSTDAS V G I P RY Co , 1 Ij R , 3 Bom , 109, dissented from X 
LACHMAN Das v Dtp CHAND, I L R , 2 All , 861, ref erred to and followed IX 
Lalji S%hu V The Collector of Tirhoot, 6 B Ij H , 649, followed . X 
Luckumsey Oorkerda I Fazulla Cashumbitoy, 1 L R , 5 Bom , 177, 
commented on ... - X 

Manchester Economic Butldujg Sooieti, in re, L r 24 Oh D , 488 XI 
Meheroonissa Bibee v. Hur Churn Bose, 10 w R , 220, discussed . x 

MEWA LAL THAKUR V BHU^THUN Jiia. 13 B Ij R , App 1 1 , followed . X 

Mohima Ohundra Roy c^iom dry v, ram Kissoue Chow dry, 15 BLR, 142, 
discussed - ^ X 

MIjthoora Doss v Shambhoo DUTT, 20 W R , 53, dissented from , X 

NOBlftl KRTSTO ISIOOKER.rEE 7’ RUSSICIv LALL TjAHA, I Ij R , 10 Cal , 2G8, 
fallowed ^ . • . . . X 

NURSINGH DOyAl V HURRYHUR Saha, G C L R , 489 appro\ed . X 

PANCHAM V JHINGURI, I L R., 4 All , 278, dissented fiom X 

PATANKAR tj. DeV.II, I Ij-R , G Bom , 146, not followed .. X 

PBOSUNNO COOMAREEt DFBKA V BUTTON BEPAUY, I L R., 3 Cal , GOG 
followed . . . X 

Queen v. Fletcheii, L R , l G. C. R , 320, followed .. X 

Queen v. Hughes, l R , 4 q B i) , 614, followed . ..X 

Queen v. Mahomed Humayoon shah, 13 b L R , 324, followed, X 940, J45 
and distinguished ... .. X 

QUEEN V MUt^AMLTT ZUMEERUN, B L R , F B , 52], followed, X 940, 945 and 
distinguished . « • ... X 

QUEEN TJ Smith, L R , l C C. R lio, followed . . .X 

RAM CHUND Seal, I L H^, 5 Cal., 2, (Teparted from . ... ... X 

RAM^NAt)AN OHETTI 7J KUNNAPPU ChBTTX, 6 Mad H C, 304 approved ... X 
RAM SABHAG Das V. GOBIND Prasad, I L R , 2 All , 622, not followed . X 
RAO KARA^ Singh r BakaH ALI Khan, L. R. 9 l. A., 99, explained and 
distinguished ... , ... X 

Regina v jambs berry, 28 l.j (m c ) ftc, followed ... x 

SAH MAKHUN LALL PANDEY v B.AH KUNDUN LALL, 16 B. L. R., 228, 

followed... ... ... .. ... ...XI 
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Cases — (conti nuedj 

SERGEANT, V DALE, D.R , '2 Q 15. D , 558, followed . . .X 

SHADI i’. GUNGA SAHAT, 1 L. R., 8 All , 588 followed . , X 

SHAKUR Mahomed r. CHUNDEU I^IOHUN Sha, n W R , Cr 38, disapproved... X 
SHTB Chandra Chuckerbutty ? joha Bux, I l R , 7 Cal , 570 ; o c. L R , 
‘224, referred to and followed . . . .. XI 

SHUMBHU Nath SAHA CHOWDHRY v GURU CHURN LAHIRY 6 C. L R., 437 
approved .. . . . . . .. X 

SITANATHSHAH V. NOBIN CHUNDKR RoY, 5 C L, R , 102 discussed • * X 

BITA Ram V MaHIPAL, l L R , 3 All , 533, followed . X 

Solano v lala Ram lal, 7 c l r , 481, followed .* . . . x 

SOOUJMUKHI KOER, In re, I L R , 2 Cal , 272, approved ... X 

SUDANUND MOHAPATTUR 7' SOOR FA MONEY DAY EE, 11 W R, 430, dissented 
from ... .... X 

SYUD NUDIU HOSSEIN r. HAHOO T'KAROO ThoVILDAHINEE, 1!) \V R . 205, com- 
mented on X 

TOULMIN r STEEHE, .3 ]\Iei , 210, held not applic able to India X 

TURNER V. POST MASTER GENERAL, .5 ^ & S , 756, followed . X 

VENKATARAYALU r NarASIMHA, 1 L R , 2 Mad , 174, dissented from . X 

VlRARAGHAVA REDDI r SUBBAKA, 1 L R , 5 Mad., 307, followed . X 

VVOMESH CHUNDI-:R GOOl^TO » RAI N\R«1N ROY, • 10 W R, 15, 
explained . * X 

Not triable excliistvelif by Coni f of Se^tston, Pai^on in See PARDON IN CASES NOT 
EXCLUSIVELY TRIABLE BY COURT OF SESSION 

Cause of Action— 

See Civil T’BOCKDunE Code, s '295 Limitation Act, i«’77, \ht f>4 

Miyoi7uli‘7 of — Dete7iinm ui Jail - Sint by thu teen so?is jointly fni (laviaf/en foi 
detention — Plaint fahen off the tile — Sepaiaie cames oj action — Piachce — Act A'iP 
. 1882, .s 20 Thntc'en poisons w^ho had k'en eomnfitted to jaiJ under one 

warrant, and for the same ofTeiicc*, ]ointl\ sued the Superintendent of the PiesideneA 
Jail for their wiongful detention in jail after the term of imjDnsonment to which 
thev had been sontenecd had expired, elaiming Rs 2,600 as driniagos The defen- 
dant applied to have the plaint taken off the file on the ground that the pl.iintiffs 
had improperly joined in one .suit several distinct and separate eiiiises of action 
belonging to them as separate individuals Pell, that the plaint must be taken off 
the file. • 

ALI SERANG r. HeADON * . XI 

Cause of like nature— 

See Limitation Act, 1877, s i i 

Causing disappearance- 

Of et'idence of an offence. See PEN AL (yODK, AU'I' OF«‘ 1860 ss 176, 201 

Caveat entered by Attaching Creditor - 

Sec Probate 
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Ceremonies of Pre-emption— 

See Pre-emption 

Certificate— - 

Of G iiai diansthip , Cancellation of . Act XL of IH58, s.s 10, 12 and 21- fienqal xict IX 
of 1879, .s 10 Whore an application is inach* iindei the provision^ of s 21 of Act 
XL of 1858 to have a certificate gianted undci that* Act recalled, and a fresh 
certificate granted to another the applicant should set forth in his petition a 
sufficient cause for such course being taken, and the Court should thereupon pro- 
ceed to enquire judicinUv whether such .sufficient cause is established, 8vhen the 
estate of a minor consists in whole or in part of |^udor any interest m land, and 
when such application IS made, the Court can onlj proceed to act in accordance 
with the provisions of s. 12 of Act XL of 11158, and has no jurisdiction to grant 
another certificate to any fit person, such a course being confined to cases in wHich 
the property is of the description indicated bjf s 10 

SAKHA WAT ALLY V. NOOEJEHAN Begum ... ^ 429 

Of piC7 chase by Beqisttar See SALE IN EXECUTION (W DECREE. 

Of sale under s. 8 of Bengal Act VII of 1868, Effect of. See SALE FOR ARREARS 
OF Revenue. 

Sale. See STAMP ACT, 1879, S- 24. 

To collect debts under Act XXVII of 1860, Scjfc HINDU LAW, 

5 CAL.— C 
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PAaE 

Certifying part payment— 

Of decree. See CIVIL PROCEDURE CODE, ACT XIV OF 1882, S. 268. 

Certiorari— 

Bengal Act IV of 1876, ss. 88, 104, and 117 — Municipal CmninisstonerSj thei/r jurisdic^ 
ticm — Asseniment — Hiriise rate — Annual value — Powet of tJie High Court Tho 
power of tho High Court to quiifili piocoedings on certiotart is noib affected by the 
proviBiou 117 of the Municipal Act, and If it should appear either on the face 
of the proceeaings or upon affidavits that the Commissioners have acted without or 
in excess of jurisdiction, th6 Court will interfere. Per WILSON, J. — The words 
“ annual value ’’ms 88 of the Municipal Act must be taken to moan “ annual 

t letting value. ” Qureie — Whether s 104 of the Act is in the nature of an inter- 
pretation clause, or merely dircctor> .I** containing instruction to the Commis- 
sioners how to proceed when exercising the jurisdiction conferred bv s 88 *5* 

NUNDO LAIi BOSE r CORPORATION FOR THE TOWN OF CALCUTTA . XI 276 

CesBes from debatter lands - * 

“ Owner and holder ” — JHemfnl Act JX of 1880, s 56 Bengal Act IX of 1880 con- 
templates tho payment of tho cesses by persons beneficially interested m the land 
in respect. of which thb ccsscs are ffevied The words “ owner and holder ” in s 56 
of that Act are not limited to any one person, nor for the purposes of that section 
must the owner be in actual possession* The plaintiff, who was a putnidar of the 
defendant, having paid certain cesses in respect o^what he described in his plaint 
to be “ del3utter lakhraj lands ” lying within the ambit of his putni, sued the 
defendant to recover the amount of such cesses. The defendant admitted thathe 
was proprietor of the estate m which the lands were situated, but denied his 
liability for the cesses Held, that thf) defendant was not liable to pay the amount 
of the cesses, but that thejaerson liable was the idol through its shebait. or some 
person in receipt of the rents and profits of tho land, or some person in actual 
possession of the land in occupation of it 

GOPAr. CHITNDEH S^RCAK r ADHIBA.T APTAB CHANI) M\HAT4J» . X 748 

Cestuis que trust — 

Conveijance by and .mit hif purchaser to compel Tntstee to join in the Conveyance. 

See IJRUSTER DELAYING IN AH8TGNING THE LEGAL KSTATE. 

Charge— 

Form of. Accused entitled to knenv e.vact lalue of charge made against him — Crimi- 
nal Procedure Code, Act X of 1882, .s. 221 An accused is entitled to know with 
certainty and accuracy the exact value of the charge brought against him, and 
unless he has this knowledge he must be seriously prejudiced in his defence. This 
IS true in all cases, butst is more especially true m cases where it is sought to im- 

• plicate him for acts not committed by^ himself, but by others with whom he was 
in company. 

^EHARi Mahton Queen-Empress.. .. ... XI 106 

Misunderstanding of. See MISDIRECTION. 

Of murder. Statement bv Oie accused in answer fo. See PLEA OF GUILTY AND 
explanation by ACCUSED. 

Splitting of. For put voses of jurisdiction. See SUMMARY TRIAL. 

Charitable Gift— • 

See Will, Construction of 

Charitable Jrast — 

See MUTWALI, SUIT BY , 

Charter of 1868— 

H. 26. » See MisdibbctjSn ** 

Letters Patent, ss 1.5, SO Sec CIVIL PROCEDURK CODE, ACT XIV OP 1882, 

„R. 576. 697 

• • 

CherrapooDjM fiaj— • 

See Civil psocbduhr code (ac* xtv of 1882), s. 48i (cl. 6). 

Chota Nagpore Landlord and Tenant Prooedorp Aot — 

Ast I 1879, ss. 87, 137. Bee SliQOND APPEAL! 
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Chowkidari Chakran Lands— 

Decision of commission under Bengal Act VI of 1870, fituil attd concUii>ive— Civil suit 
— Bengal Act VI of 1870, s,s. 58, 60, 61. The w'orda “ final and conclusive'’ used 
in fi. 61 of Bengal Act VI of 1870, must ho taken to be used in their ordinary and 
literal sense. Whore, therefore, a commission has been appointed under s 68 for 
the purpose therein mentioned, and such commission has ascertained and deter- 
mined that certain lands are chowkidari chakran lands, in the absence of fraud or 
non-oompliancc bv the Commissioncis with the* provisions of the Act, their decision 
is conclusive evidence in any civil suit of the fact that the lands .iru what they 
have found thorn to be ^ 

NOBOKR18TA MUKHERJl r THK SECRET VKV OK STATIC KOK iN 1)1 V . \I 

Civil Procedure Code- 

Act Vin of 185‘J- 

Sec Guardian ok Minors dekendinc suit 
s ‘2 See ‘ Res judicata-.’ 
s 15. See DECt^ARATORY DECKKU, SUfr l OR 
s. 97 See WlTHDRA\V\L OF SUIT 
s, 229. See ONUS OF PROOF 
s. 246 See ESTOPPEL 
Act X of 1877— 

s 18 Sec ‘RES JUDICAI’A ’ • 

s 244. Sec EXECUTION OF DEC^RI-IK. 
s. .331 See ONUS OF PROOF 

s. 602 Sec Extension of Time for Security in Appeal. 
s 622. See MATPIRIAL IRREGULARITY. 

Act XXV of 1882— 

.ss 1, 3. Sec SONTHAL PPJRGUNNAS • 

ss 2, 244 (els. a, 6, and c) See APPEAL ADLli ORDER. 

ss. 2, 244 (cl, c ) 294, 311,312, 313, 520, 521, 525, 58B (cl 10) See APPE VI. 

s. 3. See Limitation Act, 1877, Sen Tl, art. 1715 

ss 13, 43 See ‘ RES JUDICVTA’ 

s 25. Sec JUDGE, Disqualification of 

s. 26. Sec Causes of action. Misjoinder of 

s. .30. See Suit by legatees on ueiialf of 'I’iiemselvj.s and otjier 

LEGATEES 

ss. 30, 539. Sec MUTWALl, SUIT BA 
h 44 Sec Specific Performance 
h 64 See Rejection of Plain'p. 

ss. 108, 647, 230 The uni} propci mode of dciiliiig with ui'^cs, whcthci a regulai 
suit or a miscellaneous piocecding, when the paitics do flot appear is to dismiss il 
A case ao dismissed can be testored on application under s. 108, which is by s 647 
applicable asuwcll to execution proceedings as to suits and appeals • 

BISWA SONAN CHUNDKR GOSSYAMY I BINANDA CHUNDER DTBINGAR ADHllftVR 
GOSSYAMY ... .. ^ 417 

Sec LlAHTATION IN PiXECUTION PROCPililDINGS. 
s. 111. Sec SET-OP’F 
Sb. 121, 126, 136. Sec INTERROGATORIES 
ss. 131, 133, 13^ Sei* INSPECTION OF DOCUMENTS, 
s. 133 See DISCOVERY 

H 147 See ISSUES, P'RAAllNG OF • 

s 203. Sec JUDGMENT CONTAINING P'lNDlN<ih UNNECPISSARY FOR DISPOSAL 

OF Case. 

bs 210, 232, pro\ (5), 239, 213, 211 (cl. (), 240, 250, 291, Sec EXEUUTION 0J< 
I^ECREE. ^ 

ss 244 (cl. C.) 203, 264. Sec SUIT FOR POSSESSION Al^TER FOKM.VL J’OSHI^SSION 
Has BEEN GIVPIN IN PiiXECUTION •• * 

as. 244, 316 See EXECUTION OF DECREE WHICH IS BARRED IlY LLMLTATWN, 

Sale in. 

ss. 244. 686. See APPEAL FROM ORDER PASSED IN EXECUTION OF DECREE ON 

Bond specially registered under S. 63 of ACf XX of 1866. • 

ss. 244, 586. No seepnd appeal lies to the High CouA against an order passed on 
an application for execution of a decree made fa a suit under s. 63 of Act XX of 
1866. 

SRI BULLOV BHATTACHABJI V. Bab VRAM GHATTOPADYA ... ... IX 169 







Civil Procedure Code- (Lontumod.) 




Act XTV^ of 1882 — (continued), 

ss 244, 847 See EXECUTION PllOCEEDINGH 

.s 251 See WARRANT. 

MS 257 fl, 258 Admstnient of decree out of Cowl — Instcilnient bond — Gonsideratwn' 

— Execution of decree. The provisions of s 267a of Act XIV of 1882 are in- 
tended to prevent oinding agreements between judgment-debtors and judgment- 
creditors for extending the ti^e for enforcing decrees 6// execution^ without consi- 
deration, and without the sanction of the Court , and are not intended to prevent 
the parties from entering into a fresh contract for the payment of the judgment 
'debt by instalments or otherwise. 

Jhabar Mahomed v. Modan Sonahar ... . . XT 671 

s 258 Certififinci part paijmcnt of deciee — “ To shou cause," Meaning of In 
determining under s 258 of Act XIV of 1882 whether or no the cause shown by 
the decree-holder is sulhcient, it is incumbeht upon the Court to investigate and 
decide any quoirtions of fact upon which the p.irties may not be agreed In such 
an investigation the evidence may be given cither orally or bv ,.ffidavit The 
term ‘ to show cause V docs not mean merely to allege causes, nor even to make 
* out that there is room for argunieiit, but both to allege cause and to provt* it to 
the satisfaction of the Couit 

• 

Rung lale v Hem Naraxn gib , XI 166 

s 258 Sec RIGHT OF SUIT. 

ss. 261, 262 Sec OECKEK FOR EXECUTION OF CONVEYANCE, 
s 265. Sec Rut WAR A 

8b 266 (prov. els. h, I ) 278, ;i80, 281 See ATTACUiMEN'! 

SR. 281, 288 See EHTOrPKE 
s 287 Sec EXECUTION SALE 

ss. 289, dll See SALE PROCLAMATION, IRREGULARITY IN SERVICE OF 
b 294, 311. See SALE IN EXECUTION OF DECREE % 

s 205. Jjecieedioldeis shnniu) ratcabhj in sale proceeds viusi he bona fide deuee^ 
holdemj The woids “decree-holders ’ oi “persons holding decrees for mone\ 
against the sani6 judgment-debtor ’’ in s 295 of the Code of Civil Procedure, 
signify bond jide decree-holdci s A Court is bound, in cases falling within this 
section, to satisfy itself whether the chiimants arc boiw fide decree-holders within 
the meaning of the section, and where it is unable to satisfy itself as to the bomi 
pdes of tho claim, the Court should exclude such rlaiinant from the distribution of 

assets. • 

• 

, IN RE SUNDER Dabs . , XI 42 

s 21)5 Rateable distnbution of sale proceeds — Deuce fo) mone g —Causes of action 
^^ortgage deuce —Moitgagec put chasing nndcf his oun deciec, Kxecution of decree 
bij The cause of action given by the last para but one of s 296 of the CimI 
Uroccdurc Code docs not arise until the inoney^ has boon actually paid over to the 
l>C 5 rson who is alleged ^lot to be entitled to receive the same, and a auit brought by 
a })crsou claiming to lie 'entitled to be paid a shaie of sale proeeo<^|} under that 
section, and U) uecftver the same from another to \\hom such sale proceeds havt 
liecn ordered to bj paid, if brought before thev have been actually paid to such 
other person, is premature a»d should be dismissed Every decree by virtue of 
which money is payable, is to that extent a ‘ ' decree for money within the 
meaning of that term as used lu s. 295, even though other icliof ma> be granted 
by the deeMse , and the holder of such decree is entitled to claim rateable distn 
bution of sale proceeds with holders of decrees for money only under that section. 

There ih nothing in s.*295 which fakes away the right from a mortgagee who has 
obtained a decree upon his mortgj^ to proceed against the property of hiH 
mortgager other than tfiat subject to Ins mortgage. Thus tho holder of a mortgage 
decree which directs that the amount be realized from the mortgaged property 
and from the mortgagor personally, is entitled to claim rateable distribution 
under tliat section, and js uot in the first instance bound to proceed against hiH 
mortgage security and exhafist that A mortgagee who has obtained a decree on 
his mortgage) is not rc.stneted ti:^ proceedings in the first instance against his 
mortgage gccunty before proceodu)g against other p^ojierty of his mortgagor, but 
when ho sells 'any portion of the p^perty, the subject of his mortgage, and 
jurohuises lumsell, he is bounds &fore he can proceed further against the 
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Civil Procedure Code— (oontniMd.) 

Act XIV of 188‘2— ( continued ) 




mortgdgoi or claim r.itcablc (lihtri))iitioii under s 2yf>, to prove that there m still 
a balance due to him, and that the proportv sold and purchased by him realized a 
fair amount, the mere fact of the piopeity having been sold at auction not being 
along suthcient to prove its value, and this ought to be enquiied into most 
carefully by the Couit to which .in application is made to furthei execute the 
decree or to share rateably under s 295 ^ • 

HART t’ Tara PRA8ANNA MUKHEH.I1 * XI 718 

s 295 (cl b) Sec LIEN 
s 311. Sec Sale in Execution 

ss 311, 312. See limitation ACT, XV OK 1877, SS 4, 11, \NL)SCH tl, ART 12 

ss. 311, 312 The word “disallowed” in s. 312 of the Civil Pioccdurc Code has no 

reference to an order passed on an appeal, but refers to the disallowance of the 
objection by the Court before which the proceedings under s 311 arc taken 

Mahomed hossein v. Puhunduh Mahto . XT 287 


s 311, 313. See SALE IN EXECUTION OK DECREE 
s. 331. See ONUS OK PROOK 

ss 336, 337 See IMPRISONMENT IN J ML NOT NAMED JN \VA*RR\N'r 


ss. 336, 339, 344, 345, 149, 350. 451, 359 Sep JUDGMENT-DEBTOR IMPRISONED, 
APPLICAMTON OF, TO BE DECLAREJ> \N iNSOJ.VENT 
s 368 See Limitation ACT, 1877, ScH Jl, Art 1715 
M. 375 Sec Compromise, Withdrawal kkojM 

s 131 (cl h ). Chenapoon/ee Haj—Piihlu and piiiatc mjhiiy — Fmevfn Staie 
— Siiccesnon tolaml in India — Inie^iaie St(CiC^i>i(m — Successum Ac t. Act X 0/1865, 

. s 5 The “private rights” spoken of in s. 431, cl. (b) of*the Code of Civil Proce- 
dure do not moan individual rights .is opposed to those of the bodv politic oi State 
but those private rights of the St.ito which must be enforced in a Court of justice, 
as distinguished from its political oi territorial rights, which must from their very 
nature be made the subject of aii.ingenient between one State and .inotlioi. The> 
are rights which may be enforced h> a Poicign State against private individuals as 
distinguished from rights which one State in its political capacity may have as 
against another state in its political capacity The Kmpetm of A nshxa v. Jihxy^ 

United States oj Ainei ita \ Wayner approved of There is riothiTig to prevent a 
foreign or feudatory State fiom holding anmovcable piopcity in British Indi.i, and 
to such propci tv the rule of intestate succession laid down in s 5 of the Succession 
Act (Act X of 1865) does not applv The State must be icgaided a (/uasi coipoia- 
tioii which continues to exist as .i State so long as it is reoogniZ(‘d as sueh b\ Uei 
^lajesty, whatever the rule of succession to it may be, and whatevei may be its form of 
Government Case in winch it was found on the facts that i.ei tain iiiimoveablo 
property situ^ited in British India, which h.ad foinicily belonged to the State of • 
Cberrapoonjec, having been grauU'd bv a former Raja of that State to t|jo 
defendant, was still the property of the State on the giouncl that the Raja was not» 
competent to alienate it, «ind th.it the defend.int’s plea of advei ‘^e pi»sscssion and 
limitation was not supported bv the evulcMice 

HAJON MANICK V BUR SlNti . * - , XI 17 

!« 432 Suit by independent Piincc in Couit in British Imita— •Recognised agent foi 
institution q/ suit Section 432 of the Civil Procedue Code does not prevent the 
institution by an mde^pendent piince of ,i suit in a JCJourt in Brfti&h India in hi^ 
own name, and thiough .i leeognisod ageni othci th,iii one .ippointed under that 
section. 

BEER OHUNDER ]M\N1K\ \ 1 . ISUVN CHUNDEK BLKDHUN . • X 136 

s. 440. Sec Minor, Suit b\ • • 

•s. 443. Sec GUARDIAN OF MINORS DEFENDING SUIT 
SS. 443, 464 Sec GUARDIAN AD-LITEM, APlIfiNTMENT 01^. 

8. 467. See MINORS. 

s. 492, 546. See INJUNCTION IN ONE SUIT PENDING APPEAL IN ANOTHER, 
ss 603, 505, See RECEIVER IN SUIT FOR ARREARS OK RENT AND PDECpiENT 
s. 521 Sec ARBITRATION . A\V ARD, APPEAL FROM ORDER SETTING ASIDE 
DECRP4E UPON. , 

b. 522. See AWARD, AJ'PEAL FROM 
S. 525. See AWARD, OBJECTION TO 

Q. 626. See CIVIL PROCEDURE CODE, AcTfXIV OF 1862, S. 268, 
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Ciyil Procedure Code — (concluded,) 

Act XIV of 1882 — {concluded.) 
h. 549. See SECURITY FOR COSTS. 

b 661. Cross appeal — Besponde'ni cross appualitiQ in formA pauperis. A plaiutiff 
who has obtained leave to sue m forma pauperts, and has been successful iij 
obtaining a decree for a portion of his claim, but has failed as to the other portibu, 

IS not entitled on an appeal by the defendant to be heard in forma paupet is on cross 

appeal as to t*he portion of Ins claim decided against him in the lower Court 

IN THE MATTER OF BROJESHWARI T)aS1 V GURU CHURN DAS ... XI 735 

b. 566. See SECOND APPEAL., INTERFERENCE ON QUESTION OF FACT IN 

• 

sh. 566, 574, 587. See JUDGMENT OF APPELLATE COURT, CONTENTS OF 
s 568, (els a and b). Sec ADDITIONAL KviDENCK 

Sb. 575, 507 Decision wltcn appeal heard by two or moie Jud<jcs—Lcitei s Patent of 
1865, els 15, 36 Section 575 of Act XlV^of 1882 dots not take awa\ the right 
of appt'al which is given by clause 15 of the Lettors Piitont When the judgment 
of a lower Gouri has been confirmed under s 575 of the Code of Civil Procedure, 
by reason of one of the Judges of the Appeal Court agreeing upon the facts with 
the Court ^bolow, an appeal will lie against such judgment, notwithstanding the 
terms of s. 575 Appaji JJhivrau v. Shthlal Khabchand approved. 

GossAMi Sri Ski Gridharui ?;Iahara.i tickait r I^urushotum 
GOSSAMl .. ... . • . .. .X 814 

s 582. See LIMITATION ACT, 1877, SCH II, ART 1716 
ss. 695, 596, 600 Sec APPEAL TO PRIVY COUNCIL 

S 622 See SALK IN EXECUTION OF ESTATE OF DECEASED SMALL CAUSE 
COURTS PRESIDENCY TO^ANS ACT (XV OF 1882) 
s. 624 See REVIEW . 

ss. 623, 624, 626, 029. Sec REVIEW OF J UDGMENT 

Civil Suit— 

To remove obsit itciion in a thotoiu/kfare. Sec PUBLIC NUISANCE 

Claim— • 

Undei s. 278 of xfdt XIV of 1882 Soc ATTACHMENT 

Collection— 

Charges. Deduction op ft am tent • Sec L AND ACQUISITION ACT 
Of t ents sepat ntely See CO-SHAREU SUING FOR ENHANCEMENT OF A PROPOR- 
TIONATE SHARE OF TH.E*RENT, SUIT HY ONE. 
yjnpc/i.. See EVIDENCE 

Collufiion — 

Diviytce — Act IX of 1869, s 13 — Vollu*^ion in ptesentatwn of petition fot dissolution. 
Subsequently to the institution of a suit for dissolution of maniage, and on the 
same day on which the suit came on foi hearing, the petitioner and the respon- 
dent each filed potitufus, setting out that it was agreed between them that from 
that date the marriage between them should be dissolved , that neither of them 
should have .in> claim against the other, that each should marry again at pleasure, 
and pravijd that dissolution o^the marriage might be granted on these terms, each 
party bearing hia own costs. Held, tlnit this amounted to collusion within the 
r meaning of s. IJ of Abfc IV of 1869, and l.h.it the petition must bo dibmis>,cd 

UZIR CHUIBTIAN r Eld SERA CHRISTIAN .. ... .. XI 651 

Commission- . • 

Under Bengal Act VI of Decmoii^f. Sec OHOWKlUAKl UHAKKAN LANiis. 

Compensation—^ 

AppartwmKent of See Land ACQUISITION Act, 1870. 

Complaint— • 

Dimmsal of. Sec Maqistrate, Bowers of. 

Gomponndabjie Oilepos— 

8«e ORIMINAL PBOCBDxmS OOOE. * 
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Compounding of charge— 

No ansu'ei to change uiulet s *211, Pnud Cade—Fahe Chfinj(> — Cnmpoumlable offence 
-^Discharge of accused cliaiged under ft 211, Indian Penal Code , vpmi plea >/ 
original charge having been conipounded—Act XLY of 1800 {Indian Penal Code,) 
s. 2X1— Act X of 1882 (Criminal Procedure Code), s.s. 342, 345, The fact that 
an offence alleged to have been committed has been coiiiponiided la no conclusive 
ans\frer to a charge made against the pro‘.ecnt»)r under s. 211 of the Penal Code. A 
laid a charge against M for wrongful confinement The Police reported the case 
as a false one, and A not appearing to prove hii. complaint the District’ lilagistratc 
ordered him to be prosecuted under s. 211 of the Ponai Code, and made over the 
case to a Deputy Magistrate. Upon the hearing of such charge, A pleaded that 
he had compounded the original charge, laid bv him against M, and that, therefore, 
the charge against him under s 21 1 could not lu‘ The I>eptu> Alagistiate without 
hearing cin> ovidencedismissed thPease Held, that the course so tnlvcn was illegal, 
as such plea was no conclusive auswei to a charg<‘ undei s 21 1 

QUEEN-EM3>KRSS l ATAR Aid XI 7‘) 

Compromise— 

And decree thereon Application to sr/ anule compronme — Review oj fudgnient— New 
suit. For the purpose of setting aside a decree passed in xuu nuance of a compro- 
mise come to out of Court, there are two available modes of procedure*— (1) by 
suit (2) by a re\iew of the judgment sought to be sot aside , the latter being the 
more regular mode of procedure Lnlp Snhit v. The Collector of Tit hoot, Meira Lnl 
Thahur V BhvjunJha, Gilberts Fndean followed 

AusHOOTOHH Chandra TAttAPRAS4NN\ Roy ^ X 612 

Application to .sc/ aside Procedme on See COMPROMISE WD DECREE 'I’HEREON 

Constrnction of Deed of See ]\lAHOMEDAN LAW 

Wiihdi'awal from A gi cement oj Pai ties —'Deci ee on Cornet omise — Appeal — Code of 

Civil Proceduje, Act XI]' of 1882, s ‘375 After suit filed bv the plaintiff against 
several defendants, one of whom was an infant, a petition of cumpioinise entered 
into between the adult parties was filed in Court. The petition stated the terms 
of arrangement, .iiiid also that an application would be made bv the guardian of 
the minor prating thi* Court to allow the compromise to he earned out on his 
behalf Ten days after the petition of rompromise was filed, the first defendant 
and the plaintiff pre.sented petitions to the Court withdrawing from the com- 
promise, and praying that the suit should proceed The second defaiidaiit present- 
ed a petition praying that the compromise should be recorded, and a decree passed 
according to its terras The Comt made a deeioe m accordance with the piayor of 
the second defendant’s petition The first defendant appealed Held, that an 
appeal lay, and that the lower Court was wrong in enforcing the compromise at 
the iiistanee of the second defendant, iyemble, that % 375 of the Code of Civil 
Procedure merely covers cases in which all parties consent to have the terms 
entered into, carried out and judgment entered up Rutionsey Jjalji v Poortbai ^ 
questioned. • 

Kara SuNDARi Debi Kumar DuKHiNEssuR Malia . 250 

Compulsory and Optional Registration- 

See Registration act, 1877, s. 50. 

Confession — 

Inducement to confess — Criminal Procedure Code, Act X of 1882, s 1(53 — Evidence Act 
— Act 1 0/1872, s 24 A Deputy Magistrate, before taking down* statement from 
a person brought before him by the Police, noted on the paper on which he was 
about to take down the statement, the following words winch, after excluding 
the Police Officers from his presence, he had verbally addressed to the accused • 

“ After excluding from ray presence the Police Officers who brought hiift, I warned 
the accused that what he "would say would go a» evidence against him ; so he had 
better tell the truth ” Held, that the use of such language was calculated to hold 
out an inducement to the prisoner to conftSs, and that* such a confession^ was 
therefore inadmissible in evidence against him. ^ 

QUEFiN-EMPRESS t; UZEBR . .. .. ..X 776 

Made to a Police Officer Evidence Act— (Act I of 1872, •« 21)— Murder, CJ^rgeof, 
when body is not fcrrthcmiing— Theft , Intention to»c(ynvert No judicial officer 
dealing with the provisions of s 27 of Act I of 1^12 should allow one word more 
to be deposed to by a Police officer detailing a statement made to him bv an 
accused, in consequence of which he discovered a fact, than is absolutely necessary 
to show how the fact that was discovered ts connected with the accused so as in 
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Confession — ( continued.) 

ilsolf to bo a relevant fact against hnn Section ‘27 was not intended to let in a 
confession generally, but only such particular part of it as sot the person to whom 
it was made m motion, and led to bis ascertaining the fact oi facts of which he 
gives ovidonco. Empress of India v. Pancham, Qtieen-Enipress v. Babu Lai, 
discussed and commented on Thus, when a Police officer deposed that an accused 
had told him that ho had robbed K of Rs 48, whereof he had spent Rs 8 and had* 
got Rs 40, and that he had made over the Rb 40 to him, held, that the statement 
that he robUfed K of Rs 48 was not necessarily preliminary to the buriendcr of the 
Rs. 40, and was inadmissible m evidence against him When also a Police officer 
deposed to the fact that the accused who was charged with murder had stated to 
him that he and X had stolen some hides from 0, and upon such statement he 
‘had sent for C, and rocfirded his information, and when it appeared that C had 
already infoimcd the Police of the fact of the theft, though the witness was not 
aware of it, held, that the statement was inadmissible upon the gioiind that it 
would be most dangeious to extend the piovisions of s 27, and allow a Police 
officer, who his investigating <i case, to prove an information received from a 
person accused of an offence in the custody of a Police officer, on the ground that 
a material fact was thereby discovcied by him, when that fact was already known 
to another Police officer. Although, under some circumstances, a charge of murder 
may be sustained whMi the body of the person said to have been murdered is not 

- forthcoming, still, when that is the case, the strongest possible evidence as to the 
fact of the murder should bq msistod oii^ before an accused is convicted When an 
accused charged with murder >vas alleged to have taken a boat from a place where 
it had been secured bv its owuei, and after procdeding some distance in it had 
abandoned it, a^id when he was charged with the theft of the boat, held, that 
the charge was unsustainable, inasmuch as it was evidently not his intention to 
convert it to his own use, and make it permaiicnth his own propert\ . but nioreh to 
make use of it for the purpose of aiding him in escaping 

ADU SHIKDAR r QUKKN-IP^MPKESB XT 635 

0/ 07ie of sex eral prisonei s See IMISDIKKCTION 

Of prisomi's against then fellow iscjicrs and in then absence oie not such coiroboui- 
twe evidence of statement of apjo oim as would wart ant ( omnehon See MtsDTRKP- 
TION 

Conflict of opinion — 

III High*Courts ,gee SUBORDINATE COURTS, DUTY OF 

Consent of next ReYersioner — 

See INJUNCTION. 

To transfer by [Ivndu nidow See HINDU rj\\\ 

Consideration — « 

See Giviii Procedure code 1882, ss 257n, 258 

Consideration money— 

Forj^omisc to give in mairiage a minoi dniKfhtei , Suit foi jcturii of See Marriaoe 
Contract. . 

Consolidation of suits— 

See Practice. « . 

Construction— • 

Of Deed of Compromse See MahOMEDAN TjAW 

Of gift Sec Grant • 

Of gift as to quantity of Estate given Limitation Art XV of 1877, Sch II, aits. 134 
and 144 — O^t when opeiative without dehvety of possession — Hiiuiu Law. The 
rule as to tlfb construction of the language m which a gift is made, independently 
of the “ Transfer of Property Act. ’b Act IV of 1882 (which may, or may not, have 
been expressed so as to lay down in favour of absolute gifts, a rule more positive) 

IS that indefinite word'# of gift are*Ajalcu3ated to convey all the interesD of the 
grantor, it being also necebsarv to read the whole of an instrument ij order to 
gather the inteutfbn A gift being thus expressed — “ I put a stop to my interest in 
those tal^qs, and withdraw ijiy enjoyment thereof, and T make them over to you,” 
held, that this must be read^ith what preceded it, viz., ” in order that you may 
perform those religious ceremonies, celebrate the festivals satisfactorily, and may 
provide for your own support, by*having the property under your authority and 
control” ; and that the words of gift mast be taken to be limit^ by the purpose of 
the gift ; the whole taken together showng that the donor’e intention was that the 
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donee should take the piopert\ frii life* onh Jleld, also, that cousistouth with 
the authorities in the Pliiidu law, a gift, where the donoi supports jt, the person 
who disputes it cLiimiiig iidverseh to both donor and donee, is not invalid for the 
mere reason that the donor has not doh\ered possession ; and that whore a donee, 
or vendee, is under the terms of the gift, or sale, entitled to possession, there is 
no reaj^on why such gift, or sale, though not accompanied by possession, whether 
of moveable or immoveable propert\ (where the gift or sale is not of such a nature 
as would make the giving effect to it to be Cf.utiar\ to public policv), should not 
operate to give the donee, or vendee, a right to obtain possession 

KaijT Das Mulltck 7. K \nhay a Lal pundit . • . , Xi P2i 


Of cj%ft to a per^icm in vii hie of hin hetm/ adopted son of donoi Sec (JUSTOlvr NOT 
ALLOWING ADOPTION, (tOVEUNING \ FAMILY NOT SUDJECT TO llJNDU IjAW 
Of Hindu will, under Oudh Estates' Act See WILL, LEGAL GONSTRlK^TfON 01" 
Of Instrument of Moitqaqe Sec MORTGAGE, CONSTRUCTION OF 
()f Powei of Attorney Sec Pov^ ER of AT'L’ORNEA , CJONSTRUC TION OF 
Of s. G‘i2 of Act X of 1877 ns amended hq s 2‘2 of Act XJIof 1879 Sec AlATF.RTATi 
IBKEGULAUITY 


Consul — 

To receive notice of suits biouqht nqainst his comihymen in (''onrts in Ihifisii, India 
F’RITZ OLNER V LAVRZZO ' , X 878 

See Jurisdiction 


Contempt of Court — ‘ 

Pubhcnflon of libel rejlcctinq upon a Jiidqe in his J iidicial capacity— Off cm e not 
included in Penal Code — Defamation— Ciinnnn I Pioc'edine Code f X of 3882), s ft- 
Poupi of Coin ts of Jiecoul undei connnnn Law — Jniisdictiou of Hi</h Coini to 
punish suniviaiily 1’hc High C’ouitsin the Indian f^rosideiieies aio superior 
Courts of Rccoid The ofTonce of contempt of Com t, and the poweis of the High 
‘Couits to punish it, an* the same in such ('ourtsas in the superior Couits in Kng* 
land Those powers, whirli foinicd part of the common law, were conferred upon 
the Supremo Couits, w'hen they wn-K* established in the Pn'sidoncv Towns. The 
Indian Penal Code does not proNidi* against a contempt of Court comm itted h> tlie 
publication of a libel out of Court, wh(*n the Court is not sitting, and neither in 
chapter XXI “ of Defam.ition ” noi elscwhi'io providts for the ])unishment of a 
contempt of Court committed b> tlu* publication of a libel reflecting upon a Judgi* 
in his judicial capacity, or m reference to his conduct in thi disc^iaige of ins 
public duties Because the publisbei can la* punished for “ d(*faination ” undei 
the Code, it does not follow’ that he cannot be punished summarily by the Ifigh 
Court for a contempt of Couit He ran be so punished with fine, oi iinpiisori- 
ment, or both The provisions of s 5 of the Code '’of Ciiminal I-'roecduie, 1882, 
relating to the procedure under which ‘‘ all offences under the Indian Penal Code,” 
and “ all offences under an> other law,” are punished, do?iojb iTulude a contempt 
of the High Court committed hv tlic publication of a libel out of Court, when the 
Court is nut sftting, although such tonleiiipt nia\ include defanuitioii Such a » 
contempt is more than more defamation, «ind is of a diffeieiit chai actor The,^ 
jurisdiction of the High Couit to commit foi contempt has not been affected by • 
the Code of Criminal Procedure, 1882 B} the common laweveiy Court of Recoid 
is the solo and exclusive judge of what amounts to a contempt of Couit 

SURENDUA Nath Baner.tee v the chief Justice ams) Judges of the 

High Court AT P'ORT William IN BENGAL , x I09 

Contract — ^ 

By letters See SPECIFIC! PERFORMANCE • 

In Resh ninf of hade. Jtestramt of trade — Contiact Act — Act IX of 1872, ss 27 74 — 
Breach of cimtract — iJamaqes A contract under which a person is paitialU 
restrained from competing, after the term of his engagement is over, ^ith his 
former employer, *is bad under s 27 of the Contrai’t Act Quf^re, as to the effect of 
an agreement of service by which a person binds himself, during the term of his 
agreement, not. directly or indirectlv, to compote with his esnjilover 

BRAHMAPUTRA TEA COMPANY, LU , r SCARTH . . .. "XI 645 

Void as against public policy See ANTE-NUPTIAL SETTLEMENT 

Contract Act — 

IX of 1872— 

ss. 10, 11 See MINORITY OF OBLIGEE OF BOND, *ri3FPECT OF 

s. 23 See ABWABS, ILLEGALITY OF 

ss 27, 74 See CONTRACT IN RESTRAINT OF TRADE. 

5 CAL.— Ci 
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Contract Act — ( continued.) 

rX of I87‘i — {cmtinued.) 

s 28, ox. 1. See AGHEEMENT TO UEFKH TO MaNAGEU QUESTIONS ARISING 
OUT OP AGREEMENT. 

8S. 151, 152, 161. See CARRIERS, LIABILITY OF 

As affecting an asaigmnent of a share in a parUiership See PARTNERSHIP. 

Conveyance-- 

PurcJiasers* right to^ after execution sale. See SALE IN EXECUTION OF DECREE 

Conviotion— 

On alternative charge of giving false evid.fince. See ALTERNATIVE CHARGE. 

Corporation — 

•‘/Aobihtyfm breach of Statutory duty See HAXIUTY OF COMMISRIONERB FOR 
URBACH OF Statutory Pct-v 

Corroborative evidence - 

See Misdirection 

Co-sharer — 

Simig fot enkathcenient of a jyropoiiuniate share of the rent, Suit by one co-sharei 
in an undivided estate — Suit foi enhnncenient of a opoi ticniate share of the 
rent by cnxe co-shmK^i — Collection of lents separately A, an eight-amia sharer 
111 an uAdivided c&.tate, who collected his portion of the rent scparatel} , brought 
a suit upon notice issued by himself ^gainst a tenant, in which he made the other 
co-sharers parties defendants to recover arrears of rent at an enhanced rate in 
proportion to his share Held, that such a suit Was not maintainable, unless it 
could be sho\yn that the co-sharers had refused to join as plaintiffs Fhdhu Bhu- 
sun Basu \ Kamaraddi Mundul distinguished. 

Kali Chandra Singh v Rajktshobk Bhuddro . . . . XI 616 

Co-sharer’s Bight — , 

To sue foi share tnpioceeds lenmimncf aftei' sale of the 'joint tenwe Bee SMALT j 
Cause Court 

Costs— 

See Execution op Decree vs hich ih barred by limitation, S^le in 
A gaiiust next friend See SUIT BY LEGATEES ON BEHALF OF THEMSELVES AND 
OTHER LEGATEES 

Appeal on gmsiypi of. See RECORDED PROPRIETORS, REPRESENTATIVE OF 
Practice — Costs of pyinhwf and tianslation — Appeal to Privy Council Costs of print- 
ing and translation, certified by the Deputy Registrar of the High Court, arc a 
necessary part of the costs of appeal to the Privy Council . The amount of such 
costs is left to be ascertained by the High Court, and is not assessed by the Privy 
Council office c 

RAM COOMAR GHOSF/V PROSUNNO COOMAR SANNYAL .. . . X 106 

tWhei'C trustee delays in executing a document, and a suit is brought to compel him to 
e^reente. See TRUSTEE DEliAYING IN ARSTONING THE LEGAL ESTAl’E 

Cohnsel, Mistake of— 

Bee REVIEW OF JUDOMENT 

Court fee — > < 

On application to file award See APPEAL 

Court Fees Act-r 

S. 7 (cl. 3) (sub-ol /) and Sch ll, Art. 17. See VADUATION OF SUIT. 

VII of 1870, s 7 (cl c) — Sml to set aside a trust deed and to tecover trust money 
— Appeal l^y trustee — Duty payable on memorandum of appeal. A brought a suit 
against B, a trustee, and others, to set aside a trust deed i»and to recover 
Rs. 2,50,000, the amownt of the tfust money, and valued his suit at Rs. 2,50,000. 

A obtained a decree, B appealed and sought to affix to his memorandum of appeal 
a tei^-rupee stamp, under Art. 17 (cLC) of Sch. II of Act VII of 1870 Held, that 
the duty payable on the memorandum of appeal was the same as that paid on the 
plaint in the suit. 

MOHAMBD MASHv v MALKAI MUKHADEAI UZWA BADSHAH MEHAL 

SAHBBA ... ... ... ... X 380 

s. 19, cl. 17, Stamp on menimand'itni of appeal by judgment-debtor in custody ficnn 
order refusing application to be declared insolvent A judgment-debtor, whilst in 
custody, applied to the Court, under chapter XX of the Civil Procedure Code, to 
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Coupt Fees kct— {continued.) 

bo declared an insolvent The apphciition was refused, and the judgment-debtor 
appealed against the order rejecting his application. No Court-foe was affixed to 
the memorandum of appeal Held, ihit no Court-fee was levi.iblc under cl 17 of 
s. 19 of the Court Fees’ Act 

Kali PROSAD Banerji u Gisborne & Co. . .. X G1 

Court of ‘Jurisdiction— 

Cmnpetent to tuf such •subseqtmnt suit, Meautwj of. See ‘ RES .lUUICATV ^ * 

Court of Record - • 

Power of, under common lair See CONTEMPT OE COUUI’ 

Covenants— 

For quiet enjoi/jiient. See STAMP ACT, 1879, Scil. 1, AKT 41 (Chs a VND 6). 

Creditor — 

Of 7ie I t-of-kiu Itvjht to apply fo! icvocatumof ptobalc Sue PilOBVTE 

Criminal Procedure Code— 

Act X of 1872- 

hS :U4, 451 See CUMULATIVE SENTENCES 

8.530. Sec Criminal Procedure Code, Act X OE 1882, s 115 
Act X of 1882— • 

h. 5 See CONTEMl*T OF COURT 

88 30, 34, 209 See JURISDICTION CRIMINAL COURT 
ss 35, 235. See CUMULATIVE SENTENCES 
s 45 Sec Penal Code, Act XLV of 1800, ss 170, 201 
8 . 107 See RECOGNIZANCE TO KEEP THE PEACE. • 

ss 109, 110, 112. Security foi (Jo<hI behaviour. Bef<jio a ^lagistrato can pci ss an 
order directing an accused to furnish hiil and security for his good behaviour, it is 
necessary that the accused should bo given an oppoitiinitv of entering into his 
defence , and that ho should be clearly informed of the accusation which he lias to 
meet. 

QUEBN-RMPREBS i; ISH WAR CHAN DRV SUK . XT 13 

5. 133 Sec PUBLIC NUISANCE, REMOVAL OF .» * 

ss 133, 134, 135 136, 137 See RIGHT OF HAY USED iiV THE I^UBLIC 

ss 133, 138, 139 Sec JUROR REFirsiNG TO ACT 

8 145 Sec Possession, order of Criminal Court as to Possi:ssion, 

Time at which Machsthate is to determine who is in 
8 145 A dispute as to the right to collect routs is a dispute concci imig tangible 

iminoveablo property within the meaning of s. 145 . ' XT 413 

8 145 1*7 oc'tdute under that section — At lend ana’ of witnesses- Process to enforce at- • 

tendance Prococdnigs under s, I 45 of the Ciiiiiinal l^rocedurc Code should on all# 
points of procedure be regarded as summous cases, and although it is discretionarv • 
with a Magistrate to issue a summons on a witness in such aca.se, yet, wHen any one 
of the parties applies at a proper time foi procebs to secure the attondaiioe of his 
witnos.ses, the Magistrate should not arbitrarily refuse his a^isistancc , and where 
such refusal is made it is incumbent on the Magistrate to reeprd his reasons for 
such refusal. 

In the matter o?" the petition of Hurenjiro Narain Singh 

CHOWDHRY XI 762 

8 147 Sec Easement 

8 161 The law laid down b> the H’ulJ llrnch in I L R , 7 Cal 121, ha^ bedii altcri d 
by the provisions of s lb I, Act X of 1882, .ii^d a witness who makes a f<i Iso 
statcrncut to a Police officer in reph to .i quostioii whi(.h hc^is hound to aiisuei , 
would he guilty of luteutiuiiallv giMiig false cv^cncc See ]^A1 jSE EViDENCI). 

a. 163. Sec CONFESSION 

s. 178. Bee TRANSFER OF CASE. 

s. 196. Sco Sanction to prosecute more than sis i^onths after expiry 
OF FORMER SANCTION. • * 

8. 196 (ol. c., para. 2). Sec SANCTION TO PROBECyTE. 

6. 221. See CHARGE, POEM OF. 

SS. 233, 554, Sch. 5, XXVIU. II, 4. See ALTERNATIVE CHARGE, 

SS. 247, 253. See JOINDER OF GHAEGES. * 
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Criminal Procedure toii^—iconUniieth) 

Act X of 1882 — (continiisd.) 

ss. 248, 259, 345, 435, 437 Further enquuy, Poiret of Dish id Magistfate to direct— 
Subordinate Magistrate '' — Cmnponndable offence. A criminal charge under 
s. 448 of the Indian Penal Code having been instituted, the accused was sent up by 
the Police before a Deputy Magistrate of the first class Previous to any evidence 
being taken the complainant intimated to the Magistrate that the case had been 
amicably settled, and that he did not wish to proceed further in the matter, upon 
which the Magistrate recorded an order, “ Compromised , defendant acquitt^.” 
Subsequently the Magistrate of the district, relying upon ss. 248 and 269, and 
professing to act undei s 437 of the Criminal Procedure Code, directed the Deputy 
Magistrate to send up the parties and proceed regularly with the case. Held, 

*' that ss. 248 and 259 had no bearing on the case, and that the mere fact of the 
accused having been sent up by the Police did not pi event the offence, which was 
legally compouiidable, from being compromised, and that consequently the order 
of the Deputy Magistrate was perfectly conect and legal Held, further, that in 
addition to the Magistrate’s order not beipg warranted by the fact, it was ulha 
vires, inasmuch as the Deputy Magistrate was a Magistritc of the first class and 
not “ inferior " to the District Magistrate, and to give the District Magistrate 
jurisdiction to call foi a record under b 435 from anothei Magistrate and to act 
under s 437, the latter must be infeiior. Nobin Knsto MooLciwe v Hussick Tioll 
Daha followed. 

QUEKN-EMPKESS NOWAHJAN •• .. . X 561 

ss 253, 259 See ]\lAGlSTliA1'E, POWERS OK. ‘ 
ss. 253, 4S7 Sec DISCHARGE of ACCUSED. 

s. 257. See WITNESSES, KfGHT OF ACCUSED TO CLAIM ATTENDANCE OF 
s 260 See SUMMARY TRIAIi 

ss 271, 299. Sec PLEA OF GUILTY AND EXPLANATION RY ACCUSPJD 
ss 289, 292. See EVIDENCE 

ss 289, 290, 292, 301, 303, 307 See RIGHT OF KePLI 
S 298 Soe MISDIRECTION IN CHARGE 

8 303 Sec Jury 

s 307 Sec Verdict not M\NiFESTLy erroneous 

ss. 330, 423, 439 See ENHANCEMENT OF SENTENCE ON APPEAL- 
55 s 337, 33S See PARDON IN CASES NOT EXCLUSIVELY riilARLE BY COURT OF 
SESglON. 

s 342 Exaviiimtion of prisoner by J udqe — Nature of Fxajnination It is impropci 

on the part of a Judge when exiimiiimg a prisouei undei s 342 of the Criminal 

Procedure Code to eioss-cxamine him The only questions which are permissible 
aio such as will enable the prisbner to explain any circumstances appearing in the 
evidence against him 

HURRY CHURN GHUCKERBUTTY V. THE PlMPRESS . .. .X 140 

^S. 342, 345 Sec COMPOUNDING OF CHARGE. 

bs. 367, 421, 426. See JUDGMENT, CONTENTS OP * 

Sft. 417, 418, 423 See APPP:AL BY LOCAL GOVPIRN.MENT. 
s. 435 See RjBMSION ON FVCTS 

SK 135,137 Fwlhct enquiry, Voivcr of Disfud M m fish ate to direct Inferior 
OrwLinal Court'' —lldue to accused Thu words ‘ Infeiior Criminal Court,” 

111 s 435 ul the pnminal Procedniv Code* mean, mfcrioi so far as regards 
the partieuLij mattei in respect to which the siipeiiui Couit is asked to exer- 
cise lbs lovi.^ioKal juiisdiction A enminal chaige instituted before a Magis- 
trate of the first 1 lass was Ihulh disposed of b\ him b\ an older discharging 
the accused Subsequently the Magistiatc of the district proceeding under s 437 
of the Code of Criminal Proceduie diiected a further onquir> to bo made b\ a 
Subordintiice Magistrate The ordei was made without notice to the accused 
Held, that the Magistrate of tke district had no jurisdiction to direct a further 
enquiry Stnuble, that as a matter of strict law the accused was not entitled to be 
heard by the District Magistrate beSfere granting the order directing the enquiry. 

NOBIN KUISTO MOOKERJEE V RUSSICK LALL LAHA .. X 268 

B. 437 Further eruiuiry under — Proceedings agannst accused — Notice No order 
affecting an accused in a •criminal matter should be made without giving him 
notice, so as to enable him^o appear and show cause against it. A Sessions Judge 
has no powt'i under s, 437 of thcfc Criminal Procedure Code to direct a particular 
Magistiatc by name to make the further onqmry contemplated by that section. 

Xhe further enquiry contemplated hy^s. 437 of the Criminal Procedure Code is an 
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Criminal Procedure Cod^— (concluded.) 

Act X of 1882 — (concluded) 
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enquiry upon further mater uils, not a reh(‘aiing of the laattcr upon the same 
evidence which was before the ^lagjstiate who held the first onquirv 
CHUNDI Churn BHUTTACHAUJliA r HEM CHUNDER BANKR.IEA . X 207 

137. See JURISDICTION OF DEPUTY MAGISTRATE PL. VC ED IN CHARGE Or 
CURRENT DUTIES OF DISTRICT M VGISTRATE 
s 510, See EVIDENCE 

s. 512 See DEPOSITION WHERE ACCUSED HAS ARSCONDED 
H 514 Sec SECURITY BOND FOR PROl^UCTION OF J’LI^SONS DEFOKE I’OEICE. 
s. 555. See BENCH OF ]SIAG1STRATES 


Criminal Trespass ~ 

See SUMMARY TRIAL 


Cross Appeal— ^ 

See CIVIL PROCEDURE CODE (ACT NIVd:>F 1H82), S 5bJ 

Where crobs Appellant might luuc supported the dccioe vvitluuit .ippcAliiig, on the 
ground that the decree had been iightlv made (tbougli not the reason given) in 
her favour 

Run Bahadur Singh / Lucho Koek • XI 301 


Cross Demands— 

Arising out of same ii ansae Han alfoiied tv f>c set of/ See Sl'Vr-OlF 

Cumulative Sentences-- 

Practice — Conviction oj iiotimf and camiiuf hint bif dam/eious neapons—lhsiiutl 
ojfe^ices — Separate charges — Penal Code - Act XljVof 1860, i>.s 71, 148, 119, 324-- 
Act X of 1882 (Criminal Procediife Code), ss 35, 235 — ^Aci X o) 1872 {Crimvnal 
Ptocediue Code) ss 314 , 454 — Act I 111 of 1882, a 4 The olfeiiees of i loting aimed 
with a deadh weapon iind voluntaril> causing huit with a dangoious weapon to 
two persons aic distinct ofteiices and a person chaigod with suth offeiiees can be 
convicted and s»eiiteiieod in respect of the noting and of the hint caused Lo each ol 
the porsoiib injured A and B weic charged with noting armed with deadl> 
weapoTib undei s 148 of the Penal Code, and the) weic also charged under s 324, 
coupled with s 140, with causing huit b> a dangerous weapon to X, and was 
fuithcr charged undci s 324, with causing a like hurt to Y, A bcrtlg also charged 
undci s. 324 j coupled with s 140, in rcr.pect of the huit caused by B to Y. A and 
B weic convicted on .ill charges, .ind separate sentences, to take elicct in sucees- 
sion, were awarded in respect of each oftence iharrged The ofieiices under s 324 
were committed duiiiig the not Held, that the several acts with icgard to which 
the prisoiieis weic charged did not fall within the prov^ions of s 71 of the Indian 
J’cnal Code, inasmuch as it was not found that the causing "of the hurt was the force 
Ol violence ^hich alone constituted the noting, and that consequent!) under .s 235. 
of the Criminal Piocodurc Code the sevoial senteucos passed vvcic stiietlv legal^ 

LOKE NATH SIRKAK r QUEEN-EMPRESS Xi 319 

Custody — 

Of Document thiitu geais old ICcu/cnce Act (1 oj 1872), ^ m'^O— DtKUtncnls ihiiiif 
ijeats old, then natiu al and pt opet tustodg Whoe a daughter professed to hold 
undei a pottah, more than thiil) years old, lu f<uour uf her father, and was found < 

to ha\c been in possession of th«' land evci since hei father’s ^eath for a period 
of forty years without interruption on the part of tlfe father’s heirs held, that the 
daughter’s ousted) of the pottah wasaiidtuial and proper custody within the 
meaning of s. 90 of the Evidence Act The lulo laid clown in s 90 .is to proof ol 
cxcciitioii of documents thiit) vc.iis old ought to be .ipplied in this foiintr) with 
special care and caution • , 

TRAlLOhlA NATH NUNDl u. SHUHNO CHLNliONl . . XI 539 

Of female viinois before pubetiy See MAHOiSRlDAN LAW (tlUAKDIVN) , 

Stamp on memorandum of appeal by judgment-debtor in Sec COURT FEES ACT, 

1870, S. 19, OL. 17. 

Cnstom— .* * 

Among the Nomosudtas, See HINDU Law, MARRIAGE. 

Excluding females front inheritance Sco EXTENSION OF TIME FOR SECURITY ON 
APPEAL. 
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Custom — (contmiied.) 

Not allowing adoption, governing a family not subject to Hvndii lav). Adoption — 
Con^trucium of gift — Burden of proof — Invalidity of gift made lo a person m being 
tJui adopted son of do^ior, where the adoption failed A family m Bengal, afEecting 
to be Hindu, but not Hindu by descent and origin, may bo governed by customs at 
vaiiancc with Hindu law. A family took its origin in a tribe not Hindu, and its 
customs differed from Hindu ctistoms. The question having arisen whetl^cr 
succession in virtue of adoption was consistent with, or was contrary to, the 
customs of tjie family, ticld, first that, with regard to the origin and history of the 
family, the pdint for inquiry was not whothei the general Hindu law was, in this 
uise, modified by a family orastom forbidding adoption, but w*is whether, with 
respect to mhcritancc, the family was governed by Hindu law, oi by customs not 
allowing an adopted son to inherit , secondlv, upon the evidence that this familv 
had retained, and was governed b\, customs at variance with Hindu law, and 
that whatever Hindu customs might have been introduced into it, the custom of 
succession upon adoption had not. Whether, if the family had been shown to be 
Hindu, out and out, save only siiecial customs, the evidence would have been 
sufficient to prove a special custom was not t^hc question Held, aJsu, in reference 
to the burden of prjof that, in a suit brought to maintain the* plaintiff’s title as 
heir against a defendant, who relied upon an adoption as defeating the title of the 
plaintiff, the bmden of proving the adoption to be pcimitted by the family custom 
was upon those who alleged it to be so , whereas, if the family had been goncrallv 
governed by Hindu law, tho pniis would have l>ecu on those who alleged the 
exclusion of the right to adoirt liajah Bisknath Singh v Itam Oharn Mapmodat , 
referred to, as showing that even in Hindu family there inigliL be a custom which 
barred inheritance b> adoption Held, upou the true construction of an 
angikar-patro whereby an estate was given to the donee in virtue of his being, 
“adopted son” of the donor, that the gift did not take effect, inasmuch as the 
adoption was invalid. The distinction between wdiat is description onl> , and what 
is the reason or motive for^i gilt or liequest, may often be fine , but it must be 
drawn from a cousidcration of the language and the surioundiug circumstances 
Nidhoomom Debya v Saioda Fenhad Moolveijee distmguiscd 

Fanindra Dbk RAIKAT V Rajeswar Das . XI 463 

Of Akhoitee) Sec HUNDl PAYABLE ON ARUIVVL, PRESENT\T10N OF 
Of Hindus amongst Mahomedans. See ONUS OF PROOF 
Tribal. Sec GRANT 

When notnalleged not to be piesiimed See ONUS OF PROOF. 

Customapy Rule— 

Of succession in a family to ivqmtible estate . ..X 

Cypres— 

Voctnne of Sec WILL, CONSTRUCTION OF 

Damages— 

Assessment of Sec DAMAGES FOJt BREACH OF CLAUSE IN LEASE • 

For breach of clause in lease, llcni suit — Assessment of damages — Substantial damage 
—^Nominal dar^age B obtained a lease of certain lands from A, agrooing there- 
under to pay to A a certain rental for the land, and also a sum of Rs 183-G-3 
yearly to A's superior landlord, obtaining a receipt therefor A sued B for the 
rent due to himself , ainf for the sum due to his supciior landlord Held thnt A 
was entitled to recover^he sum due to superior landlord as damages for breac.h 
of the contract, and that the amount of such damages ought not to be taken .is 
nominal, but should be asse.sse(i on the tooting of the sum for which A might 
become liable to his superior landlord 

RUTNESSUR BISWAS i* IIURISH CHUNDER BObE . ... XI 221 

For fjersonal AssessoienL of See IjIABILITV OF COMMISSIONERS FOR 

BREACH OF S'rATUTORY DUTY ^ 

Occasioned by neglect of Cofnpanifs servants e.iempicd by Bill oj Jmdimj See BlLlj 
OF IjADING ^ ^ 

Suit for, by thirteen persons jointly See CAUSE Ol' ACTION, MISJOINDER Oi^ 

Where a sum is named in the contract as the amount to be paid. See CONTRACT IN 
RESTRAINT OF TRADE. 

Dasiputra— *• 

Of son bj/ a slave gifl. Sou HINDU L^W, ISHEBTTANCE. 

Doath— 

Ojf respondent. See LimiTATIOK ACI, IfiTY SCH. II, AST. 171 b. 
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hicw'icd dm%ncf the hje intcie^t nf Ihmlu widoir for tcpaiis to the es^fate, Ltabihtv 

foi. SeeHimU'Lwv, 

Debts— 

Binding on joint family See Hindu Law, Joint FAiitiLY. 

Debutter lands — 

Liability for Cesses for. See Cesskh 

Decision— . 

Of Collector in Meannoment Pinceedinqs See ‘ RES JUDICATA ’ 

Of Ccnnmissum under Bengal Act VT of 1870, final and conclusive Sec ClIOWKTDAUl 
CHAKRAN Lands 

Subsequently disaqypinved of bi/ Full Bench can he pleaded as Res ]iidic-.ita See ‘ Res- 
JUDICATA ’ 

Declaration of title — 

Suit by a laiuUord fo? dmincf continuance of ienancit Sec Specific RELTKK 
Act 


Declaratory Decree — 

See JURISDICTION OF CtVlL COURT 

• 

Suit for Civil Procedure Codc^ (Act VTIJ of 1869), s 15 — Suit by reversioner 
during life of Hindu widoie A Sint brought during the life of a Hindu widow 
by the presumptive heir, entitled on her death to the possession of the property in 
which she held hei limited estate, to have an alienation by her declared to operate 
only for her life, is among the exceptions to the general rule established by decision 
upon Act VIIT of 1859, s 15, iie , that except in certain cases, a declaratorN 
• decree is not to be made unless the plauitift show's a title* to, though he docs not 
ask for, consequential relief — Katlamn Natchia? v Den a Siuga 'Level Held, that 
although to gr«aiit a declaratory decree under the above section, was discretionary 
with a Court, \ct in a suit of this class, known to the law, and in many cases the 
only practical mode of enforcing the presumptive heir’s right to interfere with the 
widow’s alienation, the grounds for the discretionary refusal of the decri'O should 
be strong In this case, the difficulty of the ([uestion raised, and tlio expense of 
the litigation, which had been icferrcd to as grounds for rofqsing it, •were 
insufficient reasons 

I8RI DUT KOEU 1 HANSRUTTI KOKRAIN . . X 324 


Deolaratopy Suit — 

By reversions s against Hindu Widoir's alienee See HINDU LAW 

Decree — 

Constrvcticm oj^ Penalty — Highei i ate of intei est upcm default in payment of instal- , 
ment A decree, of which the terms had been arranged by a sololinama between the 
parties, for payment of money by instalments with iiiterost at six per eent , wsiw* 
eonstiued to provide aho for three conlnigencies, viz , noii-paymen'j at due date, 

(n) of the first instalment, two consecutive instalments being in arrears at the same 
time, (b) of instalments, other than the first , (c) of the firsf^ instalment, simplv 
Upon the occuircnce of (a) or of (6), execution might issue for the whole decretal 
money with interest thereon at 12 per cent Upon the oecnr^cnce of (c) execution 
might issue for that instalment, with interest at twelve per cont.^ from the date of 
the decree The decree-holder having accepted pa>rAcnt of the first instalment on 
the footing ot (c), held that he had not h\ any admission or;iettleracnt, precluded 
himself from insisting on the above construction as to (6) Held, also, that these 
provisions for double interest were but a reasonable substitution of a higher rate of 
interest for a lower, in a given stale ot circumst^iuces, and were not in the nature 
of a penalty against which equitable relief might be claimed 

Balkishen DAS t?. Run Bahadur SiNGH»* ^ x 306 

Deduction of time requisite to obtain copy of See LIMITATION ACT, 1877 
For execution 6f Conveyance See SPECIFIC PERFORMANCE. 

For money. See CIVIL PROCEDURE, CODE, 1882, S 235. ^ v q 

For partition, Effect of, on subsequent suit for partition^ . . . X 97 

For Possession, Subsequent suit for possession after execution of decree See SUIT FOR 
POSSESSION AFTER FORMAL POSSESSION HAS BEEN GIVEN IN EXECUTION 
For rent and ejectment. See NOTICE to qtht ob pay ENHANCED RENT, 
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Decree ( continuedj 

Indistinct in its terms. Evidence inadmissible to explain Whoru tho terms of ii 
decree are uncertain, it is not competent to the Court of execution to make any 
enquiries, by taking oral or documentary evidence, to ascertain the meaning of 
such terms. 

NUDDYAII CHAND SHAHA V (101?IND Ghunder GUHA .. X 

In pi'evious suit when ex>idence Sec EVIDENCE 
Made on registered obligation Sec LIMITATION ACT, 1859, S. ‘2‘2 
Obtained ex pS^rte against registered tenant not admissible against tenant's transferee, 
loho was not a party to the s^it. See EVIDENCE 
On ccnnprmmse See COMPROMISE, WITHDRAWAL FROM 

Under s. 210 of Act XIV of 1882, a pedi starling point fen limitation in Erecution 
^Proceedings, See EXECUTION OF DECREE. 

Decree-holders— 

bidding at sale imihont pe? mission of the Coiiit Stv SXLE IN EXECUTION OF 

Decree 

Sharing rate ably in sale Proceeds must be bon fide deciee-lwldeis Sec CiVIIi 
Procedure CODE, act XTV of 1882, s 205 

Deduction — 

Pftime duj mg prosecution of olhet suit Sec TjIM1T\TTON ACT, 1877 S. 14 

Defamation — 

Sec Contempt of Court , 

Defect of Jurisdiction — 

See Limitation Act, 1877 s 14 

Defence-- 

Of snhnnssion to arbihatioii mid aivaul ifponthe matin in suit before suit binnqht 

See Arbitration. 

Defendant — 

Right of, to set off a claim foi an unasen tamed amount Sec Spyj'-OFF 

Deposit— 

In hands of Collector after revenue sale Sec BECORDED PROPRIETOR, REPRE- 
SENTiTPIVE Olf, 

Of Title Deeds See EQUITABLE MORTGAGE 

Of Will is distinct from registration under Act VIII oj 1871 See REGISTRATION OP' 

Will under Oudh Estates’ act. 

% 

Deposition — 

Of accused when admis.sihle\n evidence against him '•n a subsequent proceeding— 
Evidence — Evidence Act \ T of 1872), *5 80 A deposition given by a iierson is not 
gadmissible in evidence against him in a subsequent proceeding without its being 
firpl proved that he was the person who was examined and gave the deposition. A 
jjprdon was tendored to an accused, and his evidence was recorded by the Magis- 
trate SubsecfLiently the pardon was revoked, and ho was put on his trial before 
the Sessions Judge along with the other accused. 4t the trial the deposition given 
by him before the Magistrate was put m and used in evidence against him without 
aiD proof being givcj^ that he was the person who was examined as a wituoss 
before the Magistrate Held, that the deposition was inadmissible without proof 
being given as to ^le identity of the accused with the person who was examined as 
a witness before the Magistrate 

QUEEN-EMPREBS V, DURGA SONAR . . XT 

Where accused has absconded Where an accused person has absconded, and it is 
intended tol^ecord evidence against him in his absence, it is roquislo, under s 512 
of the Code of Criminal^ Procedure ^that the fact of the absconding of tho accused 
should be alleged, tried, and established before the deposition is recorded, 
GHURBIN BIND f. QUEfiN-EMPRESff* ... ... .. .. X 

Derivative title— 

See Estoppel of tenant. 

Detention-^- 

In fail after expiry of sentence SeefJvuSE OF ACTION, MISJOINDER OF. 

Device of taluq — 

By unregistered Will, See WILL, • 
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Dlifepenoe of opinion — 

Between Judges in review See Appead 

Between J udges of Small Cause Gomt on a point of law in an applicatxon for new trial 
See Small Cause Court’s Presidency Towns act (XV of 1882), s. 69. 

Diluvion — 

See Al^TKMENT OP RENT. ' 

Discharge of accused— 

See MAGISTRATE, POWERS OP * * 

Charged under s 211, Penal Code, u])onplea of original clmrqe having been compounded 
See Compounding op Charge. 


Further enqui? If, Powers to ditect — Criminal Procedure Code (Act X of 1882), • 

ss 263, 437. An accused having been discharged after a full enquiry before a com- 
petent Court IS entitled to the benefit of such discharge, unless some further evi- 
dence IS disclosed Consequently an order made by a District Judge diiecting a 
further enquiry to be hold under s 437 of the Criminal Procedure Code in a case 
whore a Magistrate had discharged the* accused under s 263 was not warranted 
by law, when there had been a full enquiry by a competent Court and when no 
further evidence was disclosed, such order being based morel v upon the ground 
that, in the opinion of the District Judge, the evidence recorded was sufficient for 
the conviction of the accused 

JEEBUNKISTO ROY V SHIP CH UNDER DAS . . . X 102'i 

• • 

Subseg uent reh lal ardet ed on account of uisufficiency of evidence given See RE'J'lil \L, 
DISCRETION IN JUDGE IN OR15e11ING 


DiBCOvery — 

Production of documents — Privilege — Solicitor and Client — Act XIV oj 1882, s 133 
Letters written by one of the defendant’s servants to another, for the purpose of 
. obtaining information with a view to possible future* litigation, are not privileged, 
even though they might, under the circumstances, be required for the use of the 
defendant’s solicitor. In order that privilege may bo claimed, it must bo shown 
on the face of the affidavit that the documents were prepared or written merely 
for the use of the solicitor 

BIPRO Doss DEY V. SECRETARY OF STATE FOR INDIA XI C56 

Disoretion of Court — 

To allolo a volunteer guardian to siu\ See MINOR, SUIT BY. .• ^ 

Dismissal — 

Of Complaint. See MAGISTRATE, POWERS OF. 

Of suit for non-foinder, other findings eipu'nqed *See JUDGMENT CONTAINING 
FINDINGS UNNECESSARY FOR DISPOSAL OF CASE 

Of suit under s 130 of Civil Procedure Code See lNTEltltQG\TOKlES 

Disobedience of Lawful order— . 

Of Mumcipi,! Commissioner , J Prosecution fm . See DISQUALIFICATION OF JUDG|:. 

Disposition — . * 

Of profits of estate far indefinite penod. See HINDU LAW, WILL 

Dispossession — • * 

During unexpired lease granted bif plaintiff" s predecessor . Sec LlAHTATION ACT, 1877 

Dispute — • 

.4s to the right to collect rents. Criminal Procedure tlode. Act X of 1882, s. 145 — 
Tangible immoveable property — Act X of 1872, s. 530. 'A dispute as to the right 
to collect rents IB a dispute concerning tangible immoveable property within the 
meaning of s* 145 of the Code of Criminal Procedure. * 

Pramatha Bhusana deb Roy v doorga CRurn Bha-itacharji XI 413 

Likely to cause breach of the peace. See ^pssESSION, pRDKR OF CRIMINAL 
Courts as to. 

Disqualifloation — 

Of Judge. Penal Code, Act XLV of 1860, s 188— \^(B.C ) of 1876, 25G— 

Disobedience of lawful order — Inlet est of Magistrate intecnincting the pt isoner — Dis~ 
qualification of Judge. On the 29th of March 1(^83, the Municipal Commissioners 
of Commillah at a meeting issued an order under s. 256 cf the Bengal Municipal Act 
of 1676. The accused was tried and convicted before the District Magistrate under 
s. 188 of the Indian Penal Code, and fined 100 for having disobeyed that order. 
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Disqiialifioation — (conUnued.) 

The Magistrate, who tried and convicted the accused, was present as Chairman of the 
Municipal Commissioners at the meeting of the 29th of March, when the order was 
passed for disobedience of which the accused was tried and convicted Held, that 
the conviction was illegal, and must be set aside. Seigeant v. Dale cited and 
followed n 

Kharak Chand Pal v Tarack Chunder Gupta . ... • 1030 

Of Officer of Municipahty. See BENCH OF MAGISTRATES. 

Dissolution — 

Of Marriage, Collusion in presentation of petition for See COLLUSION 

Distant Kindred — 

Being heirs share in tho. “ return ” in preference to a nidow of the deceased 
KOONARI BIBI V. DALIM BlRI... . .. ...XI 14 

Distinct Offences — 

See Cumulative Sentejnces. 

Distribution — 

Of sale proceeds Sec CfVlL PROCEDURE CODE, 1882, S 295 

District— 

Magistrates office, Locum tenens of See JURISDICTION OF DEPUTY M \GISTRATE 
PLACED IN CHARGE OP CURRENT DUTIES OP DISTRICT MAGISTRATE 

Divorce Act — , 

IV of 1869, s 13 See COLLUSION 

ss. 36, 37. Alimony pendente lite — Permanent alimony — Practice Alimony pendente 
lite cannot be granted on .jn application made after a decree msi in the suit has 
been passed, nor is it in the power of the Court to grant permanent alimony until 
an application is made to make such decree absolute 

Bennett i; Bennett .. .. . XI 354 

Documents— 

A ffidamt of See INSPECTION OF DOCUMENTS 

Mare than thirty years old, their natural and pioper custody See CUSTODY OF 
DOCUtaNT. ‘ 

Producfoin of See DISCOVERY 

Doors — 

And window frames separate attachment of. See ATTACHMENT 

Earnest money — « 

As element ofcontiaci Seo SPECIFIC Pekfobmance 

Easement— 

BvfSkn of proof — Act X of 1882, « 147 The right to restrain another from rxeicising 
ordinary proprietary lights over hiH own land is of the nature of an easement 
iilierent from the ordinary rights of owners of land , the burden of proof would, 
therefore, lie upon the party alleging such lights. 

HARI MOHUN THAKUR V KISSEN SUNDAEI .. ... . . XI 62 

Difference between, und?r Prescriptive Act and Limitation Act, See RIGHT OF WAY. 

Effect of Payment — , 

Of prior mortgage by a suhseq^uent incumbrancer as against intermediate charge. The 
mortgagor’s right, title, and interest in certain immoveables in the Deccan, 
subject to au 6rst and a second mortgage, were sold in execution of a decree to a 
purchaser, who afterwards paid off the first mortgage Held, that, as he had a 
right to extinguish the pripr dhirgo, or to keep it alive, the question was 
what intention wa.s to be ascribed to him ; and that, in the absence of 
evidence to the contrary, the presumption was that he intended to keep it 
alive for bis own benefit Where property is subject to a succession of 
mortgages, and the owner of an ulterior interest pays off an earlier mortgage, it 
is a matter of course, according to the English practice, to have it assigned to a 
trustee for his benefit, as against intermediate mortgagees, to whom he is not 
personally liable. But in Indian formal transfer for the purpose of a mortgage 
is never made, nor is an intention to keep it alive ever formally expressed. It 
was ruled in the English Court of Chancery in Toulmin v. Steere, that 
the purchaser from an owner of an equity of redemption, with actual or 
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Effect of Payment— (conUniied.) 

constructive notice of another intermediate incumbrance, is precluded, in the* 
absenco of any contemporaneous cxxiressioii of intention, from alleging that, as 
against such other incumbrance, the prior moitgago, paid off out of the purchase- 
money, 18 not extinguished That case was not identical v/ith this, whore the 
prior mortgage was not paid off out of the purohasp-mdney, but was paid off after- 
wards by the purchaser The above luling, however, is not to be extended to 
India , where the question to ask is, in the interest, of ju-stico, equitj, and good 
conscience, there applicable, — what was the intention of the party paj mg off the 
charge. 

GOKALDAH GOPALDAS V PURANMAL PBEMSUKHDAS*. . . . . X 1036 

Ejectment — 

See ADVERSE POSSESSION BY VENDOR LANDLORD AND TENANT * 

Of tenant from lawls foniierly settled at an annual rental. See LANDLORD AND 
Tenant. 

Suit for Sec LANDLORD AND TENANT ^ ONUS PROBANDI 

Embankment — 

Addition to Addition to existing embankment — Notification, Publication of, under 
Bengal Embankment Act — Bengal Act 11 of 1882, (Bengal Embankment Act), ss b, 

76, cl. (b), aiul 80 The words “ shall add to anv existing embankment” m cl. (b), 
s. 76 of Beiig Act 11 of 1882, are not intended to moan any repaii of an existing 
embankment, even if the effect of such repair be to make the embankment higher 
or broader, but only mean an exlJl^nsion in the length of an existing embankment 
The notification referred to in s 6 of the Act must bo published m the manner 
provided by s 80, and it is not sulIiLient for such notification merely to be pub- 
lished 111 the Calcutta Gazette 

GOVERDHAN SiNHA V QUEEN-KMPRESS . . ... XI 570 

Encroachment by Tenant — 

Acquiesced in by Landlord. See ENCROACHMENT BY TENANT. 

Landlords' right — Ena oachinent acquiesced in by Landlord If a tenant during his 
teiianc> encroaches upon the land of a third person, and holds it with his own 
tenuio until the expiration of the tenancy, ho is considered to have made the 
encroachment not for his own benefit, but for that of his landlord , and if ho has 
acquired a title against the third person by adverse possession, he ha^ acquired it 
for his landlord and not for himself 

NUDDYARCHAND SHAHA V MEAJAN ... . .X 820 

Endowed Property— 

Suit as to. See JOINDER OF PARTIES. 

Endowment— 

See VALU\TI0N OF SUJl’ 

English Law- 

See Carriers, 1 .iability of 

Enhancement — 

Sentence on appeal. Criminal Procedure Code — A’ of 423, 430 — Penal 

Code, s 330 A head coiistcihle was convicted under s 830 of tjie Penal Code, and 
at a trial before a Sessions Judge sentenced to four months’ simple imprisonment , 
the prisoner appealed The High Court, in dismissing the appeai, directed, as a 
Court of Revision, that the sentence passed should be •enhanced. 

MehterAliv Queen-Empress . • ... ...XI 630 

Enhancement of Rent — 

See Onus op Proof.’ 

Enhancement by one out of n number of co-sharers when possible — Ipnali mehal 
— Practice of separ ate leases by several co-shd^rs The nfbrc tact of there being 
other oo-.sharer 9 in an undivided mehal is not sufficient to put the plaintiff 
out of Court m a suit for enhancement in respect of a particular plot of land, and 
the proper issue in such a case is, whether the defendant tenant has been j^olding 
under the plaintiff separately, or under a joint lease from the plaintiff and his co- 
sharers in the mehal Gum Mahomed v. Moran, Jjpgendr o Chundcr Ghose v Nobin 
Chtmder Chattopadhya distinguished 

RASHBEHARI MUKHERJI V. sakhi Sundari Dasi ... . ... XI 644 

Notice of. See NOTICE OP ENHANCEMENT, St'BSTITUTED SERVICE OF, 
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Enhancement of ^«ai—(c(munued.) 

Smt for. hmvdlond and tenant — Beng. Act VIII o/ 1869, s. 4 — PresU7npiton of 
Evidence In a suit for arrears of rent at enhanced rates, where the defendant 
relies on the presumption contained in s. 4 of Beng. Act VIll of 1869, it is not 
sufhcient, in order to do away with that presumption, to show that the land has 
not been in cultivation from the time of the permanent settlement. It must be 
shown that the land has not been held since the time of the permanent settlement * 

PBARI MOHUN MUKHEBJI u. BANSHI MaJHI .. .. ... XI 757 


Smt for. Sdtyice of iiotice of enhancement — Bengal Act VIII of 1869, s. 14. 
Service of notice of enhancement under s. 14 of Bengal Act VIII of 1869 must be 
made strictly m the manner provided by that section. Chunder Monee Dossee v. 
Dhuroneedhur Lahory followed. When a tenure was held by a Hindu and 
' three Santhals, and it was shown that service of the notice of enhancement 
had been personal on the latter, but only on the son of the former, who was an 
adult and living with his father as a member of a joint Hindu family, held, that 
this was not sufficient service on the Hindu tenant Quare — Whether, if it had 

been shown that the notice though served on the son had come into the lands of 
the father, that would not amount to a sufficient service of the notice. 

BOIDONATH MAHHANTA v. LAIDIiAY .. .. .. ... X 433 


Enquiry in Criminal Case— 

See Criminal procedure Code, 1882, s. 437. 

Entry in Register— 

Copy of. Sec REGISTRATION OK MAHOMEDAN MARiRIAQES 

Equitable Conditions— 

Of cancellation of deeds for fraud See CANCELLATION OF DEEDS OF SALE AND 

HYPOTHECATION FOR FRAUD 

Equitable Grounds— • 

Of setting aside sale in execution. Where a sale in execution took place under an 
order obtained notwithstanding a consent, on the part of the decree-holder’s 
pleader, to a petition by the judgment-debtoi foi a postponement, the petition, so 
consented to, having been by mistake, afterwards presented to, and filed by, the 
judgment-debtor in the wrong Court , held that the judgment-debtor was entitled 
to a decree in a suit brought to have the sale set aside, no title having passed 
thereby. ^ 

GANGA PERSHAl) SAHU t; GOPAL SiNGH... . ... .. XI .\36 

Equitable Mortgage — 

See REGISTRATION ACT, 1887, S. 17, CL. {ti). 

Deposit of title deeds — Priority — Registration Act (III of 1877), s 48 A deposit of 
title deeds of certain proper^^ under a verbal arrangement to secure payment of a 
debt, is not an “ oral agreement or declaration relating to such property ” within 
the meaning of s 48 of the Registration Act • 

COOtGAN V. POQOSE,. ... ... . .. ...XI 158 

EquAy and good oonscienoe— 

See FBAUD UPON Cbeditohs. 

Appheatvm of principles See Mahomeoan Law (SUCCESSION) 

Error — • 

In measurement of char lands. Effect of. See MEASUREMENT OF CHUR LANDS 
ACCORDING TO AGREEMENT.* 


Estate — • • 

Acquired by daughter on transfer by widow, Effect of as against collateral heirs. 
See HINDU LAW, ALIENATION. 

Descending to single heir. • See OUDlT ESTATES’ ACT, I OF 1869, s. 8. 

Limited to take effect in favour of a p&rsm after another's death. See MAHOMEDAN 

LAW., • •* 

Meamng of, as used in Act XIV of 1882, s. 265. See Butwaea undeb 
REOULATION XIX OF 1884. 

Estoppel—* 

Civil Procedure CocLe (Act Vlll of 1869), s, 246 — Civil Procedure Code (Act XIV of 
1882), ss. 281, Limitation Aa {XV o/1877), Sch. II, Art. Xl-^Limitation 
( Axst IX of 1871), 8ch^ 11, Art. 16 — Suit for possession. In certain execution pro- 
ceedin|;s land was attached, but before •the sale the judgment-dehtbrs, with the 
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Estoppel — ( continued.) 

permission of the Court, sold the land to the plaintiffs, i^revioub to this sale) 
certain persons had come forward in the execution proceedings, and had claimed the 
land as having been sold to them by the father of the judgment-debtors , this claim 
was disallowed in November 187G In 1881 the plaintillK, alleging that they had 
been dispossessed by certain persons, amongst whom were the claimants in the exe- 
cution proceedings, brought a suit to recover poss^ession of this land against those 
persoiib This suit was decided against the plain tifis iii the lower Appellate Couit, 
on the ground that they had failed to prove that they had been in possession of the 
land 12 years before suit On appeal to the High Court the plaintiffs, •appellants, 
contended that the claim of the defendants in the extecution proceedings having 
been rejected, and tho> not having brought a regular suit within one year from the 
order of rejection to establish their light to possession, the defendants were prevented 
by that order from contending that the plaintiffs had not been in possession at the 
time of that order Held, that the order did not operate as an estoppel against the 
defendants , and even if it could so operate, it would not do so until the time had 
run out, within which they could have brought a suit to establish their right to 
possession, and that such time had not fcxpired 

GEND LALL. TEWARI v. HENONATH RAM TfiWARl ... .XI 

Evideiice Act, 1872, .s 115 — Petition to postpone sale in execution of decree. To 
petition for the postponement of a sale in execution of decree is not an intentional 
causing or permitting the decree-holder to believe that the judgment-debtor admits 
that the decree can be legally executed, a^^d occasions no estoppel within the 
Indian Evidence Act, 1872, s 1^5 The judgment-debtor can, notwithstanding 
his having filed such a petition, maintain that execution is barred by lajise of 
time. • 

MINA KONWARl V JUGGAT SETANI . .. . .X 

Of tenant. Evidence — Actl o/1872, s 116 — Derivative title A, a ryot, being in pos- 
session of a certain bolding, oxccutcd a kabulxat regarding this holding in favour of 
B (who claimed the land, in which the holding was included, under a derivative 
title from the last owner), and paid icnt to B thereunder Held, that A was not 
estopped by s 116 of the Evidence Act from disputing B’s title The words “ at 
the beginning of the tenancy ” in s 116 of Act I of 1872 only apply to cases lu 
which tenants are put into possession of the tenancy bv the person to whom they 
have attorned, and not to cases in which the tcuaiits had previously been in posses- 
sion. ^ 

Lal Mahomed 7 ;. Kalla N US .. . . .XI 

Evidence— 

Evidence . . . .. ... X 

Sec Estotpel of Tenant Registration of Mahomed an MAiiiiiAGEs 
A deposition of a person who h.is accepted a pardon aifd given evidence 111 the 
Magistrate’s Court, is not admissible against himself' when the pardon is revoked, 
andhei> pu^upon his trial before the Sessions Court, without proof of his identity 
with the person who gave evidence lief 01 c the Magistrate ^ 

Queen-Empress v Doorga Sonar . . . . XJ 

An accused is not bound to account for his movements at or about the time an 
offence was comniittc(J, unless there has been given legal evidence sufficient primd 
facie to convict him of the offence • • 

Queen-Empress V Bepin Biswas .. ... • .. ... X 

As to nature and extent of grants of julkiir rights in tidal navigable rivets. See 
JULKUR Rights in tidal navigable rivers, Grant of by Crown. 

By comparison of hand-writing Sec REVISION ON FACTS. . 

Collection papers are no evidence se , they can only bo used when they are pro- 
duced by a person who has collected rent in accordance with them? and who 
merely uses thorn for the purpose of refreshing his memory^ 

MAHOMED MAHMOOD V SaFAR ALI . .. .. XI 

Cixminal Procedure Code — X of 1882, s, — Report of “ Additional Chemical 
Examiner.'* A document purpoiting to bo a report under the hand of an 
‘ ‘ Additional Chemical Examiner’ ’ upon a matter or thing submitted to him for 
analysis and report, cannot be received m evidence under s. 510 of Act % of 1862. 
QUEBN-EMPBESS t;. AUTAL MUCHI .. •... ... ... X 

Decree inprevious suit. Effect of a previous deAee, as evidence in a subsequent 
suit, stated. 

RAMJAN KHAN uTEAMJA^T CHAMAR ... ... ... X 
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ble in execution proceedings to explain the terms of a decree. 

AB CHAND SHAHA V. GOBIND CHUNDER GUHA .. ... X 1092 

it, by one co-sharer admissible in subsequent suit against all the co-sharers — 
on made by one co-sharer evidence against the others — Evidence Act (I of 
18 In a suit between a zapiindar and his tjaradars for rent, a person, who 
of several in the mehal, was called as a witness for the zamindar,' 

and admitted the fact that an arrangement existed whereby he and his co-jotedars had 
agreed to pa 5 *^'ent to the zamindar direct; this suit was decided m favour of the 
zamindar. The igatadara then brought a suit against the jotedars, amongst 
whom was the witness abovententioned, to recovei;^ the sum which the jotedars 
ought to have paid to the zamindar direct, and which the i/aradars had been 
decreed to pay. The jotedars disclaimed all liability to pay rent to the ijaradars , 
in this suit the evidence given by the jotedai in the zamindar’s suit was received as 
evidence on behalf of the plaintiffs against all the defcnd.ints Held, that the 
evidence was admissible. 

KOWSUIiLIAH SUNDART DASI V. :MUKTA SUNDARI DAST . ... XI 688 

Invalidating written agreement Evtde7ic6 of oral agreeme^it — Ft and — Act I of 1872, 
s 92, proviso 1 — C onttact — Unlawful consideration — Act IX of 1872, s. 23 Plaintiff 
sued to recover rent under a kabuliat The defendant admitted execution of the 
kabuliat, but asserted tliat he executed it in order to enable the plaintiff to sell the 
land at a high price, the plaintiff agreeing to make over to him Ks ?R2 out of the 
purchase money, and to obtain for him fsom the purchaser a inourasi poitah of the 
land , it never having been intended that any renj should bo payable under the 
kabuliat Held, that evidence of the oral agreement was admissible for the 
purpose of proving the fraudulent character of the transaction between the parties 
KASHI NATH CHUKERBATI V BRINDABUN CHUKERBATI .. .. X 649 

Irrelevant statement of a person tvho died before suit. See REVISION ON FACTS. 

Judgments, not inter pattes — Mmissibility of evidence In a suit for possession of 
land, the defendant, in order to show the character of his possession, offered in 
evidence a judgment obtained by hmi in a suit to which the plaintiff or his prede- 
cessors in title were not parties Held, that the judgment was admissible in 
evidence 

PEARI MOHUN MUKEKJT p DROBOMOYI DABIA . ..XI 745 

Jumma-wasil-baki papers— Right of witness preparing them to reftesh his memory 
from th%ni. Jumma-wasil-baki papers are not admissible as independent evidence 
of the amount of Vent mentioned therein but it is perfectly right that a person 
who has prepared such jumma'V'ostl-baki papois on receiving payment of the rents, 
should refresh his memory from such papers when giving evidence as to the 
amount of rent payable. • 

AKHiii Chandra Oho WDHRY Nayu .. .. ... X 248 

Of an offence causing disajtpeStanceof. See PENAB CODE, ACT XLV OF 1860 
S8 176, 201. ' 

Of nppraier See MISDIRECTION • 

Of inte^ition. See GRANT 
Of frmrket rate. See MARKET RATE. 

Of Marriage insufficient in criminal case. Retrial otdered Jor furthei evidence. See 
RETRIAIi, DISCRETION OF JUDGE IN ORDERING ^ 

Of oral evidence ivJiett admissible to show iitienhon of paities to Ueat a clause in a 
h(md as penal. See Pl^ALTY CLAUSE IN BOND. 

Of Police Officer See INCRIMINATING Statement By prisoner to Police 
Officer. • 

Of substituted service for purpos^ of enJianceinent, Nature of. Sec NOTICE OF 
Enhancement, substituted service of. 

Record of where accused has absconded. See DEPOSITION WHERE ACCUSED HAS 
ABSCONDED.* 

Reference to text hooks 07k trial — Rifht of prisoner as to calling evidence — Pre- 
sumption. A well-known treatise, such as Taylor’s Medicial Jurisprudence, may 
be referred to in the ccflirse of trial!* Hatini v. The Empress followed. A 
prisoner, or his Counsel, is at liberty to offer evidence or not, as he 
thinks proper, and no inference unfavourable to him can be drawn because he 
takes one rather than Miother. 

HURRY Churn Chuckerbutkty v. the Empress ... ... ... x 140 

Bmt suit — Decree iMained ox parte against registered tenant. In a suit for rent the 
plaintiff claimed that he was entitled to payment both m cash and ^nd ; and in 
order to show that he was entitled to recover rent in kind tendered two ex parte 
decrees obtained 1^ hie predecessor against the persons registered as tenants of the 
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Evidence — ( concluded,) 

tenure at the time the decrees were obtained, such decrees being for rent both in 
cash and kind- It appeared that the defendant was the owiier of tho tenure at the 
time the two decrees were passed having acquired the tenure oy foreclosure, although 
ho had not registered tho transfer in the plaintifi’s books, and that he was not made 
a party to the suits m which the decree was passed^ Held, that as the defendant was 
not a party to the suits in which the decrees were obtained, and did not claim 
through the parties against whom they were passed, they wore not admissible in 
the suit as evidence against him. The decision in Sham Cka't^ Komdeo 
V. Brojonath Pal CJiov'dhry docs noG lay down that a decree against a 
registered tenant is to be evidence for ever in future proceedings, against an unre- 
gistered transferee not a party to it, but all that case decides is, that for the 
purpose of satisfying that particular decree an unregistered transferee is bound by • 
it whether he was a part> to the suit or not, the tenure being liable for the rent 
EAMNARAIN RAIt; RAM COOMAK GHUNDER PODDAR . ..XI 6C2 

Statement against interest. See HINDU LAW. 

Varying written arfreement — Oral eindence when admissible to piovc that con- 
sideration money stated in contract to have been paid, has not been paul but has 
been applied in a way agreed on betueen the parties — Evidence Act, I of 1872, s 92 
A deed of putowa contained a recital of the payment of the sum of Rs. 2,000 as bonus 
to the plaintiff by tho defendant, the mode of payment being slated to be iij cash in 
one lump sum Tho plaintiff sued to recover the sum of Rs 1,850 alleging that only 
Rs 150 had been paid .and not Rs 2,000 as«rccitcd in tho putoiji a The defendant 
admitted that Rs 850 was due, |tnd as to the remaining Rs 1,000 alleged that, at 
the time of the transaction, it w IS agreed that the sum of Rs 1,000 wjis to be 
retained by him on account of a debt due by one of tho plaintiff’s relation to him. , 

The plaintiff objected that the evidence to the agreement set up by the defendant 
was inadmissible Held, that, niasnmch as it was open to the plaintiff under 
proviso 1 of s 92 of the Rvidencc Act to prove by oral t^vidcncc that the whole of 
the consideration money had not been paid, it was equally cornpeti'nt to the 
defendant, in answer to such case, to adduce evidence to prove tho true nature of 
the contract, and that the consideration was different from that stated in tho 
contract Held, also, that tho plea of the defendant substantially was that, 
although the consideration was fii.ed at Rs. 2,000, there was a separate oral 
agreement to the effect that out of that sum the plaintiff was to refund Rs 1,000 
on account of the debt due from his relative, and that on this ground the 
oral evidence tendered was admiJisible under proviso 2 of s 92 the Acff, the 
stipulation as to the refund of the Rs 1,000 not being inconsistent with the 
recital as to the consideration in the eontract 

Lala Himmat Sahai Sing Llenmtrllen . . XI 486 


Evidence Act — 

I of 1872— . * . 

B 6 Statement made to third pci son by pet son injured M’he only evidence ^ 
against a prisoner charged witli having voluntarily caust'd grievous hurt 
was a statement made in the presence of the prisoner by the person injuied t(fa^ 
third person, immediately after the ooiiimission of the offence Thciprisoner did 
not, when the statement was made, deny that she had done the act complained 
of. Held, that the ewdence was admussible under s. 6 and s 8, Illustration ig) 
of the Evidence Act • * 

In the matter of the petition op Surat Dhobni • ... X 302 

S. 19. See PlVlDENCE IN prior SUIT BY ONE CO-SHARER ADMISSIBLE IN SUB- 
SEQUENT SUIT AGAINST ALL THE CO-SHARERS. • 

S 27. See CONFESSION MADE TO A POLICF OFFICER . 

8. 80 See DEPOSITION OP ACCUSED WHEN ADMISSIBLE IN EVIDENCE AGAINST 
HIM IN A SUBSEQUENT PROCEEDING • 

S. 90. See CUSTODY OF DOCUMENT THIRTY YE^RS OLD, 
s, 92. See EVIDENCE VARYING WRITTEN AGREEMENT * 

8. 115. See Estoppel. •• • 

H. 116. See Estoppel of Tenant • 

Examination — 

Of prisoner by Judge. See CRIMINAL PROCEDURE CODE, 1882, S. 342 , 

Exclusion— 

From joint property. See LIMITATION ACT (XV OF 1877), SCH II, AbT 127. 

Of time of proceeding bonA fide in Court for a cause of like nature to want of jurisdic- 
tion. See Limitation act, xv of 1877, u. 
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Ezeoution— 

See STKP in aid of EXECUTION : SYMBOLICAL POSSESSION, EFFECT OF, 

Informal application foi . Bee STEP IN AID OP EXECUTION. 

Execution of Decree— 

See Appealable Obdeb. appeal from order passed in Execution of 
Decree upon bond specially registered under s, 63 of act XX 'OP 
1866 . Civil Procedure Code, 1882 ss 257 a , 258 Limitation applic- 
able TO E!kecution op Decree passed when act XIV of 1859 was in 
force . Sale in Execution of Decree . Sale in Execution of Decree 
against Estate of Deceased * Step in aid of Execution. 

After satisfaction See RIGHT OP SUIT 

Barred by limitation. See SALE IN EXECUTION OF DECREE. 

By mortgagee purchasiiuj under his own decree. See CIVIL PROCEDURE CODE, 1882, 

S. 295. 

By what limitation governed. See EXECUTION OF DECREE. 

Civil Procedure Code (Act XIV of 1882), ss 292, proviso (b), and 244 (cl. c) — Trans- 
feree of a money decree to one of several co-judgment-debfors Certain property 
was mortgaged by A to B Subsequently, this property was purchased by C at a 
sale held in execution, of a decree obtained by a third person against A. B then 
brought a suit on his mortgage-bond against A and C, and obtained a decree 
for the sale of the mortgaged properties, and also a personal decree against A ; B 
assigned his rights under this decree to G, who applied for execution under 
s 232 of the Code A objected to execution issuing, ttrehiug on proviso (b) tos. 232. 

Held, that proviso (6) to s 232 applies only to decrees for money personally due 
by two or more persons , and that the decree obtained by B against A and C, not 
being a personal decree against C (he having boon made a defendant only by 
reason that he had purchased the mortgaged property subject to the mortgage 
debt), C, as assignee of B, was entitled to take out execution 

Lalla Bhagun Pershad V Holloway . ... xi 393 

Decree under s. 210 of Act XIV of 1882, Limitation— Civil Procedure Code, Act XIV 
of 1882, s. 210. On the 23rd February 1878, an application was made for execution 
of a decree dated the 3rd December 1877, in which the decree-holder stated that 
the judgment-debtor had agreed to pay the balance then due on the 13th August 
1878, The application was then struck off on the 26th June 1878. On the 30th 
June £881 the decree-holder again applied for execution, and on the 11th July 
1881 the judgmerit-debtor, with the consent of the decree-holder, applied for time 
to pay the balance due till the 8th September 1881, and that application was also 
struck off On the 1st March 1883 the decree-holder again applied for execution 
Held, that the application wa^ not barred by limitation upon the ground that the 
application by the judgment-debtor, made on the 11th July 1881, alleging that he 
had come to an arrangen^eht with the decree-holder for the payment of the amount 
due by instalments, having fesulted in its being registered and the proceedings 
zstruck off, amounted to a direction that the decretal amount be paid by instal- 
ments as stipulated in the petitions, and that this being so, there was a decree 
icassed on that date under the provisions of the second paragraph of s 210 of the 
Code of Civil Procedure, of which the decree-holder was entitled to have execution. 

JHOTI SaHU v. BHUBUN GIR ... ... .. XI 143 

Limitation — Appheattonfar execution by what limitation governed — Act XV of 1877 — 
XIFo/ 1859, 5. 20 — Proceeding to enforce decree. Act XV of 1877 operates 
from the date on which it came into force as regards all applications m^e under 
it. Beharl Lalt v. Ooberdhun Lall dissented from. An application for 

execution was made on, the 2nd of March 1872. In the execution 

proceedings certain properties were attached and a sale proclamation was issued. 

A claim to a portion of the properties was then preferred by third parties, and 
allowed on the 17th of June 1872 The decree-holder failed to take necessary 
measures to bring the remainder <ft the property to sale, and the case was struck 
off on the 4th of July 1872, A subseqyuent application for execution was mode on 
the 14 th of June 1875 ^Beld, that tSie subsequent application was not barred by 
the provisions of s. 20, Act XIV of 1859. Band fide proceedings m resistance of a 
claijjrilto attach properties are proceedings to enforce a decree within the meaning 
of s. 20 <4 Act XIV of 159. . 

BlCHARAM DUTTA V. ABDU^ WAHED ... .. ... XI 56 

Obstruoiian id. See ONUS OF PBOOk. 

Ottamed by yiving formal possession, Subsequent suit for possession. See SUIT FOB 
POBSEfiStON AFTER POTMAL POSSESSION HAS BEEN GIVEN IN EXECUTION. 








